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PREFACE 

TO 


THE  SECOND  VOLUME 

OF   THIS 

SIXTH  [LONDON]  EDITION. 


[The  American  student  will  perceive  that  a  part  of  the  following  Preface  has  reference 
to  the  New  Rules  of  Pleading,  recently  adopted  in  £ngland,  bat  not  jet  in  use  in  this 
country.  For  a  full  explanation,  he  is  referred  to  the  American  Editor's  Preface,  at  the 
of  the  first  Tolume.] 


The  previous  volume  is  a  digest  of  the  Principles  and  Rules 
upon  which  Pleadings  should  be  framed,  with  Practiced  Direc- 
tions. The  present  and  the  third  volumes  contain  a  collection 
of  Instances,  Examples,  or  Precedents,  in  which  those  principles 
and  rules  have  been  repeatedly  applied  to  the  principal  cases 
that  have  arisen  in  practice.  The  most  eminent  and  experi- 
enced lawyers  confess  that  without  the  assistance  of  Prece- 
dents iheY  would  constantly  find  themselves  in  difficulty,  and 
not  unfrequently  in  error,  since  approved  precedents  not  only 
point  out  the  necessary  averments,  but  also  the  language  to 
be  observed.  Lord  Coke  advised  every  practitioner  constantly 
to  consult  precedents,  "  nam  nihil  simtd  inventum  est  et  perfect' 
wn  f  i.  e.  nothing  is  at  the  same  instant  invented  or  discover- 
ed, and  perfect,  but  becomes  so  only  by  frequent  use  and 
occasional  correction  (a).  For  the  same  reason  Lord  Eldon 
said  that  long  adopted  precedents  ought  to  have  great  weight 
(6) ;  and  still  more  recently  Lord  Tenterden  observed,  that  it 
is  very  unwise  to  depiart  from  the  common  course  of  prece- 
dents (c) :  and  in  a  very  recent  case  an  affidavit  to  hold  to  bail 
was  sustained  even  againsf  a  prior  decision  unfavorable  to  its 

(«)  Co.  Lit.  230  a. 

(A)  Per  Lord  £ldon,  in  the  Attorney- General  v.  Freer,  11  Price,  193. 

(c)  Per  Abbott,  C.  J.,  in  Henniker  v.  Turner,  4  Bar.  &,  Cres.  159 ;  6  Bowl.  A  Ryl.  94« 


lY  PREFACE. 


validity,  merely  because  it  had  been  promalgated  for  upwards 
of  twenty  years  in  Mr.  Tidd's  Precedents  of  Practical  Forms. 

But  the  term  Precedents^  in  all  these  cases,  denotes  a  docu- 
ment that  has  been  long  in  use,  and  not  a  mere  novel  inven- 
tion, which,  for  the  above  reason,  cannot  safely  be  reUed  upon, 
as  has  been  unfortunately  frequently  exemplified  by  the  nu- 
merous successful  demurrers  to  new  forms  of  pleas  recent- 
ly invented  in  consequence  of  the  necessity  to  plead  almost 
every  matter  of  defense  specially.  For  this  reason  the  follow- 
ing collection,  with  a  few  exceptions  and  subject  to  the  intro- 
duction of  alterations  required  by  the  new  rules,  was  nearly 
forty  years  ago  made  by  the  author,  not  of  his  own  pleadings, 
or  those  of  any  living  practitioner,  but  from  higher  sources ; 
and  for  the  same  reason  he  begs  that  every  practitioner,  when 
he  adopts  one  of  the  new  forms  introduced  into  this  edition, 
will  consider  the  same  merely  as  intended  to  assist^  and  not 
to  be  entirely  confided  in,  unless  prescribed  by  statute  or  rule 
of  Court,  or  sanctioned  by  express  decision. 
'  It  may  here  be  proper  to  state  the  history  of  the  greater  part 
of  the  precedents  collected  in  this  and  the  next  volume.  The 
author  had  the  good  fortune  to  commence  his  legal  studies  un- 
der the  directions  of  his  relatives,  the  late  Mr.  Serjeant 
Geoige  Bond  and  Mr.  Luders,  who  obtained  for  him  the  priv- 
elege  of  access  to  the  best  pleadings  adopted,  prepared,  set- 
tled, or  otherwise  sanctioned  and  constantly  used  by  those 
eminent  pleaders,  most  of  them  afterwards  judges^  viz.  Wal- 
lace, Warren,  Buller,  Chambre,  Gibbs,  Bond,  Wood,  Holroyd, 
Law,  Abbott,  &:c  &:c.  These  forms  (I  might  say  from  time  to 
time  immemorially)  had  been  improved  with  great  care,  afler 
having  been  translated  from  the  old  entries.  The  author  also 
selected  some  excellent  original  forms  from  the  original  de- 
murrer books  of  Mr.  Justice  Ashhurst,  with  his  valuable  notes 
and  observations  (d).  This  entire  collection  was  deficient 
only  in  the  precedents  in  assumpsit.  The  author  was  enabled 
to  supply  that  chasm  during  his  pupilage  under  Mr.  Tidd, 
who  evinced  peculiar  skill  and  perspicuity  in  his  pleadings 
in  that  form  of  action,  which,  of  necessity,  in  its  special  counts 
discloses  so  much  of  the  plaintiff's  cause  of  action. 

(d)  To  that  valaable  collection  in  the  postession  of  the  author,  practitionem  and  ata- 
ilenta  are  w^looma  to  raftr. 


Far  the  iitBcnption  of  TMes  to  Red  Prcpertif^  and  the 
mi0de9  of  acquiring  them^  the  aathor  is  greatly  indebted  to  Sir 
Edwafd  Sugd^ti,  who,  although  at  th/e  time  smroanded  hy 
preeaing  engagements,  very  kindly  besto^red  gieat  attention 
to  the  forms  and  the  notes  in  CavenmU  relatiTe  t(»  those  impor- 
tant sabjects ;  and  for  that  part  of  his  Second  Tolume  in  par- 
ticular the  author  has  frequently  received  the  thanks  of  his 
professional  friends,  on  acoount  of  those  pleadings  of  titles 
having  relieved  them  fiimi  great  trouble  and  anxiety  in  describ- 
ing  titles  to^  real  property,  with  which  pleaders  in  general  aie 
not  so  conversant  as  conveyancers. 

The  arrangement  of  the  subject,  it  is  hoped,  will  be  found 
natural,  easy,  and  perspicuous.  As  regards  1^  greater  part 
of  the  precedents,  it  was  not  probable,  when  their  origin  ie 
remembered,  that  they  would  be  frequently  found  d^eetive. 
During  the  five  preceding  editions,  and  near  fc»rty  years' 
cirenlation,  they  have  be^i  constantly  and  extensively  acted 
upon,  and  in  most  instances  supported  by  decisions  of  the 
Courts.  In  the  few  instances  when  supposed  to  be  incorrect, 
they  have  of  course  been  corrected  in  this  edition.  In  many 
eases,  though  at  first  doubted,  their  sufficiency  has  been  estab- 
lished as  well  on  special  demurrer  as  upon  writs  of  ^rrar. 
If  the  precedents  had  originated  with  the  author  himself  he 
would  not  have  said  thus  much ;  but  as  he  claims  only  the 
merit  of  selecticm  and  arrangement  and  the  notes,  it  is  due  to 
the  profession  to  inform  them  how  far  they  may  confide  in  the 
precedents  themselves. 

Soon  after  the  new  rules  had  been  promulgated,  I  ventured 
to  anticipate  that  they  would  not  be  found  to  alter  any  established 
principle  or  rule  of  pleading,  or  introduce  any  new  principle^ 
and  it  is  clear  that  such  is  the  result ;  and  it  is  to  be  understood 
by  all  practitioners  that  as  regards  Declarations^  the  principal 
recent  alterations  noticed  in  this  edition  are  mere  consequences 
of  the  exellent  enactment  in  the  Uniformity  of  Process  Act, 
2  W.  4,  c.  39,  which  abolished  all  the  previous  distressing  varie- 
ties in  mesne  process,  and  reduced  them  principally  to  four; 
viz.  the  writ  of  summons,  being  mere  serviceable  process,  to 
bring  the  defendant  into  Court ;  the  writ  of  Distringas,  having 
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the  same  object ;   the  writ  of  Capias^  to  arrest  the  defendant 

The  prin-  when  at  large ;  and  the  writ  of  Detainer^  to  detain  him  when 

aticmB  on-  he  is  already  in  custody  on  prior  process.     Two  subsequent 

ten  of      rules  of  Court  prescribed  new  forms  of  Commencements  and 

"^        Conclusions  of  Declarations  to  be  equally  observed  in  the  three 

superior  Courts,  and  which  will  be  found  properly  descriptive 

of  the  mode  in  which  the  defendant  has  been  brought  into 

Court  by  one  of  the  new  process,  and  also  prescribing  that  all 

declarations  shall  be  intituled  at  the  head  in  the  proper   Courts 

and  of  the  day^  month  and  year  when  actually  deUvered  or  filed, 

and  that  the  venue  shall  only  be  stated  in  the  margin  and  not 

repeated  in  the  body ;  whereby  the  absurd  repetition  of  placej 

although  wholly  immaterial,  is  now  abolished,  except  in  tres- 

pass  quare  clausum  fregit,  (when  local  description  is  frequent* 

ly  material,  and  in  order  to  avoid  the  delay  and  expense  of  a 

new  assignment,  the  name  of  the  close  or  its  precise  abuttals 

must  be  stated,  or  the  omission  may  be  corrected  by  special 

demurrer.)     In  no  other  respect  is  there  any  alteration  in  the 

And  in  en-  body  OT  substauce  of  a  declaration  peremptorily  enjoined,  except 

concue-     indeed  as  to  declarations  on  Bills  of  Exchange,  and  Promissory 

JNoteSy  and  for  common  debts  recoverable  in  indebitatus  assump- 

sitj  and  in  debt  with  respect  to  some  very  concise  forms  were 

prescribed  by  Reg.  Gen.  Trin.  T.  1.  W.  4,  and  which  must 

be  strictly  observed,  and  if  the  declaration  be  more  lengthy 

than  those  prescribed,  the  expense  of  the  extra  length  cannot 

be  recovered  by  the  plaintiff  or  his  attorney. 

In  practice  the  forms  prescribed  by  that  rule  have  however 
been  considered  by  the  best  pleaders  as  intended  to  sanction 
and  encourage  a  more  succinct  mode  of  declaring  in  all  otiier 
cases,  and  it  has  become  the  practice  to  omit  all  icords  that  are 
unnecessary ;  thus  a  contract  or  promise  is  now  described, 
by  a  mere  statement  "  that  the  defendant  promised  to  pay"  or 
"  to  deliver,"  &c.  instead  of  "  that  the  defendant  undertook 
and  then  and  there  faithfully  promised  the  plaintiff  to  pay, 
&c."  So  the  word  "  said,'^  before  plaintiff  or  defendant,  is 
now  usually  omitted,  and  instead  of  "  special  instance  and 
request"  the  word  "request" only  is  used,  and  instead  of  the 
former  prolix  statement  of  the  breach  by  the  words  "  Yet 
the  defendant  craftily  and  subtly  contriving  and  intending 
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to  deceive  and  defraud  the  plaintiff  in  this  behalf,  hath  not, 
although  he  was  afterwards,  to  wit,  on,  &:c.  at,  &:c.  requested, 
by  the  plaintiff  so  to  do,  as  yet  paid,  &c."  the  declaration  now 
concludes  "  Yet  the  defendant  hath  not  paid,  &c."  Although 
the  omission  of  a  word  or  two  might,  on  first  consideration, 
appear  to  be  of  too  trifling  importance  to  merit  attention,  yet 
it  will  be  found,  that  in  a  long  record  frequent  repetitions  of 
useless  words  occasion  a  considerable  increase  of  expense. 
And  the  principle  and  spirit  of  conciseness,  having  been  once 
so  laudably  introduced,  it  will,  in  numerous  other  even  more 
important  respects,  be  encouraged  and  extended  by  those 
who  wish  to  acquire  character  and  credit  for  neatness  and 
discrimination  in  their  pleadings,  and  to  avoid  useless  expense. 

But  it  is  principally  by  the  Reg.  Gen.  Hil.  T.  4  W.  4.  reg.  ^^  •^• 
5,   founded  on  3  &  4  W.  4,  c.  42,  s.  1,  23,  that  the  greatest  ^^^ 
ameliorations  in  pleading  have  been  introduced  and  enforced,  pieain  res- 
it had  become  a  condemnable  practice  to  encumber  almost  sfune 
every  declaration,  although  only  for  one  cause  of  action,  with  SSSonor 
numerous  counts,  under  pretense  of  avoiding  the  risk  of  variance  J^^^  ^^ 
on  the  trial,  and  consequent  expediency  of  inserting  several 
counts  describing  the  contract  or  the  right  or  the  injury  in 
various  ways,  so  as  to  meet  the  evidence  whatever  it  might 
turn  out  to  be.     The  above  statute,  by  enabling  a  judge  to 
amend  in  case  of  variance  even  pending  a  trial,  took  from  the 
plaintiff  the  principal  pretense  for  introducing  several  varying 
counts ;  and  that  excellent  object  having  been  effected,  the 
judges  then   promulgated   the  above   rale,   prohibiting   the 
use  of  more  than  one  count  upon  each  cause  of  action,  or 
more  than  one  plea  on  the  same  ground  of  defense,  and  ena- 
bling a  defendant  to  apply  to  a  judge  to  strike  out  every  super- 
fluous  count;  and   made  it  imperative  on  the  judge  so  to 
order,  and  to  make  the  plaintiff  pay  the  costs  of  the  application, 
and  even  with  certain  more  serious  consequences  as  regards 
the  costs  of  the  action,  if  the  plaintiff  should  persist  in  retain- 
ing the  superfluous  count  and  not  succeed  upon  the  same. 
Another  rule,  (viz.  Hil.  T.  2  W.  4,)  deprived  the  party  of  the 
costs  of  any  pleadings  which  he  has  adopted  and  on  'which  he 
does  not  succeed,  and  entitles  the  opponents  to  the  costs  of  all 
iflsues  found  for  him.    These  rules  co-operate  powerfully  to 
lepress  any  redundancy  in  pleading,  heretofore  so  disgracefully 


m 


•• 


pM^alkMt  for  die  sole  purpose  o£  increanng  the  profits  to  tiie 
pcMftitioBers  ooncemed. 

^!^^         It  will  be  obviousy  however,  that  as  the  plamtiff  is  now  con- 


necessity   fined  to  one  statement  of  his  cause  of  action,  it  has  become 

for  winffft  ^ 

eve  and  much  moro  essential  than  heretofore  that  such  statements 
kjumi'  should  be  very  carefuOy  framed  after  a  most  accurate  examina- 
^^^  tion,  not  only  into  the  facts  but  of  the  evidence  that  can  be  cer- 
tainiy  adduced  in  support  of  them ;  and  the  judges  have  declar- 
ed, that  it  is  the  duty  of  every  attorney  practising  in  the  Com- 
mon Law  Courts  not  to  rely  merely  on  his  qfecial  pleader^  but 
himself  to  examine  and  consider  the  sufficiency  and  c^Ucabiiity 
of  the  declaration  {e)  ;  and  it  is  certainly  desirable,  as  well  for 
his  own  as  his  cUenf  s  interest,  that  efoery  attorney  should  inform 
himself  upon  the  principles  and  practice  of  pleading,  as  one 
of  the  most  important  and  useful  branches  of  legal  knowledge. 
It  would  be  found  salutary,  if  the  plaintiff's  attorney  would  in* 
every  case  obtain  an  accurate  statement  of  the  facts  and  evi- 
dence, and  prepare  fi:om  a  Volume  of  precedents  a  declaration 
in  such  form  as  he  may  consider  most  appUcable  to  his  client's 
case,  and  then  have  the  draft  settled  by  his  pleader  or  counsel. 
Even  as  an  exercise  for  the  articled  clerks  under  the  principal 
attorney's  tuition,  this  practice  would  inevitably  be  found  of 
considerable  utiUty,  as  habituating  them  to  a  systematic  inves- 
tigation of  a  subject  highly  useful  if  not  indispensable  to  them 
in  their  subsequent  practice,  and  it  would  save  f  ome  time  and 
labor  to  the  gentleman  who  will  ultimately  settie  the  draft 

The  alterations  and  improvements  relating  to  Plea^^  BepUca- 
tions  and  subsequent  Pleadings  will  be  pointed  eut  in  the  Pre- 
face  to  the  third  Volume.  They  have  been  considerably  alter- 
ed and  enlarged,  and  a  great  number  of  new  precedents  are 
introduced ;  and,  to  secure  accuracy,  the  author  has  availed 
himself  of  the  assbtance  c^  his  son,  Mr.  Thomas  Chitty,  but 
at  ftie  same  time  the  author  has  himself  carefully  revised  every 
part 

J.     K/. 

CkmmUn^  6,  Ckftmeirp  Lomn 
IWi  Januaty,  1886. 

(•)  Oliib>ik  VMieer,  8  SowL  «1;  TrntMrnmi  v.  Metrney,  3  De^vft.  17 ;  8  CtOctfm 
Pm«  429  to  i88. 
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It  has  been  deemed  proper,  in  prepaiing  the  present 
Edition  of  Mr.  Chitty's  Treatise  for  the  press,  to  omit  some 
of  the  precedents  contained  in  the  second  and  third  yolumea^ 
as  of  no  use  to  the  American  Practitioner,  and  an  onneceft- 
sary  additicm  to  the  bulk  and  cost  of  the  work.  Among  the 
precedents  omitted,  are  the  commencements  and  concluiioiQS 
of  declarations  in  the  Exchequer ;  in  the  Great  Sessions  in 
Wales ;  in  the  Common  Fleas  of  Lancaster,  &c. ;  and  by  and 
against  particular  persons,  such  as  the  Queen ;  Peers ;  Mem- 
bers of  Parliament ;  which  contain  such  variations  fiom  the 
precedents  in  use  in  ordinary  cases  in  the  King's  Bench  and 
Common  Fleas,  as  are  proper  for  the  cases  in  which  they  am 
used  in  England,  but  which  cannot  serve  as  guides  in  pre- 
paring precedents  to  be  used  in  any  court  in  the  United 
States.  It  has  also  been  deemed  advisable,  to  omit  declara- 
tions in  Qs$uimp9it  for  ^^  tithes  bargained  and  sold ;"  for  '^  small 
tithes  f  for  *^  petty  customs,^'  &c ;  some  of  the  precedents  in 
trespass  ^  against  inferior  tradesmen  for  hunting,'^  &c ;  and 
in  actions  founded  on  particular  Acts  of  Parliament ;  on 
copyhold  tenure,  &c.  obviously  of  no  utility  or  apphcation 
in  this  country. 

Philadelphia,  jfyrU  Ui,  1833. 


B 


PUBLISHERS'    NOTICE. 


lir  conseqnence  of  the  omission,  in  the  American  editions^ 
df  ecme  of  ihe  forms  contained  in  the  English  editions,  deem* 
ed  mmecessaiy  here,  and  from  other  causes,  various  errors 
have  crept  into  the  fblloinng  Analytical  Table,  and  also  the 
Index  at  the  end  of  the  third  yolume.  Occasional  com- 
piaints  have  been  made  to  tiie  publishers  on  this  account 
Aware  of  the  great  importance  of  a  correct  Index,  in  order 
that  any  particular  form  or  subject  may  be  instantly  referred 
to,  we  have  had  the  Analytical  Table  and  Index  thoroughly 
revised,  each  reference  compared  with  its  appropriate  page 
in  the  text,  and  all  errors  of  pagmg,  &c.  corrected.  Care 
will  be  taken  to  maintain  this  accuracy  hereafter.  . 

Springfield,  1840. 


ANALYTICAL  i'ABLE 

T  O 

THE    SECOND    AND   THIRD   VOLUMES. 

}^^Tk»fig¥sr99  Tvfer  to  the  original  paging  ofiha  EngHah  edition^  m  ntimbertd  Ml  the  margin* 

NOTICES  OP  ACTION. 

notice  of  action  to  a  justice  for  fEdse  impiriflaiini4iit»  1 

the  like  by  an  attorney  for  his  client,  3 

the  like  to  excise  or  cnstom-hoiiBe  offioess*  for  Muing  ship  «c  goods,  4 

demand  of  copy  of  warrant  &om  a  conrtableb  S 
AFFIDAVITS  to  HOLD  to  BAIL. 

affidavit  to  hold  to  bail  i^  common  oasea,  6 
PROCEEDINGS  by  SPECIAL  OMGINAL. 

prsecipe  for  special  original  in  aseumpsit  or  case,  7 

original  writ  thereon,  7 

eafiaB  thereon,  lb. 

alias  capias  or  pluries,  7  a 

testatum  cajuas,  lb. 

non  omittas  capias,  lb. 

declaration  thereon,  ib. 

declaration  where  one  of  defendants  has  been  outlawed,  8 

praecipe  for  original  writ  in  debt,  9 

capias  thereon,  ib. 

declaration  thereon,  ib. 

pnecipe  for  an  original  writ  in  eovenanty  10 

capias  thereon,  ib. 

declaration  thereon,  ib. 
BEGINNINGS  akd  CONCLUSIONS  op  DECLARATIONS. 
In  thb  King's  Bench,  bt  Bill. 

in  assumpsit,  12 

in  aeoonnt,  ib. 

in  annuity,  13 

in  debt,  ib. 

in  debt,  g%d  tarn,  ib. 

in  eoTSDsniti  ib. 

in  detinue,  14 

in  debt  and  detmue,  ib. 

in  case  or  trorer,  ib. 

in  trespass,  ib. 


ZU  ANALTTICAL  TABLE. 

BEGINNINGS  AND  CONCLUSIONS  or  DECLABATIONS— (amiMmimI.) 

In  ths  King's  Bbnch,  bt  BiLL—^amiinued.) 

to  detain  a  pxiaoner  in  custody  of  marshal  in  Tacstionv  where  cause  of  aetion 
accrues  in  yacation«  14 

against  a  prisoner  in  custody  of  the  sheriff^  14 

against  two,  one  in  custody  of  the  sherifE^  and  the  other  of  the  marshal,  ib. 

against  a  defendant,  sued  by  a  wrong  name,  ib. 

where  one  of  plaintifft  died  after  issuing  of  writ,  and  befare  declaration,  16 

where  one  of  defendants  died  after  issuing  of  writ,  and  before  declara- 
tion, ib. 

conclusion  of  a  dedaration  in  King's  Bench,  16 

do.    —        do.        —         in  debt,  qui  tamf  17  - 

do.    —        do.        —         in  trespass,  ib. 

In  thb  Common  Pleas. 

in  assumpsit,  case,  or  trover,  17 

in  debt,  18 

in  debt,  qui  torn,  ib. 

in  account,  &c.  lb. 

in  oorenant,  ib. 

In  dethme,  ib. 

in  replevin,  ib. 

in  trespass,  19 

the  like  in  a  more  modem  form,  ib. 

to  detain  a  prisoner  in  custody  of  warden  of  Fleet,  in  vacation,  where  cause 

of  action  arises  in  vacation,  ib. 
where  one  of  plaintiflb  died  after  issuing  of  writ,  ib. 
where  one  of  defendants  died,  ib. 
CONCLUSION  of  a  declaration  in  C.  P.  ib. 
do.    —        do.        —         in  debt  qui  tarn,  ib. 
do.    —       do.        —         in  trespass,  ib. 

In  Intbuob  CotrnTs; 

in  the  Mayor's  Court,  in  London,  by  baron  aaid  Heme,  fisme  being  sole  trader 

within  the  city,  22 
in  the  Mayor's  Court,  in  London,  against  baron  and  feme,  Hsme  being  sole 

trader,  &c.  23. 
do.  in  the  Borough  Court,  of  Southwark,  23 

BY  AND  AGAINST  PARTICULAR  PERSONS. 

Bt  and  against  Attobnbts,  &c. 

declaration  by  an  attorney  in  K.  B.  29 

bill  against  do.  ib. 

do.  when  cause  of  action  accrues  and  Inll  is  filed  in  vacation,  30 

do.  against  the  marshal,  ib. 

declaration  by  an  attorney  of  C.  P.  ib. 

bill  against  an  attorney  of  C.  P.  31 

declaration  thereon  after  appearance,  ib. 

Intants. 

declaration  by  an  in&nt  in  K.  B.  82. 
do.  in  C.  P.  ib. 

ASSIONBSS. 

commencement  of  declaration  by  assignees  of  baakropt  in  K.  B.  3S 

the  like  in  C.  P.  ib. 

do.  by  one  partner  and  the  assignees  of  another,  ib. 


▲NALTTICAL     TABLB.  XIU 

BT  AXD  AOAINffT  PARTICULAR  VmiSOS^^-^eontmustL) 

by  asngnees  of  two  or  more  bankrupts  under  Bereral  commiMieDS,  to  re- 
cover e  debt  due  to  the  joint  estate,  ib. 

do.  by  the  assignee  of  an  insolyent  debtor,  ib. 

do.  by  the  assignee  of  an  insolvent  after  removal  of  fiist  assignee  by  in- 
solvent court,  ib. 

eonchisioQ  in  K.  B.  by  assignee  of  a  bankrupt  or  insolvent,  32 

the  like  in  C.  P.  ib. 

Bt  AXD  1.0AIN8T  ExXOUTOaS  ANB  ADllIinSTBATOBS* 

beginning  of  a  declaration  by  an  executor  against  an  exeoator  in  K.  B.  84 

do.  in  C.  P.  ib. 

do.  by  executor  of  an  exeeutor,  ib. 

by  a  surviving  executor,  ib. 

by  husband,  and  -wile  executrix,  ib. 

agauost  an  executor*  ib. 

do.  by  an  adminstrator  against  an  administrator  in  K.  B.  84. 

do.  by  an  adminstrator  against  an  adminstrator  in  C.  P.  86 

by  an  adminstrator  de  fontf  turn  with  will  ^^ni>Tffd,  ib. 

by  an  administrator  durante  nUnore  tetatef  ib. 

by  an  administrator  limited  until  the  original  will  or  a  copy  theareof  be 

brought  into  the  Archbishop's  Court,  35 
profiert,  ib. 

against  an  administrator  de  bonit  mm  with  will  annexed,  35 
profert  by  an  executor  in  K.  B.  ib. 
profiert  by  executor  of  an  executor,  ib. 
prafert  by  surviving  executor,  ib. 

conclusion  of  a  declaration  by  an  administrator  in  K.  B.  ib. 
profert  by  an  administrator  in  K.  B.  86 
do.  by  administrator  de  bonit  non  of  administrator,  ib. 
do.  by  administrator  with  will  annexed,  ib. 

Bt  ClHBXS  OB  TbEASUBBBS  APPOIHTBD  TO  SUB  BT  StATOTB. 

declaration  by  a  derk  or  treasurer  to  trustees,  ftc.  empowered  to  sue  un- 
der a  statute,  86 
declaration  against  such  deck  or  treasurer,  ib. 
declaration  by  a  derk  or  treasurer  to  a  company  enpowered  to  sue  under  a 

statute,  86  a 


BBCLARATIONS  n  ASSUMPSIT. 
L  OovMOB  Covim. 

the  mdebiUtiut  tummpnt  count,  87 

the  quantum  meruit  count,  ib. 

the  quantum  valebant  count,  88 

mdebitatue  aeaumpeit  on  promise  to  pay  by  chattels,  ib. 

L  BaiVBomiG  Rbal  Pbopbbtt,  bob 

a  ftediold  estate  sold  and  conveyed,  89 

a  copyhold  estate  surrendered,  ib. 

a  leasehold  estate  sold  and  assigned,  ib. 

a  good-will  of  business,  40 

a  good- will  of  pubEc  house  and  phdntifTs  business  therein,  ib. 

ftxtuies  by  outgoing  against  ineoming  tenant,  ib. 


KIT  AKALYTIGM^    TABUS. 

DECLARATIONS  in  ASSUMPSIT— («m<mi«Ni.) 

I.  Common  Cottnts — {continued.) 

I.  RnspEcrrmo  Rbal  Pik>wbrtt,  for — {continued,) 

the  use  and  occupation  of  a  house,  or  of  a  house  and  land,  ib. 
the  use  and  occupation  of  a  fishery,  42 
the  xise  of  a  way,  ib. 

the  use  and  occupation  of  a  pew  in  a  church,  43 
the  use  of  seat  in  house  to  view  a  public  procession,  43 
the  use  of  a  tennis  court,  balls,  and  racket,  44 
the  use,  occupation,  and  proflts  of  an  inn,  ib. 
double  rent,  on  11  Qeo.  2.  c  19.  s.  18.— 46 
the  use  of  pasture  land  and  eatage  of  the  grass,  ib. 
the  use  of  premises  and  pre&dial  tithes,  46 
the  use  of  lands  with  right  to  take  tithes,  ib. 
the  use  and  occupation  of  unftimished  lodgings,  47 
the  use  and  occupation  of  furnished  lodgings,  lb. 
board  and  lodgings,  48 
warehouse>room  of  goods,  ib. 
the  standing  of  a  carriage,  49 
the  moorage  of  ships,  ib. 
.  fines  on  admission  to  a  copyhold*  ib. 
tolls  on  loaded  carriages  passing  over  a  bridge,  50 
tolls  on  goods  weighed  in  plaintiff's  beam,  ib. 
tolls  on  live  cattle  brought  to  a  market  and  sold  there,  61 
second  count  for  same  tolls,  ib. 
tolls  due  for  passing  through  a  turnpike  gate,  ib. 
second  count  thereon,  52 
petty  eustoms,  52 
calls  on  shares  in  a  bridge,  ib. 
the  like  in  another  way,  53 

the  like  at  the  suit  of  treasurer  of  bridge  company,  ib. 
calls  under  a  road  act,  ib. 

at  tka  suit  of  treasurer  of  company  for  canal  calls,  ib. 
contribution  to  a  party  wall,  54 

n.  RBSPECTiNa  Pbbsonai  Pbopbbtt,  tob 

goods  s(dd  and  delrrered  to  the  defendant,  65 

goods  sold  to  defendant,  and  delivered  to  a  third  person^  5 

goods  bargained  and  sold  to  defendant  generally,  ib. 

a  crop  of  grass  or  turmps,  &c.  bargained  and  sold,  57 

necessaries  found  and  provided  for  defendant,  59 

necessaries  found  and  provided  for  third  persons,  ib. 

horse-meat  and  stabling,  ib. 

agistment  of  cattle,  ib. 

the  hire  of  goods,  horses,  &c.  or  of  ships,  furniture,  &c.  60 

covering  mares,  &c.  ib. 

bulling  cows,  61 

freight,  primage,  average,  ib. 

general  average,  62 

^e  like  in  another  form,  ib. 

the  tonnage  of  goods,  &c.  63 

a  passage  on  board  a  ship,  ib. 

demurrage,  64 

lighterage,  ib. 

lighterage,  wharfage,  and  warehouse  room,  65 


DBCLAEATI0N8  in  ASSTTMPSIT'-(0OiKMMwrf.) 
L  Common  Countb — (eontmued.) 

m.  BaapBottNO  Pbbmnal  SsBTxciBt  voB 

wages  as  an  hired  servant,  06 
wages  as  a  sailor*  agamst  the  eaptam  or  owner,  M 
for  short  aUowanee  money  by  a  seaman,  ib. 
wages  as  a  ship's  steward  or  mate,  against  the  captain,  ib. 
wages  as  cfl|Kt«in,  against  the  owner,  66 
prize  money,  wages,  fte.  by  a  quarter-master  against  owner,  ib. 
sakuy  as  aqtuoter-master  of  a  eorps  of  troops,  lb. 
pilotage,  ib. 
ctimpage)  68 
salyage,  ib. 

woik  and  labor  by  an  attorney,  ib. 
for  procnring  defendant's  discharge  as  an  insolrent,  70 
as  a  witness,  72 

work  and  labor,  and  materials,  74 

work  with  horses  and  carriages,  or  with  lighters,  ke.  76  « 
the  carriage  of  goods  by  land,  77 
works,  journeys,  and  attendance,  ib. 
work  as  an  agent  generally,  and  for  commission,  78 
work  as  a  factor  or  agent  in  selling  goods,  ib. 
as  an  insurance  broker,  79 
premiums  of  insurance,  80 
as  a  survejror,  ib. 
as  an  auctioneer  and  appraiser,  81 
as  an  accountant,  81  a 

as  a  schoolmaster,  and  for  books,  board  and  lodgings,  &c.  81  a 
the  like,  and  for  entrance  money,  82 

as  a  surgeon  and  apothecary,  and  for  medicines,  and  inoculating  a  chUd,  83 
as  a  surgeon,  apothecary,  and  man-midwife,  84 
as  a  nurse,  85 

as  an  undertaker  of  ftmerals,  85 
as  a  curate,  86 

for  composing  paragraphs  for  newspapers,  ib. 

for  woxk  and  labor  in  booking,  receiring,  and  keeping  passengen  and  par- 
cels, and  the  use  of  a  shop,  ib. 

XT.  Rmbpbcxino  Monies,  fos 
money  lent,  67 
money  paid,  ib. 
money  had  and  receiTed,  ib. 
interest,  88 

work,  goods  wM,  and  on  the  money  counts,  in  one  count,  89 
on  an  award  made  by  an  arbitrator,  ib. 
ditto  on  umpirage»  90 
on  an  aooount  stated,  ib. 
common  breach,  ib. 

V.     RSLAXINO    TO     CRAILACTS&    IN    WHICH     PuaXTIFF     SUES,   OR  BbtBNDANT    IS 
SUID. 

by  a  surviTing  partner,  on  promises  to  both  partners,  9 1 
the  like  on  promises  to  suryiying  partner,  92 
counts  on  promises  for  work,  &c.  by  the  plaintiff  only,  93 
against  a  surviving  partner,  for  goods  sold,  &c.  94 


XVI  MSALTtlCAL  TABLE. 

DECLAKATIONS  or  ASSUMPSIT— (coiKmhim^) 

I.  CoMMOw  Counts — (oontimied.) 

T.  Rblaung  to  Ckabactbil  in  whigk  PLAnrxivr  svBt,  oe  DaraNOANT  n 
(joonHmied.) 
coimtB  on  promises  by  defexidant  after  desth  of  Us  pertnary  ib. 
by  husband  and  -wile  for  work,  &o.  before  marriage,  96 
against  them  for  work  done  for  wife  before  maxriage,  96 
by  assignees  of  bankmptfor  work,  &c  before  bankruptcy,  97 
the  like  on  promises  to  the  assignees  after  bankruptcy,  99 
the  Hke  on  causes  of  action  arising  after  the  bankruptcy,  100 
by  a  surviTing  sssignee,  ib. 

by  one  partner  and  the  assignee  of  another,  being  bankrupt,  101 
by  the  assignee  of  an  insolyent  debtor  on  promises  to  insolyent,  ib. 
the  Hke  on  causes  of  action  arising  to  the  assignee  after  the  insolTent's 

subscribing  his  petition,  101 
by  executor  for  work,  &c.  on  promises  to  testator,  101  a 
counts  on  promises  to  the  plaintiff  as  executor,  102 
by  a  surriTxng  executor,  104 

by  husband,  and  wife  executrix,  before  marriage^  106 
by  husband,  and  wife  executrix,  after  marriage,  ib. 
against  executor  for  work,  &c.  on  promises  by  testator,  106 
against  an  executor,  on  promises  by  him  in  that  capacity,  107 
against  a  suryiving  executor,  108 

against  husband,  and  wife  executrix,  before  marriage,  109 
against  husband,  and  wife  executrix,  after  marriage,  ib. 
by  an  administrator,  lb. 
by  an  administrator  durante  minore  mtatet  110 
by  a  surriTing  administrator.  111 
by  an  administrator  de  bonii  non  with  will  annexed,  ib. 
by  husband,  and  wifo  administratrix,  before  marriage,  112 
by  husband,  and  wife  administratrix,  after  marriage,  ib. 
against  an  administrator,  ib. 

against  an  administrator  dwrante  mtnors  miatet  ftc  113 
against  a  surviving  administrator,  113 
against  an  administrator  de  bonii  non,  with  will  anwi^y^^  Qy, 
against  husband,  and  wifo  administratrix,  before  marriage,  114 
against  husband,  and  wifo  administratrix,  after  marriage,  ib. 

IX.   SpECULL  Cot7NT8. 

I.  On  Pboxibsobt  Notes. 

payee  against  maker,  or  note  payable  generally,  116  to  142 

against  one  of  makers  of  point  and  several  note,  116 

on  anote  made  by  a  firm,  ib. 

where  note  was  made  by  one  partner  in  name  of  firm,  lb. 

on  note  made  by  an  agent,  117 

on  note  wrongly  dated,  ib. 

on  note  payable  at  a  particular  place,  ib. 

on  note  payable  on  demand,  119 

on  note  payable  by  instalments,  where  whole  due,  on  one  defoalt,  120 

for  one  instalment,  121 

the  like  for  several  instalments  due,  ib. 

on  note  for  less  than  £6,  ib. 

on  note  made  abroad  for  payment  of  guilders,  122 

on  note  payable  on  contingency  of  ship's  arrival,  123 


r 


AffALTTIOAL     TABLB.  X?ii 

DBCLARATIONS  nr  ASSI7MPSir--(«fKMMwrf.) 
n.  SnciAL  Ck>inm — (amOmmtL) 

on  note  payable  oq  coming  of  age,  128 

payee  againat  maker,  payable  afker  death  of  another,  134 

iint  indoreee  againat  maker  of  note,  payable  genetaUy,  ib. 

the  like  on  a  note  payable  at  a  paitiealar  plaoe^  186 

aeeond  indoraoo  againat  maker*  126 

abort  indoiBemeiity  127 

on  note  indorsed  for  reaidne  after  part  payment*  188 

by  indorsee  of  executor  against  maker,  lb. 

by  indorsee  of  administrator  after  death  of  payee,  189 

by  bearer  of  notes  payable  to  B.  F.  or  bearer,  180 

by  bearer  of  country  bank  note,  payable  in  town  or  ooimtry,  ib. 

fist  indorsee  against  indoner,  181 

first  indorsee  against  indorser,  where  no  effeots,  183 

by  indorsee  of  note  payable  to  bearer  after  sight*  ib. 

against  indorser  when  maker  could  not  be  found,  184 

by  suryiving  payee  against  maker,  ib. 

payee  against  surmring  maker,  136 

by  husband  and  wifo,  on  note  payable  to  her  whilst  sole,  186 

by  an  executor  on  note  payable  to  wifo  of  testator  before  maniage,  she  not 
having  indorsed  it,  ib. 

by  hnsband  alone,  on  note  made  to  wife,  186 

against  husband  and  wife,  on  her  note  before  maxriage,  ib. 

by  assignees  on  note  payable  to  bankrupt,  137 

by  trustee  of  a  friendly  society,  138 

by  executor  or  administrator  of  payee  against  maker*  140 

by  executor  or  administrator  on  promise  since  the  death*  ib. 

the  like  in  another  form,  stating  probate*  141 

payee  against  the  executor  or  administrator  of  maker*  143 
n.  Oh  Ckbcxs  on  Bahssbs. 

by  payee  of  check  against  drawer,  ,148 

by  bearer  of  check  against  drawer,  144 
m.  On  Inland  Bills  of  Exchanos,  144  to  167 

drawer  against  aeceptor  on  general  aooeptanoe,  144 

the  like  on  bill  with  a  wrong  date,  146 

by  drawer  of  bQl  payable  to  his  own  order,  146 

drawer  against  acceptor,  on  bill  payable  at  partioular  place,  ib. 

on  bill  returned  to  and  taken  up  by  drawer,  147 

on  acceptance  Tarjring  as  to  time  from  bill*  148 

on  acceptance  payable  on  contingency,  149 

payee  against  acceptor*  on  general  acceptance,  ib. 

by  payee  of  bill  drawn  by  firm,  160 

on  bill  drawn  by  agent,  ib. 

payee  against  acceptor  of  bill  payable  at  a  particular  pLaoe,  ib. 

the  like  in  another  form,  162 

indorsee  against  acceptor,  on  the  general  acceptance,  ib. 

indcKsee  agaxast  acceptor,  where  bill  payable  at  bankets*  ftc  168 

short  indorsements,  164 

indorsement  by  a  firm,  ib. 

indorsement  by  agent,  166 

by  holder  of  bill  payable  to  order  of  fietitious  payee  against  drsw«*te.  Ok 

indonee  of  executor  or  administrator*  166 

c 


DECLABATIONS  in  ASSUMPSIT— (cMtfifMfMf.) 
n.  Spboial  Counts — (coniinued.) 
in.  On  Inland  Bills  of  l&xcKAX9»^e9niimmL) 
partial  indoiiiement,  156 

payee  agaiaort  ^raww,  on  4e&iilt  of  acoepte&ce,  lb. 
the  Uke  wbme  ho  eflbots  in  drawee's  hands,  167 
payee  against  dxswer  on  dtftmlt  of  payment,  ib. 

the  like  on  dej6ftult  of  payment,  where  bill  payable  at  parttoslar  place,  158 
payee  against  drawer  on  default  of  payment,  where  no  effects,  159 
payee  agaiast  drawer  or  indoner,  when  drawee  not  found,  160 
by  payee  or  indorsee  agamst  a  drawer  or  indorser,  who  dispensed  with 

presentment,  ib. 
indorsee  agafaist  drawer,  stating  protest,  161 
against  drawer  or  indocser,  on  de&ult  of  acceptance,  ib. 
indorsee  against  drawer,  on  default  of  acceptani^  where  no  effects,  ib. 
indorsee  against  drawer  on  indorser,  on  defianlt  of  payment  generally,  162 
the  like  on  defoolt  of  payment  at  particular  place,  ib. 
indorsee  against  drawer  on  default  of  paymfflit,  where  no  effects,  ib. 
by  baron  and  feme,  on  biU  to  lone  whilst  sole,  against  acceptor,  ib. 
by  baron  and  feme  againnt  drawer  or  indorser,  when  bill  became  due  after 

marriage,  162 
by  husboad  akme,  where  he  married  be&xre  the  biU  became  due,  163 
against  baron  and  feme,  on  biU  accepted  by  her  whilst  sole,  ib. 
by  surviying  payee  or  indorsee  against  aooeptor,  ib. 
by  suTvirsng  partners,  &c.  against  drawer  or  indorser,  whore  bill  became 

due  after  death  of  partner,  164 
against  surriying  acceptor, 

against  surnTing  drawer,  &c.  where  bill  dishonored  in  life-time  of  de- 
ceased, ib. 
against  surviving  drawer  or  indoooser,  where  bill  dishonored  after  death,  ib. 
by  assignees  of  bankrupt  indorsee  against  acceptor,  165 
by  assignees  against  drawer,  &c.  where  biU  due  after  bankruptcy^  lb. 
by  executor  or  administrator  of  payee,  ftc.  against  acoeptcM*,  ib. 
by  executor,  &c.  of  payee,  &c.  against  drawar,  where  bill  due  after  death, 

166 
by  executor,  &c.  on  promise  to  him,  against  acceptor,  where  bill  due  above 

six  years,  ib. 
against  executor  or  administrator  of  acceptor,  167 
IT.  On  Toukgn  Bills  of  Exckanob,  167  to  178 
drawer  against  acceptor  of  bill  payable  in  foreign  coin  at  usances,  167 
the  like  in  another  form,  stating  more  fully  the  duration  of  usance^  169 
drawer  against  acceptor,  where  bill  paid  supra  protatt  by  third  person,  ib. 
by  indorsee  against  acceptor  of  bill  at  usance  in  two  parts,  one  aooepted,  the 

other  indorsed,  170 
special  indorsements  in  full  of  one  part  of  bill  stating  time  and  place,  171 
payee  or  indorsee  against  drawer,  &c.  on  refusal  to  accept,  172 
second  indorsee  against  first  indorser  of  bill  protested  for  non-aoceptance,  173 
payee  or  indorsee  against  drawer  or  indorser,  on  refusal  of  drawee  to  pay,  174 
payee  against- drawer,  en  bill  protested  both  for  non-aooeptance  and  non-pay- 
ment, 175 
by  indorsee  against  acceptor,  supra  protest^  176 
the  like  by  indorsee  in  another  form,  ib. 

•  hy  drawee  whoaooepted  supra  protssU  for  non-acceptance  for  honor  of  second 
indorser  against  first  indorser,  1-77 
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DBCLARATIONS  cr  ASSTJMP8IT--<wirtiiimrf.) 
II.  Spbcial  Counts — (coniinusd,) 
T.  On  Sea  Pouciss  of  ImuBANCSt  178  to  206 

on  policy  on  goodB  lost  by  capture  by  the  hnikmt  17S 

oommenceinent  of  second  count  on  pdli0y»  1%Z 
Property  Intund  and  ItU&rett. 

on  insunmce  on  freight  stated,  ISS 

on  uuraraace  on  expected  profits,  184 

inminnce  on  moiety  of  ship — ^uiteMSt  in  seveKsl  persons^  ib» 

l^aintiff  interested  in  two  thirds,  and  otheis  in  xesidme,  186 

another  fonn,  where  plaintiff  interested  in  two-thirds  of  a  ship,  ib. 

the  like  where  some  persons  interested  in  ship,  and  othen  in  goods,  186 

ayerment  that  no  British  subject  was  interested,  ib. 

on  an  insurance  of  money  lent  on  ntpondmtiot  ib. 

averment  where  name  of  ship  mis-stated  in  policy,  188 

an  policy  yaried  after  effected,  bnt  not  as  to  subjeet-matter,  ib* 

statement  of  alteration  of  terms  sfter  commencement  of  risks,  ib. 

asrennent  that, ship  sailed  with  convoy,  fte.  189 
Lo99e»  by  peril  of  Sea. 

loss  of  ship  and  goods  by  stormy  weather,  189 

more  general  statement  of  loss  by  perils  of  sea,  19(1 

loss  by  shipwreck,  ib. 

the  like  in  another  form,  ib. 

loss  by  sinking  of  ship,  ib. 

ship  leaky,  lost  while  putting  into  port,  ib. 

loss  by  sinking  among  rocks,  191 

loss  by  ship  foundering  at  sea,  ib. 

loss  by  ship  being  cast  on  rock,  and  tempest,  ib. 

ship  lost  by  storms,  and  ice,  and  foundered,  192 

loss  of  ship  and  freight  by  stranding,  ib. 

goods  damaged  by  leak  sprung  in  storm,  ib. 
Lo»9  by  Worms, 

ship  eaten  by  worms,  lost  in  a  storm,  192 
Loaa  by  Skips  Runniny  fbul. 

loss  by  another  ship's  running  down  ship  insured,  198 
Lossbyjre, 

ship  and  goods  burnt  at  sea,  193 

the  like  in  another  form,  ib. 
Loss  by  capture. 

loss  by  capture  of  ship  and  goods,  194  [to  regain  it,  194 

for  total  loss  of  ship  and  freight  by  capture,  for  expenses  incurred  in  endeavoring 

total  loss  of  goods  by  capture  and  re-capture,  194  . 

loss  by  being  fired  upon  and  sunk  by  enemy,  196 

total  loss  of  goods,  ship  compelled  to  go  into  Cadis,  confiscated  by  the  kwg  of 
Spain,  196 
Loss  by  Arrest  or  Detainment. 

ship  detained  on  cost  of  America,  197 

loss  by  ship  being  seized  by  savages,  ib. 
Loss  by  Pirates. 

ship  taken  by  rebel  Americans,  197 
Loss  by  Thieves. 

ship  damaged  on  voyage  by  unknown  persons,  and  robbed,  198 
Loss  by  Barratry. 

by  barratry  of  master  and  marinere,  ib. 
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ZX  AHALTTICAL   TABI^E* 

DBCLABATIONS  or  ASSUMPSIT— (AmtiiMmL) 
n.  Sfbczal  Coumts — (^oontimisd.) 
T.  On  Sba  Polioibs  of  Insitbancb — (eontimmL) 

Lou  by  Barrairff'^eonHimed.) 
the  like  in  a  more  general  fonn,  198 
loss  by  patting  in  smuggled  goods,  199 
ship  confiscated  hy  master's  taking  her  into  hostile  port,  200 

Average  Loasei. 
for  ayerage  loss  of  goods  danuged  by  sea  water,  200 
ship  stranded  and  disabled,  and  obliged  to  be  nnloaded  and  piloted,  202 
for  rateable  part  of  expense  in  endeayoring  to  reooTer  ship,  20S 
the  ship  damaged  by  bad  weather ;  her  cables,  masts,  &c.  cut  away  ;  plain* 

tiff  obliged  to  pay  salyage,  &c.  ib. 
ayerage  loss  where  ship  sprung  a  leek,  and  forced  to  put  into  Lisbon*  ke.  204 
ayerage  loss  on  sugazs  wetted  by  sea,  &c.  206 
for  ayerage  loss,  anchor,  &c.  cut  away,  206 
for  ayerage  loas,  by  tackle,  &c.  burnt,  ib. 
for  ayerage  loss,  goods  stolan,  while  ship  detained  by  embargOt  207 

SM&mmUof  Abandonment. 
where  piMwfa'ff  abandoned  his  claims  to  ship,  207 

Staiementaf  Aeyuitment. 
statement  of  adjustment  of  loss  in  an  action  on  policy,  209 

yz.  On  Lifb  Policiss,  208  to  216 
on  policy  against  insurer  underwriting  by  agent,  208 
on  policy  on  life  of  third  person,  against  Atlas  Company,  211 

yn.  Foil  Obns&al  AysBAOB,  216  to  220 

at  suit  of  owner  of  ship  against  owner  of  goods,  loas  occasioned  by  anchor 

being  cut  away,  216 
ayerage  loss,  anchor  cut  away,  and  sails  blown  away,  219 
ayerage  loss,  where  ship  bUged  in  port  by  weight  of  cargo»  220 

ym.  On  Cha&tbb-Pa&ties,  221  to  226 
owner  against  freighter  for  not  dispatching  ship,  and  not  loading  her,  221 
by  owners  of  ship  against  assignee  of  freighter,  for  damage  in  detaining 
ship  beyond  days  of  demurrage,  and  for  freight,  primage,  and  ayerage,  226 

IX.  On  Wages,  226  b  to  236 

on  horse-race  for  a  hunter's  sweepstakes,  226  6. 

on  horse-race  agreement ;  sum  forfeited  for  not  running,  230 

for  money  won  by  betting  at  horse-race,  232 

on  wager  concerning  weight  of  hogs,  233 

for  recoyery  of  money  lost  at  cribbage,  234 

X.  On  Feionsd  Issues,  235  to  241 

feigned  issue  with  two  counts,  at  the  suit  of  surviving  partners,  first  count 

to  try  petitioning  creditor's  debt ;  second,  to  try  bankruptcy,  236 
the  like  to  try  trading  of  a  supposed  bankrupt,  239 
pleas,  ib. 

feigned  issue  devixavit  vel  non,  240 
the  like  to  try  whether  party  heir  at  law  or  not,  241 

XI.  On  Awaeds,  241 

on  parol  submission  to  award,  ib. 
•  xn.  On  Foeeign  Judgments,  243  to  246 
on  Jamaica  judgment,  243 

on  a  Scotch  decree  at  suit  of  assignees  of  a  bankrupt,  246 
xm.  Fob  Legacies,  246  to  247 

against  executor  on  promise  to  pay  legacy  in  consideration  of  forbearancet  247 
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ANALYTICAL   TABLS.  XXI 

DICLAKATIONS  nr  ASStrKP8IT--(«Ni<Nniari.) 
n.  Spbcial  Cousts — (^oonHnmd.) 

SIT.  Fob  oommzBtmoNB  to  PABir-WAiJie,  247  to  250 

on  12  Geo.  3.  c.  78.  b.  41,  for  moiety  of  expense  of  ptdling  down  an  old  waU, 
and  building  party- wall*  where  two  buildings  were  of  same  rate  or  class,  247 

the  like  wheie  there  was  an  old  party- wall,  before  the  new  party- wall  was 
erected,  248 

the  like  by  lessee  for  years,  in  whom  the  property  of  party- wall  was  Tested,  for 
defondanf  8  share  of  expenses  of  party- waU,  whieh  he  had  cat  into,  248 

the  like  by  executor  to  recorer  moiety  of  expenses  of  building  party- wall,  used 
by  defibndant  after  death  of  testator,  250 
XT.  To  Pat  Monet  fob  Fobbbabancb  to  Defbxdaxt,  251 

on  promise  to  pay  coats  of  action  in  week,  in  consideration  of  stay  of  proceed- 
ings, ib. 
zn.  To  Pat  Mombt  vob  Fobbbabaxcb  to  Tkikd  Pbbsonb,  252 

on  promise  to  pay  debt  of  third  person  in  consideration  of  forbearance,  ib. 

on  promise  that  if  plaintiif  would  withdraw  distress  for  rent  on  goods  of  third 
person,  defendant  would  pay  the  rent,  253 
zm.  To  Pat  Monbt  in  conbidbbation  of  Mabbiaob,  254 

on  promise  to  pay  £200,  if  plaintiff  would  marry  C.  D.,  ib. 
znn.  To  Pat  Monbt,  &c.  fob  Sbbvicbb  and  Wobks,  256  to  261 

Bpedal  count  for  board  wages  as  hired  serrant,  256 

for  a  reward  offered  for  a  prisoner,  who  had  escaped,  ib. 

for  a  reward  adTertised  for  discording  an  offender,  257 

on  promise  of  reward  if  plaintiff  would  arrest  a  felon,  258  [259 

by  a  schoolmaster,  for  taking  away  pupil  firom  school  without  a  quarter's  notice, 

the  like  on  executed  consideration,  260 
XIX.  Rblatino  to  Salbs  of  Gk>ODS  and  Pbbaonaltt,  261  to  274 

for  not  deltvering  bill  of  exchange  for  goods  sold,  261 

on  contract  of  sale  and  return,  for  not  returning  or  paying,  268 

for  not  accepting  goods  sold,  264 

for  not  accepting  goods  made  for  defendant,  265 

for  not  taking  away  goods  sold  at  auction,  265 

the  like  where  there  has  been  a  re-sale,  267 

for  not  deUrering  goods  within  specified  time,  268 

for  not  deSirering  goods  at  a  particular  place,  270 

special  damage  by  reason  of  non-deliyery  of  goods,  272 

for  not  proriding  another  horse  or  returning  money,  where  horse  imsound*  273 
zx.  Bblatino  to  Contbacts  of  Exchange,  274 

on  promise  to  pay  money  on  exchange  of  horses,  ib. 
XXI.  RBLATiNa  TO  ooimiAcrrs  of  Loan,  275  to  278 

for  not  replacing  stock,  &c.  275 

for  not  discounting  bill,  277 
zzn.  On  Wabbantibs,  279  to  286 

on  warranty  of  a  horse,  &c.  to  be  sound,  &c.  279 

on  warranty  on  exchange  of  horses,  281 

for  not  furnishing,  &c.  good  hams,  282 

on  false  warranty  of  bank  note,  286 
zzm.  Rblatino  to  the  Sale,  Use,  &c.  of  Real  Pbofbbtt,  287  to  814 

against  yendor  of  estate  for  not  Tn^irmg  title,  287 

general  count  for  not  making  a  good  title  to  premises  for  residue  of  term,  with- 
in reasonable  time,  289 

against  publican,  for  not  haying  title  to  assign  his  lease,  290 

by  yendor,  for  not  completing  purchase,  and  paying  loss  on  re*sale,  291 


3EZU  M»MA*TtlCAij  TA»L£. 

DECLARATIONS  in  ASSUMPSIT->(aMi«MNiM{.) 
n.  Special  Counts — {amtintied.) 
xxin.  Hblatino  to  thb  Salb,  fto. — (contmusd.) 
agaiitft  Tenidee  on  public-house  agieemexit,  286 
agaisAt  yendee  for  not  taking  fixtures  and  stock  in  trade,  299 
by  outgoing  against  incoming  tenant,  for  price  of  crops,  &c.  yalued,  301 
the  like  in  another  form,  305 
the  like  for  fixtures,  307 
landlord  against  tenant,  for  breach  of  express  agreement  to  consume  straw  on 

premises,  &c.  ib. 
against  tenant  who  held  premises  in  question  after  end  of  lease,  on  terms  of 

such  lease,  for  not  repairing,  &o.  307 
against  tenant  for  not  using  premises  in  husband*like  maimer,  and  according  to 
custom  of  country,  308  [310 

breach  for  ploughing  up  grass  land,  and  cropping  land,  without  maouring  same, 
for  taking  successive  crops  without  manuring  land,  lb. 
against  tenant  for  keeping  and  learing  premises  out  of  repair,  311 
against  landlord  for  not  indemnifying  tenant  from  ground-rent,  314 
xxrv.  On  Guarantees,  314 
on  guarantee  for  goods  sold  to  third  person,  ib. 
on  guarantee  to  pay  debt  of  third  person  in  consideration  of  forbearance,  316 

XXV.  On  promises  to  indemnify,  316  to  319 

against  landlord  for  not  indemnifying  tenant  firam  ground-rent,  314 

by  acceptor  of  accommodation  bill,  for  not  indemniiying,  316 

by  maker  of  promissory  note,  made  for  accommodation  of  defendant,  for  not 

indemnifying,  318 
for  not  indemnifying  bail  to  the  sheriff,  319 

XXVI.  On  promises  to  Marrt,  321  to  324 
for  not  marrying,  321 

to  marry  at  a  particular  time,  324 
xxvii.  On  Promises  to  serve  and  employ,  824  to  329 
for  not  receiving  hired  servant  into  service,  324 

by  mariner  for  not  suffering  to  go  as  boatswain  in  defendant's  ship,  325 
I       for  turning  servant  away  without  notice,  326 
for  preventing  plaintiff  completing  a  work,  828 

XXVIII.  To  PERFORM  WOBXS,  380  to  382 

for  not  performing  building  agreement,  380 
for  not  fixing  steam  engine  i^roperly,  881 
special  damage  thereto,  832. 

XXIX.  Against  Bailees  in  general,  338 

against  a  bailee  without  reward,  for  not  taking  care  of  goods,  884 

for  not  returning  casks,  or  paying  for  them,  335 

against  a  pawnbroker  for  losing  a  pledge,  836 

against  the  hirer  of  a  horse  for  riding  it  improperly,  kc*  336 

for  not  taking  care  of  furniture  let  to  defendant,  339 

against  a  watchmaker,  for  losing  watch  delivered  to  repair,  340 

general  count  against  bailee  for  not  taking  care  of  goods,  342 

XXX.  Against  Agents,  Factors,  &c.  343  to  351 

against  agent  employed  to  sell,  for  not  accounting,  342.  [844 

against  agent  for  not  accounting  for  goods  consigned  at  differant  times,  for  sale, 

against  party  employed  to  settle  debt,  for  not  aoconnting,  345 

against  agent  for  selling  on  credit,  ib. 

against  agent  for  not  selling  for  ready  money,  346 

against  agent  for  not  obtaining  good  bill,  ib. 
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AKALVTIOAL  TAMA.  XOBl 

DBCLA&ATIONS  m  ASSUMPSIT— (eo»i<im«Nf.) 
n.  SpBdAL  Ck>UNT8 — {continued.) 
XXX.  AoAiNBT  AoBNTS,  &c. — {cofUtnued,) 
against  agent  for  not  using  due  care  in  sale  of  goodSy  347 
on  piomise  to  be  reaponnble  in  del  credere  conunissioii,  M8 
against  factor  for  sdling  on  eiedit  to  peiMa  who  became  insolvent,  ib. 
against  shopman  for  selling  on  credit,  against  orders,  849 
for  not  accounting  for  produce  of  bill  defendant  had  to  get  diseennted*  360 
xxzi.  AoAnrar  WHA&mr«EBS,  362  to  $66 
for  loaing  a  hamper  to  he  shipped  by  him,  362 

Bcpreeal  counts  thneon*  863, 864  , 

xxxQ.  Against  aFabbibb,  355 

for  badly  shoeing  a  horse,  ib. 
xxxm.  AoAiNST  Ca&riers  bt  lakd,  366  to  866 
fox  loss  of  goods,  366 
for  not  carrying  a  passenger,  369 
for  taking  more  passengers  than  defendant  ought,  whereby  plaintiff  prevented 

from  proceeding  on  journey,  &c.  360 
for  negligence,  and  overturning  coach,  whereby  plaintiff's  aim  broken,  362 
xxxiT.  AoAnrar  Cabbibbs  by  Watbb,  866  to  371 
against  captain,  on  bill  of  lading,  for  loss  of  goods,  366 

by  master  against  owner  of  goods,  for  not  unloading,  whereby  plaintiff  lost 
freight,  &C.  367  [369 

against  owner  of  goods,  on  implied  undertaking  they  might  be  lawfully  carried, 
XXZT.  Against  Attobnixs,  871  to  483 
for  negligenHy  conducting  cause  to  trial  without  evidence,  871 
ganeral  co«nt  agmnat  attorney,  for  improperly  oonduoting  an  aetkm,  whereby 
plaintiff  did  not  recover  in  it,  374  [ib. 

•gMBSt  an  attomey  for  not  obtaining  judgment  as  loon  as  he  ought  to  have  done, 
for  not  putting  in  bail,  whereby  sheriff  fixed,  ib. 
for  not  putting  in  a  sufficient  plea,  376 

for  not  appearing,  and  suffering  judgment  against  plaintiff,  376 
genenl  count  against  an  attorney,  for  improperiy  oondueting  a  defonse  to  an  ac- 
tion whereby  defendant  failed  in  it,  377 
for  not  giving  note  to  defondant  in  fovmer  aetioa,  to  pay  him  d»,  M.  per  week, 
whereby  defendant  discharged  under  insolvent  act,  378  [re^sell,  379 

for  not  ascertaining  title,  whereby  plaintiff^  having  bought  estate,  could  not 
for  not  taking  sufficient  security  on  purchase  of  annuity,  381 
general  count  against  an  attorney,  for  neglige&ce  in  investigating  security,  383 
against  attorney  employed  to  settle  debt  due  to  plaintiff,  for  not  aceounting  for 
monies  received,  ib. 
BSCLARATIONS  in  DEBT. 

I.  BBOINiriRGS  AMD  COiMILUBIOHB. 

declarations  in  debt  in  K.  B.  by  Mil  or  latitat,  384 
Common  Counts. 
form  of  the  indebitatus  count  in  debt,  886 
various  descriptions  of  debt,  39  to  90 
form  of  the  quantum  meruit  count  in  debt,  386 
money  lent,  386 
money  paid,  ib. 
money  had  and  received,  387 
account  stated,  ib. 
breach,  ib. 


XXIV  ANALYTICAL   TABLE. 

DBGLARATIOKS  in  DEBT~-(«m^«tt«N<.) 
IL  On  SncPLB  Contbactb,  888  to  394 
On  PnmUuory  Noiet. 

payee  agaiiuit  maker,  388 
On  Bills  of  Exdnange, 

debt  by  drawer  of  a  bill  against  the  acceptor,  368 

payee  against  drawer  on  de&ult  of  acceptor,  ib. 
For  Road  and  Canal  CaUt. 

against  subscriber  on  statute  fbr  making  a  road,  for  his  subscription,  390 

road  calls  on  another  statute,  giTing  general  fonn  of  declaring,  ib. 
,      for  instalment  of  subscription  towards  making  a  canal  under  prirate  act,  891 
m.  Ox  Legal  LiABiLrnES,  395  to  442 
On  Awetrds, 

on  award,  where  submission  by  bond,  396 

on  award  under  judge's  order,  398 
On  Bye-Laws. 

on  bye-law  for  payment  of  money  to  College  of  Surgeons,  401 

on  a  Jamaica  judgment,  414 

on  a  Scotch  decree,  415 

on  a  judgment  recovered  in  the  Borough  Court  of  Liyerpool,  ib. 
For  Etcapet. 

against  sheriff  for  escape  under  a  ea.  «a.  416 

against  marshal,  where  prisoner  committed  in  execution,  419  [420  «• 

a  general  count  against  the  marshal  for  the  escape  of  a  prisoner  in  execution, 

against  marshal  for  escape  of  prisoner  chaj^ed  in  execution  on  judgment  in  C. 
P.  remored  into  K.  B.  on  error  for  damages  in  C.  P.  and  costs  in  error,  420  A* 

against  warden,  where  prisoner  remoyed  by  hob.  oorp,  to  Fleet,  and  oiiguial  ac- 
tion in  K.  B.  421 

the  like  where  original  action  in  C.  P.  and  prisoner  brought  up  before  court  and 
recommitted,  423 
IT.  On  Spbcialtibs,  424 

On  DeedB-PoU.  [died,  424 

on  deed,  where  testator  appointed  money  to  be  paid  to  plaintiff  when  testator 
On  Charter-Parties. 

by  owner  against  freighter,  fbr  not  loading  cargo,  or  paying  freight,  426 
On  Sea  Policy. 

against  London  Assurance  Company,  429 
On  Leases,  ifc, 

for  rent  on  a  demise,  430 
On  Annuiiy  Deeds. 

on  annuity  deed  for  arrears  of  annuity,  433 
On  Mortgage  Deeds. 

on  mortgage  by  lease  and  release  for  principal  and  interest,  434 

the  like  in  a  shorter  form,  436 
On  Bonds  Generally. 

on  a  money  bond  inK.  B.  436 

on  like  in  C.  P.  437 

on  Jamaica  bond,  438 

counts  on  several  bonds,  439 

excuses  for  profert,  ib. 
On  Bonds  stating  Condition. 

observations  in  general,  as  to,  440 
On  Bastardy  Bonds,  440  b. 

on  bastardy  bond  by  succeeding  overseers,  ib. 


ANALTTICAL     TABUB.  XZV 

DICXABATIONS  in  DEBT— (a>fUiiitMii.) 
IT.  On  Spbciaxtibs — {eoiUmueeL) 
OmAimuity  Bondi. 

on  one,  442 
On  Bands  to  repiace  Stock. 

on  bond  to  replace  stock,  and  pay  dhridends,  448 
On  Bond  to  perform  Covenant  in  another  Indenture, 

on  one,  444 
On  Bail  Sonde. 

by  assignee  against  principal  or  baU,  first  suit  in  K.  B.  by  bill,  446 

the  like  on  bail  bond  in  C.  P.  451 
On  Replevin  Bonds. 

by  assignee  of,  where  pvoceedings  remoTed  by  re.  ftu  lo.  into  K.  B.  and  plain- 
tiff gained  a  verdict,  457  [court,  462 

the  like  where  bond  forfeited*  by  replevin  suit  not  bemg  prosecuted  in  county 

the  like  where  party  replevying  levied  his  plaint,  but  was  afterwards  nonpros- 
sed  for  not  declaiing,  462 
On  Bonds  relating  to  Parties'  Character  of  suing  and  being  sued. 

by  baron  and  feme,  on  bond  given  to  feme  before  coverture,  464 

by  surviving  obligee  against  obligor  in  K.  B.  ib. 

by  the  assignees  of  a  bankrupt's  obligee  against  obligor,  465 

executor  of  obligee  against  obligor,  465 

by  an  administrator  in  K.  B.  466 

against  baron  and  feme,  on  bond  given  by  feme  before  coverture^  467 

against  an  executor  or  administrator,  468 

against  an  heir,  on  the  bond  of  his  ancestor,  ib. 

against  an  heir,  and  the  devisee  of  the  obligor,  469 

at  suit  of  a  treasurer  of  a  friendly  society,  established  before  the  10  Oeo.  4.  c 
56,  and  not  conformed  according  to  that  act,  470 

V.  On  Records,  472  to  487 
On  Recognizanees  of  BaU, 

on  recognizance  of  bail  by  bill  in  K.  B.  472 
the  like  where  action  against  principal  was  by  original,  474 
on  recognizance  of  bail  in  C.  P.  475 
on  recognizance  taken  before  C.  J.  at  chambers,  477 
on  recognizance  of  bail  in  error,  given  in  C.  P.  at  Lancaster,  478 
on  recognizance  of  bail  in  error  in  C.  P.  taken  before  a  judge,  479 
on  recognizance  of  bail  in  error  from  K.  B.  or  Exchequer,  ib. 
on  recognizance  taken  before  commissioner  in  country,  429  a 
On  Judgments, 
on  final  judgment  in  assumpsit  in  K.  B.,  C.  P.  or  Exchequer,  482 
the  like  on  judgment  in  debt,  484 
on  judgment  for  defendant  on  verdict,  ib. 

the  like  on  other  judgments,  ib.  [name,  ib. 

on  a  judgment  recovered  by  bfll  in  K.  B.  when  defendant  was  sued  by  a  wrong 
by  baron  and  feme,  against  baron  and  feme  administratrix,  on  judgment  against 

intestate  revived  by  scire  liEicias,  suggesting  devastavit,  ib. 
on  Irish  judgment,  486 
by  conusee  of  Irish  judgment,  487 

VI.  On  SrATirTBS. 

By  party  grieved, 
landlord  against  tenant,  on  4  Geo.  2.  c.  28,  493 
on  11  Geo.  2.  c.  19.  s.  18,  495 
on  11  Geo.  2.  c.  19.  s.  3,  495  a 

Vol.  n.  D 
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DECIiARATIONS  in  DEBT— (contmuei^.) 
V.  On  Statutes— (am<»niierf.) 
By  party  grieted — (eontinued,) 

om  9  Ann.  c.  14.  b.  2,  495  e 

on  82  Geo.  2.  c.  28.  s.  1  &  12,  "with  count  on  28  Hen.  6,  e.  9,  691 

on  29  Eliz.  c.  4.  and  43  Qeo.  8.  e.  46.  8.  6,  604 

on  17  Geo.  2.  c.  3.  8.  8,  604  a 
By  Common  Informer* 

On  23  Hen.  6.  c.  9,  609 

On  12  Ann.  s.  2.  c.  16,  612  to  616 
DECLARATIONS  in  COVENANT. 
On  Apprentice  Deeds, 

against  &ther  for  apprentice  absenting  himself^  617 

by  apprentice  against  master,  619 

by  apprentice  against  executor  of  master,  622 
On  Artidea  of  Agreement* 

between  co-partners  in  trade,  624 
On  Deedi  of  eepa/rtUe  MahUenanoe, 

by  trustee  against  husband  for  maintenance,  620 
On  CharteT'partiea. 

by  owner,  for  freight  and  demurrage,  628 

the  like  for  not  loading,  and  non-payment  of  pilotage,  681 

by  freighter  against  owner,  633 
On  PoUeiet.  [death,  636 

against  fire,  by  executors  of  insurer,  against  secretary  of  fire  office,  on  loss  after 

on  liyes,  against  Boyal  Exchange  Company,  641 
On  Deeds  of  ecUe  of  Real  Property, 

by  heir  of  purchaser  against  executor  of  husband,  on  conrenant  for  farther 
assurance,  and  for  not  levying  a  fine,  643 

against  yendor  for  breach  of  good  title,  plaintiff  ejected,  646 
On  Leasee, 

by  lessor  against  lessee  for  rent,  649 

by  lessor  against  leasee  for  not  repairing,  662 

by  assignee,  executor  or  heir,  &c.  of  lessor,  against  lessee,  662  b 

by  lessor  against  assignee  of  lessee  for  rent,  ib. 

lessor  against  assignee  of  lessee  for  not  repairing,  with  averment  of  plointifrs 
performance  of  a  condition  precedent,  662  e 

breach  for  non-payment  of  galage  rent  of  coal  mines,  667 

breach  for  ploughing  up,  &c.  whereby  £6  per  acre  forfiaited,  ib. 

breach  for  not  insuring,  668 

by  lessee  for  not  paying  quit  rent,  669 

by  lessee  against  lessors  for  quiet  enjoyment,  ib. 

breaches  in  general,  669  a 
TUle  Pleaded, 

tenure  in  free  burgage,  660 
Metate  and  Quantity  of  Interest, 

inducement  that  lessor  was  seized  in  fee-simple,  ib. 

seisin  in  fee,  &c.  in  husband  and  wife  in  right  of  wife,  661 

seisin  in  tail,  662 

seisin  for  life,  ib. 

tenancy  by  curtesy  or  by  dower,  663 

by  assignee  of  lessor,  being  a  termor,  against  lessee,  664 

by  executor  of  lessor,  being  a  termor,  against  lessee,  for  a  branch  of  covenant 
after  testator's  death,  666 


ANii«TTICAL    TABLE.  tl^TH 

0JSCLARATION8  in  COVENANT— (aMi<witi«i) 

Sttate  and  Quantity  of  ItUaret^^ijotnUinued.) 

against  executor  of  lessee  for  a  breach  of  coTenaat  after  his  datttht  666  a 

by  executor  of  lessor  in  another  case,  666 
SikOe  and  Time  of  Bn^oymtnU. 

seisin  in  fee  in  reyetsion»  568 

interest  ina  term  to  commence  infiOurOf  ib. 

remainder  in  fee  in  a  copyholcU  660 
EttaU  tmd  Number  of  Ownen. 

estate  in  serersltyy  669 

estate  in  joint  tenancy,  and  death  of  one  and  sole  seisin  of  surnror,  670 

estate  in  coparcenary,  ib. 

tenancy  in  common,  671 
Mode  of  aequirmff  the  Title, 

by  descent  in  fee,  671 

by  maxriage,  678 

by  feoffinent,  ib. 

by  lease,  674 

by  assignment  of  a  term  to  the  plaintiff,  676 

by  surrender  of  a  leasehold  interest,  676 

by  corenant  to  stand  seized  to  uses,  676 

by  bargain  and  sale  enrolled,  ib. 

by  lease  and  release,  678 

by  fine  levied  by  husband  and  wifis,  of  inbfwitauce  of  wifis,  680 

the  like  with  proclamations,  682 

deed  to  lead  the  uses  of  recorery,  and  recoyery,  accordingly,  ibb 

the  like  more  folly  pleaded,  683 

surrender  to  the  use  of  will,  and  death,  and  presentment  thereof^  and  admission 
of  devisee,  686 

title  by  devisee  in  fee-simple,  601 

title  to  a  chattel  real  by  wiU,  602 


DECLARATIONS  ix  BEnNUE. 

first  count  on  a  bailment  to  re-deliver  on  request,  698 
second  count  on  a  supposed  finding,  694 
debt  and  detinue  in  the  same  declaration,  606 


DECLARATIONS  in  CASE. 

beginnings  and  conclusions  of  declarations  in  case  or  trover  in  K.  B.  606 
the  like  in  C.  P.  ib. 

X.   FOK  TO&TB  TO  THE  PbBSON. 

For  keeping  mwdUsooitf  AnimaXe* 

for  keeping  a  dog  used  to  bite  mankind,  696 

for  kee^ng  a  dog  used  to  bite  sheep,  fte.  608 
ForpttbUe  Nuieaneee, 

for  nuisance  in  a  public  street,  whiareby  phdntiff  's  carriage  was  overturned,  608 

for  keeping  a  hole  (which  led  to  defendant' s  cellar)  so  badly  covered  that  plain* 
tiff  fell  down  and  broke  his  leg,  600 

for  obstructing  a  public  highway,  600 
For  maUeioue  Proeeeuiione,  [600 

for  malicious  airest,  where  former  suit  ended  on  payment  of  money  into  court, 

the  like  where  first  suit  diseontmued,  606 

the  like  where  first  suit  non-prossed,  606 


XXTIU  ANALTTICAL   TABLE. 

DECLABATI0N8  in  CASR^^eontinued.) 

I.  Fob  Tobts  to  thb  Pebson — (conHmted.) 
For  maUcwua  Protecution* — (eoniinned.) 
the  like  where  a  yerdict  for  the  defendant,  606 
caae  by  plaintiff  against  defendant  and  hia  attorney,  for  not  releaaing  plaintiff 

out  of  prison  after  satisfaction  of  debt  and  costs,  &c.  606 
for  malicious  charge  of  felony  before  a  justice,  606  a 
for  maliciously  exhibiting  articles  of  peace  at  quarter  seasionfl  against  plaintiff, 

in  consequence  of  which  he  was  arrested  on  a  warrant  of  the  justices,  and 

obliged  to  find  sureties  and  enter  into  recognizance  to  appear  at  a  future  time, 

that  he  did  appear  but  was  not  proceeded  against  and  discharged,  612 
for  maliciously  procuring  search-warrant,  and  caused  plaintiff 's  house  to  be 

searched  for  stolen  goods,  612  a 
for  malicious  prosecution  of  indictment  for  perjury,  612  <^ 
for  malicious  prosecution  of  indictment  for  assault,  614 
good  second  count,  616 

for  maliciously  issuing  a  commission  of  bankruptcy,  617 
For  Libels. 
for  a  libel,  indirectly  accusing  plaintiff  of  perjury  or  other  spedfio  offense,  620 
second  count,  624 
third  count,  625 

for  a  libel  directly  accusing  plaintiff  of  a  theft  or  other  specific  offense,  627 
for  a  libel  imputing  no  specific  offense,  or  imputing  want  of  moral  conduct,  627 
for  a  libel  of  plaintiff  in  his  profeuUm  as  an  attorney,  for  a  lib^  upon  him- 
self and  another,  in  his  mode  of  conducting  commission  of  bankruptcy,  620 
for  a  libel  upon  plaintiff  in  his  employment  as  a  servant  against  his  master,  in  a 

letter  to  a  person,  who  in  consequence  refused  to  take  him  into  his  service^ 
for  a  libel  in  a  newspaper,  632 
for  a  libel  in  a  letter,  ib. 

for  a  libel  containing  distinct  passages  of  libellous  matter,  632 
For  Slander. 
for  slanderous  words,  indirectly  accusing  plaintiff  of  a  specijlc  offensef  633 
second  count,  636 
for  charging  plaintiff  with  perjury  on  the  execution  of  a  writ  of  inquiry,  with 

a  special  inducement  to  explain  the  words,  C37 
for  slanderous  words,  directly  accusing  the  plaintiff  of  perjury  or  other  specifie 

offense,  638 
second  count,  639 
for  words  slandering  plaintiff  in  his  office,  as  for  accusing  a  justice  of  peace  with 

haring  pocketed  fines  fcHrfated  by  persons  conyicted  by  him,  640 
for  words  slandering  plaintiff  in  his  profession  as  for  slandering  an  attorney,  641 
for  accusing  a  governess  of  fornication,  641  6 

for  words  slandering  plaintiff  in  his  trade,  as  by  calling  him  a  rogue,  ftc.  ib. 
second  count,  641  d 

for  words  imputing  insolvency  to  plaintiff  in  the  way  of  his  trade,  641  <^ 
by  the  keeper  of  bathing  rooms,  for  words  imputing  a  propensity  to  commit  on 

unnatural  crime,  spoken  in  answer  to  a  question  put  to  defendant  by  a  third 

person,  641/ 
second  count,  641  ^ 

for  slander  actionable  only  by  reason  of  special  damage^  641  ^ 
special  damage  that  plaintiff  lost  acquaintances,  &e.  641  i 
for  slander  oftiiUf  in  procuring  a  third  person  to  attend  at  a  pubHo  auctionroom» 

and  slander  plaintiff's  title  to  the  estate  he  was  about  to  sell  there,  641  i 
Mcond  count,  64  ly 


ANALYTICAL  TABLE.  XXIX 

DIGLA&ATIONS  in  CASE— (am^muMi.) 

L  70K  TOBTB  TO  THB  PbBSOK— (ftmttfMMri.) 

FufT  SUmder — {continued,) 

for  Baying  to  a  person  who  was  about  to  hire  plaintiff's  8hip»  that  she  was 
broken  and  unfit  to  proceed  to  sea,  whereby  he  refused  to  hire  ship,  641  k 
for  slander,  where  the  words  are  spoken  tnmtoa%,  6il  h 
for  slander,  where  it  is  to  be  coUeoted  from  j^udttton  and  oMioer,  641 1 
For  Criminal  ConverMoUon, 

precedent  for,  642 
For  debauching  Daughert  Servant,  4«* 

precedent  for,  643 
For  enUeing  away  ApprenHeeSt  Sgc, 
by  master,  for,  64d 
for  harboring,  646 
For  earoleee  drivitig, 
against  stage-coach  owners,  for  overloading,  &c.  whereby  coach  upset  and 

plaintiffs  leg  broken,  647 
against  proprietor  of  stage-coach,  for  negligently  ddTing,  whereby  coach  was 
orertuzned,  and  plaintiff's  wife  so  much  hurt,  that  she,  after  being  ill  for 
some  time,  died,  660 
against  owner  of  coach,  for  the  negligence  of  his  servant  in  driving  same 
against  plaintiff's  gig,  and  upsetting  him,  &c.  660  a 
Againtt  hmkeepere* 
against  innkeeper,  for  refusing  to  lodge  plaintiff,  668 
n.  Foa  TOBTB  to  PsBSONiUL  Fbopebtt. 
Againat  Carriers  by  Land. 
for  loss  of  a  box,  661 

for  not  carrying  within  a  reasonable  time  a  box,  668  [passenger,  lb. 

againct  coach  proprietors,  for  loss  of  a  parcel  which  they  engage  to  carry  with  a 
second  count  stating  termini  of  journey  with  less  particularity,  663 
third  count  merely  stating  that  defendants  had  plaintiff's  parcel  to  carry  to  its 
destination,  without  describing  them  as  coach  owners,  or  termination  of 
journey,  663  a 
fourth  count  for  not  taking  care  of  parcel  generally,  664 
for  not  forwarding  parcel,  ib. 
Against  Carriers  by  Water, 
against  captain,  under  bill  of  lading,  for  deviating  from  voyage,  666 
for  neglecting  unloading  goods  from  ship,  664 
against  carrier  by  water,  for  the  loss  of  goods  and  injuring  them  in  unloading,  ib. 
against  owner  of  ship  for  not  obtaining  a  cooquet,  &o.  where  by  goods  forfeited, 
Against  Innkeepers.  [666 

for  loss  of  a  box,  667 
for  refiisii^  to  lodge  plaintifi^  668 
Against  Attomies,  [evidence,  669 

against  attorney,  for  negligently  conducting  a  cause  to  trial  without  proper 
general  count  against  an  attorney,  for  improperly  conducting  an  action,  669 
against  an  attorney,  for  not  causing  a  sufficient  title  to  an  estate  brought  by 

plaintiff,  to  be  conveyed  to  him,  per  quod  he  could  not  re-sell  it,  669  a 
general  count  against  an  attorney  for  negligence  in  investigating  title,  669  h 
Against  a  Bailiff. 
against  a  broker  employed  to  distrain  on  plaintifTs  tenant,  for  negligence  in 

conducting  the  distress,  whereby  the  goods  were  lost  to  plaintiff,  669  o 
second  count  for  not  duly  selling  goods,  669  d 


XXX  ANALTTICAL   TABLE. 

DECLABATIONS  in  CASE— {continued.) 

n.  FoH  ToBTB  TO  Pebsonal  Pbofebtt — {oontimmd,) 

Against  a  Bailif-— (continued,) 
third  count  for  careleBsneBB  generally,  669  d 
fbnrth  count  for  not  distraining,  669  e 

Against  Bailees  in  general, 
against  bailee,  for  negligence,  stating  purpose  of  bailment,  669/    [quest,  670 
against  bailee,  without  reward*  for  not  taJdng  care  of  aadre-deliYenng  on  re- 
against  bailee  of  lease,  for  pawning  it,  671 
against  miller  for  mixing  com,  672 
against  acceptor  of  bill,  for  cancelling  his  acceptance,  673 
for  selling  cow  deposited  with  defendant  as  security  for  a  debt,  67i 
against  coal-meter,  for  not  properly  measuring  coals,  whereby  plaintiff  paid 

for  more  than  he  had,  676 
for  putting  plaintiff's  mare,  taken  damage  feasant,  into  delendanfs  faim-yazd 
where  it  was  gored,  678 

For  Deceit  and  Misrepresentation,  S^c, 
for  a  false  warranty  of  a  horse,  679 
for  deceit,  on  exchange  of  horses,  681 
for  falsely  warranting  a  cable  sound,  682 

for  deceitfully  selling  a  smaller  quantity  of  coals  than  pretended*  686 
for  deeceitfuUy  selling  land  for  greater  quantity  than  it  was,  687 
declaration  in  case,  for  misrepresenting  the  yalue  and  quantity  of  busineea* 
&c.  done  at  a  public-house,  which  plaintiff  was  about  to  purchase,  and 
which  he  afterwards  purchased  of  defendant,  688 
for  misrepresenting  value  of  business,  ib. 

for  pretending  defendant  had  given  more  for  lease  than  he  had,  690 
for  misrepresenting  that  defendant  was  authorized  to  receive  goods  directed 

to  plaintiff's  wharl^  whereby  plaintiff  lost  wharfiige,  691 
for  representing  plaintiff's  waggon  set  out  from  defendant's  inn,  694 
by  one  fishmonger  against  another,  for  personating  him  to  a  customer,  697 
by  proprietor  of  patent  snuff^  for  selling  snuff  as  if  plaintiff's,  ib.     [costs,  669 
for  defending  ejectment  in  plaintiff's  name,  whereby  plaintiff  imprisoned  for 
for  representing  third  person  fit  to  be  trusted,  702 

for  misrepresenting  the  character  of  a  person,  whom  plaintiff,  in  consequence, 
employed  as  his  agent,  705 

For  negUgentiy  driving  Carriages, 
against  stage-coach  owner  for  his  servant's  driving  against  plaintiff's  gig,  708 

For  negligently  navigating  Ships, 
for  running  ship  against  plaintiff's  barge,  712 
information  by  Attorney-General,  for  running  foul  of  king's  ship,  714 

For  illegal  Distresses,  [5,..7l7 

for  double  value  of  goods  distrained,  no  rent  due,  on  2  W.  ft  M.  s.  1.  c.  5.  s. 
for  distraining  beasts  of  plow,  and  sheep,  718 

for  distraining  tools  of  trade  when  sufficient  other  goods  on  premises,  718 
for  distraining  more  rent  than  was  due,  719 
for  taking  excessive  distress  for  rent,  on  52  H.  3.  c.  4. — 720 
for  distraining  a  second  time  on  same  goods  for  same  rent,  720 
for  imjKmnding  distress  off  the  premises,  and  not  giving  notice,  722 
for  refusing  to  restore  distress,  on  tender  of  rent  and  costs,  728 
for  selling  a  distress  within  five  days,  724 

for  not  removing  distress  within  reasonable  time  after  five  days,  724 
for  selling  under  a  distress,  without  having  goods  appraised  by  two  swom 
appraisers,  725 


ANALTTICAL  TABI.E.  XZZl 

DSCLABAITONS  or  CASE^{a>ntinued.) 

n.  Fo&  ToBTS  TO  PBBS017AL  Pbopsbtt — (oonimusd.) 
Fbr  iUeffal  Dittreuu — {pontinued,) 

for  Belling  a  growing  crop  (under  a  distress)  before  the  same  had  been  gathered 
and  appraised,  contrary  to  the  11  Geo.  2.  c.  19.  s.  8. — 725 

for  not  selling  for  the  best  price,  726  a  [distress*  726 

against  a  broker,  on  57  Geo.  3.  c.  98.  for  not  giving  a  copy  of  the  charges  of  a 

for  not  leaYing  the  OTerplus  of  distress  -with  the  sheriff,  ib. 

against  plaintiff's  landlord  for  not  indemnifying  him  against  a  distress  made  on 
his  goods  by  the  ground-landlord,  727 
For  excesswe  Leviet. 

for  levying  too  mnch  on  judgment  on  warrant  of  attorney,  727  b 

second  count  for  issuing .^mybcMU,  where  nothing  due,  728 

lor  procuring,;Sm/acuM  for  more  than  judgment,  729 

against  sheriff,  for  levying  too  much  and  selling  at  undervalue,  730 
For  Rescue  and  Pound-Breach. 

for  rescuing  cattle  taken  damage-feasant,  782 

for  pound-breach,  cattle  taken  damage-feasant,  735 

fbr  rescue  of  a  person  arrested  on  mesne  process,  736 
For  Escapee, 

against  sheriff  for  escape,  on  mesne  process,  738 

the  like  for  not  arresting  on  opportunity,  740 

the  like  for  folse  return  of  non  est  ineentus^  ib. 

the  like  for  escape  on  final  process,  741 

against  marshal  for  escape  on  mesne  process,  prisoner  removed  by  habeas  cor- 
puSf  ib. 

against  marshal  for  escape,  where  original  action  was  in  Common  Pleas,  and 
defendant  therein  was  surrendered  to  warden  of  Fleet  in  discharge  of  bail, 
and  thence  by  Aa6e«  corpus  committed  to  the  custody  of  the  marshal,  742 

second  count,  setting  out  the  writ  and  proceedings  more  concisely,  742  b 

a  general  count  against  marshal  for  escape,  where  defendant  in  custody  on  a 
surrender  in  discharge  of  bail,  748 

the  like,  where  prisoner  in  custody  under  detainer  by  a  fresh  plaintiff^  ib. 

against  warden,  where  prisoner  surrendered  in  discharge  of  bail,  745 
For  fake  Returns^  Sgc, 

fox  folse  return  of  nuUa  bona  to  fieri  facias^  748 

for  not  levying,  and  for  fSilse  return,  750 

for  false  return  of  non  est  ineentuSf  740 
For  not  taking  Replevin  Bond,  750 
For  taJang  insufficient  Pledges  m  Repieoin,  754 
For  not  assigning  Bail  Bond,  755 
For  not  obeying  Subpcena, 

for  not  obeying  subpcena  duces  tecum,  whereby  plaintiff  nonsuited,  757 
For  infringing  Copyrights, 

for  infringing  copyright  of  book,  760 

for  exposing  pirated  copies  to  sale,  761 

other  counts,  ib. 

for  infringing  copyright  of  a  muiical  compositian,  761  a 

for  infringing  copyright  of  a  print,  762 
Fbr  infringing  Patents, 

by  patentee  and  assignee,  764 

for  making  imitations,  766 
Fbr  it^wry  to  Property  in  Reversion. 

for  injury  to  goods  in  possession  of  tenant,  767 


XXXU  ANAIiYTICAL  TABLE. 

DECLABATIOKS  IN  CASE—{eontinued.) 

nz.  Fob  Tobtb  to  Real  Pbopb&tt  Ck>BPORBikL. 
To  Hou»et,  SfC,  in  Poaseuion. 

for  obstructing  ancient  -windows,  768 

second  count  for  continuing  nuisanoe,  770 

third  count  more  general,  and  not  stating  means  of  obstruction,  ib. 

lor  not  repairing  privy  a^oining  plaintiifs  bouse,  771 

second  count,  for  not  emtying  cess-pool,  772 

for  manufacturing  candles  near  a  dwelling-house,  773 

for  keeping  a  slaughter-house  near  plaintiff's  school,  776 

for  cutting  down  trees  in  an  aTenue,  776 

for  erecting  a  building  next  to  plaintiff's,  so  that  the  rain-water  ran  therefirom. 
on  plaintiff's  house,  and  injured  it,  and  plaintiff  thereby  lost  lodgers,  &c.  776 
To  Hou*e$9  4rc.  in  Beoersion, 

by  revezsioner  for  damage  done  to  house,  &c.  in  tenant's  possession,  778 

for  stopping  up  chinmeys  in  house,  778 
For  not  repairing  Fences, 

for  not  repairing,  whereby  plaintiff's  cattle  escaped  and  were  hurt,  780 
For  Watts. 

by  reversioner  against  tenant  for  voluntary  waste,  784 

the  like  in  another  form,  by  a  reversioner  against  tenant  who  had  quitted 
premises,  for  having  cut  down  timber,  and  committed  waste,  785  [785 

second  count,  for  not  cutting  down  timber  as  defendant  ought  to  have  done, 

landlord  against  tenant,  for  not  cultivating  according  to  good  husbandry,  and 
not  repairing,  785  a 
For  if^furiei  to  Water-courses, 

for  diverting' water  in  river  from  plaintiff's  mill,  786  [means,  700 

second  count,  stating  a  general  diversion  of  the  water,  without  showing  the 

for  not  keeping  banks  of  river  in  repair,  791 

for  widening  cuts  from  stream,  793 

for  removing  ahatch  placed  to  prevent  water  running  to  a  mill*  jisr  quod  plain- 
tiff could  not  repair  or  work  mill,  794 

for  interrupting  plaintiff  in  reversionary  right  to  irrigate  a  meadow,  794 

against  owner  of  wharf^  for  placing  tree  in  Thames,  whereby  plaintiff's  ba^;e 
struck,  795 

for  injury  to  navigable  canal,  whereby  plaintiff's  barges  could  not  proceed,  ib. 

for  using  more  water  to  mill  on  canal  than  necessary,  798 
nr.  Fob  Tobts  to  Pebsonal  Fbopebty  Imoobpobbal. 
For  Disturbance  of  Rights  of  Common, 

of  common  of  pasture,  by  turning  sheep  on  the  common,  799 

second  count  for  obstructing  the  common,  not  stating  how,  802 

of  common  in  common  fields,  cultivated  in  rotation,  &c.  ib. 

for  building,  &c.  upon  the  common,  804 

for  inclosing  part  of  the  common,  ib. 

for  digging  turves,  805 

for  taking  dung  off  conmion,  ib. 

for  putting  heaps  of  dung  on  common,  ib. 

for  trespass  on  common  with  horses,  &c.  806 

for  disturbance  of  common  of  turbary,  ib. 

for  disturbance  of  common  of  estovers,  807 
For  Disturbance  of  Ways, 

for  obstructing  plaintiff's  private  way,  807 

second  count  without  showing  the  means  of  obstroction,  809 


AivitmckL  TABLfi.  ifiSB 

DBCLABATIONSiN  CASE—(amtinued.) 

XT.  Fos  Tosn  to  Pbrbonal  Pbopektt  Incx>bpoiibal — (continued.^ 
For  Duiurbanoe  of  Ways — (continued.^ 

third  count  more  general,  merely  stating  the  way  to  be  towards,  &c.  810 

case  by  rerersioner,  for  obstructing  a  way  by  bnilding  thereon,  ib 
For  DisturbancB  of  Ferriea,  814 

Far  Dishtrbanee  of  a  Pewy  S\7  * 

For  DiMtwhance  of  a  Market, 

for  opening  a  new  market  thereby  disturbing  plaintiff's  ancient  market,  818 
For  tUtturbanee  ofFranchuea,  Tolls,  Offices,  Ferries,  S^c,  818  5 
T.  Upon  Statxttss. 
By  Party  Grieved. 

on  8  Ann.  c.  14,  against  sheriff,  for  not  leaving  year's  rent,  818  5 

on  23  Hen.  6.  c.  9,  for  refusing  bail^  821 

on  24  Geo.  3,  against  justice,  for  refusing  bail,  825 

on  28  Eliz.  c.  4,  against  sheriff  for  extortion,  827 


DECLABA'nONS  dc  TROVER. 

for  cattle,  deeds,  bonds,  bills,  notes,  bank  notes,  money,  or  goods,  885 

by  assignees  of  bankrupt,  on  bankrupt's  possession,  and  a  conyersion  after  the 

bankruptcy,  837 
second  count  on  assignee's  possession,  838 
by  the  assignees  of  an  insolvent  debtor,  on  a  possession  and  conversion  beifore 

insolvent's  petition,  ib.  [assignee,  838 

second  count  on  insolvent's  possession,  with  a  conversion,  after  plaintiff  was 
third  count  on  the  assignee's  possession  and  a  conversion  afterwards,  ib. 
by  an  executor,  for  conversion  in  the  life-time  of  testator,  ib. 
second  count,  for  conversion  after  his  death,  839 
third  count,  for  trover  and  conversion  after  testator's  deaths  ib. 
by  an  administrator,  on  intestate's  possession,  340 
second  count  on  trover  before  the  death,  and  conversion  after,  341 
third  count  on  trover  after  death  and  before  administration,  ib. 
fourth  count  on  possession  of  administrator,  842 


DECLARATIONS  in  REPLEVIX. 

declaration  in  replevin  in  K.  B.  or  C.  P.  848 
the  like  in  a  county  court,  845 


DECLARATIONS  in  TRESPASS. 

ComUNCBMBNT  AND   CONCLUSIONS. 

commencement  and  conclusion  in  K.  B.  846 

the  like  in  C.  P.  848 

the  like  in  C.  P.  in  a  more  concise  form,  849 

I.  To  PEBSOXS. 

for  an  assault,  spitting  in  face,  beating,  &c.  with  damage,  850 

second  count,  for  a  common  assault,  852 

for  firing  a  loaded  pistol  at  plaintiff,  and  wounding  him  thereby,  ib. 

the  like  for  battery,  &c.  on  board  a  ship,  ib. 

for  forcibly  excluding  plaintiff  from  vestry-room,  853 

for  preventing  plaintiff  entering  quaker's  meeting-house,  ib. 

husband  and  wife  against  husband  and  wife,  for  battery,  854 

by  husband  alone,  for  the  battery  of  his  wife,  per  guod,  &c.  ib. 

for  criminal  conversation,  855 

Vol.  n.  E 


XXXlY  AMALTTICAL   TABLE. 

DECLAKATTONS  is  TRRSVABS-^amtinued,) 
I.  To  Pebsoks — (amtinued,) 

for  debauching  a  daughter  and  servant,  in  trespass,  866 

by  a  master,  for  the  battery  of  his  servant  per  quod  &c.  ib. 

for  £Edse  imprisonment,  and  compelling  plaintiif  to  go  to  a  police  offioet  857 

common  count,  for  false  imprisonment  generally,  ib. 
n.  To  Fbbsonal  Fbopbbtt. 

for  chasing  sheep,  &c.  with  special  damage,  868 

second  count,  for  chasing  sheep  or  other  cattle,  869 

for  seizing  cattle,  or  other  property,  as  a  distress,  ib. 

common  count  de  honia  aaporiatis,  ib. 

for  shooting  a  dog,  &c.  860 

trespass  for  running  defSendant's  cart  against  plaintiff's  horse,  and  killing  it>  £b> 

for  running  a  carriage  against  plaintiff's  with  special  damage,  &c.  ib. 

for  seizing  plaintiff's  cart  and  horse,  &c.  861 

for  seizing  and  detaining  plaintiff's  barge,  862 

by  master,  for  impressing  mate  of  ship,  whereby  ship  prevented  sailing,  ib. 

for  seizing  plaintiff's  barge,  and  putting  it  adrift,  868 
m.  To  Real  Pbopebtt. 
To  Hotues, 

for  trespass  in  dwelling-house,  breaking  doors,  and  seizing  goods»  868 

count  for  a  common  expulsion,  864 

on  Stat.  8  Hen.   6.  c.  9,  for  a  forcible  entry,  and  detainer,  866 

second  count,  on  possession  generally,  866 
To  Land,  S^c, 

breaking  close,  gates,  and  locks,  with  carts,  &c.  and  special  damage,  lb. 

the  like,  setting  out  the  name  of  the  close,  or  its  abuttals,  868 

for  cutting  down  and  carrying  away  trees,  869 

for  laying  wood  in  close,  ib. 

for  digging  in  coal  mine^  870 

for  digging  mines,  raising  ore,  and  taking  and  converting  it  to  his  own  use^  ib. 
For  Mesne  ProfU, 

for  mesne  profits,  after  recovery  in  ejectment,  870 
For  Hunting,  S^e, 

for  entering  with  hounds,  and  killing  deer,  873 
For  Fishing, 

for  fishing  in  plaintiff's  close  covered  with  water,  874 

second  count,  for  fishing  in  plaintiff's  several  fishery,  ib. 

third  count,  for  fishing  in  plaintiff's  free  fishery,  ib. 

fourth  count,  for  catching  plaintiff's  fish  generally,  ib. 


DECLARATIONS  in  EJECTMENT. 

declaration  by  original  in  K.  B.  or  C.  P.  on  a  single  demise,  878 

notice  to  appear  in  common  cases,  881 

notice  to  appear  on  proceedings  under  1  Geo.  4.  c.  87i  ib.  882 

the  like  in  another  form,  ib. 

declaration  in  ejectment,  on  1  WilL  4.  c.  70.  s.  76.  ib. 

declaration  by  original  on  two  demises  with  one  ouster,  ib. 

the  like  on  two  demises  with  two  ousters,  883 

the  like  on  demises  by  tenants  in  common,  &c.  886 

declaration  by  bill  in  K.  B.  886 

on  vacant  possession,  888 

notice  to  appear  thereto,  ib. 


1 


ANILYTICAL     TiJIXJB.  XXXV 

DiPABLAKCES. 

general  imparlance  by  bill,  889 

the  like  by  orignal,  lb. 

imparlance  and  suggestion  of  death  of  one  defendant  after  declaration,  890 

special  imparlance  by  bill,  ib. 

the  like  in  another  fonn,  891 

the  like  by  original,  ib. 

general  special  imparlance,  ib. 


DEFENSES. 

defiense  on  appearance  by  attorney,  892 

the  like  by  husband  and  wife,  ib. 

the  like,  on  appearance  by  a  feme  coyert,  ib. 

defense  by  a  person  sued  by  a  wrong  name,  ib. 

defense  by  an  infant,  898 


FLEAS  TO  TKS  JUBISDICTION. 

plea  to  the  jurisdiction  of  an  inferior  court,  894 


PLEAS  DT  ABATEMENT. 

plea  of  privilege  by  an  attorney  of  C.  P.  to  an  action  in  E.  B.  895 

affidavit  of  the  truth  thereof  897 

plea  of  privilege  by  an  attorney  of  K.  B.  sued  by  latitat,  ib. 

the  like  to  an  action  by  original,  898 

coverture  of  the  plaintiff,  899 

coverture  of  the  defendant,  899 

plea  that  the  contracts  were  made  jointly  with  one  another  person,  900 

non-joinder  of  a  co-obligor  in  a  joint  and  several  bond,  901 

misnomer  of  defendant's  christian  name  in  K.  B.  lb. 

affidavit  of  the  truth  thereof  902 

the  like  in  C.  P.  ib. 

misnomer  of  defendant's  surname  in  E.  B.  by  bill,  903 

misnomer  of  plaintiff's  surname  in  K.  B.  by  bill,  ib. 

another  action  depending  for  the  same  cause  in  K.  B.  lb. 
PLEAS  DT  BAB  IN  GENERAL. 

COMXBNCEXSNTS  AND  CONCLUSIONS. 

1.  commencement  of  a  first  plea  when  special,  906. 

2.  the  like,  where  ground  of  defence  arose  after  writ  issued,  ib. 
8.  commencement  of  a  second  or  subsequent  special  plea,  ib. 

4«  the  like  to  a  particular  count,  or  particular  trespasses,  &c.  907 

5.  conclusion  to  the  country,  ib. 

6.  conclusion  with  a  verification,  ib. 

7.  conclusion  with  a  verification  by  the  record,  ib. 

Plba  in  Abatement  as  to  past,  and  in  Bab  to  thb  best. 
plea  in  C.  P.  of  coverture,  in  abatement  to  part,  and  of  general  issue  and 
coverture  in  bar  to  the  rest,  907. 
FLEAS  n  BAH  in  ASSUMPSIT. 

Obnb&al  Issue  and  othbb  Pleas. 
general  issue  non  assumpsit,  908 
the  like  by  one  of  several  defendants,  ib. 
the  Hke  by  an  executor  or  administrator,  ib. 
plea  that  contracts  were  made  by  defendants  jointly,  &c.  ib. 
to  a  declaration  on  a  guarantee  that  the  person  for  whom  defendant  beoailM 
guarantee  was  a  feme  covert,  909 


PLBA8  nr  BAB  nr  ASSUMPSIT— (aMtftmiMi.) 

GENSlLiLL  ISSXTB  AND  OTHEA  PlBAS — {eontmnmU) 

plea  confessing  causes  of  action  in  oertain  oonnts,  and  cavtsia^  damage  there- 
by snatained,  and  general  issue  to  reaidue,  909 

statute  of  frauds  on  a  declaration  to  a  guarantee,  ib. 

to  action  bj  indorsee  against  drawer  of  a  bill,  that  bill  was  gjlyen  to  secure 
performance  of  an  usurious  contract  between  acceptor  aad  third  pscaon,  909 

in£Anc7  of  defendant,  909  a 

coyerture  of  defendant,  ib. 

plaintiff  an  alien  enemy  resident  here,  910 

plaintiff  an  alien  enemy  resident  abroad,  911 

bankruptcy  and  certificate  of  defendant  under  6  Geo.  4.  c.  16,  912 

the  like  where  certificate  was  obtained  after  commencement  of  suit,  913 

bankruptcy  under  6  Geo.  4.  c.  16.  s.  62,  916 

the  like,  plaintiff's  election  to  come  under  commission,  917 

bankruptcy  of  plaintifE^  918 

insolyent  debtors'  act,  919 

plaintiff's  discharge  under  insolyent  act,  7  Geo.  4,  e.  67v  921 

payment  after  action  brought,  ib.  ».  (6) 

non-assumpsit  except  to  the  sum  tendered,  and  plea  of  tender,  922 

plea  of  set-off  to  the  sum  not  tendered,  923 

accord  and  satis£Bction  by  deliyery  of  a  pipe  of  wine,  924 

the  like  of  a  bond  giyen  in  satisfaction,  925 

account  stated,  and  deliyery  of  defendant's  promissory  note,  926 

that  defendant  accepted  a  bill  of  exchange  payable  to  a  third  person,  926 

arbitrament  and  award,  927 

judgment  recoyered  in  K.  B.,  C.  P.  or  Exchequer,  928 

judgment  of  retraxit  in  former  action,  930 

release,  ib. 

the  plaintiff  signed  a  composition  deed  for  the  debt,  931 
Sm-OFF,  931  to  939 

plea  of  set-off,  931 

general  issue  and  notice  of  set-off,  982 

plea  of  set-off  to  action  by  executors  or  admuustrators,  933 

notice  of  set-off  in  action  by  executors  or  administrators,  ib. 

plea  of  set-off  in  action  against  executors  or  administrators,  933  a 

notice  of  set-off  in  action  against  executors  or  administrators,  ib. 

plea  of  set-off  in  action  by  assignees  of  bankrupt,  933  b 

notice  of  set-off  in  action  by  assignees  of  bankrupt,  933 
SuX^ect-matter  of  Set-off, 

on  a  judgment,  934 

on  a  recognizance  in  another  court,  and  on  simple  contract,  936 

for  rent  due  on  a  lease,  936 

on  a  bond,  ib. 

on  a  bill  accepted  by  plaintiff,  937 

on  a  bin  indorsed  by  plaintiff  to  defendant,  ib. 

on  a  promissory  note  made  by  plaintiff,  938 

on  a  promissory  note  indorsed  by  the  plaintiff  to  defendant,  ib. 

use  and  occupation,  ib. 

work  and  labor  and  nuiterials,  939 

goods  sold*  ib. 

money  counts,  interest  and  account  stated,  ib. 

plea  to  action  for  goods  sold,  that  they  were  sold  by  plaintiff's  factor  as  m 
principal,  plaintiff  being  unknown  to  defendant,  and  that  at  the  time  of 
the  contract  the  defimdant  had  a  set-off  against  the  fiKtor,  ib. 


FIBAS  m  BAB  in  ASSUMPSIT— (con^mie<{.) 
SxATUTB  OF  LnciTATioirs. 
aoA  atttwyatV  ii|/ra  mssb  aiMid**  93d 

Bt  and  AOAIIMX  ExBOlTEOBa,  &0. 

general  issvie  that  neither  defendAnt  nor  teatator  pvoiaised,  941 

defendant  ntf  unquea  executor,  ib. 

de£endant  ne  tmques  adininistrator»  942  [ib. 

plaintiff  ne  unpiet  administrator,  after  craying  oyer  of  ktteca  of  admiliiatTation, 

plaintiff  ne  ungues  adminiatrator,  aa  to  canaes  of  action  contained  in  dedaza- 
tion,  ib. 

that  defendant  and  plaintiff  were  both  executon»  ib. 

that  promise  was  made  to  plaintiff  and  defendant,  who  were  both  axacntora,  943 

plea  to  an  action  against  an  executor,  that  there  were  other  contracting  par- 
ties besides  the  testator,  who  survived  the  testator,  ib. 

piene  adminisiritviif  ib. 

pitne  administravU  by  executor  of  an  executor,  944 

pbna  tubninistravit  pneter,  946 

plea  of  retainer  by  an  executor,  946 

plea  on  a  bond*  ib. 

plea  on  a  simple  contract,  ib.  [947 

judgment  against  testator,  outstanding  bonds,  and  judgmants  against  defendant. 


FLEAS  nr  BAK  m  DEBT. 

GhonsnAXi  issttbs  and  Plbas  in  G£ne]ul. 
naMe^96l 

nil  debet  to  debt  qui  <affi,  ib. 
mm  ett /actum  953 

the  like  by  an  executor  or  administrator,  ib. 
non  eet/actunh  after  craving  oyer  of  bond  and  condition,  963 
the  like  of  an  indenture,  964 
non  ett/stetum,  and  nil  debet  to  debt  on  bond  and  sin^e  oontract,  joined  in  same 

declaration,  964 
law  wager,  or  nil  debet  per  legem^  ib. 
onerari  nan,  ib. 
To  Bbbt  on  Sdcplb  contbaot. 
tender,  966 
infancy,  966 

coverture  of  defendant,  ib. 
bankruptcy  of  defendant,  ib. 
judgment  recovered  in  debt,  ib. 
actio  non  aeerevit  infra  sex  annoe,  966 
set-off  to  debt  on  a  deed  or  simple  contract,  966  a 
by  and  against  executors  and  administratoza,  ib. 
On  lbqal  Liabilitibs. 
for  escape  from  execution  against  marshal  or  warden,  a  reciq^tion,  967 
for  escape,  defendant's  forcible  escape,  and  his  subsequent  return,  968,  60 
plea  that  the  prisoner  escaped  twice  and  voluntarily  returned,  and  waa  in  oua- 

tody  at  the  time  of  filing  the  biU»  968 
pleaa  by  warden  of  escape  of  prisoner  in  custody  on  render  in  diaoharge  of  bai!, 

without  defendant's  knowledge,  and  a  return  before  action,  969 
for  escape,  that  prisoner  was  discharged  without  plaintiff's  conaenty  961 
plea  (to  action  againat  warden  of  Fleet  for  an  eaoape)  that  r^yi^*T^  Hcenaed 

priaoner  to  go  at  large,  ib. 


XXXVUl  AMALTTICAL   TABLE. 

PLEAS  IN  BAB  IN  DEBT— (oofi^tiMi) 
Ov  LiGAL  LiABiUTiBB — (potUmtied.) 

plea  (to  declAration  on  debt  against  marshal  for  an  escape  after  debtor  had  been 
committed  to  defendant's  cnstody,)  that  debtor,  after  his  commitment,  peti- 
tioned Insolvent  Court  for  his  dUcharge  from  imprisonment,  and  was  re- 
manded at  plaintiff's  snit  for  nine  months,  at  the  expiration  of  which  defend- 
ant discharged  him,  961  a 

affidavit  on,  8  &  9  W.  3.  c.  27.  s.  6,  as  to  escapes,  ib. 
On  Spbcsiai^tibs. 

denying  deed  being  in  defendant's  possession,  962 

escrow,  ib. 

fraud,  deed  obtained  by,  963 

duress,  menace  to  kUl,  964 

battery,  and  menace  of  further  battery,  ib. 

battery  and  fear  of  mayhem,  ib. 

duress,  of  imprisonment,  ib. 

infiftncy,  965 

coverture,  966 

usury,  ib. 

stock-jobbing,  that  bond  was  given  for  settling  differences  against  provisions  in 
stock-jobbing  Act,  968 

set-off;  968  5 

to  action  on  two  bonds,  set-off  on  two  bonds,  969 

bankruptcy  of  plaintiff,  970 

statute  of  limitations,  971 

payment  »olvU  ad  diem  ox  pott  diem,  974,  6 
Bt  Hbibs,  Executobs,  &c. 

pJene  admimsiramt  before  notice  of  trial,  971 

by  administrator  at  suit  of  an  administrator  of  judgment  recovered,  and  pleme 
adminutravU  prteteTy  ib. 

parol  demuzrer  by  an  in£Ant  heir,  973 

rien  per  descent  by  heir,  ib. 

rienper  devUe,  974 
To  Annxtitt  Bonds  and  Deeds. 

to  debt  on  annuity  bond*  that  no  memorial  of  it  whatever  was  enrolled,  976 

no  proper  memorial  of  it  enrolled,  containing  the  names  of  the  witnesses,  &o. 
975  a 

to  debt  on  annuity  bond,  no  memorial  enrolled,  975  a 

no  memorial  containing  the  names  of  the  witnesses  enrolled,  ib. 

payment  of  the  annuity  on  the  days  mentioned  in  the  bond,  976 

payment  after  the  days,  ib. 
On  Abbitbation  Bonds. 

no  award  made,  977 

non-performance  by  plaintiff  of  a  condition  precedent,  ib. 

other  pleas  to  debt  on  arbitration  bonds,  &c.  978 
To  Bail  Bonds. 

no  process  in  the  original  action,  979 

sheriff  not  commanded  by  latitat  to  take  defendant,  as  in  declaration  alleged*  ib. 

no  latitat  ever  issued,  ib. 

no  affidavit  of  cause  of  action  affiled,  ib. 

debt  levied  hyfi.fa,  against  principal,  980 

plea  by  one  of  bail,  that  the  bond  was  for  ease  and  flavor,  981 

comperuit  ad  diem,  982 

other  pleas,  ib. 


▲NALFTICAL   TABLE.  XXXIX 

FLEAS  or  BAR  in  DEBT— (eon<»i>ti«^) 
To  Rbfletin  Bonds. 

reference  to  precedents,  988 
To  Bastasdt  Bonds. 

non  damnijlcaiuaf  983 

that  woman  removed  into  another  parish,  and  child  bom  there,  984 
On  Indkmnity  Bonds. 

non  damnijicattu,  984 

plea  that  it  was  by  plaintiff's  own  wrong  and  defiftiilt,  985 

to  declaration  to  debt  on  bond  to  pay  money  and  indenmify,  that  defendant  did 
pay  and  indemnify,  ib. 
On  Bonds  fob  Pbrformancb  of  Cotenants. 

performance  generally  of  condition,  985 

performance  of  negative  and  disjunctive  and  affirmative  coyenants,  986 

performance  generally  of  covenants  in  another  deed*  ib. 

the  like  in  a  more  concise  form,  987 

performance  specially,  988 

excuse  of  performance,  ib. 

plea  that  plaintiff  discharged  defendant  from  performance,  989 

non-performance  by  plaintiff  of  a  condition  precedent,  ib. 
On  Chabteb  Pabtibs.  [her  outward  voyage,  900 

to  action  for  not  shipping  cargo,  that  ship  was  imseaworthy,  and  detained  on 

that  ship  did  not  stay  at  loading  port  sixty-five  running  days,  991 

that  plaintiff  refused  to  receive  cargo,  ib. 

that  defendants  did  load  cargo  abroad,  992 

that  ship  departed  before  expiration  of  time  appointed,  ib. 
On  Leases  and  Demises. 

no  rent  in  arrear,  993 

eviction,  ib. 

by  lessee,  assignment  of  the  term  to  a  third  person,  ib. 

by  an  assignee,  assignment  of  term  before  rent  became  due,  994 
On  Bbcoonizanoes. 

nil/ <m/ record,  994 

no  M.  «a.  995 

death  of  principal  before  return  of  ca.  «a.  ib. 

on  a  recognizance  of  bail  in  enor  that  jntia  darrein  contmuancaf  that  debt  was 
levied  hjji,fa,  on  the  prinoipel,  996 

other  pleas,  ib. 
On  Judgments. 

payment,  996  a 

other  pleas,  ib. 
On  Statutes. 

to  action  for  bribery,  prior  suit  depending  for  same  offenses,  996  a 

another  action  for  si^e  offense  compounded  by  rule  of  court,  998 

former  conviction  for  the  same  offense,  999 

judgment  recovered  by  another  person  for  the  same  identical  offenses  and  pe- 
nalities as  in  plaintiff's  suit,  1000 

non  6tt  factum,  1001 

after  craving  oyer,  ib. 


PLEAS  IN  BAH  IN  COYENAlNT  genebally. 
plea  oi  payment,  1001 

perfoxmaaee,  ib. 
liceiise»ib. 
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tl  ANALTTICAL  TitfLV. 

PLEA8  nr  BAB  in  COYENANT  QmivRMLLY"~(amtmued.) 

accord  and  satisfiBction,  1002 

obserratioDB  thereon,  ib. 

tender  aa  to  part,  1021 

set-off,  ib. 

bubble  aet  and  xBdeutore  roid  at  common  law,  bong  made  for  {dithering  a 
scheme  injurious  to  the  public,  1002 
On  Afpbenticb  Deeds. 

to  action  on  mariner's  indenture,  that  defiendant  deserted  plaintiff's  senrice, 
lOOS 

to  action  on  articles  that  defendant  did  provide  board  and  lodging,  1004 

that  plaintiff  absented  himself,  1006 

that  plaintiff  absented  himself,  and  traversing  discfaarge,  1006 
On  Chastek  Pastiss. 

for  demurrage  that  defendant  did  not  keep  ships,  ftc  1007 

for  freight,  &c.  that  ship  was  not  staunch,  &c.  1008 

that  defendant  did  send  goods  alongside  the  vessel  in  time,  ib. 

payment  in  satisfeu^on,  1009 

denying  defendant's  keeping  ship  on  demurrage  over  the  time,  ib. 
On  Policies  of  Insxtbancb. 

several  pleas  to  covenant  on  policy,  that  policy  Toid,  ftc.  1009  to  1017 
On  Leases. 

tender  of  rent  on  land  before  sun-set,  1018 

that  lessor  was  seized  for  life,  and  not  in  fee,  1019 

plea  by  assignee  traversing  assignment,  ib. 

premises  not  out  of  repair,  ib. 

bankruptcy  under  6  Geo.  4.  c.  16.  s.  76,  that  defendant's  assignees  accepted 
the  lease,  1019 
Othbb  Pleas  in  Oenbbal,  ib. 


PLEAS  IN  BAB  IN  DETJLN  UE. 

general  issue  non  dtUnet^  1028 

that  petson  under  whom  plaintiff  claims  was  not  lawfully  poMeMed  of  inden- 
ture, ib. 
tiiat  third  penon  pledged  deed  to  defendant,  ib. 
justifying  detention  of  lease^  ftc  as  trustee,  1026 
that  lessee  assigned  lease  to  another,  who  assigned  to  defendant,  1026 
at  the  suit  of  assignees  that  deeds  were  deposited  with  bankrupt  as  a  security, 
at  the  suit  of  assignees  denying  bankruptcy,  1028  1027 

that  bankrupts  were  not  lawfully  possessed,  ib. 

that  bankrupts  did  not  deliver  to  defendants  the  bills,  fte.  ibb  ftc  ib. 

that  bankrupts  assigned  over  the  interest  ia  ship,  and  delbeved  bill  of  sale, 
plea  traversing  possession  of  plaintiff  as  assignee,  1029 


PLEAS  nr  BAB  in  CASE. 
In  Genebal. 

general  issue,  in  case  or  trover  by  one  defendant,  1080 

the  like  by  several  defendants,  ib. 

plea  of  general  issue  by  solioit4»  of  customs  on  behalf  of  the  king  under  9 

Geo.  4.  c.  26,  ib. 
confessing  causes  of  action  as  to  part  and  general  issue  to  residue,  ib. 
statute  of  limitations,  ib. 
accord  and  satisfection,  1081 
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FLEAS  IK  BAR  in  CASE—(eoniinued.) 
Tor  Si^ndek. 

that  plaintiff  was  gnilty  of  theft,  1031 

that  plaintiff  was  gnilty  of  peijmy,  1033, 1037 

that  plaintiff  was  inaolyent,  1034 

defendant  merely  a  repeater  of  the  slander,  1035 

plea  justifying  truth  of  part  of  libel  set  forth  in  declaration,  charging  plaintiff 

a  proctor,  with  having  been  suspended  three  times,  ib. 
that  defendant  instituted  proceedings  by  way  of  complaint,  1085  a 
that  letter  was  sent  to  commanding  officer  that  plaintiff  might  be  brought  to 

a  court-martial,  1037 
plea  (to  declaration  for  libel  accusixxg  plaintiff  of  pequry,)  that  plaintiff  did 

pe^ure  himself  in  his  answer,  ib. 
for  saying  plaintiff's  ship  was  not  sound,  that  it  was  not,  1040  • 

At  thp  Suit  op  Exzcutohs,  &c. 
pleas  in  trover  that  administration  is  void,  &c.  showing  how,  1040 
AVOWRIES,  &c.  IX  REPLEVIN, 

Jx  GaSTB&lL, 

non  eepUj  1042 

commencement  of  an  avowry,  ib. 
commencement  of  a  cognizance,  1042 

commencement  of  an  avowry  by  one,  and  cognizance  by  another,  1043 
commencement  of  second  avowry  or  cognizance,  ib. 
conclusion  of  an  avowry  or  cognizance,  ib. 
plea  in  bar,  property  in  defendant  or  a  stranger,  1044 
the  like  in  another  form,  ib. 
eepU  in  aUo  loeoy  with  avowry  for  return,  1045 
that  defendant  took  the  cattle  damage  feasant  in  another  doae,  1047 
Fob  Rent, 

common  avowry  or  cognizance  for  rent,  on  11  Geo.  2.  c  19.  s.  22,  1047 

the  like  in  a  more  general  form,  1048 

avowry  where  part  of  the  rent  has  been  satisfied,  ib. 

the  like  in  another  form,  being  a  cognizance,  1049 

the  like  in  another  form,  1050 

cognizance  for  a  quit  rent,  ibf 

cognizance  where  rent  payable  at  so  much  per  acre,  ftc  1051 

avowry  where  goods  distrained  under  8  Ann.  o.  14,  ib. 

under  distress  for  rent  under  common  appurtenant,  1052 

where  goods  fraudulently  removed,  1053 

for  double  rent,  plaintiff  holding  over  after  notice  to  quit  gbren  by  him 
on  11  Geo.  2.  c.  19,  1054 
cognizance  as  bailiff  of  executor  under  32  Hen.  8.  c«  37,  1055 
avowry  where  part  of  the  rent  has  been  satisfied,  ib. 
by  one  tenant  in  common  for  rent  due  to  him,  1056 
cognizance  by  him  as  bailiff  of  other  tenant,  1057 
Fon  Poon  Rate, 

avowry  for,  1057 
Foa  Damaoe-feasant, 

avowry  by  a  freeholder,  under  a  distreas  damage  feasant,  1058 

the  like  by  a  tenant  from  year  to  year,  the  lessee  being  a  freeholder,  ib. 

the  like  as  a  copyholder,  or  as  his  tenant,  1059 

avowry  for  a  distress  damage  feasant  by  a  caaunonet«  ib. 

prescriptive  right  of  common,  1060 

Vol.  n.  F     • 
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PLBAB  nr  BAR  m  TRESPABS. 

general  inue,  1061 

the  like  by  sereral  defendaots,  ib. 

the  like  to  part,  with  a  special  plea  to  the  residue,  ib. 

accord  and  satisfbetion,  1061  a 

by  one  defendant  in  action  against  two,  accord  and  satisfiMtion  by  the  other 

after  aetlon  brought,  ib. 
arbitrament  and  release,  1062  [es,  ib. 

judgment  by  Terdiet,  recorded  by  defendant  against  plaintiif  fer  same  trespass- 
plea  justifying  under  a  commission  of  bankruptcy,  1062 
tender  of  amends  by  officers  of  excise  or  customs,  1068 
tender  of  amends  by  justice  of  peace,  under  24  Geo.  2.  c.  44.  s.  2,  1065 
plea,  disclaimer  of  tiHe  in  locut  in  ^uo,  and  tender  of  amends,  1066 
statute  of  limitations,  1067 
I.  To  Pbbsoss, 
Mft  a$§auU  detMBne,  1067 

moUU&r  mamu  impoauit  to  preserve  the  peace,  1069 
assault,  &c.  in  defense  of  a  fether,  &c.  1070 
assault,  &c.  to  preserre  the  peace,  1071 

the  like,  stating  that  plaintiiF  made  an  assault  upon  a  third  person,  ib. 
correction  of  an  apprentice  for  disobedience,  1072 
moderate  correction  of  a  seaman,  ib. 
to  a  declaration  of  assault  and  battery,  that  defendant  was  convicted  of  same 

before  two  justices  under  9  Geo.  4.  c.  31.  s.  27t  28,  and  therefore  defendant 

released  from  action,  1073 
Defeiue  offKHsesnon, 
mMiter  fiMmtw  impottdt  to  turn  defendant  out  of  plaintiff's  house,  1073  a 
the  like  of  a  public-house,  1074 
the  like  in  resistance  of  plaintiff's  entry,  1075 
defense  of  possession  of  a  close,  ib. 
ImprUonment  without  proeeut 
plea  by  two  defendants,  that  plaintiff  committed  breach  of  peace  in  house  of 

one,  and  that  other,  as  constable,  took  plaintiff  before  a  justice,  1076 
the  like  in  a  more  concise  form,  by  the  private  person  only,  lOM 
plea  justifying  imprisonment  of  plaintiff  and  taking  him  before  magistrate,  he 

having  been  guilty  of  a  felony,  on  7  &  8  Geo.  4.  c.  29.  s.  47,  as  a  derk*  in 

embesslement  of  defendant's  property,  ib. 
plea  justifying  imprisonment  of  plaintiff  on  suspicion  of  felony,  1081 
Impruonment  under  process, 
arrest  by  sheriff's  officer,  &c.  under  hstitat,  against  plaintiff,  1083 
the  like  by  sheriff  or  officer  to  whom  writ  was  directed,  1087 
justification  by  attorney  under  a  ca,  sa,  1088 
the  like  by  a  sheriffs  officer  under  a  ca.  sa»  1089 
plea  justifying  the  imprisonment  of  plaintiff  by  defendant  as  an  officer  of  the 

Palace  Court,  on  a  oa.  sa.  issued  out  of  that  court,  1091 
justification  under  warrant  of  magistrate  for  an  assault,  ib. 
n.  To  Pebsonal  Pbopb&tt, 
justification  of  a  distress  of  cattle  damage  feasant,  1092 
justification  of  removal  of  goods,  encumbering  close,  1094 
justifying  removing  tunnels,  &c.  on  the  ground  that  they  were  withdrawing 

water  firom  a  pubHc  river,  ib. 
justifying  trespasses  under  a  distress  for  rent,  1094 


nXAS  Of  BAB  nr  TKBSPA^^MtUmmtk) 

n.  To  Fbbsomax.  Piofmitt— (jMriiWKA) 
Justifieation  oC  taking  ooaU  undor  jmaenfliTa  ligki  to  port  dft1iet»  1094  • 
jiutifyiiig  killing  dog  £ot  wocrying  Bhoep,  1097 

ploM  to  traapaas  for  mnning  defendant's  gig  againat  plaintiff'a  mare,  that 
defendant  was  driring  the  gig  along  the  highway,  leaving  ani&cient  room* 
and  that  the  mare  was  ao  badly  managed  and  ao  unruly,  that  tlnwahy  H^ 
accident  happened,  lb. 

To  BbAL  PnOPSBTT. 

Kberum  tmgimetUunh  enumerating  the  trespasaea,  1007  a 

the  like  in  a  more  oondae  fbrm,  1099 

aeiain  in  fee  by  a  copyholder,  1100 

juatiAcation  by  tenant  for  years,  giTing  color  to  plaintiff,  1101 

the  like  by  a  tenant  fimn  year  to  year,  1102 

justi^ring  cutting  trees,  because  oyershading  defendant's  garden*  4^  ih* 

defect  of  fenoes,  1103 

leaire  of  license,  1106 

Ibr  fiahing,  that' iMut  in  quo  was  defendant's  freehold,  ib. 

the  like  that  the  fishery  was  defendant's  sereral  fishery,  1107 

the  like  that  the  defendant  has  a  free  fishery  in  the  fishery,  1108 

eommon  of  fishery,  ib* 

hemi  m  qtio  a  navigable  river,  and  a  public  right  to  fish  therein,  lb. 

plea  by  a  freeholder  a  preaoiipttve  right  of  common  of  pasture,  1109 

conunoQ  of  estovera,  &c«  1116 

public  way  for  carriages,  &c.  1116 

plea  justilying  defendant's  entering  plaintiff 's  dose  and  breaking  gatea,  ko.  be- 
cause a  highway  adjoining  was  out  of  repair,  and  continued  impassable^ 
wherefore  defendant,  through  necessity,  entered,  &c.  1118 

private  way  by  prescription  by  a  freeholder,  1118  a 

preseriptive  tight  of  way  that  defendant  haa  closes  at  both  ends  of  way,  1130 

private  way,  by  non-existing  grant,  1122 

the  like  in  another  form,  1128 

the  Hka  of  neceaaity,  1125 

the  like  by  tmant  under  a  lease,  or  from  year  to  year,  1127 

a  private  right  of  way  under  a  local  incloaure  act  and  award,  ib. 

the  like  to  a  well  to  take  water  by  preacription,  1127  6 

entry  to  take  tithe,  1128 

plea  justifying  pulling  down  a  wall  because  it  obstructed  and  darkwned  an  an- 
cient light,  1130 

plea  justifying  entering  plaintiff's  close  and  taking  away  gelding,  that  plaintiff 
had  fercibily  taken  it  away  from  defendant,  1130 

entiy  under  a  latitat,  ib. 

the  Hke  under  t^JL/a*  against  the  plaintifT,  1182 

the  like  under  tkJL/a.  against  another  person,  1184 

the  like  by  a  sheriff  under  aji^fa,  1136 

by  surveyor  under  highway  act,  18  Qeo.  3.  c.  78,  1186 

justifying  entry  to  make  distress  on  goods  fraudulently  removed,  1187 


PLRAB  Of  BAB  nr  EJECTMENT, 
general  issue^  1141 


BIPLICATIONS  nr  ABATEMENT. 

to  plea  of  coverture^  denying  the  feet,  1142 


BSPLICATIONS  nr  ABATEMENT— (am^mtiml.) 

to  plea  of  nonjoinder,  that  the  defendant  alone  contracted,  1142 

to  a  plea  of  misnomer,  defendant  known  as  well  by  one  name  as  other,  ib. 

to  a  plea  of  misnomer,  estoppel  by  patting  in  bail,  1143 

entry  of  c€usettir  biUa  vel  breve,  ib. 


BEPLICATIONS  in  BAR, 
In  Oenebal. 

estoppel,  1144 
special  similUer,  ib. 

commencement  of  replication  to  special  plea,  caSXed  predttdi  non,  1145 
the  like,  suggesting  the  death  of  one  of  the  defendants,  ib. 
conclusion  to  the  country,  ib. 
conclusion,  with  a  verification  in  assumpsit,  ib. 
In  Assumpsit. 

to  plea  of  usury  to  an  action  on  a  bill  of  exchange  that  bill  was  indorsed  to 

plaintiff  without  knowledge  of  usury,  and  for  value,  &c.  1146 
denial  of  the  infkncy,  1146 

to  plea  of  infancy,  that  meat,  &c.  were  necessaries,  and  noL  pros,  to  residue^  ib. 
ratification  after  defendant  came  of  age,  1147 
the  like  in  another  form,  1148 
to  pica  of  alien  enemy  that  plaintifr  resides  here,  ib. 
to  bankruptcy  that  defendant  promised  after  his  bankruptcy,  ib. 
to  plea  imder  bankruptcy,  that  plaintiff  elected  to  come  in  under  eomnussion, 

denial  of  such  election,  ib. 
to  plea  of  insolvency  denying  defendant's  discharge,  1149 
to  plea  of  insolvency  admitting  plea,  1150 
the  like  that  defendant  promised  after  discharge,  ib. 
that  debt  contracted  after  discharge,  ib. 
to  pleas  of  tender,  1151 
denial  of  tender,  ib. 
nil  debet  to  plea  of  set-off,  ib. 

a  writ  issued  out  of  K.  B.,  C.  P.  or  Exchequer,  before  tender,  1152 
a  itTit  with  continuances,  1153 
a  prior  demand  of  the  debt,  1154 
a  subsequent  demand,  1155 

similiter,  admission  of  tender,  and  award  of  venire,  1156 
to  plea  of  accord  and  satisfaction,  denial  of  delivery  of  bond,  &c.  ib. 
to  a  plea  of  delivery  of  a  biU  of  exchange  accepted  by  defendant  in  payment, 

stating  a  presentment  and  dishonor  thereof,  1157 
to  a  plea  of  arbitrament,  denying  the  award,  ib. 
mU  tiel  record,  to  a  pica  of  judgment  recovered  in  same  court,  ib. 
the  like,  to  a  plea  of  judgment  recovered  in  another  court,  1158 
to  a  plea  of  judgment  recovered*denying  that  it  was  for  same  causes  of  action,  ib. 
to  a  plea  of  release,  non  est  factum,  ib. 
to  a  plea  of  release,  that  it  was  obtained  by  fraud,  ib. 
to  a  pica  of  set-off,  nil  debet,  ib. 

to  set-off  on  recognizance,  &c.  nul  tiel  record  and  nil  debet,  ib. 
statute  of  limitations  to  a  plea  of  set-off,  1159 

to  plea  Court  of  Conscience  Act,  defendant  indebted  more  than  40<.  ib. 
to  plea  of  statute  of  limitations,  that  defendant  did  undertake,  &c.  1160 
that  cause  of  action  did  accrue,  &c.  ib. 
a  writ  sued  out  within  six  years,  1161 
that  plaintiff  was  abroad,  and  action  commenced  in  six  years  after  return,  1161 


^ 


AHALTTIOAL  TABLB.  xlv 

SEPLICATIONS  nv  BASr-(am^mi«<^) 
l2(  Amumpsit — {oofUmued.) 
the  like,  in  another  form,  1162 

that  defendant  was  abroad,  and  action  commenced  in  six  years  after  retnm,  ib. 
r^lication,  in  action  by  executors  (to  a  plea  of  statute  of  limitations)  that  tes- 
tator commenced  an  action  within  six  years,  which  abated  by  death,  and 
that  within  a  year  after,  the  present  action  was  commenced  by  plaintiff  aa 
executor,  ib. 
other  replications  to  statute  of  limitations,  1162  a 
to  pleas  by  and  against  executors,  1163 
that  defendant  is  executor,  ib. 

to  plene  administravit,  that  defendant  had  assets,  ib.  [ed,  ib. 

replication  and  award  of  inquiry  where  only  plea  o£  plene  administravit  is  plead- 
to  plea  of  plene  administravit  by  executor  of  executor,  1164 
the  like  to  a  plea  of  bonds  or  judgments  outstanding,  1165 
that  defendant  had  assets  at  time  he  had  notice  of  writ,  ib. 
that  after  exhibiting  bill,  and  before  plea,  assets  came  to  defendant's  hands,  ib. 
that  judgments  recorered  against  executor,  were  obtained  by  fraud,  1 166 
judgment  fraudulently  confessed  for  more  than  w|bs  due,  1167 
to  bond  outstanding,  that  it  is  fraudulently  kept  on  foot,  ib. 
replication  to  plea  of  retainer  on  an  indenture  that  the  same  was  void  for  fraud, 
to  plene  admitiietravitt  prayer  of  judgment  of  assets  quando  acciderint,  ib. 
the  like  with  award  of  inquiry  where  general  issue  was  not  pleaded,  1169 
replication  to  a  plea  of  plene  administravit  prater  praying  judgment  as  to  the 
10^  and  ayerring  assets  extra-sufficient  to  pay  the  delit,  ib. 
In  Debt. 
common  conclusion  with  a  vcnflcation,  1170 
for  escapes  that  defendant  of  his  own  wrong  permitted  escape,  ib. 
that  prisoner  again  escaped,  for  which  plaintiff  sues,  1171 
replication  to  plea  of  voluntary  escape  and  recaption  in  an  action  against  mar- 
shal that  bill  was  filed  before  prisoner's  recaption,  ib. 
in  action  against  the  warden  to  plea  of  voluntary  return,  that  the  bill  was  filed 

before  the  return,  ib. 
to  plea  that  deed  was  obtained  by  fraud,  that  it  was  duly  obtained,  1171 
to  plea  of  duress,  that  defendant  freely  executed  the  deed,  1172 
to  plea  of  infimcy,  that  defendant  was  of  age,  ib. 
to  plea  of  usury,  &c.  that  the  bond  was  legal,  ib. 
to  a  plea  of  tender,  ib. 
to  a  plea  of  set-off,  denying  set-off,  1173 
the  like  in  another  form,  ib. 
to  parol  demurrer^  confession  of  plea,  1174 
to  plea  of  rien  per  descent,  that  defendant  had  assets,  ib. 
to  the  like  that  defendant  had  assets  before  commencement  of  suit,  ib. 
to  plea  of  solvit  ad  diem,  or  post  diem,  denying  the  payments,  1175 
to  plea  that  no  award  was  made,  stating  the  award  and  breaches,  1176 
to  plea  of  ease  and  favor  to  bail  bond,  denying  plea,  1177 
to  plea  of  comperuit  ad  diem,  denying  record  of  appearance,  ib. 
to  non  damnijicatus  on  bastardy  bond  stating  damage,  ib. 
to  non  damnificatvs  to  indemnity  bond,  stating  damage,  1178 
to  plea  of  performance  of  bond,  that  E.  F.  has  not  accounted,  1179 
the  like  stating  several  breaches,  1180 

on  charter-parties,  denying  defendant's  offer  to  deliver  cargo,  ib. 
that  ship  sailed  before  expiration  of  time,  ib. 


KEPLICATIONS  ik  BABr^eontinued.) 
On  Lbasbb. 

denial  of  the  eviction^  1180 

to  plea  that  pUdxLtiff  aooepted  rant  of  an  Miiigneei  denial  of  plea*  1181 

to  a  plea  of  mU  iiel  record  in  the  same  count,  atating  the  reoosdf  ih* 

the  like  in  a  different  count,  1182 

to  a  plea  of  no  eo.  «a.  against  principal,  setting  out  eo.  mu  ib. 

to  plea  of  death  of  principal  before  retom  of  eo.  m.  stating  ou  so.  &c.  1183 

to  pleas  to  debt  on  judgments,  1184  [fraud,  £b« 

to  pleas  on  statutes  of  compromise  by  rule  of  court,  that  it  was  obtained  by 

to  plea  of  former  conyiction,  that  it  was  obtained  by  fraud,  ib. 
In  Covenant. 

to  plea  of  license,  denying  the  lieense,  118^ 

other  replicatioiis,  lb. 

conclusion  with  a  verification,  ib. 
In  Case.  [1186 

replication  and  award,  of  cwitiv,  ftc.  where  part  of  causes  of  action  confessed^' 

to  pleas  justifying  slanderous  words,  de  it\furia,  ib. 

to  plea  in  trover  of  bona  notabUia  in  several  diocesses,  denying  it,  1187 


VLBAB  IN  BAR,  &c.  in  REPLEVIN. 
In  Genbbal. 

1.  aimiUter  to  non  eepit,  1188 

2.  commencement  of  a  plea  in  bar  to  an  avowry,  lb. 

3.  the  like  to  a  cognizance,  ib. 

4.  the  like  to  an  avowry  and  cognisance,  ib. 

5.  commencement  of  a  second  plea  in  bar  by  leave,  ftc.  ib. 

6.  conclusion  to  the  country,  1189 

7.  conclusion  with  a  verification,  ib. 

8.  the  like  to  an  avowry  or  cognisance,  ib* 
Foe  Rent. 

traverse  of  the  demise,  1189 

no  rent  in  arrear,  1190 

that  defendant  was  not  bailiff,  ib. 

that  the  landlord  by  the  demise  parted  with  all  his  interest  in  the 
leaving  no  reversion  enabling  him  to  distrain,  ib. 

payment  of  rent  to  ground  landlord,  ib. 

no  rent  in  arrear  as  to  part  and  tender  as  to  residue,  1191 

eviction,  1192 
Baxaob  Feasant. 

to  avowry  damage  feoiont  by  freeholder,  denial  of  his  title,  1192 

to  avowry  damage  feoiarU  by  tenant,  traverse  of  the  demise,  1196 

that  defendant  demised  loeua  in  quo  to  plaintiff,  ib. 

to  an  avowry  for  distress  damage  feasant^  defect  of  fences,  1196 

the  like,  stating  defendant's  obligation  to  keep  a  gate  shut,  1197 

the  like,  1ocu»  in  quo  adjoining  a  common,  1198 

that  plaintiff  had  right  of  common  in  locue  in  giio,  1199 

tender  of  amends  before  impounding,  ib. 
DECLARATIONS  in  TRESPASS. 
In  General. 

1.  preckuU  non,  1201 

2.  conclusion  with  a  verification,  ib. 

to  plea  of  tender,  that  the  amends  ware  not  iuffloiaBit,  ib. 


jMiMUNtfi  rMmok  iMk 


BiniCATIONS  nr 
lai 

to  plea  of  TCfdiet  reeorered  agaiutt  pbdntiir,  denying  the  yerdiel  wes  for  the 
nme  censes  of  eetlonf  1201 

To  PSBSONS. 

dt  it^fmnt^  or  de  won  tori  eUmeanef  1201 

de  n^fmria^  to  ton  oBmuH  demetne,  1202  [house,  ib. 

to  pies  of  Mm  oMoauU  dlMMtiM,  that  assault  was  made  to  turn  defiendant  out  of  a 

to  plea  of  defense  of  posaeesion  of  close,  right  of  way  orer  dose,  1208 

to  justification  under  Uuitat  and  warrant,  protesting  issuing  of  writ  and  warrant, 
and  do  in^una  as  to  residue,  1204 

to  Justiflcation  under  loHtatf  a  battery,  &c.  because  plaintiff  attempted  to  esci^» 
that  defendant  beat  plaintiif  more  than  was  necessary,  1205 
To  PxBsoNAL  Pbopb&tt.  [i^jwrio,  1205 

to  a  justification  of  distress  dama^fiaoanif  demise  by  E.  F.  to  pUdntiif  and  do 

to  the  like,  defect  of  fmces,  1206 

to  the  Hke,  that  defendant  conrerted  distress,  1207 

the  like,  under  ajl.fa,  that  writ  of  error  allowed,  lb. 
To  SsAL  PnoptnTT. 

to  Kbemm  tonemonium  denial  of  plea,  1208 

to  iibemm  tenementum,  demise  by  defendant  to  plaintiff,  1209 

to  a  plea  of  license,  denial  of  license,  ib. 

to  a  plea  of  license,  a  countennand,  1210 

to  a  plea  of  defect  of  fences,  that  defendant  turned  the  cattle  in,  ib. 

to  the  like,  that  defendant's  cattle  were  unruly,  &c.  ib. 

obsenratioos  on  trarerses  of  rights  of  common,  and  ways  in  general,  1212 


KSW  ASSIGNMENTS. 
Ih  Assuxpsr. 

that  action  was  brought  for  breach  of  different  contracts,  1213 
In  Tbbspass  to  Psbsons. 

to  plea  of  ton  attmtU  dometnOf  a  different  assault,  1218 

to  justification  under  process,  imprisonment  before  issuing  process,  1214 
InTesspass  to  Psbsonal  Pbopbbtt. 

to  justification  under  a  right  of  way,  extra  vmwi,  1215 

that  the  com,  &c.  was  different  com,  ib. 
Ix  TnssPASs  TO  RsAX  Pbopsbtt. 

to  Ubomm  tonomonium,  new  assignment  setting  out  abuttals,  1216 

the  like  of  abuttals  towards  a  place,  1217 

to  plea  of  right  of  way,  trayerae  of  way  and  extra  OMm,  &c.  1218 

the  like  merely  new  assigning,  ib. 


BSJ0INDEB8. 

Iv  Obxual. 

1.  oumUiior  to  replication  concluding  to  the  country,  1219 

2.  commencement  of  rejoinder  to  a  special  r^iUcation,  ib. 
8.  conclusion  to  the  country,  ib. 

4.  conclusion  with  a  yerification,  ib. 
Ik  Assumpsit. 
(to  replication,  ante,  1146)  that  at  tune  plaintifis  discounted  bill,  they  knew  of 

the  usury  mentioned  iu  the^plea,  1220 
to  lepUcationjof  plea  of  insobrency,  that  debt  oontraoted  before  diMihargei  ib* 
dmdal  that  the  goods  were  naeesisries,  ib. 


BNOlNJyiSB&— (continued.) 

In  Assumpsit — (eontinved.) 
denial  of  the  defendant's  confirming  the  promises,  1221 
to  replication  of  latitat  before  tender,  that  plaintiff  had  no  cause  of  action  at 

time  of  issuing  writ,  ib.  [that  time,  ib. 

to  the  like,  stating  the  time  when  the  writ  was  really  issued,  and  tender  before 
the  like  of  process  out  of  the  Exchequer,  1222 

to  replication  to  plea  of  tender  of  a  prior  demand,  no  such  demand,  1223 
to  replication  of  a  subsequent  demand,  no  such  demand,  ib.  [payment,  ib. 

to  a  replication  of  payment  to  a  plea  of  set-off,  to  a  judgment  recoyered  denying 
that  the  release  was  obtained  fairly,  ib. 

that  the  action  did  not  accrue  within  six  years  of  issuing  the  writ,  ib. 
to  replication  of  a  latitat  showing  the  time  when  it  was  issued,  and  non  assump^ 

tit  infra  sex  annos  of  that  time,  1224 
denying  record  of  writ,  ib. 
traverse  of  the  intent  of  issuing  the  writ,  ib. 
to  replication  that  defendant  was  beyond  sea,  &c.  that  plaintiff  did  not  exhibit 

his  bill  within  six  years  of  defendant's  first  return,  1224 
to  replication  to  plea  of  Statute  of  Limitations,  in  an  action  by  executors  of 

the  action  being  brought  in  a  recent  time  after  testator's  death,  that  defendant 

did  not  appear,  nor  did  defendant  declare  in  former  suit,  1225 
to  replication  that  assets  had  come  to  hand  since  the  exliibiting  the  bill,  denying 

the  fact,  ib.  [fraud,  denying  the  fraud,  ib. 

to  replication  that  the  judgments  against  the  defendants  were  obtained  by 
In  Debt. 
to  replication  stating  an  award,  denying  the  award,  1226 
to  replication  on  bastardy  bond  showing  damage,  denial  of  replication,  ib. 
to  replication  on  bond  to  account,  that  £.  F.  did  account,  ib. 


EEPLICATIONS  in  REPLEVIN, 
in  general,  1228 

similiter  to  plea  in  bar  concluding  to  the  country,  ib. 
commencement  of  a  replication  in  replevin,  1228 
conclusion  to  the  country,  ib. 
conclusion  with  a  verification,  ib. 
to  plea  in  bar  of  a  tender  of  rent,  denial  of  tender,  ib. 
to  plea  in  bar  of  a  tender  a  subsequent  demand,  &c.  1229 
to  a  plea  in  bar  of  a  demise  stating  a  notice  to  quit,  ib. 
to  plea  of  defect  of  fences,  denial  of  obligation  to  repair,  1230 
the  like,  denial  of  defect  of  fences,  ib. 


REJOINDER  IN  TRESPASS. 

1.  similiter  to  replication  concluding  to  the  country,  1232 

2.  rejoinder  to  a  replication  concluding  with  a  verification,  ib. 

3.  conclusion  to  the  country,  ib. 

4.  conclusion  with  a  verification,  ib. 

to  replication  of  excess  denying  the  excess,  ib. 
to  replication  of  a  demise  to  the  plaintiff,  a  notice  to  quit,  lb. 
rejoinder  in  trespass,  that  the  notice  to  quit  was  waived,  ib. 
re-asserting  right  of  way,  &c.  as  stated  in  the  plea,  ib. 

to  replication,  that  defendant's  cattle  were  unruly,  that  they  escaped  through 
defect  of  fence  mentioned  in  plea,  and  not  that  in  replication,  1233 


SraUBBIOINDERS. 

eommoa  fonn  of  a  snr-joiadert  12Z5 

cottehuion  to  tlie  country,  ib. 

concIiLrion  with  a  rerificatum  in  traapaai*  ib. 

njoinder  in  replvTin,  ib.  [aet,  1284 

in  aMfunpsity  that  debt  contracted  before  defondanf  b  diaoharge  «ndar  insolrent 

in  treapaM*  that  the  notice  to  quit  was  waiTed»  1286 


BSBUTIKUS  Ain>  SUR-BEBinTERS. 

rebutter  denying  the  waiver  of  the  notice  to  quit,  1286 
8ur-rebutter  similiter,  ib. 


PLSAS»  kc.  TO  NEW  ASSIGNMENTS. 

general  iasue  to  new  aaaignment,  1237 

commencement  of  special  plea  to  new  asaignmenty  ib. 

conclusion  with  a  verification,  ib. 

confoBsion  of  trespaaaes  newly  assigned,  and  relinquishment  of  the  genaril  iB« 

sue  to  declaration,  so  far  as  it  relates  to  such  trespasaes,  ib. 
nmiUter  to  general  issue  to  new  assignment,  1237 
commencement  of  a  replication  to  a  special  plea  to  new  nanignrnftnt,  ib» 
ooncluaion  with  a  verification,  ib. 


PLBASi  Ac.  PUIS  BAHREIN  CONTINTJANCB. 

plea  in  bank,  and  before  return  of  the  venire  puis  darrein  oonHnuancBf  of  rdaasa 

not  at  the  assizes,  1238 
the  like  at  the  assiaes,  ib. 

plea  in  bank,  by  executor  of  judgment  recovered  against  him,  1289 
plea  at  meipriue  of  judgment  recovered  in  assumpsit,  ftc.  1240 
affidavit  of  the  truth  of  such  plea,  1241 
plea  at  sittings  after  term,  at  Guildhall,  of  release,  ib. 
plea  at  sittings  before  termt  acQoumed  firom  sittings  after,  1242 
plea  in  C.  P.  at  Guildhall,  of  defendant's  bankruptcy,  1248 
plaintiff's  discharge  under  insolvent  act  after  issue  joined,  1244 
plea  of  releaae  pma  darrein  eontinuance  pleaded  at  the  assizes,  1244  a 
affidavit  of  truth  of  plea,  jnUt  darrein  continuanee,  1245 
replication  in  bank  to  plea  of  release,  that  it  was  obtained  by  fraud,  ib. 


DBmiBBEBS. 

To  DaCTiAUATIOK. 

general  demurrer,  1246 

special  demurrer,  ib. 

special  demurrer  for  that  declaration  is  not  entitled  of  any  court  or  teRii»  and 

contains  repugnant  promises,  &c.  ib. 
to  declaration  entitled  generally  of  term  when  cause  of  action  accrued  after 

first  day,  1247 
to  bill  against  attorney  for  not  being  entitled  as  of  the  preceding  t«rm«  whara- 

as  cause  of  appears  to  have  arisen  since,  ib. 
for  being  too  general ;  and  also  for  divers  blanks,  ^c.  ib. 
for  not  stating  time,  &c.  1248 
for  omitting  venue,  ib. 
to  last  count  of  declaration  for  not  laying  a  venm  where  the  ofiensas  ara  aap* 

poaad  to  hmw  bean  oomniitted»  ib. 

v«i..  n.  o 


I  jflttumeii* 


DSMtJHRERS— (oMi^mMl.) 

To  Declabations — (oontinuedJ) 
to  declaration  for  joiiiing  counts  in  trorer  and  in  aaaiim|Mit»  1248 
to  declaration  for  not  showing  giant  of  administration,  1240 
for  laying  the  promise  to  pay  whenever  plaintiff  shcrald  be  gaqnasted,  frc.  1260 
fi»  laying  piramises  on  aa  impossible  day,  ib. 
for  declaring  against  cnontois  in  the  d§bet  and  dtHnstt  ib. 
to  debt  on  judgment  for  not  laying  venue  where  judgment  was  obtained,  ib« 
^  demurrer  for  not  making  profert  of  deed*  1251 

fur  not  describing  locus  in  quo  in  declaration,  ib. 

not  specifying  the  number  or  kind  of  cattle  distrained,  kc  lb. 

not  stating  trespasses  committed  vi  et  amUtf  &c.  ib. 

declaring  against  assignees  as  such,  1252 

declaring  with  quod  cum  in  trespass,  ib. 

stating  an  assault  to  have  been  committed  on  dirers  days  and  tines,  ib. 
To  Pleas  nr  Abatbxbiit. 
general  demurrer,  1254 
special  demurrer,  ib. 

to  plea  of  misnomer,  *'  and  the  said,  &c."  ib. 
for  pleading  a  yarianee  ftom  original  writ,  without  craving  oyer,  ib. 
to  plea  in  abatement  Ibr  not  giving  better  writ,  ib. 
to  plea  for  beginning,  «  and  the  said  A.  W."  when  there  is  no  such  pcnon 

named  in  the  declaration,  1255 
To  Pleas  in  Bab. 
general  demurrer  to  plea  in  assumpsit.  1256 
special  demurrer  to  plea  in  assumpsit,  ib. 

in  debt,  ib. 
in  oovenantt  ib. 
in  case^  1257 
to  an  avowry  or  cognizance,  ib* 
to  plea  in  trespass,  ib. 
for  not  oftucluding  to  the  country,  ib. 

to  pleas  to  special  action  for  xum-pecfoimanee  of  agreemonty  ib. 
to  plea  of  nil  debetp  pleaded  to  an  action  of  waumpsit,  ib. 
that  plea  amounts  to  general  issue,  ib. 
for  pleading  non  oinw^pftt  u^fra  sex  annoe,  instead  of  ^etio  fion  motrrnt  infim 

eex  atimt,  1258 
the  like  in  another  form,  ib. 

for  pleading  double  in  county  court  to  an  action  in  assumpsit,  1259 
that  plea  amounts  to  general  issue,  &c.  ib. 

demurrer,  to  plea,  (of  non  aeeumpsit,  pleaded  to  action  of,)  to  debt,  ib. 
for  pleading  nil  debei  to  debt  on  bond,  1260 
for  not  answering  whole  of  declaration,  lb. 
for  not  pleading  nul  tiel  record  to  debt  on  judgment,  ib. 
for  not  setting  forth  articles  of  agreement  in  plea»  ib. 
to  plea  to  action  of  covenant  for  duplicity,  1261 
for  tendering  an  immaterial  issue,  ib. 
that  defendant,  whose  estate  is  a  particular  one,  has  not  shown  who  were  the 

persons  seised  in  fee,  ib. 
in  avowry,  varying  as  to  place,  from  the  declaration,  Ib. 
for  avowing  on  possessory  title  only,  ib.  n  262 

dem.urrer  to  a  ]^ea  for  allegiag  that  the  trespasses  in  two  counts  srt  the  same, 


OBKUBBSRS— (tfOfi^Mnmi.) 

To  RlPIJOATIOKB. 

gwnanl  denmnw  to  wplieatMin>  1262 
•pedal  demiurer»  ib. 

demiuTer  to  plea  in  bar  to  reoognisaaoe^  ib. 
to  zvpUoation  in  replerin,  12M 
for  attempting  to  put  in  lasne  matter  of  law,  ib. 
to  replication  for  duplicity,  ib. 
To  BsjonrDBBS. 
for  duplicity  and  multifiaioiuneaa,  1265 
for  tending  an  issue  on  &ct,  not  trayen^d,  1266 


JOINDERS  nr  DEBfURRER. 

joinder  in  demurrer  to  a  declaration  or  replication  in  assumpsit,  1267 

the  like  in  other  actions,  ib. 

joinder  in  demurrer  to  a  plea  in  abatement,  ib. 

in  bar  in  assumpsit,  ib. 
in  bar  in  replerin,  1268 


SUQGESnONS,  &c  in  DEBT. 

Suggestions,  &c.  on  Statute  8  &  9  W.  3.  c.  11.  s.  8. 
suggestion  on  judgment  in  K.  B.  by  default  in  debt  on  bond,  stating  condition 

and  breaches  in  declaration  under  stat.  8  &  9  W.  3.  c.  11.  s.  8,  with  prayer 

of  writ  of  inquiry  and  award  thereof^  1269 
the  like  in  another  form,  1270 
the  like  in  another  form,  ib. 
the  like  iu  C.  P.  1271 
writ  of  inquiry  in  same  case,  1273 
the  like  in  another  way,  1274 
the  like  in  the  common  pleas,  ib. 

inquisition  and  return,  8  &  9  W.  3,  c.  11.  s.  8, 1275  [1276 

final  judgments  in  K.  B.  on  8  ft  9  W.  3.  c.  11.  s.  8,  after  return  of  inquisition, 
the  like  in  another  form,  1277 
judgment  and  suggestion  on  8  &  9  W.  8.  where  breach  of  condition  not  stated 

in  declaration,  1278 
the  like  on  mortgage  bond,  1279 
writ  of  inquiry  in  K.  B.  on  8  &  9  W.  3,  1280 
the  like  in  C.  P.  ib. 

judgment  on  demurrer  to  replication  in  debt,  1281 
the  like  in  another  form,  1282 
another  form  where  breaches  were  assigned  in  the  declaration  or  replication, 

and  final  judgment  is  stayed  till  damages  assessed,  ib. 
judgment  on  issue  of  nul  tiel  record  and  suggestion  of  breaches  not  assigned  in 

declaration  or  replication,  1283 
prayer  of  inquiry  and  award  thereof,  1284 
continuance,  ib. 
issue  and  suggestion  of  breaches  after  ntm  eat  factum  on  8  &  9  W.  8.  with 

award  of  venire  tarn  ad  triandumf  quam  ad  inquirundumt  1285 
the  like  in  another  form,  1286 
suggestion  of  breach  of  condition  which  has  been  before  set  out  in  declaration 

or  plea,  with  award  of  venire  tarn  ad  triandum,  Sfc,  1287 
another  form  where  breach  of  condition  is  stated  in  declaration  or  replication,ib 
judgment  after  yerdict  and  assessment  of  damages  on  stat.  8  &  9  W.3.c.ll.8,ib. 
suggestion  of  three  farther  breaches  to  be  entered  on  roll,  in  order  to  found 

eeSrefiuioM  for  such  Author  braaohea,  1288 


Ui  ANALTTIOAL  TAM.B* 

SUGGESTIONS,  &c.  in  DEBT— (eon^fnwrf.) 

Suggestions,  Sec.  ox  Statute,  &t'. — {continued.) 
scire  facias  lor  throe  further  breaches  of  condition  of  bond  on  irhich  judgment 

had  been  obtained,  1290 
declarations  where  defendants  appeared  to  second  seirefaeiai,  1292 
writ  of  inquiry  thereon,  defendant  having  suffered  judgment  in  scire  /aeia»^ 

1293 
inquisition  thereon,  1294 
final  judgment  thereon,  1295 


PLEADINGS  IN  ACCOUNT. 

Decla&ations  in  Account. 

by  one  tenant  in  common  against  his  co-tenant,  1297 
Plbas  in  Account. 

that  defendant  was  not  bailiff,  1298 

that  defendant  did  not  receive  more  than  his  share.  1299 

that  defendant  did  not  take  the  rents  and  profits,  ib. 

that  defendant  has  fully  accounted,  1300 


PKOCEEDINGS  in  DOWER. 

praeipe  for  writ  in  dower,  1311 

writ  of  dower,  ib. 

writ  of  dower  where  widow  married  again,  1312 

sheriff's  warrant  thereon,  ib. 

summons  thereon,  1313 

sheriff's  return  to  writ  of  dower,  ib. 

writ  oi  grand  eape,  1314 

sheriff's  return,  1315 

plaint  or  count  in  dower,  ib. 

the  like  by  widow  and  her  second  hnsband^  ib, 

the  like  by  infant,  1316 

I>lea  by  infant  tout  tsmpa  prists  ib. 

plea  ne  ungues  seisie  que  dower,  ib. 

plea  of  ne  ungues  aceouple,  1317 

replication  of  marriage  in  England,  ib. 

replication  of  marriage  in  Scotland,  1318 

plea  of  elopement,  ib. 

replication  that  she  did  not  elope,  1319  [nure,  ib. 

pleas  to  part  sole  tenancy,  to  other  part  ne  ungues  seisie,  and^to  the  rest  mm  t&~ 

form  of  issue,  1320 

posteot  finding  that  husband  died  seised,  the  value  of  the  estate,  &c.  1321 

judgment  after  verdict  for  seisin  and  damages,  1322 

the  like  where  no  damages  found,  1323 

writ  oi  habere  facias  seisinam,  where  no  damages  recovered,  ib. 

entry  of  judgment  by  default,  that  husband  died  seised,  and  award  of  seisin* 

&c.  1324 
writ  of  seisin  and  inquiry  of  damages,  1325 


PROCEEDINGS  in  INTRUSION. 

writ  of  intrusion  by  heir  of  remainder-man  upon  an  intrusion  after  death  of 

tenant  for  life,  1330 
declaration  thereon,  ib. 
pleas  denying  seisin,  descent,  &c.  1332 
replications,  1336 


AsrAnniCAi*  TABLB.  liu 

FBOCEEDINOS  oir  WRITS  or  ENTRY. 

writ  of  entry  in  the  post,  1339 

dedaritton  thereon,  ib. 

writ  of  entry-  in  the  post,  on  the  entry  of  a  third  person,  1340 

proceedings  in  manor  court,  on  plaint  in  nature  of  writ  of  entry  in  the  post,  ib. 

plaint  in  nature  of  writ  of  entry  in  the  per  and  ^ict,  1342 

Tfisndate  or  summons  thereon,  1343 

dffectioKis  as  to  the  proceedings,  ib. 

other  proceedings  in  manor  court,  on  plaint  in  nature  of  writ  of  entry,  1844 

return  to  writ  of  summons,  ib. 

entry  of  return  of  summons,  admission  of  pfoefmn  amU  tot  demandment,  and 

appearance  of  tenant,  1345 
mode  of  proceeding  stated,  ib. 
count  in  same  proceedings,  1346 
form  of  plaint  as  recorded,  1847 
steward's  first  summons,  1348 
admission  oipweMn  amie  for  demandant,  entry  of  return  of  tummons,  of  de&ult 

of  tenant,  and  award  d  grand  cape,  1349 
second  summons,  1350 
sherilTa  return,  1351 
directions  as  to  proceedings,  ib. 
entry  of  appearance  of  tenant,  return  of  grand  oops,  release  of  defimlt,  count  and 

tenant's  imparlance,  1352,  8 
another  imparlance,  1353 
tenant's  plea,  ib. 


PROCEEDINGS  RELATIVE  to  WRITS  op  RIGHT. 

pneeipe  for  writ,  at  the  suit  of  husband  and  wife,  1855 

writ  of  right  quia  domintu  remint  euriamf  ib. 

warrant  of  the  bailiff,  1356 

the  form  of  bailiiTs  summons,  ib. 

sheriff's  return  indorsed  on  the  writ,  1357 

return  indorsed  on  writ  of  right,  ib. 

form  of  entry  of  common  essoign,  ib. 

rule  given  by  clerk  of  the  essoigns  on  that  occasion,  ib. 

entry  of  adjournment  of  tenant's  essoign,  1358 

other  form  of  entry  of  adjournment  of  essoign,  ib. 

writ  of  grttnd  cape,  ib. 

sheriff's  return  indorsed  on  this  writ,  ib. 

count  by  husband  and  wife  on  seisin  in  right  of  wife,  1359 

count  in  writ  of  right  on  demandant's  own  seisin,  ib. 

count  on  seisin  of  demandant's  father,  1360 

another  form  of  count  on  seisin  of  demandant's  ancestor,  ib. 

count  on  seisin  of  plaintiff's  father  and  mother,  in  right  of  mother,  1361 

count  by  heir  of  devisee,  ib. 

form  of  demanding  view  after  count,  1362 

the  like  in  another  form,  1363 

demand  of  view  in  another  form,  ib. 

writ  of  view,  ib. 

the  ]ike  writ  of  view  in  another  form,  1364 

return  that  defendant  has  had  a  view,  ib. 

return  that  demandant  did  not  appear  to  show  the  land,  1365 

entry  of  prayer  in  aid,  ib. 

plea  of  deducting  title  of  remainder-man,  and  praying  his  aid,  lb. 


FROGEBBINaS  KBLATIVE  to  WBITS  of  BIGHT— (mmUmmmI.) 

plea  praying  in  aid  the  Temainder-man*  1866 

demnrrer  for  pleading  aid  prayer  after  general  unparianee^  lt66 

joinder  in  demnzrer,  1869 

Bnnimons  adjugwndwn  a/uxiHmnt  1870 

the  return  to  the  above  writ,  ib, 

entry  of  essoign  de  ultra  mare,  lb. 

copy  of  affidavit  annexed  to,  and  filed  irith»  above  ewoign,  1871 

appearance  of  prayee,  ib. 

appearance  of  tenant,  and  alao  of  pzayee^  and  jomder  in  aid  el  prsyee  and 

prayer  of  imparlanoe,  ib. 
general  mise,  or  plea  and  tender  of  demy  mazk,  1872 
tender  of  demy  mark,  1373 
miae  or  plea  by  tenant  and  prayee  in  aid,  and  teadw  of  demy  nark,  where 

demandant  counted  upon  ancestor's  seisin,  ib. 
plea  denying  ancestor's  seisin,  1274 
denial  of  descent  to  the  demandant,  ib. 

rule  of  court  for  striking  out  special  plea  and  pleading  mise  on  temia,  1375 
pracipe  for  writ  of  summons,  1376 

writ  of  summons  to  knights  to  elect  grand  assize  into  bank,  or  at  the  assizes,  ib. 
writ  to  sheriffii  to  summons  four  knights  to  elect  grand  assize  or  jury,  1377 
aUai  writ  of  summon  of  four  knights,  ib. 
return  of  alias  writ  of  summons  of  four  knights,  1378 
writ  of  venire  facias,  ib. 
writ  of  habeas  corpora  reeogrUtorum,  1379 
record  of  niei  prius,  ib. 
award  of  summons  of  four  knights,  ib. 
continuance  by  vice  comes  non  misit  breve,  1380 
alias  summons  awarded,  ib. 

farther  continuance  by  vice  comes  non  misit  hreve,  ib. 
pluries  summons  awarded,  ib. 
return  to  writ  of  summons,  no  knights  in  county,  four  others  summoned,  1880, 

1382 
appearance  of  other  four  persons,  1381 
sherifif  commanded  to  have  grand  assize  in  bank,  ib. 
respite  for  default  of  recognitors,  ib. 
form  of  oath  on  grand  assize,  ib. 
entry  of  proceedings  on  plea  roll,  ib. 
■ummons  of  knights  awarded,  1382 
nisi  prius  awarded,  ib. 
return  by  sheriff  that  no  knights  in  county,  and  that  he  had  summoned  Ibor 

other  persons,  1380,  1383 
appearance  of  four  persons  so  summoned,  ib. 
award  of  <Uias  summons  of  four  knights,  ib. 
continuance  by  vice  comes  non  misit  breve,  ib. 
award  of  second  alias  summons  of  four  knights,  ib. 
award  of  another  alias  summons  of  four  knights,  ib. 
award  of  another  aHas  summons  of  four  knights,  or  fitrar  lawftil  men,  ib. 
sheriff's  return,  no  knight  in  county,  and  four  others  summoned,  ib. 
swearing  of  four  knights,  1384 
election  of  recognitors,  ib. 
judgment  when  prayee  in  aid  makes  default  upon  return  of  the  aUas  summons, 

ib. 
judgment  after  mise  joined,  ib. 


PBOCKKDHraS  BEIATIVE  to  WBTTS  ot  BiaHT— (MnlmtiM^) 
judgmant  for  dsmandaat,  1384 
judgment  fiir  tenant,  1885 

xecocd  of  final  judgment,  and  count  upon  wzit  of  right  on  aeiain  of  <iffli^H[- 
anffl  £ither,  ib. 

for  demandant,  1886 


FBOGEBDIKOS  nr  PABTITION. 

original  writ  in  partition,  on  8  ft  9  W.  3.  c.  13,  1890 
aAdorit  of  aerrice  of  writ  of  partition,  1391 
wzit  of  pone  upon  default  of  appearance,  ib. 
declaration  in  partition  by  tenanta  in  common,  ib. 
plea  of  oonfeaaion  by  infanta  (by  their  guardian,)  1392 
fizst  judgment  in  partition,  1393 
"wxit  depariiiianefttei&ndaf  1894 
return  by  aheriff  of  partition  made,  1895 

pleadinga  in  partition  by  co-heireaa  in  gayel*kind«  with  record  of  final  judgment 
1397 


VOUJM-^-.II. 


NOTICES  OF  ACTfliQN. 


To  C.  D.  Esquire,  one  of  hk  Majesty's  Justices  of  tbe  ^eaciQ^(a)  in 
and  for  the  county  of  — ^— .  '  •'.-'■-•'  % 

I,  A.  B.  of         ■  in  the  county  of Esquire  (c),  do  hereby,  acccid-.'^®*'®*  ®^ 

iDg  to  the  form  of  the  Statute  in  such  case  made  and  provided  (d)^  ^^thil^trZ 
you  notice.  That  I  shall,  by  my  attorney,  Mr,  E.  F.  of  — *—  in  tne  coun-  toajostioo 

ty  of at  or  soon  after  the  expiration  of  one  calendar  month  from  the  ?^'  ^**"® 

time  of  your  being  served  with  this  notice,  cause  a  Writ  of  Latitat  («)  (1),  ment,  (b) 

fir,  "  a  Precept,  called  a  Bill  of  Middlesex,"  or,  if  the  action  is  to  be  in  (8). 

tke  Common  Pleas,  "  Capias  ad  Respondendum,"  or,  if  in  the  Exchequery 

"  Quo  minus,"  or,  if  the  party  to  be  proceeded  against  be  an  Attorney,  a 

Mmber  of  Parliament,  or  Peer,  fyc,  desert  the  process  accordingly  (/) 

to  be  sued  out  of  his  Majesty's  Court  of  King's  *Bench,   (or,  *<  Common      [*2] 

Pleas,"    or,  "  Exchequer,")  at  Westminster,  against  you  (g)  at  my  suit, 

and  proceed  thereupon  according  to  law.     (Then  follows  the  svbject-matter 

•/  the  notice,  and  which  may  be  as  follows  (h)  :  For  that  you,  the  said  C. 

(c)  It  is  nsoal,  at  the  head  of  the  JfoUee,        (c)    A    notice,    deBcribing    the  intended 

to  atate  the  character  in   which  the  party,  plaintiff  as  of  "  Rotherhithe,  in  the  county 

ibovt  to  be  sued,   acted ;  and  soide  forms  of  Sutrey,  merchant,"  was    deemed  saffi- 

■ttte  the  color  or  pretence  under  which  he  cient.    3  B.  &  P.  552.  n.    The  statute  does 

aeted.    rSee  Tidd's  Forms,  7th  edit.  I,  2,  3,  not  require  the  notice  to  state  the  abode  of 

^.—2  Campb.  196 ;)  but   the  latter  seems  the  intended  plaintiff,  but  only  of  his  attor- 

mieeessary,  and  if  mis-stated,  may  be  fatal,  ney . 
See  I  Taunt.  383.— 1  Moore  dt  P.  346-  (d)  See  the  statute  24  Geo.  2.  c.  44. 

(ft)  The  older  Casts  as  to  notices  of  actionr        (e)  The  statute  expressly  requires  that 

■re  collected  in  Tidd's  Prac.  9th  edition,  28  the  intended  writ  or  process  shall  be  named, 

to  33.— Chitty's  Col.  Stat.  1  vol.  645  to  648.  24  Geo.  2.  o.  44.  s.   1.— 7.  T.  R.  631.— 2 

(The  more  recent  in  Chitty's  Gen.  Pract.  2  Campb.  198.— Holt  C.  N.  P.  27. 
▼oL  63  to  70.)    The  sUt.  24   Geo.  2.  c.  44.        (/)  3  Taunt.  166. 

t.  1.  requires  a  notice  to  a  justice  of  the        {g)  Need  not  notice  all  parties  to  be  in-' 

pace.    See  the  FreceifsiUs  in  Tidd's  Forms,  eluded  in  action,  2  Price,  1S&. — 5  Price,  168. 

Tlh  edit.  p.  1  to  2.    The  above  precedent  is  —Chitty's  Col.  Stat.  1  vol.  647. 
ioMrtedas  more  useful  in  practice  than  the        (h)    The  statute  24  Geo.  2.  c.  44.  s.  1. 

Ckbh  which  commence  **iou having,"  &c.  enacts    "in   which  notice  shall  be  clearly 


ri)  But  in  Psniwyfvafiia,  in  the  notice  required  to  be  given  by  the  Act  of  21  March, 
1*1^  prior  to  the  commencement  of  a  suit  against  a  Justice  of  the  Peace,  is  not  necessary 
to  specify  the  land  of  writ  orvrocess  intended  to  be  sued  out,  or  the  kind  of  action  in- 
tended to  be  brought ;  it  is  sufficient  to  give  notice  that  an  action  will  be  brought,  and  to 
^rtbe  clearly  the  cause  of  action.  Mitchell  v.  Cowgill,  4  Binn.  20.  Little  v.  Towland, 
6fiiDB.84,  overruling  Kennedy  v.  Shoemaker,  1  P.  A.  Browne,  61. 

(S)  In  a  suit  by  the  administrators  of  a  constable,  against  a  justice  of  the  peace,  to  re- 
cover bsck  money  alleged  to  have  been  received  by  him  as  a  justice  of  the  peace  by  fraud 
tad  mistake,  the  justice  is  entitled  to  previous  notice  under  the  Act  of  1772.  Wise,  adm* 
t.  Wills,  2  Rawle,  209. 

Vol,  n.  1 


NOTICES   OF  ACTION. 

D.  on  the day  of A.  D. with  force  and  arms,  caused  an 

assault  to  be  made  on  me  the  said  A.  B.  to  wit,  at in  the  county  of 

;  and  then  and  there  caused  me  to  be  apprehended  and  seized  and 

laid  hold  of,  and  to  be  forced  and  compelled  to  go  from  and  out  of  a  cer- 
tain dwelling-house,  situate  and'beuig  at in  the  county  of into 

the  public  street  there,  and  al^o.  to-  be  then  and  there  forced  and  compelled 
to  go-  in,  through,  and  alone  '$vers  public  streets  and  places  to  a  certain 

police-office,  situate  and  .b^ig  at in  the  county  of and  to 

be  unlawfully  impr^cmed*  and  kept  and  detained  in  prison,  in  a  certain 
[*8]      dark  and  unwhqlesome  prison  or  place,  called situate  at ^•with- 
out any  reasons)))^  br  probable  cause  whatsoever,  for  a  long  space  of  time, 

to  wit,  for  tlie  space  of hours  then  next  following,  contrary  to  the 

laws  aa4  'customs  of  this  realm,  and  against  the  will  of  me  the  said  A.  B. 
whc^b;' Jthe  said  A.  B.  was  then  and  there  not  only  greatly  hurt,  bruis- 
ed aini  wounded,  but  was  also  thereby  greatly  exposed  and  injured  in  my 

cfiedit  and  circumstances,  to  wit,  at aforesaid,  in  the  county  aforesaid : 

^'-•^And  also  for  that  you  the  said  C.  D.  on  the  day  and  year  aforesaid, 
with  force  and  arms,  &c.  caused  an  assault  to  be  made  upon  me  the  said 

A.  B.  to  wit  at aforesaid,  in  the  county  aforesaid,  and  caused  me  to 

be  then  and  there  beat,  ill-treated,  and  apprehended  and  imprisoned,  and 
kept  and  detained  in  prison,  without  any  reasonable  or  probable  cause,  for 
a  long  time  to  wit,  for  the  space  of hours  then  next  following,  con- 
trary to  the  laws  and  customs  of  this  realm,  and  against  the  will  of  me  the 
said  A.  B.  And  other  wrongs  to  me  the  said  A.  B.  did,  to  my  great  dam- 
age, and  against  the  peace  of  our  lord  the  now  king.     Dated  this  ■ 

day  of in  the  year  of  our  Lord .     Yours,  iic.  A.  B.  of 

in  the  parish  of in  the  county  of . 

[N.  B.     To  be  endorsed  at  fottows :]  "  E.  F.  of (t)  in  the  coun- 
ty of attorney  for  the  within  named  A.  B. 

and  explicitly  contained  the  cause  of  action  special  damage ;  and  aecondly,  a  common 
which  such  party  hath,  or  elaimeth  to  have  count  for  false  imprisonment :  or  in  tres- 
against  snch  justice  of  the  peace."  If  the  pass  to  Ftrsomml  property,  a  count  for  seis- 
action  be  brought  against  a  justice,  for  auy  ing  the  ship,  cart,  ike,  and  detaining  it,  with 
thing  done  under  a  conviction  which  has  the  consequent  damage,  and  a  common 
been  quashed,  the  notice  must  state  that  it  count  for  seizing,  carrymg  away,  and  con- 
was  done  maliciously  and  without  any  rea-  verting  the  same  property ;  or  in  trespass 
sonable  or  probable  cause,  and  the  form  of  to  Real  property,  Sic.  a  count  for  breaking 
action  roust  be  Co^e;  see  ^3  Geo.  3  c  141.  and  entering  the  house,  land,  &c.  and  mak- 
— in  East,  67. — 16  £ast,  13. — 1  Marsh.  2S20.  ing  a  disturbance,  and  seiiing  and  detaining 
But  the  form  of  action  need  not  be  stated,  2  the  property,  with  a  common  count  for  seis- 
Campb.  196.  J£,  however,  it  be  stated,  the  ing  and  converting  the  personal  property, 
plaintiff  must  declare  accordingly.  7  T.  R.  (t)  The  stat  24  Geo  2.  c.  44.  s.  J,  en- 
63t,  n. ;  but  see  Chit.  Col.  Stat.  1  vol  647.  acts,  **  on  the  back  of  which  notice  shall 
-1-3  B.  Sk>  A.  493. — If  any  special  damage  be  indorsed  the  name  of  the  attorney  or 
has  resulted  from  the  injury,  it  mu«t  be  ful-  agent  of  the  intended  plaintiff."  *^  £.  F. 
ly  stated  as  in  a  declaration,  2  Chitty's  Gen.  of  Birmingham,  generally,"  was  held  suffi- 
Pract.  65 ;  but  it  is  sufficient  to  show  the  cient,  (Little  v.  Toland,  6  Binn.  ti4.  and 
facts  without  disclosing  the  legal  objection,  if  the  name  of  the  agent  be  indorsed,  the 
1  M.  db  8  411,  12.— 5  B.  Sl  a.  837.  indorsement  must  state,  that  he  is  the  agent 
The  cause  of  action  may  be  stated  pre-  of  the  plaintiff,  in  addition  to  his  name.^- 
ciselv,  as  in  a  declaratioo  in  trespass,  L  Mac.  Lake  v.  Shaw,  5  Serg.  &>  Rawie,  517.) 
Si'  /.  469,  for  which  see  the  precedents,  But  **a<  Durham,'*  was  deemed  insufficient, 
postk  857,  Slc.  and  Tidd's  Forms,  1  to  7—  (Perkins  v.  Slocum,  3  Serg.  dk  Rawle» 
it  is  usual,  as  in  the  above  precedent,  to  295.)  3  B.  dk  P.  551,  553  a.--7  T.  R.  635. 
frame  the  notice,  so  that  the  subsequent  dee-  — 2  Campb.  199. — 3  Taunt.  127;  but  dee- 
laration  may  precisely  correspond  with  it.  cribing  himself  as  of  a  place  in  London, 
As  in  trespans  to  the  Person,  first  stating  which  in  fact  was  in  Westminster,  was  in- 
the  assault,  battery,  and  false  imprisonment  sufficient;  6  £sp.  138;  the  initial  of  the 
specially,  with  all  the  circumstances  and  attorney's  christian  name,  suffices.  8  Marsh. 


NonoBB  OP  Axmon.  3' 

(^Same  Address  as  in  the  last  Precedent.)  The  like 

I  io  hereby,  as  the  attorney  of  and  for  A.  B.  of  —  in  the  county  of^  •*  **: 
duly  authonzed  m  that  behalf,  according  ^  the  form  of  the  Statute  hisotieiit 
ID  such  case  made  and  provided,  give  you  notice^  That  the  said  A.  B.  (A)- 
will,  at  or  soon  after  the  expiration  of  one  calendar  month  firom  the  time      [*4] 
of  your  being  served  with  this  notice,  cause  a  Writ  of  Latitat  to  be  sued 
out  of  hb  Majesty's  Court  of  King's  Bench  at  Westminster,  against  you, 
at  the  suit  of  him  the  said  A.  B.  and  proceed  thereupon  accordbg  to  law : 
For  that,  &c.     (^Siate  the  cause  of  action^  as  in  the  last  precedertt,  and  con- 
dude  as  follows :) 
And  other  wrongs  to  the  said '  A.  B.  did,  to  his  great  damage,  and' 

agunst  the  peace  of  our  lord  the  now  king.     Dated  this day  of 

in  the  year  of  our  Lord . 

Yours,  &c.  E.  F.  residing  at in  the 

parish  of  in  the  county  of 

attorney  for  the  said  A.  B. 


To  C.  D.  and  E.  F.  Officers  of  hia  Majes-  The  like 
ty's  Excise,  (or  "  Customs.")  to  •»  «x: 

[The  cammencemeni  and  eancbision  are  the  same  as  in  the  notices  to  a  c||!rtom 
Justice  of  PeacCy  arUe^  1  and  2;  but  as  these  officers  themselves  usually  do  booae  ofEi- 
the  act  complained  of  there  appears  io  be  a  smaU  difference  in  describing  ^^f^^ot 
the  trespasses.     The  form  is  as  follows :]  and'dJ. 

For  that  you,  on  the  —  day  of A.  D.    ■■  '        with  force  and  tainiag  a 

urns.  he.  unlawfiiUy  seized  and  took  possession  of  a  certain  brig  or  vessel  *^'^^^ 

called ,  together  with  her  tackle,  apparel,  furniture,  stores,  and  divers,  s^o  >  u* 

to  wit,  two  boats,  of  and  belonging  to  me,  the  said  A.  B.,  being  of  great 
value,  to  wit,  of  the  value  of  £ — ;  and  also  seized  and  took  possession 
of,  and  carried  away,  a  large  quantity,  to  wit,  one  hundred  pounds  weight 
of  tea,  belonging  to  me  the  said  A.  B.,  being  of  great  value,  to  wit,  of  the 
value  of  100/.,  and  kept  and  detained  the  said  brig  or  vessel,  and  her 
tackle,  apparel,  furniture,  ^stores,  and  boats,  and  the  said  tea,  from  me  the      [^5] 

nid  A.  B,  for  a  long  time,  to  wit,  for  the  space  of days  then  next 

fidlowing,  and  until  I  the  said  A.  B.  in  order  to  regain  possession  thereof, 
was  forced  and  obliged  to,  and  did  pay  to  you  a  large  sum  of  money,  to 
wit,  the  sum  of — I. : — ^And  also  for  that  you,  on  the  day  and  year  ajfore'  g^^ond 
said,  with  force  and  arms,  &c.  unlawfully  seized,  took  and  carried  away,  a  couot 

377.    7  Tmant.  63.  8.  C.    The  omiuion  of       (I)  See  the  notes  to  the  preeedent,  ante, 

the  mitial  of  the  second  chrietian  name  of  1,  2.    The  staU.  7  A  8  Geo.  4.  c.  53.  e.  1I4» 

the  attornej,  is  not  material.  4  Bar.  Sl  Cres.  and  '28  Geo.  3.  c.  37.   s.  25,  regulate  this 

€Bl.    Tbongh  the  name  be  written  inside  notice;  and  see  the  stats.  23  Geo.  3.  e.  70. 

instead  of  on  the  back  of  the  notice,  it  will  ss.  30.  32—24  Geo.  3.  sese.  2.  c.  47.  s.  35. 

nerertbelees  suffice.    Cook  v.  Curry,  Chit.  See  Tidd's  Prac.  9th  edit.  30.    It  does  not 

Col.  Stat.  1  Tol.  648.  seem  to  require  the  name  of  the  process  to 

(k)  This  must  be  indorsed  with  the  name  be  stated,  though  it  is  absolutely  necessary 

aad  place  of  abode  of  the  attorney  concern-  in  the  case  of  a  notice  to  a  justice  of  the 

e4  lor  the  plaintiff,  as  in  the  above  prece-  peace.    The  plaintiff's  place  of  abode  must 

4ent.     (In    PennsyiTania   the  notice  need  be  stated  with  precision.    3  Taunt.  ]27« — 

not  be  serred  by  the  attorney,  or  agent,  but  See  form  of  a  notice  of  action  to  a  trustee 

by  some  one  empowered  by  him,  Bates  v,  of  a  turnpike  road^  5  Bar.  A  Cres.  125. 

Shaw,  13  Serg.  A  Rawle,  420.) 


NOTICES  OF  ACTION* 


certam  other  ship  or  vessel,  and  divers,  to  wit,  two  boats,  and  a  certain 
other  large  quantity,  to  wit,  one  hundred  pounds  weight  of  4ea  of  me  the 
said  A.  B.  of  great  value,  to  wit,  of  the  value  of  •; — /.  and  converted  and 
disposed  thereof  to  your  own  use  ;  and  other  wrongs,  &c.  [Conclude  as 
in  the  preceding  fomu  :] 


« 
day  of  ■         1830,  you  apprehended, 

-,  laborer,  (or  as  the  case  may  be) 


Demand     To  C.  D. 

ww^t**^      Whereas,  on  or  about  the  — — 

from  a       assaulted  and  imprisoned  A.  B.  of 

conauble   under  color  and  pretence  of  some  warrant  or  warrants  of  some  justice  or 

(*^^*  justices  of  the  peace  authorizing  you  so  to  do ;  now  I  do  hereby,  as  the 

attorney  for  the  said  A.  B.  and  on  his  behalf,  demand  of  you  the  perusal 
and  copy  of  all  and  every  warrant  and  warrants  under  and  by  virtue  of 
which  you  apprehended  and  imprisoned  the  said  A.  B.  (or  as  the  cause  of 

action  may  be,  stating  it  shortly),  as  aforesaid.     Dated  the day  of 

1830. 

E.  F.  of,  he,  attorney  for  the  said  A.  B. 


AFFIDAVITS  TO  HOLD  TO  BAIL. 


AffidaTit 
to  hold  to 
Ukil  in 
eommon 


£i  the  Singes  Bench  (a), 
(or, "  Comfnon  Pleas,^' 
or,  "  EoDchequerJ*) 

A.  B.  of  Cheapside,  in  the  city  of  London,  merchant  (c)  maketh  oath, 
and  saith,  That  C.  D.  is  justly  and  truly  indebted  to  this  deponent 


(m)  (As  to  a  demand  and  perusal  of  a 
justice's  warrant  to  be  made  under  24  G.  8. 
e.  44.  see  S  Chittj's  Gen.  Pract.  61  to  64.; 

(aj  As  to  the  affidavit  in  general,  see 
Tidd  9th  edit.  178.  (And  as  to  arrest,  and 
this  affidavit  fully,  Chitty's  Gen.  Pract.  vol. 
Hi.  333  to  341 ;  515  to  517.)  It  may  be 
intituled  in  the  court  in  whien  it  is  intend- 
ed to  be  used,  7  T.  R.  451 ;  but  it  must 
not  be  intituled  in  a  cause ;  Rule,  Mich.  36 
Geo.  3  K.  B.— 7  T.  R.  454.— 1  B.  A  P.  96. 
237. 

(b)  See  a  modern  form,  Chitty's  Gen. 
Pract.  vol.  3.  339,  in  note.)  An  affidavit 
to  hold  to  bail  is  required  by  the  stat.  12. 
G.  1.  c.  29.  (amended  by  the  5  Geo.  2.  o. 
37«  and  made  perpetual  by  21  G.  2.  c.  3, 
and  extended  to  inferior  courts  bv  the  19 
G.  3.  o.  70.)  by  which  it  is  enacted,  **  that 
in  all  cases  where  the  plaintiff's  cause  of 
aotion  shall  amount  to  the  sum  oftenpautids 
Qt  upwards  an  efidatU  shall  be  made  and 


filed,  of  such  cause  of  action."  And  by 
the  7  &  6  G.  4.  c.  71 .  no  person  can  be  held 
to  bail  when  the  cause  of  action  does  not 
originally  amount  to  202.  The  law  relat- 
ing to  affidavits  to  hold  to  bail,  is  collected  in 
Tidd's  Frae.  9th  edit.  178  to  140.— Bellon's 
Prae.  104  to  115.— Imp.  K.  B.  8th  edit.  121 
to  144.  The  precedents  of  affidavits  wiU 
be  found  in  Tidd's  Forms,  7th  ed.  74  to  87; 
and  in  Imp.  8th  ed.  133  to  144. — Only  one 
precedent  is  here  given,  which  will  suffice 
m  the  usual  course  of  business :  refernng 
to  the  several  indebitatus  counts  for  the 
descriptions  of  the  various  debts. 

(e)  The  true  place  of  abode  and  addition 
of  the  deponent  must  be  inserted.— AvZe, 
Mich.  T.  15  Car.  2— 1  East,  18.  330.— 3 
£ast,  154.— 3  B.  db  P.  560.— 4  Taunt.  154 ; 
but  see  6  Taunt.  73 ;  what  is  a  sufficient 
description,  see  Tidd's  Prac.  9th  edit.  179. 
— 3  M.  db  S.  165—3  B.  <k  P.  550. 


AFFIBATITS  TO   HOLB  TO   BAIL.  9^ 

b  the  sum  of  £100  (d)y  of  lawful  money  of  Great  BiUam,  for  ^^  goods 
$M  and  delivered  *hy  this  deponent  to  the  said  C  D.  (e),  and  at  his  re» 
guest  (/). 


Sworn  (s)  at  the  Bill  of  Middlesex  Office,  (or, 

King^s  Bench  Office^  or as  the  case  may 

he)  this day  of A.  D.  1830,  before 

{the  officer^ s  name^  Or,  if  in  the  coun- 
try, say,  "  Sworn  at  the  — —  day  of 

A-  D.  1830,"  before  E,  F.  a  Commis- 

sioner  of  the  Court  oiKing^s  Bench^  (or,  Comr 
mon  Pleasj  according  to  the  fact.) 


A.  B. 


♦PROCEEDINGS  BY  SPECIAL  ORIGINAL  W] 


(N.  B.    No  title  of  the  Court  or  Term  is  to  be  stated  at  Precipe 
the  head  of  the  Precipe.)  dilori^ 

London   (t),  ^to  wit)     If  A.  B.  make  you  secure,  &c.  then  put  by  nai  writ  in 
gages  and  safe  pledges,  C.  D.  late  of  (London^  merchant,  (k),  according  assumptU 
to  the  fad,)  that  he  be  before  us  (I)  on  (the  Morrow  of  aU  Souls  (m)  ),  ^'  "^^^^^ 

(d)  The  0iim  for  which  the  defendant  is  so  that  it  is  no  longer  neceuary  to  negative 

to  oe  arrested.     It  is  hetter  not  to  add  **and  a  tender  of  the  debt  in  bank  notes,  in  an  afi- 

upwards."    The  plaintiff  may  recoTer  more  davit  to  hold  to  bail. 

than  he  swears  to,  though  he  will  not  have  (g)  This  is  termed  the  Jurat.    The  affi- 

the  security  of  bail  to  a  greater  extent.  dayit  may  be  sworn  before  a  judge,  or  com- 

(s)  This  must  depend  on  the  nature  of  missioner  of  the  court,  authorised  to  take 
the  debt  in  each  particular  case. ,  In  Tidd's  affidavits,  or  before  the  officer  who  issues  the 
Forms,  7th  edition,  74  to  87,  a  great  variety  process,  or  his  deputy.  Tidd,  9th  edit.  179. 
of  debts  is  described.  The  debt  may  bie  — 3  M.  &  S.  157,  8. — If  made  by  several 
described,  as  in  the  following  indebitatus  persons,  tbeir  names  must  be  written  in  the 
counts,  which  are  indexed  at  the  head  of  Jurat.  7  T.  R.  83.  It  is  sufficient  in  the 
this  Tolnme,  in  the  Analytical  Table.  See  Jurat,  if  it  appear  to  have  been  sworn  be- 
also  the  pleas  and  notices  of  Set-off,  post,  fore  £.  F.  a  eommissioner,  ^.  without  add- 
vol.  iii.  933  to  939.  If  founded  on  an  a^gree-  iog  "  of  the  court  of  King*s  Bench:*  7  T.  R. 
ment,  it  should  state  in  what  respect  it  has  451. 

been  broken. — 10  East,  358.— 4  M.&S.  330.  (h)  Read  the  points  as  to  the  precipe, 

Oare  should  be  taken  to  swear  to  the  des-  ante,  vol.  i.  320. — Tidd,  9th  edit.  104.    See 

eription  of  debt  which  the  plaintiff  is  cer-  Frieeipes    in    different   forms  of  action,  1 

tain  of  establishing  on  the  trial ;  for,  other-  Rich.  C.  P.  81.  216.— Lil.  Ent.  90. 

wise   the  plaintiff  may  lose  the  security  of  (t)  This  should  be  the   venue  in  the  ac- 

bail,  even  after  verdict,  2  Taunt.  107.    As  tion,  or  the   plaintiff  will   lose  his  bail,  3 

to  the  certainty    necessary  in  stating  the  Lev.  135.    It  must  not  be  a  county  palatine, 

debt,  see  Tidd's  Frac.  9th  ed.  180  to  187.  or  where  an  original   writ    does  not  run  ; 

(3  Chita's   Gen.  Frac.  334  to  337.)    The  see  ante,  vol.  i.  &l, 

court  will  supply  nothing  by  intendment.  1  (k)  Or,  yeoman,  Sut.  according   to  the 

B.  A  C.  109.  fact.     See  statute  1  Hen.  5.  c.  5.-2.  Stra. 

(/)  When  the  defendant's  request  is  ne-  923.                                                                  * 

cessary  to  constitute  a  debt,  it  must  be  stated.  (I)  Or  if  in  the  Common  Pleas,  say,  **  be- 

— 9  Bam.  and  Cress.  543. — By  the  59  Geo.  fore  our  justices  of  the  bench  at  Westmin- 

3.  c.  49.  s.  1,  the  restrietions  on  payments  in  ster,*'  omitting,  **  wheresoever,"  &o. 

cash,  under  the  several  Bank  Acts,  fin<Uy  (m)  Must  be  a  general  return  day. 
ceased  and  determined  on  the  1st  May,  1883, 


pBooHDnres  by  btboull  oBiom^iL. 


CoBchi- 
■ioa. 


The  origi- 
nal writ 
thereon. 


The 

capias 

thereon. 


Aliai  or 

plnriea 

eapias. 


wheresoever  we  dkall  then  be  in  England,  (n),  to  Aow,  Fov  that  ^N^iereas, 
&c.  [Here  state  the  came  of  action  at  length,  predeely  as  in  a  Dedaro' 
turn,  2  Saund.  Rep*  209  a.  n.  1.  and  after  stating  aJl  the  cova/Us  and  the 
breach,  conclude  as  follows :]  To  the  damage  of  the  said  plaintiff  of 
£ —  (a)  as  it  is  said,  &c. 

It  is  usual  for  the  Pleader  to  frame  the  praeipe  as  tAoffe  directed — 
such  pracipe,  when  it  is  intended  to  proceed  by  original  tmit  and  capias^ 
is  the  instructions  left  with  the  Fibsdr,  for  the  original  writ  itself  which 
in  ordinary  cases  is  not  issued,  unless  it  become  necessary  in  consequence  of 
a  writ  of  error  upon  a  judgment  by  default.  When  the  original  writ  is 
issued,  it  is  so  by  the  Cursitor.  The  Filacer,  upon  the  pradpe  being  left 
with  him,  issues  the  capias  ad  respondendum.  The  follounng  is  a  form  of 
the  original  writ  itself,  when  complete  : — 

William  the  Fourdi,  by  the  grace  of  God,  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  King,  Defender  of  the  Faith,  to  the  Sheriffi  of 
London  [the  venue]  greetmg :  If  A.  B.  shall  make  you  secure  of  prosecut- 
ing his  claim,  then  put  by  gages  and  safe  pledges,  C.  D.  late  of  [London, 
merchant],  that  he  be  before  us  on  the  Morrow  of  All  Souls  [the  return] 
wheresoever  we  shall  then  be  in  England,  (or  in  C.  P.  before  our  justices 
at  Westminster,  on,  &c.)  to  show.  For  that  whereas,  inc.  (as  in  thepnecipe 
to  the  xoords  ^^  as  it  is  said")  and  have  there  the  names  of  the  pledges  and 
this  writ  Witness  ourself  at  Westminster,  the  — ^—  day  of  — ^—  in  the 
year  of  our  reign. 

Sometimes  the  Pleader  is  requested  to  draw  the  capias  ad  respondendum, 
which  may  be  as  follows  : — 

William  the  Fourth,  &c.  (as  supra).  To  the  sheriffs  of  [London] 
greeting :  We  command  you,  that  you  take  C.  D.  late  of  [London,  mer- 
chant], if  he  be  found  in  your  bailiwick,  and  him  safely  keep,  so  that  you 
may  have  his  body  before  us  on  [the  Morrow  of  All  Souls],  wheresoever 
we  shall  then  be  in  England,  (or  in  C  P.  before  our  justices  at  Westmin- 
ster, on  the  Morrow  of  All  Souls),  to  answer  A.  B.  in  a  plea,  For  that 
whereas,  be.  (as  in  the  original,  to  the  words  '^  as  it  is  said'*)  and  have 
there  this  writ.  Witness  Charles  Lord  Tenderden  (or  in  C.  P.  Sir  Nich- 
olas Conyngham  Tindal,  Knight,)  at  Westminster,  the day  of 

in  the year  of  our  reign. 

> 

If  non  est  inventus  be  returned  to  the  above  capias,  then  on  alias  capias 
is  issued,  and  if  that  be  returned  non  est  inventus,  then  a  pJuries  capias  is 
issued,  as  follows  : 

William  the  Fourth,  he,  to  the  sheriffs  of  [London]  greetmg :  We 
command  you  as  before  (or  if  a  pluries,  as  oftentimes)  we  have  command- 
ed you,  that  you  take,  &c.  (as  in  the  above.) 


(»)  As  to  theee  words,  see  9  East,  S5. 
If  the  writ  be  retarnable  in  the  Common 
Pleas,  then  saj,  **  that  he  be  before  oar  jus- 
tices of  th(>  bench  at  Westminster,"  on, 
Slc.  to  sboir,  For  that,  whereas,  &c. 

(o)  Id  the  body  of  the  declaration  the 
sum  may  be  laid  larger  than  the  real  debt, 
but  as  a  fine  is  paid  to  the  king  in  propor- 


tion to  the  damages  at  the  end  of  the  precipe, 
(see  the  Scale  of  Fines,  Impey*s  Prac.  7th 
edit.  591. —Tidds  Forms,  6tli  edit.  34)  the 
damages  in  this  place  should  only  beenoagh 
to  coTer  the  real  debt  and  interest,  to  the 
time  of  final  judgment. 

(p)  As  to  this  writ  in  general,  SteTidd** 
Prac.  9th  edit.  103  to  115. 


If  the  defendant  he  not  m  the  eemUy  $taied  «w  ike  venm  m  A^  pr^mpe, 
tken  a  testatum  capias  may  be  isstied  m  the  foUawing  form,  into  the  county 
where  the  defendant  is : — 

William  the  Fourth,  be.  (as  before).  To  the  Sheriff  of  [Kent]  greet-  Testainm 
ing :  We  command  you  that  you  take  C.  D.  late  of,  &c.  (as  in  the  capir  capi^* 
as,  altering  the  return  to  the  tpords  <'  as  i4  is  said")  and  whereupon  our 
sherifis  of  [London]  returned  to  us  (or  in  C.  P.  to  our  Justices  at  West- 
minster,) at  a  certain  day  now  past,  that  the  said  C.  D.  was  not  found  in 
his  bailiwick,  whereas  it  is  testified  in  our  court,  before  us  (or,  in  our  same 
court,  in  C.  P.,  cmiititiff  <<  before  us,")  that  the  said  C.  D.  lurks  and  wan* 
ders  up  and  down  in  your  county,  and  have  there  this  writ*  Witness,  ice. 
(as  before)* 

If  the  defendant  be,  or  be  supposed  to  be,  in  a  liberty,  then  in  the  abooe 
writs  insert  the  following  clause  of  non  omittas : — 

William  the  Fourth,  &c.  (oi  before).  To  the  Sheriff  of  [Kent]  greet-  Non  oinit* 
ing :  We  command  you  that  you  do  not  omit  by  reason  of  any  liberty  of  ***  «*?»•*' 
the  bailiff  of  the  hundred  of  — —  in  your  county,  but  that  you  take  C. 

D.  late  of if  he  be  found  in  your  bailiwick,  and  him  safely  keep,  so 

that  you  have  his  body  before  us  on  ^-^wheresoever  we  shall  then  be  in 
England  (or  in  C.  P.  he&xe  our  justices  at  Westminster,  on )  to  an- 
swer A.  B.  in  a  plea,  For  that  whereas,  &c.  (as  in  the  pretious  process), 
and  have  th^ne  this  writ     Witness,  be 

The  following  is  the  form  of  the  declaration  in  assumpsit,  or  case  when 
the  proceedings  are  by  original  writ : — 

ii  the  King^s  Bench  (or.  Common  pleas.) 

Michaelmas  Term,  1   WUUam  4.      Dselan- 
Loodon,  (q),  (to  wit.)  C.  D.  (r)  was  attached  to  answer  A.  B.  of  a  *^n**»»^ 
plea  of  trespass  on  the  case  upon  promises,  and  thereupon  the  said  A.  B. 

by his  attorney,,  complains,  For  that  whereas,  &c.   [St€^e  the  cause 

of  action  precisely,  as  in  the  ^^acipe ;    if  that  be  defective,  the  dedara'      [*8] 
turn  should  nevertheless  correspond  toith  it,  and  afterwards  d  summons  may  ^^  ,  ^ 
be  taken  out  to  amend  the  declaration.     Conclude  as  follows :]     Where-  gion. 
fore  the  said  plabtiff  saith  that  he  is  injured,  and  hath  sustained  damage 
to  the  amount  of  £ — (s)  and  therefore  he  brbgs  his  suit,  &c. 

(No  pledges  to  be  added.)    . 

jBi  the  King^s  Bench  (or,  Common  Pleas). 

next  after in  Michaelmas  Term, 

1  mUiamA(t).  ly^cXm^ 

London  (venue),  (to  wit.)  C.  D.  was  attached  to  answer  A.  B.  in  a  tion  whew 
plea  of  trespass  on  the  case  tipon  promises ;  and  thereupon  the  said  A.  B. 

(f)  This  mast  be  the  Teniie  in  the  writ,  («)  The  same  damages  as  in  the  pfscipe. 

er  in  bailable  actions  the  plaintiff  would  (0  The  declaration    should  be   intituled 

lose  his  bail ;  ante,  vol.  i.  Ejectment.  after  the  outlawry  was  completed,  I    Wils. 

(r)  The   addition  of  the  defendant  need  73.     1    East,   133 ;  but  a  mistake   may  be 

not,  nor  should  be  stated  in  the  declaration,  amended. — 2  J.  B.  Mopre,  87. 
3  B.  &  P.  393 ;  ante,  vol.  i.  Ejectment. 
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one  of  Um  by       .  his  aUomey,  complains,  For  that  whereas  the  sud  C.  D.  and  one 
ute'bM     ^*  *'•  (y^^^  ^^  E,  F.  by  due  course  <rf  law,  has  been  outlawed,  (or, »/ 
been  ont-    a  woman,  say  "  waived')  at  the  suit  of  the  said  A.  B.  in  this  plea  and 
^T^n       ^"^^  (^)'  *^^  ^^'  remain  so  outlawed  (x),  (m,  &c.  at  inc.  were  indebted, 
r«)  W'      ^^^     [State  the  prami$ei  and  breach,  and  conclude,  stating  that  the  said 

C.  D.  and  E.  F.  tohoUy  refused,  and  the  said  C  D*  still  doth  refiise,  to 

the  damage,  Sfc.  as  before.] 


[•9] 

Precipe 


(to  wit.)  Command  C.  D.  late  of  ■'  ■    ■  [merchant]  that  justly 


and  without  delay  he  render  unto  A.  Br  the  sum  of  £ — of  good  and  law- 
Sa  wrSin  ^  nioney  of  Great  Britam,  which  he  owes  to  and  (y)  unjustly  detains  firom 
debt  (y).     him,  as  it  is  said,  and  unless,  &c.     Returnable  before  the  lord  the  king,  on 
wheresoever,  &c.  [or  in  C.  P.  before  his  Majesty's  justices  at  West- 
minster, on ]. 


The 

capiM 
thereon. 


Declara- 
tion there- 
on (z). 


WilUam  the  Fourth,  by  the  grace  of  (Sod,  of  the  United  Kingdom  of 
Great  Britam  and  Ireland  King^  Defender  of  the  Faith,  To  the  sheriffs  of 

[Lcmdon]  greeting :  We  command  you,  that  you  take  C.  D.  late  of 

in  your  county,  merchant,  if  he  be  found  in  your  bailiwick,  and  him  safely 

keep,  so  that  you  may  have  his  body  before  us  on wheresoever  we 

shall  then  be,  in  Elingland,  (or  if  in  C.  P.  "  before  our  justices  of  the 
bench  at  Westminster,")  to  answer  A.  B.  of  a  plea  that  he  render  to  the 
said  A.  B.  the  sum  of  .£ —  of  good  and  lawful  money  of  Great  Britain, 
which  he  owes  to  and  (y)  unjustly  detains  from  him,  as  it  is  said,  and  have 

there  this  writ     Witness  ourselves  at  Westminster,  the day  of 

in  the year  of  our  reign. 

k  the  King^s  bench  (or,  Common  Pleas). 

Michaelmas    Term,  1    WUUam  4. 
London,  (venue)  [to  wit.]  C.  D.  was  summoned  to  answer  A.  B.  of  a 
plea  that  he  render  unto  the  said  A.  B.  the  sum  of  £ —  of  good  and  law- 
fiil  money  of  Great  Britain,  which  he  owes  to  and  [y]  unjustly  detains 


(fi^  Thif  precedent  is  taken  from  Impej's 
Pract.  K.  B.  7th  ed.  599;  8th  ed.  588  ;  and 
see  Brownl.  Rep.  197.— Lil.  £nt.  20.  1 
Brown.  20.  The  form  usually  has  been  as 
follows,  but  the  above  seems  more  correct ; 
«>  — ,  to  wit,  C.  D.  and  £.  F.  were  attached 
to  answer  A.  B.  of  a  plea  of  trespass  on 
the  case,  &,c.  and  thereapon  the  said  A.  B. 
bj  G.  H.  his  attorney,  comes  and  gives  the 
court  here  to  understand  and  be  informed, 
that  since  the  suing  out  of  the  original  writ 
in  this  cause,  and  before  this  day,  to  wit,  on, 
&c.  the  said  £.  F.  was  duly  outlawed  in  the 
same  Court  here  in  this  suit,  as  by  tlie  re- 
cord of  the  said  outlawry  remaining  in  tlie 
said  court  in  full  force  more  full^  appears; 
and  hereupon  the  said  A.  B.  by  his  attorney 
aforesaid,  complains  against  the  said  C.  D. 
in  the  plea  aforesaid,  that  whereas,  &c." 

(w)  The  declaration  must  show  an  out- 
lawry in  the  present  suit,  3  £ast,  144  ;  but 


need  not  refer  to  the  record  of  outlawry,  7 
£ast,  50.  As  to  the  plea  denying  the  out- 
lawry, see  1  £ast,  133,  634. 

(f)  In  an  action  against  acceptors  of  a  bill, 
one  of  whom  has  been  outlawed,  introduce 
this  averment  of  outlawry,  after  statement 
of  the  direction  of  the  bill  to  the  defendants. 
See  a  declaration  against  one  executor  after 
outlawry  of  the  others,  Lil.  £nt.  20. 

(y)  As  to  the  prsDcipe  and  capias  in  debt 
in  general,  see  the  notes  to  the  above  prece- 
dents in  assaropsit,  ante,  9,  and  ante,  vol.  i. 
220.  The  prsDcipe  and  capias  in  debt  do  not 
disclose  the  particulars  of  the  cause  of  ac- 
tion, which  is  not  set  forth  till  the  plaintiff 
declares,  2  Saond.  Rep.  209,  n.  1. — Bac. 
Abr.  Actions,  C.  If  the  proceeding  be  by 
or  against  an  executor,  the  words  **  owes 
to  and**  are  to  be  erased. 

(z)  See  the  notes  to  the  declaration  in 
assumpsit,  ante,  p.  7. 


(I)  There  is  no  outlawry  in  civi|  cases  in  Pennsylvania.    The  return  of  nen  est  in- 
ventus has  in  pleading  the  same  effect.    Dillman  v.  Shultx,  5  Serg.  A  ilawle,  35. 
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from  him,  and  thereupon  the  said  A.  B.  by his  attorney,  oomplains, 

For  that  whereas,  &c.  [State  the  bond,  or  other  debty  or  came  of  action 
fulfyy  and  conclude  ai follows:}  Wherefore  the  said  plaintiff saith  that 
he  is  injured,  and  hath  sustained  damage  to  the  amount  of and  there- 
fore he  brings  his  suif ,  &c. 

(^Omit  phdgei.) 

• (to  wit,)  Command  C,  D,  late  of [merchant]  that  justly  and    [*10] 

without  delay  he  keep  with  A.  B.  the  covenant  made  by  him  the  said  C.  ^^"^^^v^ , 
D.  with  the  said  A.   B.   according  to  the  form  and  e£fect  of  a  certain  in-  ^,01^  ^^^t 
denture,  (or,  "  of  a  certain  deed-poll,"  or^  "  of  certain  articles  of  agree-  m  cow- 
meni,"  or,  "  of  a  certain  charter-party  of  al&eightment,")  made  between  ''*"'  (*^* 
them,  as  it  is  said,  and  unless,   &c.      Returnable  before  the  lord  the  king, 

wi wheresoever,  &c.  {or  in  C.  P.  before   his  majesty's  justices   at 

Westminister,  on ). 

William  the  Fourth,  by   the  grace  of  God,  of  the   United   Kingdom  of  The  capi- 
Great  Britain  and  Ireland  King,  Defender  of  the  Faith,  to  the  sheriff  of  "**'®"^'' 

greeting :     We  command  you,  that  you  take  C.  D.  late  of in 

your  county    [merchant]  if  he  be  found  in  your  bailiwick,  and  him  safely 

keep,  so  that  you  may  have  his  body  before  us  on wheresoever  we 

shall  then  be,  in  England,  (or  in  C.  P.  before  his  majesty's  justices  at 
Westminister,  on,  iic.)  to  answer  A.  B.  of  a  plea  that  he  keep  with  the  said 
A.  B.  the  covenant  made  by  him  the  said  C.  D.  with  the  said  A.  B.  ac- 
cording to  the  form  and  effect  of  a  certain  indenture,  (or,  ^^  of  a  certain 
deed-poll,"  or^  "  of  certain  articles  of  agreement,"  or,  "  of  a  certain  char- 
ter-party of  affreightment,")  made   between  them,  as  it  is  said,  and   have 

there  this  writ.      Witness  ourselves  at  Westminster,  the day  of 

m  the year  of  our  reign. 

jbi  the  King's  Bench. 

Michaelmas  Term,  1  WiUiain  4. 
London,  (venue)  (to  wit.)  C.   D.   was   summoned   to  answer    A.  B.  P®°1^*" 
of  a  plea   that  he   keep   with  him   the  covenant  made   by   the   said   C  on  (&). 
D.  with  the  said  A.  B.  according  to  the  force,  form,  and  effect  of  a  cer- 
tam  indenture,  (or,  '^of  a  certain  deed-poll,"  or,  <<of  certain  articles  of 
agreement,"  or, "  of  a  certain  charter-party  of  affreightment,")  made  be- 
tween them,  &c.  and  thereupon  the  said  A.  B.  by his  attorney,  com- 
plains, For  that  whereas,  be.     [State  the  deed,  cof)enants,  and*hreaches    [^11] 
complained  of,  fuUy,  and  conclude  thus :]    "  Wherefore  the  said  plaintiff 
saith  that  he  is  injured,  and  hath  sustained  damage  to  the  amount  of  £  — 
and  therefore  he  brings  his  suit,"  &c. 

(  Omit  pledges.) 

(a)  As  to  the  pracipe  and  capiM  in  eove-  of  action  which  is  afterwards  stated  in  the 

sant  in  general,  see  the  notes  to  the  above  declaration.  2  Saund.  Rep.  209,  n.  1.— Bao. 

precedent  in  as8UiDpsit,and  ante,  vol.  i.Ejeet-  Abr.  Actions,  C. 

ment.    The  precipe  and  capias  in  ooyenant  (h)  See  the  notes  to  the  precedent  of  the 

do  not  disclose  the  particnlars  of  the  cause  declarmtion  in  assumpsit,  ante,  7. 


Vol.  II. 


n2 


BEGINNINGS  AND  CONCLUSIONS  OF 

DECLARATIONS. 


IN  THE  KING'S  BENCH,  BY  BILL. 


Ill  VB«'f 


EBmbonnigh. 


flit. 


Saturday  next  after  the  Morrow  of  AH  Souls  y  in  JURchaelmas 
Term,  1  WiUiam  4.  (a) 

Inuflimip  Middlesex,  {the  vmue)  (to  wit  (i)).  a.  B.  (c)  complains  of  C.  D. 
being  in  custody  {d)  of  the  marshal  of  the  Marshaelaea  of  our  lord  the 
now  king,  before  the  king  himself,  of  a  plea  of  trespass  on  the  case  on 
pxomises  (e).  For  that  whereas,  &c.  [Here  set  forth  the  cause  of  action  in 
assumpsit y  and  conclude  as  post,  16.  It  is  best  to  describe  the  plaintiff 
and  defendant  throughout  hy  the  terms,  ^'  the  said  plaintiff, ^^  ^<  the  said  de^ 
fendant,^^  unthout  repeating  their  names,  see  1  vol.  230*  2  Marsh.  Rep. 
101.     1  New  R.  289.] 


In  ac- 
count. 

[•13] 


In  ahnni. 

ty. 


..  (to  wit.)  A.  B.  complams  of  C.  D.  being  he.  (as  above)  of  a 
plea,,  that  he  render  to  the  said  A.  B.  a  reasonable  ^account  for  the  time 
be  was  bailiff  to  the  said  A.  B.  in in  the  county  of (or,  "  re- 
ceiver of  the  monies  of  the  said  A.  B.")  For  that  whereas,  &c. — -(See 
Willes,  208.  1  Wentw.  81  to  90.  See  the  full  form,  post,  y9l.  iii.  Dec- 
laration.) 

(to  wit.)     A.  B.  complains  of  C.  D.  being,  &c.  (as  ante,  12)  of 

a  plea  that  he  render  unto  the  said  A.  B.  the  sum  of of  lawful  money 

of  Great  Britain,  which  he  is  in  arrear  to  the  said  A.  B.  of  a  certain  an- 
nuity or  yearly  rent  of  — —  and  which  the  said  C.  D.  owes  to  the  said 
A.  B.    For  that  whereas,  &c.      (2  Wils.  221.    Co.  Ent  48.) 


(a)  As  to  the  title  of  the  declaration  in 

Sraeml,  •••  ante,  vol.  i.  Joinder,  and  9 
annd.  1,  note  1.  The  declaration  shonld 
in  general  be  intituled  of  the  Term  in  which 
the  writ  is  returnable,  3  T.  R.  624 ;  but 
when  it  ia  by  the  bye,  may  be  intitnled  oi 
the  term  when  it  is  delivered,  Id.  627:  and 
if  there  be  several  defendants,  who  pnt  in 
bail  of  different  terms,  it  should  be  inti- 
tuled of  the  Term  of  which  the  last  bail 
was  put  in.  Id.  1  Wils.  '4^42.  When  the 
cause  of  action  arose  ailer  the  first  day  of 
the  Term  in  which  the  writ  is  returnable, 
the  declaration  should  be  intituled  specially 
of  a  subsequent  day  in  thst  Term,  aud  it  is 
in  general  advisable  in  an  action  of  assump- 
sit, case,  or  tiespass,  to  intitle  the  declaration 
specially  of  the  day  it  is  delivered  or  filed, 
in  order  to  admit  of  evidence  of  a  promise 
or   acknowledgment,    or   cause  of  action 


accruing  after  the  first  day  of  the  Term, 
IT.  R.  J16.  7  T.  R.  4.  4  Sast,  75.  But  a 
declaration  in  set.  fa,  may  be  intituled  gen- 
erally, 3  Wils.  154. 

(b)  As  to  the  venue,  see  ante,  vol.  i.  Elec- 
tions. 

(e)  If  the  defendsnt  has  been  misnamed 
in  the  process,  then  in  order  to  avoid  a  plea 
in  abatement  from  the  mistake  being  car- 
ried into  the  declaration,  describe  the  de- 
fendant as  in  the  Form,  post,  15. 

(d)  This  form  is  to  be  adopted  whether 
the  defendant  be  in  the  aetnal  or  in  the 
supposed  custody  of  the  marshal.  As  to 
the  omission  of  the  words,  see  ante,  vol.  i. 
Pleading. 

(a)  It  seems  nnneoessary  here  to  state  th* 
nature  of  the  cause  of  action.  Plead.  As- 
sist. 292.  XI  East,  62,  65.  Ante,  i.  vol. 
Pleading. 
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(to  wit)     A.  B.  complains  of  C.  D.  being,  &c.  {&$  imte,  19)  of  ts  istm*w 

a  plea  that  he  render  to  the  said  A.  B,  the  sum  of (/)  of  lawfiil  t*^?* 

jDottej  of  Grreat  Bfkainy  which  he  ^tpe$  to  and  (g)  unjustly  itetains  from 
turn.      For  that  whereas,  %lc, 

■       (to  wit)  A.  B.  who  sues  as  w«U  for  our  soveveign  lord  tlM  kmg,  '^.^^^ 

(oTj  **  for  the  poor  of  the  parish  of in  the  .county  of—")  as  1^  Jj^  ^^ 

himself  ia  this  behalf,  complains  of  C.  D,  being  in  the  custody,  bit*)  m$ 
mUe,  12)  of  a  plea  that  he  render  to  our  said  lord  the  king,  (or,  ^' to  the 
poor  of  the  aforesaid  parish,"  and  to  the  said  A.  B.  who  sues  as  aforesaid, 

the  sum  of of  lawful  money  of  Grreat  Britain,  which  he  owes  to  and 

unjustly  detains  from  them.     For  that  whereas,  &c. 

■  (to  wit)  A*  B.  complains  of  C.  D.  being,  be.  {om  unity  10)  of  law 
a  plea  of  breach  of  ooveneat  For  that  whereas,  &c.  (see  forms>  Plead.  ^^^ 
Assist.    813.) 

* (to  wit)      A.  B.  coraphiins  of  C.  D.  being,  Sec  (m  mnU,  12)  of    ^4] 

a  plea  that  he  render  to  the  saicT  A.  B.  certain  goods  ana  chattels,  (or,  Indatmue 
^'  deeds  and  writings,"  m  the  dahn  i$)  of  the  Talue  of  of  lawful 

money  of  Great  Britain,  which  he  unjustly  detains  from  him.  For  that 
whereas,  he.     (^See  farms,  post,  593.) 

(to  wit.)    A.  B.  complains  of  C.  D.  being,  he*  (as  ante,  12)  of  la  M/t 

a  plea  that  he  render  to  the  said  A.  B.  certain  gcxxls  and  chattels,  (or,  ^^  ^^^ 
**  deeds  and  writings,"  according  to  the  daim)  of  the  value  of  £-«~  of 
lawful  money  of  Great  Britain,  which  he  unjustly  detains  from  him,  and 
also  the  sum  of  £  (the  aggregate  of  Ae  sums  in  each  of  the  counts  in 
dM)  of  like  lawful  money,  which  he  owes  to  and  unjustly  detains  from 
hkn.     For  that  wheraas,  &c.     (See  forme,  post,  693,  595.) 

'(Same  as  in  asstmpsit,  except  in  tie  description  of  the  form  oyi&eate,or 


adi^ny  whiA'  is  as  foUows ;)  <^  of  a  plea  of  trespass  on  the  case."    For  ^*^*^' 
that  whereas,  &c. 

(to  wit)     A.  B.  complains  of  C.  D»  b«ng,  be.  (at  ante^  12)  of  ^^  tres. 


a  plea  of  trespass,  For  that  (t)  the  said   C.  D.,  &c.  ^^'^ 

(/)  The  dMBaiidiii^  more  or  leM  thin  343,  tmUrm,    It  m  mM  thU  the  wordt  **  ef 

•ppeers  from  Uie  body  of  the  declaration  to  a  plea  that  he  fender,"  4bc.  are  enperfliioai, 

be  dvoy  M  no  ^eabd  of  demurrer,  see  11  and  maybe  rejected,  11   £aflt,65;  but  see 

East,  62,    1  Hen  Bla.  249.    Com.  Dig.  tit.  6  Mod.  806. 

Fkader,  C.  84,  and  Yin.  Ahr.  tit,  Miseast*  (A)  As  to  the  neeessity  for  deebriat  fw 

iA|^.  2  Chit.  Rep.  234.  torn,  see  Com.   Dig.    Action  on  the  Case 

(g)  Bee    forms,   2   Rich.    C.    P.  276.—  upon  Statutes,  ante,  vol.  i.  Declaration. 

Plead.    Assist.   360,  **  of  a  plea    of  debt"  (i)  A  declaration  by  hill  in  tr0spas9,  stat- 

wonld  suffice.    11  East.  62.    In  actions  by  ine,  that  whtr$as  or  wkerrfore  the  defendant 

and  against  executors  and  administrators,  in  dia  the  act  complained  of,  is  bad  on  spe- 

general  omit  the  words  in  italics.    Com.  cial  demurrer,  see  ante,  vol.  i.  Declaration. 

Dig.  Pleader,  2  D.  1,  2.    2  W.  8.  1  Saund.  1  Stra.  621.— 2  Stra.  1151. 1162:  but  not  so 

1.112,  B.  1.  216.  and  3  East,  2.    The  plain-  by  original^  or  in  C.  P.  when  the  writ  is  re* 

tiff  may  always  declare  in  the  detinet  only.  4  cited,  1  Wils.  99.    2  Wils.  203. 
M.  &  8. 120;  b«t  seel  Lev.  130,224. 1  Sid. 


14  BBGCNNINOS  AITS   COKCLUBlOirS 

w«M«*«   EHefibarough. 
'■'*''"*•  Michaelmas  Term,  1  mU.  4. 

To  detain       (to  wit)  Be  it  remembered,  That  on  the   ■  day  of    '  A* 

^n^u^j  ^- (J^^  ^«y  ^^  hmU  filed,)  A.  B,  brought  into  the  office  of  the 

of  the  clerk  of  the  declarations  of  the  court  of  our  lord  the  now  king  before  the 
manikin  ^Qg  himself,  according  to  the  course  and  practice  of  the  same  court,  his 
where^tibie  ^^^"^^  ^iU  against  C.  D.  being  in  the  custody  of  the  marshal  of  the  mar- 
cause  of  shalsea  of  our  lord  the  now  king,  before  the  lung  himself,  of  a  plea  of  &c. 
action  ac-  (^  ^^g  ^j^^  ^^  g^jjj  gj^j  ^jj^  gj^^^  jrjjjj^  ^  ^f  [Michaehnas]  Term,  in  the 

vacation.  ^^^  y^^r  of  the  reign  of  our  said  lord  the  king ;  which  said  bill  follows  in 
these  words  ;  that  is  to  say,  to  wit,  A*  B.  complains  of  C.  D^  being  in  the 
custody,  &c.  (as  ante,  \%  first  precedent,  see  8  T.  R.  643.) 

Ayainst  a  __  (to  wit.  )  A.  B.  complains  of  C.  D,  being  in  the  custody  of  the 
custody  of  sheriff  of—  by  virtue  of  a  certain  Precept,  called  a  bill  of  Middlesex, 
the  sheriff  {or,  ^'  Writ  of  our  said  lord  the  king,  called  a  Latitat,"  as  the  writ  it) 
W-  issued  at  the  suit  of  the  said  A.  B.  out  of  the  court  of  our  said  lord  the 

[  ^^J    king,  before  the  king  himself,  against  the  said  C.  D.  m  this  suit,  and  ^re^ 

tumable  in  the  same  court  on next  after  in  this  same  Term,  of 

a  plea  of  trespass  cm  the  case  upon  promises  (or  as  the  plea  is.)    For 
that  whereas,  &c. 

Against         (to  wit.  )  A,  B.  complains  of  C.  D.  and  E.  F.  the  said  C.  D. 

5^®'  ®^  being  in  the  custody  of  the  sheriff  of  Middlesex,  by  virtue,  fcc.  (as  ante, 
of  the  she-  1^)  ^^^  ^^  said  E.  F.  bebg  in  the  custody  of  the  marshal,  &c.  (as  ante. 
riff,  and     12.)     For  that  whereas,  &c.     (See  10  Wentw.  385.) 

the  other  ^  ^  ^ 

of  the  .  •  . 

marshal.  — —  (to  wit.)  A.  B.  complains  of  C.  D.  who  was  arrested,  (or,  if  the  pro^ 
Affainst  a  cess  was  not  bailable,  '^  served  with  process,")  by  the  name  of  £.  D.  being, 
defendant  j^^^  Pq,.  fj^^i  whereas,  &c.  (describe  the  defendant  by  the  terms  "  the  said 
!!^ong   *  defendant,"  throughout.     1  5.  fc  P.  106.  647,  8.     3  East,  167.) 

name  (2). 

[*16]         •— —  (to  wit.)  A.  B.  by his  attorney,  comes  and  ^ves  the  court  of 

Where  our  lord  the  king,  before  the  king  himself,  ar  Westminster,  in  the  county  of 
°?®.°*[^*  Middlesex,  to  understand  and  be  informed,  that  C.  D.  now  in  the  custody  of 
Sled  a^r  ^^  marshal  of  the  Marshalsea  of  our  lord  the  now  king,  before  the  king  him- 
the  issu-  self,  was  arrested  by  virtue  of  a  certain  Precept  called  a  Bill  of  Middlesex, 
!^d  before  (^  "  ^"^  ^^^^^  ^  Latitat,")  issued  out  of  the  court  of  our  said  lord  the 
deolara-  ^gy  before  the  kmg  himsdf,  against  him  the  said  C.  D.  *at  the  suit  of  him 
tion.  the  said  A.  B.  and  one  E.  F.  in  this  suit ;  and  that  since  the  issuing  the  said 

precept  (or  "  writ,")  and  before  this  day,  to  wit,  on,  &c.  (day  of  death,  or 
about  it)  the  said  E.  F.  died,  to  wit,  at,  &c.  (the  venue)  and  die  said  A.  B. 

(A).  As  to  this  form,  see  toY.  i.  Pleading,  feodant  is  in  custodj  ;  the  words  <*of  a 
0ee  the  form,  Lil.  Eot.  436.  Since  the  4  &.  plea  that  he  render,"  &c.  he'ttig  a  sufficient 
5  W.  &  M.  c.  21 .  8.  '3,  if  the  declaration  do  allegation  that  he  is  hi  custody  at  the  plain- 
not  show  at  whose  suit  the  defendant  is  in  tiff's  suit.  Id.  Ibid.  I  Ken.  114. 
custody,  it  will  be  bad  on  ffenersl  demurrer.  (/)  This  form  shoold  be  adopted  where 
2  Lord  Raym.  1362. — 1  Wils.  119,  20;  but  the  defendant  is  misnamed  in  the  process, 
this  form  is  not  necessary  when  the  plaintiff  otherwise  if  the  misnomer  be  carried  into 
has  proceeded  by  special  original,  or  in  the  the  declaration,  the  defendant  may  plead  in 
Common  Pleas  or  Exchequer.  Impey*s  K.  abatement.  If  the  plaintiff's  name  be  mis- 
B.  616.  Tidd,  9th  ed.  342. — Ante,  vol.  i.  taken  in  the  process,  he  may  be  described 
Pleading.— And  in  a  declaration  in  debt  it  in  the  same  way,  m%ttatis  mutandis^  in  or- 
is unnecesfary  to  state  at  whose  suit  the  de-  der  to  avoid  a  plea  in  abatement. 
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then  aod  there  surviyed  him,  which  the  said  C.  D.  doth  not  deny,  but  admits  »  uvc'f 
the  same  to  be  true  ;  and  hereupon  the  said  A.  B.  complains,  by his  at- 
torney, against  the  said  C.  D.  of  a  plea  of  trespass  on  the  case  upon  pro- 
mises, (or,  as  the  plea  is,)  For  that  whereas,  &c.  (^proceed  in  the  umal  way, 
laying  the  promises  or  causes  of  action  to  the  plaintiff  and  his  deceased  part' 
ncTy  and  concluding  to  the  damage  of  the  surviving  plaintiff.) 


—  (to  wit)  A.  B.  comes,  &c,  (as  in  the  above  precedent  to  the  asterisk.  Where 
and  then  proceed  as  follows)— ''  and  one  E.  F.  at  the  suit  of  the  said  A.  B.  ^^.*^* 
and  that  since  the  issuing  the  said  precept,  (or,  ^  writ,')  and  before  this  day,  to  antg  died 
wit,  on,  fcc.  the  said  E.  F.  died,  to  wit,  at,  fac,  and  ihe  said  C,  D.  then  and  f^^f  ^b© 
there  survived  him,  which  the  said  C.  D.  doth  not  deny,"  &c.  (as  in  the  JJ^u^iJiS 
above  to  ihe  end,  laying  the  promises  by  C.  D.  and  the  deceased  party.)        before  deo 

lar&tion. 


To  the   damage  of  the  said  plaintiff  of  £ — and  therefore  he  brings  his  Covolv- 
luit,  &c.   (»).  ■«o''  o^  * 

John  Doe,      Jl^^'J*^' 
Pledges  to  piosecute  (o)  ^  and  King's 

Richard  Roe,    Bench  (m) 

*And  therefore  as  well  for  our  said  lord  the  king,  (or,  <'  for  the  poor  of  the    [*17] 
Slid  parish  of——")  as  for  himself  in  this  behalf,  he  brings  his  suit,  &c.         I>eclara- 

Pledges,  &c.  (as  above.)        Jl^tJ^'ui 

tam(p). 

And  other  wrongs  to  the  said  plaintiff  then  and  there  did,  against  the  peace  Do.  in 

of  our  said  lord  the  king,  and  to  the  damage  of  the  said  plaintiff  of and  ^'"P***' 

th^efore  he  brings  his  suit,  &2;c. 

Pledges,  &c.  (as  above.) 


IN   THE  COMMON  PLEAS. 

rLVAS. 

hi  the  Common  Pleas. 


— ^  neoct  after  ■  in  Michaelmas  Term,  1 

Wm.  4  (q). 
Middlesex,  (to  wit)  C.  D.  (s)  was  attached  (t)  to  answer  A.  B.  of  a  plea  IpMsmnp 

or  trover 

(w)  This  fiirm  ie  proper  in  every  action  P.  SM  ;)  it  may  be  advieable  to  intitule  tlie  (r). 

bj  liUj  except  debt,  qui  tarn,  and  trespaiis.  declaration  specially  ;  as  in  K.  B.  (see  ante, 

(«)  As  to    ihe    necessity  for    the    word  p.  12,  n.  (a). 
*«smt,"  &e.  see  ante,  to),  i.  J>ecIaration.  (r)  This  form  is  proper,  whether  or  not 

(s)  The  omission  of  pledges  is  not  ma-  the  defendant  be  aotnaJly  a  prisoner  in  the 

tmal.  3  T.  R.  157.    See  as  to  pledges,  ante,  custody  of  the  warden. 
Td.  L  Declantion.  (s)  The  addition  need  not  be  stated  in  the 

(p)  The  declaration  should  not  conclude  declaration.    3  B.  dt  P.  395.    If  the  defend- 

■*ad  damnnm"  in  a  penal  action,  for  a  com-  ant  be  misnamed  in  the  process,  describe  as 

mon  informer  is  not  entitled  to  damages.    4  in  form,  post,  19. 
Burr.  2021.  S490.— 1  Marsh.  Rep.  180.  (t)  As  to  the    distinction    between  the 

{q)  As  perhaps  a  common  capias  maybe  words  attached  and  tummoiud^  and  as  to 

issued  before  the  cause  of  action  arose,  the  this  short  recital  of  the  nature  of  the  action, 

sane  as  in  K.B.  (see  1  B.  A  P.  344.  2  B.  4k  see  1  8aund.318,n.  3;  ante,vel.  i.  Oeelanu 
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[*18] 

Indent 


of  trespass  on  the  case  upon  prwdstn  (u)  ;  and  tbereopon  the  sdd  A.  B. 
(w)  by  E.  F,  his  attorney,  complains  (x).  For  that  whereas,  &c.  (Here 
state  the  caiitse  of  actumj  and  describe  the  parties  to  the  tfuit  throvffhout 
thus :  "  the  said  plaintiff,"  "  the  said  defendant,**  without  repeating  the 
names,  and  condude  as  follows  :)  Wherefore  the  said  plaintiff  saith  that  he 
is  injured,  and  hath  sustamed  damage  to  tile  amount  of  £ — and  therefore 
he  brings  his  suit,  &c. 

(to  wit.)  C.  D.  was  summoned  to  answer  A.  B.  of  a  plea  that  he 


In  debt, 
qui  tarn. 


render  to  nim  the  sum  of  £---  of  lawful  money  of  Great  Britam,  which 
he  owes  to  and  unjustiy  detains  from  him  ;  and  thereupon  the  said  A.  B. 
by his  attorney,  complains.     For  that  whereas,  &c. 

(to  wit.)  C.  D.  was  summoned  to  answer  A.  B.  who  sues  as  well 


lttB;6- 


for  our  sovereign  lord  die  king,  (or,  "  for  the  poor  of  the  parish  of 
the  county  of ")  as  for  himself  in  this  behalf,  of  a  plea  that  he  ren- 
der to  our  said  lord  the  king,  {or,  "  to  the  poor  of  the  said  parish,")and  to 
the  said  A.  B.  who  sues  as  aforesaid,  tiie  sum  of  £ —  of  lawful  money  of 
Great  Britain,  which  he  owes  to  and  unjustiy  detains  from  tiiem ;  and 
thereupon  the  6aid  A.  B.  by  ■  ^  ■*  his  attorney,  complains.  For  that 
whereas,  be. 

(to  wit.)  In  account,  annuity,  and  detinue,  the  defendant  is  stated 


ooant  Ae.  to  have  been  sumiuumtd  to  answer,  and  the  plea  is  described  as  in  E.  B.  by 
bill. 


In  cove- 
nant. 


Mi«fc 


•  (to  wit.)  C.  D.  was  summoned  to  answer  A.  B.  of  a  plea  that  he 
keep  with  him  a  covenant  made  by  the  said  C.  D.  with  the  said  A.  B.  ac- 
cording to  tiie  force,  form,  and  effect  of  a  certain  indenture,  (or,  "  deed- 
poll,"  or,  "  articles  of  agreement,"  or,  "  charter-party  of  affireightment," 
as  the  case  may  be)  made  between  them,  &c.  {or,  if  by  the  assignee  of 
the  reversion,  "  made  by  the  said  C.  D.  witii  E.  F.  and  hk  assigns,*'  or, 
if  iy  an  heir,  "  witii  E.  F,  and  his  heir,"  or,  if  against  the  assignee  of 
the  reversion,"  made  by  G.  H.  for  himself  and  his  assigns  witii  the  said 

,  A.  B.")  and  tiiereupon  the  said  A.  B.  by his  attorney,  complains. 

For  that  whereas,  Sz;c. 

In  detinne      See  the  form  in  K.  B.  ante,  14,  which  may  be  readily  adapted  to  an 
action  in  tiie  C.   P. 


In  ret>)eT- 
in. 


(to    wit.)    C.  D.    was  summoned  to  answer    A.  B.  of  a    plea 

wherefore  he  took  the  cattie,  (oTj  '^  goods  and  chattels,"  accordisig  to  the 
fact)  of  the  said  A.  B.  and  unjustiy  detained  the  same  against  sureties 
and  pledges  until,  &;c.  and  thereupon  the  said  A.  B.  by  —  his  attorney 
complains.     For  that  &c.  {see  post,  843.) 


Stating  defendant  wa«  summoned,  when  he 
.ought  to  haye  been  attached,  would  be  bad 
on  demurrer.  2  Chit.  R.  638.  Sed  qu;  see 
Clark  9.  Crosby,  ante,  vol.  i.  Trespass,  post, 
27. 

^«)  In  case  of  trover,  omit  the  words  in 
italics. 

(w)Or,  •«  the  said  plaintiff."  See 2  Marsh. 
Re.  101.-^  Taunt  121.— 1  New  Rep.  2d0. 


(z)  The  omission  of  these  wordsu  though 
untechnicaly  is  not  demurrable,  1  B.  dE&  P. 
366. 

(y)  See  the  note  to  the  form  in  debt  in 
K.  B.  ante,  13.  In  action  bj  or  against 
an  executor  or  administrator,  the  words  in 
italics  must  be  omitted.    See  ante,  13,  n« 


wherefore  the  siud  C.  D.  wkh  force  and  ainw,  i(c.  broke  and  enterady  &e.  j^'^*^ 
or  ^  made  an  assault,  &c.''  reciting  the  truftus^  at  lengthy  lut  without  paw. 
particularizing  the  tim$y  fiumier,  g^Mntityiy  or  wxlucy)  and  other  wrongs  to 
the  said  A.  B.  there  did,  to  the  great  damage  of  the  said  A.  B.  and  against 
the  peace  of  our  said  lord  the  long,  &c. ;  and  thereupon  the  said  A.  B.  by 
£.  F.  his  attorney,  complains  that  the  said  C.  D.  on,  &c.  at,  &c,  (re- 
ftating  the  trespassety  with  the  circumitances  of  time,  numbeTy  quantity y 
tmd  vabieJ) 


According  to  1  Sound.  818  «.  note  8.     The  declaration  need  not  recite  T^®  **^* 
the  supposed  writ  as  above,  but  may  be  as  in  the  case  in  C  P.  inserting  modem 
**  plea  of  trespass"  instead  of  "  trespass  on  the  case,"   and  omitting  the  form. 
word  whereas  ;  and  it  is  now  most  usual  and  adnisabU  to  adopt  such  form 
as  foUofws : — 

(to  wit.)  C.  D.  was  attached  to  answer  A.  B.  of  a  plea  of  tres- 
pass, and  thereupon  the  said  A.  B.  by his  attorney,  complains,  For 

lliat,  &c.     {Here  state  the  cause  of  action,  which  may  be  m  the  forms  post, 
8S0  to  876.) 

*  tithe  Common  Pleas.  [a^] 

As  yet  ofMxchaehnas  Term,  in  the  1st  year  of  fyc.  to  tvity  on  the  '^o  deuin 
6th  day  of  December,  A.  D.  1830.  T/cil^dy 

London,  (to  wit.)  C.  D.  was  attached  to  answer  A.  B.  of  a  plea  of  of  the  wur- 

trespass  on  the  case,  upon  promises,  and  thereupon  the  said  A.  B.  by ^^  ^^  ^« 

his  attorney  complains.     For  that  whereas  the  said  defendant  heretofore,  in  y^a- 
and  before  the  commencement  of  this  suit,  to  wit,  on,  &c.  at,  &c.     (^Con-  tion 
dude  aa  in  other  cases,  stating  throughout  that  "  before  the  commencement  ^^«^«  J*® 
of  this  suit,  to  wit,  on,  be.  defendant  was  indebted,"  &c.)  aotion 


aniet  m 


(to  wit.)  C.  D.  was  attached  to  answer  A.  and  B.  of  a  plea  of  JJ 


such  vac»- 

trespass  on  the  case  (as  the  plea  is) ;  and  thereupon  the  said  A.  by  E.  F.  Where 
has  attorney,  comes  and  gives  the  court  here  to  understand  and  be  informed,*one  of  the 
that  since  the  suing  out  of  the  origmal  writ  in  this  cause,  and  before  this  SiecTafler 
day,  to  wit,  on,  &c.  (day  of  his  death,  or  about  it)  at  (venue)  the  said  B.  the  iisu- 
died,  which  the  said  C.  D.  doth   not  deny,  but  admits  the  same  to  be  *°MJ^^* 
true ;  and  thereupon,  the  said  A.  by  his  attorney  aforesaid  complains,  that 
whereas,  fee. 

The  same  as  Ae  last,  mutatis  mutandis.  Wheie 

one  of  th* 
defend- 
— — —  ants  died. 


WheiefiHre  the  said  plaintiff  saith  that  he  is  injured,  and  hath  sustaiaied  ^^^^^^* 
damage  to  the  amount  of  £ —  and  therefore  he  brings  his  suit,  &c.  deelara- 

Wherefore,  as  well  for  our  lord  the  king  (or,  "  for  the  poor  of  the  tion  in  C. 
parish  of ")  as  for  himself  in  this  behalf  he  brings  hb  suit,  &c.  Ditto  in 

debt,  qui 
(z)  As  to  the  insertion  here  of  the  words    the  plaintiff  saes  in  a  partionlar  character  tarn  (6), 

"  and  thereapon  the  said  A .  B.  complains,"    as  execntor,  &e, 

see  2  Marsh.  Rep.  101.  (b)  See  the  form  and  note  in  K.  B.  ante, 

(s)  This  form  wiU  saffice  in  all  cases  ez-    13, 18. 

eept  in  debt  qoi  tarn,  and  trespass,  or  where 
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IV  eoM-        And  other  wrongs  to  the  said  plaintiff  then  and  there  did,  to  ttie  great 
J^"'"'^*  damage  of  the  said  plaintiff  and  against  the  peace  of  our  lord  the  long  ; 
trespaM.    wherefore  the  said  plaintiff  saith  that  he  is  mjured,  and  hath  sustained  dam- 
age to  the  amount  of  £-*-  and  therefore  he  brings  his  suit,  &c. 


IV  ivrvKi- 

OR 
COUBTS. 


IN  INFERIOR  COURTS. 


Before  the  Mayor  and  AMermen  in  the  Chamber  of  the 
CruUdhaU  of  the  City  of  London. 
In  tbe  A.  B.  and  E.  F.  his  wife  (which  said  E.  F.  (1)  doth  sole  merchandize 

Mavor*8     without  her  husband,  in  the  art  or  trade  of within  the  city  of  Lon- 

London  ^on),  by  their  attorney,  complabs  against  C.  D.  in  a  plea  of  tres- 
is baron     pass  on  the  case.     For  that  whereas  the  said  C.  D.  on,  &c.  at  the  parish 

f  °^  ^kT*'  ^^ ^  ^®  ^^^  ^^  London,  and  within  the  jurisdiction  of  this  court, 

ing  feme    ^^  indebted  to  the  said  E.  F.  then  and  now  being  the  wife  of  the  said  A. 
■oie  trader  B.  and  then  and  now  trading  and  merchandizing  within  the  said  city,  in 
'^!^^'"v^*  the  art  or  *trade  aforesaid,  alone  and  without  her  said  husband,  according 
r#23]     to  ^6  custom  of  the  said  city,  in  the  sum  of  £ —  of  lawfiil,  &c.  or,  &c. 
(Here  state  the  cause  of  action^  laying  the  promises  to  E.  F.  and  describ- 
ing her  '^  as  such  sole  lauder  as  aforesud." 

against  A.  B.  by his  attorney,  complains  against  C.  D.  and  E.  F.  bb 

baron  and  wife,  which  said  E.  F.  doth  sole  merchandize  without  her  husband,  in  the 

bekur  sole  *"^  ^^  trade  of  a within  the  city  of  London,  b  a  plea  of  trespass  on 

trader  the  case  upon  promises.  For  that  whereas  the  said  £.  F.  so  being  such 
witbin  the  sole  trader  as  aforesaid,  on,  Sz;c.  in  London,  &c.  then  and  still  being  the 
^'  ^'  wife  of  the  said  C.  D.  and  then  and  still  trading  and  merchandizing  with- 

in the  said  city,  in  the  art  or  trade  aforesaid,  alone  and  without  her  said 
husband,  according  to  the  custom  of  the  said  city,  as  such  sole  trader  as 
aforesaid,  was  then  and  there  indebted,  Sz;c. 

Oom*ce-         Borough  of  Southwark,  (to  wit.)  A.  B.  by hb  attorney.  Complains 

concl  "**  against  C.  D.  in  a  plea  of  trespass  on  the  case  upon  promises.     For  that 

sion  of  whereas  the  said  defendant,  on,  &c.  to  wit,  at  Southwark,  in  the  county 

declara-  of  Surrey,  and  *within  the  jurisdiction  of  thb  court,  was  indebted,  &c.  &c. 

Borouffh  *  (*Si^«^'^  every  material  fact  to  have  happened  "  at  Southwark  aforesaid, 

Court  of  unthin  the  county  and  jurisdiction  aforesaid,^^   and  conclude   as   in  the 

^^k'(d^  JGTig^*  Benchy  by  bill,  ante,  page  16.) 

l^i         («}  A«  to  this  costom,  see  9  B.  d&  P.  93.        (d)  See  Plead.  Assist.  385.  Motg.  174. 

(!)  In  Pennsr^vania  she  may  sue  and  be  sued,  plead  and  be  impleaded  at  law,  in  any 
ooait,  without  naming  her  husband.  Act  of  22d  Feb.  171ti.  1  Sm.  Laws,  99.  See  Burke 
9.  Winkle,  2  Serg.  &>  Aawle,  189. 


[89*] 

'BY  AND  AGAINST  PARTICULAE  PEKSONS. 


▲TTORNIES,    be. 

'    Michaelmas  Termy  1  Witt.  4. 

(to  wit.)  (6).  A.  B.  gentleman,  one  of  the  attomies  of  the  court 

of  our  lord  the  now  king,  before  the  king  himself,  being  present  here  in  l?ecUra- 
court,  in  his  own  person,  according    to  the    liberties    and    privileges    of  attorney"* 
the  said  court  for  such  attomies,  and  other  officers  of  the  court  aforesaid,  in  C.  £. 
from  time  immemorial  used  and  approved  of  in  the  same  court,  complains  (')* 
of  C.  D.  being  in  the  custody,  &c. — 2  Saund.  1,  n.  1,     (Same  canclvr 
iton  as  in  other  cases.)  '  Pledges,  &c. 

(to  wit.)    A.  B.  complains  of  C.  D,  gentleman,  one  of  the  attor-  K'«U 

nies  of  the  court  of  our  lord  the  now  king,  before  the  king  himself,  being  3^'^?* 
present  here  in  court  in  his  own  person,  of  a  plea  of  .trespass  on  the  case 
{or  as  the  plea  is).     For  that  whereas,  &c.     (Jkstead  of  the  words  at 
the  end,  '^  and  therefore  he  brings  his  suit,  be/'  say  ^'  he  prays  relief,"  &c. 
(rf).  Pledges,  &c. 

^EOeiAorimgh.  [*30] 

Michaelmas  Term,  1  Witt.  4. 

(to   wit.)  Be  it  remembered,  that  on  the  ^—  day  of (/),  Declara- 

in  the  1st  year  of  the  reign  of  our  lord  the  now  king,  A.  B.  brought  into  J^"*  ^**®* 
the  office  of  the  cleric  of  the  declarations  of  the  court  of  our  said  lord  the  of  action 
king,  before  the  king  himself,  uccording  to  the  course  and  practice  of  the  accrues,, 
same  court,  his  certain  bill  against  C.  D.  gentleman,  one  of  the  attomies  JUf  i^fi^g^j 
of  the  same  court,  and  filed  ^e  same  bill  as  of  Michaelmas  Term,  in  the  in  vacal 
first  year  of  the  reign  of  our  said  lord  the  king,  which  said  bill  follows  in  ^^^  («)• 

these  words,  that  is  to  say, (to  wit.)  A.  B.  complains  {as  ante,  29. 

—See  5  T.  R.  325.  2  Saund.  1,  n.  1.) 

HBenborough. 

3iichaelmas  Term.  1   Witt.  4. 
(to   wit.)   A.  B.  complains  of  C.  D.  Esquire,  marshal  of  the  0o. 


Marshalsea  of  our  lord  the  now  king  before  the  king  himself,  present  here  Mraintt 

•■'^  ~nar 


in  court,  in  his  own  proper  person,  of  a  plea  of  trespass  on  the  case  (or  ,|,^™"' 


as  the  plea  is).     For  that  whereas,  be.     (Here  state  the  cause  of  action^ 
and  conclude  as  follows :)     To  the  damage  of  the  said  A.  B.  of  £ —  and 

therefore  he  prays  relief,  &c.  Pledges,  be. 

(a)  See  form,  Plemd.  A.  197.  and  how  plaintiff  is  to  act  in  snch  case  as  to 

li>)  As  to  venue  in  action  mgainst  attor-  notice  to  plead,  see  5  J  B.  Moore,  425. 

Bies,  see  Tidd*s  Prac  9th  edit.  tiO.  (/)  The  day  of  filing  the  bill,  but  though 

(e)  See  forms,  2  Rich.  C.  P.  90  — Plead,  a  wrong  day  be  stated,  evidence  will  be  al- 

A.  157.  lowed  to  correct  the  mistake. — 5  B,  6l  A. 

(i)  The  omission  of  th^se  words  is  not  a  847. 

cause  of  demarrer. — Andr.  Rep.  247.  (i')T'he  like  in  debt,  see  post,  419.    If 

(e)  See  ante,  vol.  i.    Joinder  of  Actions,  the  bill  be  filed  in  vacation,  the  form  will 

The  essoign  day  is  a  day  of  the  Term  so  as  be  as  that  against  an  attorney,  supra^  mU' 

to  file  this  bill   without  a   memorandam;  itiHs  w,utandt8. 

Vol.  n.  3 
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ATTOR-     ^  f]^  Common  Pleas. 
'"'*'  ^°  Michaelmas' Term,  1  WiU.  4. 

Declmra.        ^to  Wit.)    C.  D.  was  attached  by  his  majesty's  writ  of  privilege  is- 

attorney"*  Suing  out  of  his  said  Majesty's  Court  of  the  Bench  here,  to  answer  unto 
of  C.  P.  A.  B.  gentleman,  one  of  the  attornies  of  the  same  court,  according  to  the 
(*)•  liberties  and  privileges  of  the  same  court,  for   such  attornies,  and  other 

officers  of  the  same  court,  from  time  immemorial  used  and  approved  of 
therein,  of  a  plea  of  trespass  on  the  case  (or  as  the  plea  is)  ;  and  there- 
iqpoQ  the  said  A*  B«  in  his  own  person,  complains,  whereas,  &c. 
(cimelude  as  tuuaL)  Pledges,  be. 

r#jiii     *^  ^^^  Common  Pleas. 

l^^J  Michaelmas  Term,  1   Witt.  4. 

To  the  Justices  of  our  Lord  the  King 

of  the  Bench. 

oMoinsfn      (^  ^^0    ^*  ^'  ^Y  ^'  ^'  ^^^  attorney,  complains  of  C.  D.  gentle- 

mttornev  man,  one  of  the  attornies  of  his  Majesty's  Court  of  the  Bench  here,  pre- 
of  C.  P.  QQf^i  i^YB  in  court  in  his  own  person,  of  a  plea  of  trespass  on  the  case,  &c. 
^  (or  as  the  plea  is).     For  that  whereas,  Jtc.     (^Conclude  as  in  K.  B.     1 

Rich.  C.  P.  262.     Andr.  Rep.  247.) 

&  the  ComMnon  Pleas. 

Michaelmas  Term,  1    WiU.  4. 

Deelara-        (to  wit.)  Be  it  remembered.  That  on next  after in 

**°**1^*"'  this  same  Term,  A.  B.  came  into  his  Majesty's  Court  of  the  Bench  here, 

on  Biter       iT^Tii*  jv  I'l  1  !•  • 

appear-  by  rj..h .  his  attorney,  and  brought  mto  the  same  court  here  his  certain 
ance.  bill  against  C.  D.  gentleman,  cme  of  the  attornies  of  the  said  Majesty's 
Court  of  the  Bench  here,  present  here  in  court,  in  his  own  person,  of  a 
plea  of  trespass  on  the  case  (as  the  plea  is)  ;  and  there  are  pledges  for 
the  iMosecution  thereof,  to  wit,  John  Doe  and  Richard  Roe;  which 
said  bill  follows  in  these  words,  that  is  to  say.  To  the  justices  of  our  lord 
the  king  of  the  Bench, ——— to  wit,  A.  B.  by his  attorney,  com- 
plains of  C.  D.  (to  the  end  of  the  bill.) 


[*32j  *  INFANTS. 

'"^""-    EOenborough. 

Michaelmas  Term,  1    Will.  4. 

Deelara-        (to  wit.)  A.  B.  by  E.  F.  who  is  admitted  by  the  court  of  our 

infan/in"  ^^^  *®  ^^^  ^^S  before  the  king  himself,  here  to  prosecute  for  the  said 
K.  B.  (j).  A.  B.  who  is  an  infant  within  the  age  of  twenty-one  years,  as  the  next 

fiiend  of  the  said  A.  B.  complains  of  C.  D.  being,  fac.  — --^  [2  Saund. 

117  f.     Tidd's  Ptact.  9th  edit.  99.] 


Deelara-  _ 

tion  by  an 
infant  in     P^SS  on 
C.  P. 


hi  the  Common  Pleas, 

Michaelmas  Term,  1  Will.  4. 
^to  wit.)  C.  D.  was  attached  to  answer  A.  B.  of  a  plea   of  tres- 
the  case  (as  the  plea  is),  and  *thereupon  the  said  A.  B.  by  E.  F. 


[^331         (A)  S^e  other  forms*  1   Rich.  C.  P.  455,  264  —Plead.  Afsift.  .305.    It  seems  a  Ser- 

359.— Morg.   Prec.  480.— Lil.  £nt.  37.  65^  jeant    must  be  sned    by    original.— Tidd's 

88.  Prac.  9th  edit.  80. —Plead.  Assieit.  305. 

(i)  See  other  forms,  1  Rich.  C.  P.  2t>2.  (J)  See  form,  Pi«ad.  A.  160. 
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wlw  is  admitted  by  the  coart  of  oar  lord  the  king  of  the  bench  here^  to  iwAvri. 
prosecute  finr  the  said  A.  B.  who  is  an  infant  within  the  age  of  tweotyf- 
one  years,  as  tibe  next  friend  of  the  said  A«  B.  eomplams  that.  Whereas? 

&c. 


A8SI6NEKS    OF    BANKRITPTS,  fyc*  AMIffV- 

Eneniarang-h. 

Michaelmas  Term,  1  Will,  4.      Com. 
(to  wit.)  A.  B.  and  C.  D.  assignees  of  the  estate  and  effects  of  E.  "®"*^®" 


F.  a  bankrupt,  according  to  the  Statute  (k)  in  force  conceoiing  bankrupts,  declan- 
complain  of  G.  H.  bebg,  &c.   (as  antey  12,)     For  that  whereas,  Ijc.  tionbyas- 
iSufarv>,,po,t,91.)  ^:^/ 

in  K.  B. 

•^—  (to  wit)  E.  F.  was  attached  to  answer  A.  and  B.  aesignees  of  (*) 
the  estate  and  effects  of  C.  D.  a  bankrupt,  according  to  the  Statute  in  j^^'c'p* 
force  concerning  bankrupts,  of  a  plea  of  trespass  on  the  case  (as  the  plea 
is)  ;  and  hereupon  the  said  A.  and  B.  assignees  as  aforesaid,  by  G.  H. 
their  attorney,  complain  that,  Whereas,  &c.     (See  form,  post,  91.) 

(to  wiL)  A.  B.  and  C.  (the  said  B.  and  C.  being  assignees  of  the  By  o«e 

estate  and  effeets  of  E,  F.  a  bankrupt,  according,  &c.  as  above)  complain,  partner 
tc.    {See  farm,  p<»t,  101.)  •-/n*^^ 

another. 

(to  wit.)  A.  B.  and  C.  D.  assignees  of  the  estate  and  effects  of  By  assign- 

L  K.  a  bankrupt,  under  and  by  virtue  of  a  commission  of  bankruptcy  **■  ®^  ^^^ 
duly  issued  and  awarded  against  ^e  said  I.  K.  and  E.  F.  and  G.  H.  assign-  bankrapc* 
ees  of  the  estate  and  effects  of  L.  M.  a  bankrupt,  under  and  by  virtue  of  unilcr  wv- 
a  commission  of  bankruptcy  duly  issued  and  awarded  against  the  said  L.  ""'  P^"*" 
M.  accordmg  to  the  Statute  m  force  concemmg  bankrupts,  complain  of  to  recover 
0.  P.  being  in  the  custody,  &c.  For  that  whereas,  &;c»  *  <***>*  <*"• 

to  the  joint 
estate  (l\ 

(to  wit.)  A.  B.  assignee  of  the  debts,  estate,  and  eSiect  of  C.  D.,  By  the  •«- 

heretofore  an  insolvent  debtor,  and  duly  discharged  from  imprisonment  ac-  nignees  of 
cording  to  the  force,  form,  and  ^ect  of  act  of  parliament  made  at  West^  •**  Tdu^t- 
minster,  in  the  7th  year  of  the  reign  of  his  late   Majesty  King  George  the  or  (m). 
Fourth,  intituled,  ^'  An  Act  to  amend  and  consolidate  the  laws  for  the  rehef 
of  insolvent  debtors  in  England,"   acording  to  the  force,  form,  and  effect  of 
the  said  act,  complains  of  E.  F»  being,  &c.  (if  in  C.  P.  or  Exchequer ^  al- 
ter the  commesicement  accordingly.)   For  that  whereas,  heretofore  and  before 

{k)  The  Statute  now  in  force  ii  the  6  Geo.  The  precedent  therefore  on  thif  head,  int srt- 

4. 0.  16.  See  forma,  Morg.  Prec.  453.  Plead,  ed  in  prior  editions  of  this  work  ia  oaitted. 

Assist.  311.-2  Rich.  C.  P.  80,  93— Lil.  (l)  See  ante,  vol  i.  16.—2  J.  B.  Moore,  3. 

Ent.  41.     As  to  how  assi||rnees  sue  when  (m)  The  statute  now  in  force  concerning 

there  are   different    commissions,  &c.  see  insoivei^t  debtors,   is  the  7   Geo.  4.  c.  57. 

aate,  Tol.  i.  16.  See  the    precedent,  1  Wentw.    368.    See                  ' 

The  trastee  or  assignee  of  a  bankrupt  an-  also,  as  to  actions  by  assignees  of  an  insel- 

der  the  Scotch  Sequestration  Acts,  nu  no  vent,  and  when  they  should  sue,  ante,  vol. 

pc^er  to  sue  in  this  country  on  a  chose  in  i.  17.  61. 
cefun».~4  O.  &  H.  669.--6  M.  <&  S.  126. 


(I)  See,  as  to  what  is  a  sufficient  averment  of  the  plaintiils'  title  to  sue  as  assignees, 
lletoher •!  «1.#.  P«fsott  H «1.,  6  Oosv.  4t  Ryl.  U 
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Aiiisff-    the  said  C.  D.  subscribed  his  petition  for  his  discharge  from  imprisonment^ 
"**      according  to  the  provisions  of  the  said  statute,  to  wit,  on,  &c.  at,  &:c. 
(See  ikefanM  in  assumpsit,  post,  101 ;  and  in  trover,  poet  838.) 

By  the  tt*     *" (^  ^^)  ^*  ^'  assignee  of  the  remaining  debts,  estate,  and  effects 

•igQM  of  of  T.   A.  an  insolvent  debtor,  and  duly  discharged  fr<Hn  imprisonment 
*"  L  dfto  ^  pursuance  of  an  act  of   parliament  made  at  Westminster,  in  the  7th 
ther»iiioT-  year  of  the  reign  of  his  late  Majesty  Kmg  George  the  Fourth,  intituled 
il  of  the    «  An  Act  to  amend  and  consolidate  the  laws  for  the  relief  of  insolvent 
»J? bytK  debtor^  in  England,"  the  said  R.  B.  havmg  heretofore  been  appointed  an 
IimolTeiii  assignee  of  the  debts,  estate,  and  effects  of  the  said  T.  A.  remaining  u&- 
^•^       settled,  undisposed  of,  and  not  applied  by  one  A.  N.  before  then  assignee  of 
the  debts,  estate,  and  effects  of  the  said  T.  A.  the  said  A.  N.  having  be- 
fore then  been,  under  and  by  virtue  of  the  said  act  of  parliament,  remov- 
ed from  such  trust  and  office  as  assignee  as  aforesaid,  complains  of  R. 
S.  &c.  (Proceed  as  usual  as  in  other  actions  at  the  suit  of  assignees,    cu 
post,  101.) 
CenolQ-         To  the  damage  of  the  said  plaintiff,  as  assignee  as  aforesaid,  of  £ — 
■ion  in  K.  ^^j  therefore  he  brings  his  suit  &c. 

^X^i.  Pledge,  fcc- 

buikrapt 

or  insol-  Whereof  the  said  plaintiff  saith,  that  as  assignee  as  aforesaid  he  is  injur- 
IHie  like  ^'  ^^^  ^^  ^  ^^^  assignee  sustained  damage  to  the  amount  of  £ —  and 
in  C.  ?.      therefore  he  brings  his  suit,  &c. 


[4*341  *BT    AND    AGAINST   EXECUTORS    ANP   Ai>MINI9TBATORS. 


BXBCU- 
TORf  AITD 
ADMIHIS 


EHenborough. 
TRATOBs.  Michaelmas  Term,  1  WiU.  4. 

BegiDDing      ^^  ^it^)  j^^  B.  executor  of  the  last  will   and  testament  of  E.  F, 

ration  by '  deceased,  complains  of  C.  D.  executor  of  the  last  will  and  testament  ol 
anexeou-  G.  H.  deceased,  being  in  the  custody,  &c.  (Ante,  12.  See  1  Saund.  112^ 
tor  against  j^^   j^  g^     rpjj^  f^^^  jj  ^^  game  against  an  executor  de  son  tort,   1   Saund. 

tor  in  k/  ^65.  In  debt,  whether  by  or  against  an  executor  or  administrator,  omit 
B.  (i»).       the  word  "  owes  to  andJ*  See  ante,  13.) 

The  like        (to  wit.)  C'  D.  executor  of  the  last  will  and  testament  of  G.  H. 

"*  deceased,  was  attached   (or,  "  summoned")  to  answer  A,  B.  executor  ol 

the  last  will  and  testament  of  E.  F.  deceased,  of  a  plea  of  trespass  on 
the  case  (or  as  the  plea  is  ;)  and  thereupon  the  said  A.  B.  executor  as 
aforesaid,  by  G.  H.  his  attorney,  complains  that.  Whereas,  &;c. 

fly  the  ex-      (to  wit)  A.  B.  executor  of  the  last  will  and  testament  of  E,  F. 

an^ezeo^a-  deceased,  which  said  E.  F.  in  his  life-time  and  at  the  time  of  his  death 
tor.  was  executor  of  the  last  will  and  testament  of  G.  H.  deceased,  complains, 

be. 

(B)  See  fomif,  9  Rich.  C.  P.  142.— Flead.  A.  9.  346.— Lil.  Snt  96,  7.  60. 
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See  a  fbim,  post,  104.  By  a  tar- 

Tiving  ex- 
See  a  ibnn,  post,  105.  B   h 

band  and 

See  a  ibim,  post,  106.  wife,  cxe- 

oiitruc. 

(to  wit.)     A.  B*  administrator  of  all  and  singular  the  goods,  chat-  ^e^^^'^ 

teb,  and  credits  which  were  of  E.  F.  deceased,  at  the  time  of  his  death,  tor. 
who  died  intestate,  complains  *of  C.  D.  administrator  of  all  and  singular  By  an  ad. 
the  goods,  chattels,  and  credits  which  were  of  G.  H.  deceased,  at  the  time  ninistra- 
of  his  death,  who  died  mtestate,  being  in  the  custody,  &c.     fAnte,  12.  *<>^  ■«*«?■* 

c_  r  4.i/^o\  ^  *»  admm- 

See  fonns,  post,  109,  Sec.)  istrator  in 

K.  B.  (o). 

^to  wit)      C.  D.  administrator,  &c.  (a$  ante,  34,)  was  attached    1*^1 

(or  in  deot  or  covenant  "  summoned")  to  answer  unto  A.  B.  administra-  ^^  **t  ***' 

*        a  /.         1         o  ministra- 

tor,  &c.  Ol  a  plea,  &C.  tor  against 

an  adnun- 

(to  wit)     A.  B.  administrator  (with  the  last  will  and  testament  c!'?.^'  ^^ 

of  6.  C.  deceased,  annexed)  of  all  and  singular,  the  goods  and  chattels.  By  an  ad- 
rights  and  credits,  which  were  of  the  said  G,  C.  deceased,  at  the  time  of  ™'«n»*'«- 
his  death  left  unadministered  by  W.  B.  and  E.  S.  in  their  life-time,  now  nianon^" 
respectively  deceased,  and  which  said  W.  B.  and  E.  S.  in  their  life-time,  with  wiU 
and  aft  their  deaths,  were  the  executors  of  the  said  last  will  and  testament  •'^°«*'<*« 
of  the  said  G.  C.  deceased,  complains  of  G.  H.  bemg  in  the  custody,  be. 
{Su  form  fotty  111.) 


See  a  form,  post,  110. 
See  a  form,  post.  111. 


By  an  ad- 
ministra- 
tor duran* 
te  minoire 
fetate. 

« 

—  (to  wit)     A.  B.  administrator  of  all  and  singular  the  goods  and  ^7^  '^ 
cfaatteb  and  credits  of  E.  F.  deceased,  limited  until  the  original  will  and  mUilatra. ' 
testament  of  the  said  deceased,  or  an  attested  copy  thereof,  should  be  tor. 
brought  into  and  left  in  the  Regbtry  of  the  Court  of  the  Registry  of  the  ^7  ^  ^^^ 
Archbishop  of  Canterbury,  Primate  of  all  England,  and  Metropolitan,  and  lorTim^ted 
letters  of  administration  to  the  same  annexed,  of  all  and  singular  the  goods  until  the 
and  chattels  and  credits  of  the  deceased,  should  be  applied  for  and  grant-  <>riffinal 
ed  by  the  same  court,  but  no  further  or  otherwise,  or  in  any  other  manner,  copy 
complains,  be.     For  that  whereas,  &c.  {as  usual  in  othsr  actions  at  the  thereof,<be 
suit  of  an  administrator ,  see  forms,  post,  109.)     Yet,  &c.  (as  post,  35  a)  |*nto  th^ 
nor  to  the  said  plaintiff  after  the  death  of  the  said  E.  F.  (to  which  said  Archbish- 
plaintiflf,  after  the  death  of  the  said  E.  F.  to  wit,  on,  &c.  at,  &c.  adminis-  op*8  Court 
(ration  of  all  ^d  singular  the  goods,  chattels,  and  credits,  which  were  of 
the  said  C.  D.  at  the  time  of  his  death,  limited  until  tlie  original,  &c.  {as 

above)  by was  granted.     To  the  damage  of  the  said  plaintiff  as  ad-  P'o^e'** 

ministetor  as  aforesaid,  and  therefore  he  brings  his  suit,  &c.  with  this  tliat 
the  original  last  will  and  testament  of  the  said  deceased,  or  any  authentic 
or  other  copy  thereof,  hath  not  yet  been  brought  into  or  left  in  the  Regis- 
try of  the  Court  of  the  Archbishop  of  Canterbury,  and  letters  of  adminis- 


(o)  See  a  pfrecadent.  Pleads  A.  369,  Slc. 
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Bssou-  tration,  with  the  same  annexed,  of  all  and  smgular  the  goods,  chattels,  and 
IdhiiiiS'  cr^di^  of  the  said  deceased,  been  applied  for  or  granted  by  the  same  court, 
TRATow.   and  the  said  letters  of  administration  are  now  in  full  Ibsee  and  oifect. 

Api'iDBt         See  a  form,  post,  1 13. 

an  admin- 

ittTEtor  d6  -     - 

bonis  non       And  the  said  A.  B.  brings  into  court  here  the  letters  tesCamentarj  of  the 

with  will  s^i^  £,  Y.  deceased,  whereby  it  fiiUy  appears  to  the  said  oourt  here,  that 

Frofert  ^  ^^  ^'  B*  ^^  executoT  of  the  last  will  and  testament  of  the  said  £.  F. 

by  an  ex*  deceased,  and  hath  the  execution  therec^,  &c. 

ecQtor  in 
K.  B.(p). 

Profert  by  ^j  jjj^  gj^j^j  ^^  g^  brings  into  court  here  as  well  the  letters  testament- 
tor  of  an '  ^^  of  ^®  said  E.  F.  deceased  as  the  letters  testamentary  of  the  said  G. 
executor  H.  deceased,  whereby  it  fully  appears  to  the  said  court  here  that  the  said 
(9)*  E.  F.  in  his  life-time  was  executor  of  the  last  will  and  testament  of  the 

said  G.  H.  deceased,  and  that  the  said  A.  B.  b  executor  of  the  last  'will 
and  testament  of  the  said  E.  F.  deceased,  and  hath  the  execution  of  the 
last  wills  and  testaments  of  the  said  E.  F.  and  G.  H.  respecthrely,  be. 

Profert  by 

ingezeea-      See  a  fivm,  post,  105. 

tor. 

^"^if '  (-^^  ^^  ^^  ^/^  ^^^  <^oumi9  in  the  dedaraiion^) —  Yet  the  said  defeiid- 
d^ara-^  ant  not  regarding  his  said  promises  and  undertakings,  but  contriving  and  in- 
tion  by  an  tending  to  deceive  and  defraud  the  said  E.  F.  in  his  life-time,  and  the  said 
r^'to"""  P'*"^tiff  as  administrator  as  aforesaid,  after  the  death  of  the  said  E.  F,  to 
K.  fi.  (r).  which  said  plaintiff  after  the  death  of  the  said  E.  F.  to  wit,  on  &c.  (date 
of  grant)  at  &:c.  (venue)  aforesaid,  administration  of  all  and  singular  the 
goods,  chattels,  and  credits,  which  were  of  the  said  E.  F.  deceased,  at  the 

time  of  his  death,  who  died  intestate,  by  ( christian  name  of  the  Arch" 

bishop,  fyc.)  by  Divine  Providence,  Archbishop  of  Canterhury,  Primate 
[36*]  of  aU  England,  and  Metropolitan  (s),  in  due  ^orm  of  law  was  granted, 
in  this  behalf,  hath  not  as  yet  paid  the  said  sums  of  money,  or  any  part 
thereof,  to  the  said  E.  F.  in  his  life-time,  or  to  the  said  plaintiff,  since  the 
death  of  the  said  E.  F.  (although  aften  requested  so  to  do ;)  but  he  so  to 
do  hath  hitherto  wholly  refused,  and  still  refuses  to  pay  the  same,  or  any 
part  thereof,  to  the  said  plaintiff,  to  the  damage  of  the  said  plaintiff,  as  ad- 
ministrator as  aforesaid  of ;  and  therefore  be  brings  his  suit,  &c.     (Add 

a  profert  to  the  tetters  of  administration,  as  next  form.) 

Proi^rt  by  (To  the  end  of  the  declaration  to  the  word  *^  sm^'  fyc.  ut  supra,)  And 
an  admin-  the  said  plaintiff  brings  inte  court  here  the  letters  of  administration  of  the 
K.'b/*'^  said  archlnshop,  (or  <^  bishop,")  which  give  sufficient  evidence  to  the  said 


(»)  This  profert  it    not  neceraary  until        (s)  Thia  is  to  be  taken  from  the  gtmnt  of 

.  declaration.  the  adminiati atioo.      If  the  administration 

(q)  See  forms  Co.  £nt.  1.  b.— Lil.  £nt.  was  ^rranted  by  the  yicar-general  and  official 

l6o,  6.  principal  of  a  bishep,  instead  of  the  words 

(r)  See  forms,  Lil.  Ent.  165, 166,  399  ;  in  italics,  say  ««  by  A.  B.  vicar-reneral  and 

and  as  to  administration  by  a  diocese  Com.  official    principal   of  the    Lora    Bishop  of 

Rep.  17.  CbMttr. ' 
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oouft  here  of  the  grant  of  adnuaistratioii  to  the  said  plakiliff  as  aloresaid,  xncu- 

tfae  date  whereof  is  a  certaia  day  and  year  therein  named^  to  wit  the  day  ^^^i^^^ 

ifldyear  in  that  behalf  above  mentioned,  &c.  tbatob*. 

Pledges,  &c. 

And  the  said  plaintiff  brings  into  court  here  the  letters  of  administration  Profrrt  by 
of  the  said  archbishop,  which  give  sufficient  evidence  to  the  said  court  here,  f°  admin- 
of  the  grant  of  administration  to  the  said  E.  F.  as  aforesaid,  as  also  the  let^  b^^non* 
ters  of  administration  of  the  said  archbishop,  after  the  death  of  the  said  E.  of  an  ad- 
F.  to  the  said  plaintiff  as  aforesaid,  which  give  sufficient  evidence  to  the  f^"'!'^^ 
sud  court  here  of  the  grant  of  administration  to  the  said  plaintiff  as  albre-       ^ 
said,  the  respective  dates  whereof  are  the  days  and  years  aforesaid  in  that 
behalf. 

Pledges,  &c. 

And  the  said  plaintiff  brings  here  mto  court  the  letters  testamentary  of  Profert  by 
the  said  G.  C.  deceased,  whereby  it  appears  that  the  said  W.  B.  and  E,  S.  f^^*"'' 
were  executors  of  the  last  will  and  testament  of  the  said  6.  C.  and  in  their  with  th*e 
life-time  had  the  execution  thereof.     And  the  said  plaintiff  brings  here  into  ^ill  ^n- 
couit  the  letters  of  adminbtration  of  the  said  archbishop,  which  gave,  &^c«  ^^^^  ' 
{Omdude  as  in  the  above  form,) 


BT    CLiEBKS    OB   TREASURERS    APPOINTED    TO    SUE    BT    STATUTE.  CLERKS, 

(venue)  (to  wit.)    A.  B.  clerk  (or  treasurer)  to  the  trustees  for  Oeclara-  ' 
putting  into  execution,  and  acting  under  and  by  virtue  of  a  certain  act  of  tion  by  a 
parliament,  made  and  passed  in  the  —  year  of  the  reign  of  his    present  J^*^""^  **' 

Majesty  [or  late  Majesty,  King the  ^^—  ],  intituled  "  An  Act,"  &c.  ^  truateea 

(here  set  out  the  title  of  the  act.      If  the  authority  to  sue  he  under  more  &^  em- 
tkan  one  stafute^  then,  after,  stating  the  title  of  the  first  acty  say  "  and  of  [^^  JJ^^J^^ 
a  certain  other  act  of  parliament  made  and  passed  in  the — year  of  the  deraaut- 
reign  of,  he.)  according  to  the  force,  form,  and  effect  of  the  said  statute  ute. 
{or  statues),  complains  of  C.  D.  being  in  the  custody,  he,    (u).     For 
that,"  &c.)  state  the  promises  or  causes  of  action  to  have  been  made  loith,  or 
to  have  accrued  to  ^'  the  said  trustees"  and  conclude  thus.     To  the  dam- 
age of  the  said  trustees  of  £ —  and  therefore  the  said  A.  B.  as  clerk  (or 
treasurer)  as  aforesaid,  acccnrding  to  the  force,  form,  and  effect  of  the  said 
statute  (or  statutes),  brings  his  suit,  &c. 

Pledges,  be. 

(venue)  (to  wit)  A.  B.  complains  of  C.  D.  clerk  (or  treasurer)  to  Declara- 

the  trustees  for  putting,  be.  (describe  him  as  directed  in  the  preceding  form)  ^^^.  ^ 
according  to  the  force,  form,  and  effect  of  the  sdd  statute  (or  statutes),  be-  gueh  clerk 
inff  in  the  custody  of  the  marshal,  be.  of  a  plea  of,  be.     For  that,  ba«  ^^  treuu- 

^^  rer. 

(0  The  pradneUon  of  ibia  profert  is  aaf-    1  B.  &  C.  150. 
6eieDt  evidence  without  production  of  the        (u)  The  abore  form  may  be  readily  adapt- 
original  giant  to  tbo  deoeaaed  adnnnittrator.    cd  to  an  action  in  the  Conmon  Pleas. 
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CLVBKf, 

&c.  en- 

J^  Di.R  STAT- 
'    UTXS. 

Declara^ 
tion  by  & 
clerk  or 
treasurer 
to  a  com- 
pany, em.* 
powered 
to  sue  un- 
der a  stat- 
ute. 


(state  the  promisu  or  causes  of  action  to  have  been  made  bt/f  or  accrued 
agaimt  <<  the  said  trustees^^  and  conclude  as  wual.) 

(venue)  (to  wit)  A.  B.  clerk  (or  treasurer)  to  a  certain  company 


called  the  ■  company,  according  to  the  force,  form,  and  efibct  of  a  cer- 
tain act  of  parliament,  made  and  passed  in  the  —  year  of  the  reign  of  his 

present  Majesty  (or  his  late  Majesty  King ),  complains  of  C.  D.  being 

in  the  custody,  &c.  of  a  plea  of,  &c.  'For  that  whereas,  &c.  (state  the  debt 
or  cause  of  action  to  have  accrued  to  "  the  sctid  company  ^^  and  conclude 
thus).  To  the  damage  of  the  said  comj^any  of  £ —  and  therefore  the  said 
A.  B.  as  clerk  (or  treasurer)  as  aforesaid,  according  to  the  said  statute, 

brings  his  suit,  &c. 

Pledges,  be. 


[*87] 


♦DECLARATIONS   IN   ASSUMPSIT. 


L  COMMON  COUNTS. 

The  usual  And  whereas  also  (v)  the  said  defendant  afterwards,  to  wit,  on  the  day 
form  of  an  ^nd  year  last  (x)  aforesaid,  at  [London,  the  venne  (y)]  aforesaid,  was  in- 
«*«tiS'  ^^^^^^  ^  ^^^  ^^^  plaintiff  in  the  [further]  sum  of  £— of  like  (z)  lawful 
count.        money,  for,  &lc« 

Venue  (Here  the  subfect-matter  of  the  debt  must  be  stated,  as  that  the  plaintiff 

•uted*  ^^"'  ^^^  lands  or  goods  to  the  defendant,  or  done  worJc  for  him,  or  had 
lent  money,  fyc.  as  in  the  following  counts,  2  Ssiund.  350,  n.  2.  and,  ex- 
cept  in  the  counts  for  money  had  and  received,  it  must  be  alleged  that  the 
debt  was  incurred  at  the  defendant's  request.  I  Saund.  264,  n.  I.  the 
count  then  proceeds  as  follows :) 

and  at  his  special  instance  and  request,  and  being  so  indebted,  he  the  said 
defendant,  in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  at  [London,  the  venue]  aforesaid,  undertook,  and  then  and 


(t0)  If  there  be  no  special  count  preced- 
ing tne  first  indebitatus  count,  the  form  ini- 
med  lately  after  the  commencement  of  the 
declaration  runs  thus ;  For  that  whereas 
the  said  defendant  heretofore,  to  wit,  on 
the  «— day  of —  in  the  year  of  our  Lord  —  at 
—  in  the  county  of was  indebted,"  &c. 

(z)  If  there  be  a  special  count  preceding 
the  indebitatus  count,  it  is  usual,  especially 
in  declarations  on  bills  or  notes,  to  insert  in 
the  common  counts  a  day  as  recent  as  pos- 
sible, with  reference  to  the  title  of  the  dec- 
laration, so  that  the  common  breach  may  ap. 
pear  to  be  afler  the  money  payable  by  the 
bill,  note,  &c.  become  due.  Care  must  be 
taken  that  the  day  be  not  one  after  the  title 
of  the  declaration  ;  see  ante,  vol.  i.  235,  6. 

(y)  As  to  the  mode  of  stating  the  ven««, 


see  ante,  vol.  i.  248  to  252.  When  the  ve- 
nve  is  laid  in  London,  there  is  no  occasion 
to  state  the  parish  and  ward,  and  therefore 
it  is  better  to  omit  it.  Where  the  venue  is 
laid  in  a  county  generally,  state  the  common 
venue,  town  and  the  county,  thus:  "at 
Westminster,  in  the  county  of  Middlesex.*' 
Where  the  venue  is  in  a  city  and  county  of 
itself,  state  the  venue  thus  :  **  at  the  city  of 
Bristol,  and  county  of  the  same  city ;"  and 
afterwards  throughout  state  it,  **at  the  city 
and  county  aforeMiid.*' 

(2)  If  the  words"  lawful  money  of  Great 
Britain"  have  not  been  before  mentioned, 
here  insert  them,  instead  of  the  words, 
**  like  lawful  money."  But  such  words  are 
altogether  immaterial,  and  nee.d  not  be  in- 
iertedf  though  usual  to  inaert  them. 


\ 


DECLARATIONS  IN  ASSUMPSIT.  37 

tbere  faithiully  promised  the  said  plaintiff  to  pay  him  the  said  last-mentioned  comov 
sum  of  money,  when  he  the  said  defendant  should  be  thereunto  afterwards  ^^^"''** 
requested. 

And  whereas  also  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  The  uraai 
at  [London,  the  teniLe]  aforesaid,  in  consideration  *that  tiie  said  plaintiff,  at  ^^"!J^  * 
the  like  special  instance  and  request  of  the  said  defendant,  had  before  that  meruU 
time,  SfC,  count  (a), 

(Here  insert  the  svbject-matter  of  the  debt  as  in  thefoUounng  counts^  and  [    ^^   ] 
then  proceed  as  follows ;) 

he  the  said  defendant  undertook,,  and  then  and  there  faithiiiUy  promised  the 
said  plaintiff  to  pay  him  so  much  money  ''^'as  he  therefore  reasonably  deserv- 
ed to  have  of  the  said  defendant,  when  he  the  said  defendant  should  be 
thereunto  afterwards  requested.  And  the  said  plaintiff  avers,  that  he  there-  . 
fore  reasonably  deserved  to  have  of  the  said  defendant  the  further  sum  of 
£ —  of  like  lawful  money,  to  wit,  at  [London,  the  venue]  aforesaid,  where- 
of the  said  defendant  afterwards,  to  wit,  on  the.  day  and  year  2£»^  aforesaid, 
there  had  notice.     [State  the  breach  as  post,  90.] 

(Same  as  the  cAove  quantum  meruit  to  the  asterisks  and  then  proceed  as  '^^^  ^^^^ 

as  the  said  last-mentioned  goods,  wares,  and  merchandize,  at  the  time  of  valebant 
the  said  sale  and  delivery  thereof,  were  reasonably  worth,  when  the  said  count  (h), 
defendant  should  be  thereunto  afterwards  requested.  And  the  said  plain- 
tiff avers,  that  the  said  last-mentioned  goods,  wares,  and  merchandize,  at 
the  time  of  the  said  sale  and  delivery  thereof,  were  reasonably  worth  the 
further  sum  of  £—  of  like  lawful  money,  to  wit,  at  [London,  the  vemU\ 
aforesaid,  whereof  the  said  defendant  afterwards,  to  wil,  on  the  day  and 
year  last  aforesaid,  there  had  notice. 

For  that  whereas  the  said  defendant  heretofore,  to  wit,  on,  &c.  at,  &c.  ^^^^^^*^^ 
(venue) was  indebted  to  the  plaintiff  in  divers  goods  and  chattels y  to  wit,  suvipaitovk 
[100  fish,  of  the  value  of  £10,  for  divers  tolls  or  dues,  due  and  of  right  &  promiM 
payable  from  the  defendant  to  the  plaintiff,  on  and  in  respect  of  the  defend-  *^^!Ji  ^^ 
ant  having  before  then  used  and  enjoyed,  and  having  had  the  liberty  and  (c). 
privilege  of  using  and  enjoying  divers  capstans,  machines,  windlasses,  and 
ropes  of  the  plaintiff,  to  haul,  and  to  assist  in  the  hauling,  of  divers  boats,   ' 
of  the  defendant,  and  of  divers  other  boats  which  the  defendant  had  used, 
on  to  the  beach,  to  wit,  at,  fee]  and  being  so  mdebted,  he  the  said  defend- 
ant in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, at,  &Cis  aforesaid,  untertook  and  then  and  there  faithfully  promised 
the  said  plaintiff  to  pay  him  the  said  goods  and  chattels  when  he  the  said 
defendant  should  be  thereunto  afterwards  requested.     Yet,  Sz;c.   (stating  a 
breach  in  the  non-payment  of  the  goods  and  chattels,) 

(a)  A.«i  the  plaintiff  may  recover  on  except  when  the  demand  is  for  goods  sold 
the  indebitatoe  count,  though  no  contract  and  delivered,  or,  bargained  and  sold,  and 
&r  a  specific  price  be  proved,  Uie  quantum  the  quantum  meruit  count  appears  to  be  in 
meruit,  or  valebant  count,  seems  necessary,  all  cases  sufficient. 

and  where  the  declaration  is  otherwise  long,  (e)  The  subject-matter  of  the  above  form 

should  be  omitted.    2  i^aund.  12*2,  n.  2.    As  is  from  6  B.  &,  C,  385,  where  it  was  held, 

to  this  count  in  general,  see  Cro.  Jac  61b,  that    indebitatus    assumpsit  would  lie  '  for 

619. — ^Ante,  vol.  i.  301.  goods  and  chattels.    The  form  may  be  readl- 

(b)  This  count  is  not  in  practice  adopted,  ly  aitapted  to  other  claims  for  goods.    See  6 

Vol.  II.  4 
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»•     »»■-  *1.    BESFBCTINO   REAL   PaOPEBTT. 

PBCTiiro 

rxBTT.        The  indebkaius  count  U  as  antCy  37,  imerting  these  toardi,  *^  fo^ 
fcSi*^*'  tarn  messuage,  tenement,  and  premises,,  with  the  appurtenances,  of 
iioldui4     plaintiff  (e),  before  that  time  bargained,  sold  and  released  (/)  by 
ooiiTejred   plaintiff  to  the  said  defendant,  and  at  his  special  instance  and  requ< 
W'  being  so  indebted,"  be.     (Condude  a$  antey  37.)---The  quaM 

thereon  it  as  ante,  37,  inserting  asfoUowSy  <^  had  before  that  time 
sold,  and  released  to  the  said  defendant  a  certain  other  messuage, 
and  premises,  with  tfie  appurt^iances,  of  the  said  plaintiff,  he  the 
fendant  undertook,"  be.     {Conclmde  as  ante,  38.) 

For  a  eo.  The  indebitaius  count  is  as  ante,  37,  inserting  these  Ufordsy 
Ste*imr-**  ^*"*  messuages,  tenements,  and  premises,  with  the  appurtenanc< 
nDdered  fore  that  time  bargained,  sold,  and  surrendered  by  the  said  plaint 
(^}*  for  the  said  defendant,  and  at  his  special  instance,  &c.     Aiid 

debted,"  be.     (Conclude  as  ante,  37.) — The  quantum  meruit 
as  antCy  37,  inserting  as  foUowSy  "  had  before  thst  time  bar{ 
and  surrendered  to  and  for  the  said  defendant,  certain  otfier  messui 
ements,  and  premises,  with  the  appurtenances,  he  the  said  defei 
dertook,"  be.     (^Conchide  as  antCy  38.) 

\b^\  Id        ^^  indebitatus  count  is  as  ante,  37,  inserting  these  toords,  *< 
estataiold  ^^  messuages,  tenements,  ^and  premises,  with  the  appurtenances  (] 
and  u-       that  time  bargained,  sold,  and  assigned  *by  the  said  plaintiff  to 
•"*5f^  ®*  defendant,  and  at  his  special  instance  and  request,  f<w  die  r»nain( 
I       J    certain  t^m  of  years  then  to  come  and  unexpired  therdn.     And  being  so 
indebted,"  be.     (^Conclude  as  ante,  31.)r—'The  quantum  meruit  thereon 
is  as  aniCy  37,  inserting  as  foUowSy  '<  had  before  that  time  bargained,  sold, 
and  assigned  to  the  said  defendant  certain  other  messuages,  tenements,  and 
premises,  with  the  appurtenances,  for  the  remainder  of  a  certain  term  of 
years  then  to  come  and  imexpired  therem,  he  the  said  defendant  under- 
took," be.     (Conclude  as  antCy  38)  (2). 

For  tho  The  indebitatus  count  is  as  ante,  37,  inserting  these  words,  ^^  for  the 

|rood-will 

of  a  bmU  £.  ^  ^  335^  as  to  the  ate  of  this  oonnt.  If  mis-stated,  the  Tariatooe  maj,  in  some 

ness  (Z).      (Roberts  v.  Beatty,  Charch  «.  Feterow,  3  eases,  be  a  ground  of  noa-suit,  1  Esp.  Rep* 

Penns.  Rep.  63.  301.)  273.  3  Camp.  235;  but  see  1  Taunt.  570, 

(d)  It  is  usual  to  insert  these  two  counts ;  1 .    13  East,  9.    3  Taunt  128. 

but,  in  point  of  law,  it  should  seem,  from  (/)  This  allegation   will  •  depend  on  the 

the  case  before  Lord  Ellenborou^h,  of  James  nature  of  the    conyejance,  as  whether  it 

V.    Shore,  Sittings    at    Wesmmstef    after  were   bj  lease  and  release,  feoffment,  &e. 

Michaelmas  Term,  1016,  Stirling,  attorney  If  not  conveyed,  only  state  the  sale, 

for  plaintiff,  that  these  counts  are  not  sus-  {g)  See  n.  (d),  ante, 

tainable,  and  that  the  plaintiff  must  declare  (A)  See  n.  (e),  ante, 

specially  (1).    (But  see  the  obserration  of  (t)  Id.  lb.  See  form,  3  D.  &  R.  99.    1 

Parke,  B.  m  Slattern  «.  Runder,  $  Tyr.  B.  &  C.  704.  S.  C. 

963)  (k)  Id.ib. 

(e)  It  is  usual,  but  unnecessary  and  un-  (/)  A  contract   for  the  transfer  of  fbe 
advisable,  to  state  the  situation,  6  East,  348.  good-will  of  a  business  is  good  in  law.    See 

(1)  Lewis,  Ex.  V.  Culberston,  li  Serg.  Jk  Rawle,  49.    And  see  Weighley's  Adm.  #. 
Weir,  9  Serg.  ft  Rawle,  311. 

(2)  See  Nelson  v.  Snow,  16  Johns.  483. 


f 


COMMOtf  OODim> 


4» 


PZBTT. 


of  %  certain  trade  ^d  busiiiess  of  the  said  plaintiff,  before  tbea    ^  lul- 
led and  giren  up  by  the  said  plaintiff  to  and  in  favor  of  the  ^aid  |^'^^^^ 
uid  at  his  special  ihstance  and  request,  and  bmg  so  indebted," 
as  anUj  31.) — The  quantm^  nieruU  thereon  is  as  mU^ 
as  fattowSf  *^  had  befcMre  that  time  relinquished  and  given  up 
,iO  fitvor  of  tliQ  said  defendant  a  certain  other  trade  and  business  of 
plaintiff,  he  the  said  defendant  undertook,'^  &c.     (^dm^hde  as 


c^usU  is  as  anUy  31  j  inserting  these  toardsy  "  lor  the  good- 
certain  public-house,  commonly  caUed  or  known  by  the  name  cup 
(n),  and  the  trade  and  business  of  him  the  said  plaintiff  of  a 


For  the 
good-wtU 
of  apQb- 
lie-hooit^ 
and  the 
plaintiff's 
bnsineM 
thereia. 

(«). 


and  victualler  therem,  before  that  time  relinquished  and  given  up 
.laid  [daintiff  to  and  in  favor  of  the  said  defendant,  and  at  his  spe- 
^e  and  request  And  being  so  indebted,"  be.  (A  quantum 
may  he  easUy  framed)  (1). 

isdebiiatus  count  is  as  ante,  37,  ^<  for  so  much  money  before  that 
then  due  and  payable  from  tfie  said  defendant  to  the  said  plain- 
for,  and  in  respect  of  the  relinquishing  and  giving  up  of  cer- 
igs,  erections,  and  improvements,  before  then  made  and  wected 

aaid  plamtiff,  in  and  upon  certain  other  lands  and  premises,  with 
mances,  by  the  said  plaintiff  befive  that  time  quitted,  relinquish* 
given  up  to  and  in  favor  of  the  said  defendant,  at  his  special  in- 

and  request ;  and  bemg  so  indebted/'  &c.     (^Condude  as  qsUSy  37 «) 

indMtatus  count  is  as  ante,  37,  inserting  these  wards,  '^  £Dtr  the  use  ^^  ^^ 


By  ontgo- 

inifKCauist 

inooming 

tenant,  & 

fixtures 

leftbjr 

plaintiffon 

prei 


4  East,  190.  4  Eip.  179.  Agreement  for 
Uie  lale  of,  wiH  sometimes  be  enforced  in 
EqaHy.     I  Sim.  &  8Ca.  Rep.  174. 

(«)  See  post,  44. 

(s)  Ante,  39,  note  (g). 

(e)  See  special  counts,  and  notes,  post, 


^l 


if)  The  stot.  11  Geo.  8.  e.  19.  s.  Id.^ves 
this  remedj,  in  order  to  avoid  difficulties  in 
suing  on  a  demise.  See  the  forms,  Mor- 
nn*s  Free.  17.  2  Rich.  C.  F.  90.  LiL 
Ettt.  3d.  Fl.  Ass.  5,  215,  268,  275.  Tlie 
statute  is  not  usually  referred  to  in  the  dec- 
laration. 

it  is  unneeessarr  in  deht  or  assumpsit  for 
use  and  occupation,  to  state  where  the 
premises  lie,  or  any  of  the  particulars  of 
the  demise.    6Kast,248. 

The  venue  is  not  local.  5  Taunt.  25, 
except  when  the  demise  was  not  to  Uie  de- 
fendant, when  perhaps  it  nay  he  local,  the 
same  as  in  an  action  ugainst  the  assignee 
of  the  lessee  in  covenant.  1  Saund.  241, 
n.5. 


use  and 

oecupa- 
This  count  is  sufficient,  though  the  de-  i^q^  ^  |^ 

fendant  may  not  himself  have  occupied  the  iiouse  and 

premises.    8  T.  R.  337.    16  East,  33.    2  i^^ 

Stark.  527.    But  if  the  plaintiff  has  lecog^  ip\^ ' 

niaed  another  person  as  his  tenant,  he  can-       ' 

not  afterwards  charge  the  defendant,  2  B. 

d^  A.  119.    2  Stark.  235.    And  though  the 

premises  demised,  have  been  destroyed  hy 

fire,  4  Taunt.  45,  or  where  the  occupation 

h«e  been  otherwise  merely  conitructive,  6 

Bingh.  206,  the  above  common  count  wilt 

sui&e. 

It  may  be  brought  by  the  assignee  of  the 
reversion  before  attornment.  16  East,  99, 
by  a  grantee  of  a  rent-charge.  1  T.  R.  378, 
by  a  succeeding  incumbent.  5  T.  R.  4.-— 
Feake's  £v.  242— Selw.  N.  P.  1312.  So 
the  assignee  of  a  tenancy  created  by  a  parol 
may,  it  should  seem,  be  sued  for  rent  due  un 
his  own  right  2  Hen.  Bla.  319.  A  corpo- 
ration may  be  sued  in  assumpsit  for  use  and 
occupation.    4  Bingh.  75. 

TIm  defendant  cannot  plead  nil  habuit.  1 
Wils.314.— 2  Wils.  208;  and  therefore  it 


(1.)  See  a  declaration  in  sssumpnl,  that  defendant  in  consideration  that  plaintiff 
would  give  up  a  bargain  to  him,  and  permit  him  to  become  the  purchaser  of  certain 
houses  MTgaincd  for  by  the  plaintiff',  promised  to  pay  402. ;  which  was  held  a  sufficient 
coosideraiion  to  support  Ihe  action;  Price  e.  Seaman,  9^  Oow.  A  Ryl.  14.  8.  C.  in  C.  P. 
3  Bing.  437. 


'"^1  DEGLAAATIONS    IN   ASSUMPSIT. 

I.  RES-  and  occupation  of  a  certain  messuage,  tenements,  *and  premises  (y),  (or, 
ileal"  Ro-  ^^  ^  certam  messuage,  buildings,  faitti  and  land,  as  the  case  is)  with  the 

rERTT.  appurtenances,  of  the.  said  plaintiff  (r),  by 'the  said  defendant,  and  at  his 
special  instance  and  request,  and  by  the  sufferance  and  permission  of  the 

[''^42]  said  plaintiff,  for  a  long  time  before  then  elapsed  (»),  *had,  held,  used,  oc- 
cupied, possessed,  and  enjoyed.  And  being  so  indebted,"  &c.  (Coji- 
elude  as  ante,  37.) — The  quantum  meruit  thereon,  is  as  ante,  37,  inserting 
as  follows,  "  had  before  that  time  suffered  and  permitted  the  said  defend- 
ant to  have,  hold,\ise,  occupy,  possess,  and  enjoy  a  certain  other  messuage, 
tenements,  and  premises,  (or,  a  certain  otlier  messuage,  buildings,  farms, 
and  land,  as  the  case  is)  with  the  appurtenances,  of  the  said  plaintiff,  and 
that  he  the  said  defendant  had,  according  to  the  said  last-mentioned  suffer- 
ance and  permission  of  the  said  plaintiff,  had,  holden,  used,  occupied,  pos- 
sessed, and  enjoyed  the  same  for  a  long  space  of  time  then  elapsed,  he  the 
said  defendant  undertook,"  &c.     {Conclude  as  ante,  38.) 

For  the  The  indebitatus  count  is  as  ante,  37,  inserting  these  words,  "  for  the 

'°*®  ^      ^s®  ^°^  occupation  of  a  certain  fishery,  and  the  right  of  fishing  in  a  cer- 

Uon  of  fc    ^^  river  called  the  —  in  the  county  of of  the  said  plaintiff,  by  the 

fishery  (t).  said  defendant,  and  at  his  special  instence  and  request,  and  by  the  suffer- 
ance and  permission  of  the  said  plaintiff  for  a  long  time  before  then  elaps- 
ed, had  held,  used,  occupied,  possessed  and  enjoyed.  And  being  so  in- 
debted," &c.  {Conclude  as  ante,  37.) — The  quantum  meruit  count  there-- 
on  is  as  ante,  37,  inserting  as  follows,  "  had  before  that  time  suffered  and 
permitted  the  said  defendant  to  have,  hold,  use,  occupy,  possess,  and  en- 
joy a  certain  other  fishery  and  right  of  fishing  in  a  certain  other  river  call- 
ed the in  the  said  county  of of  the  said  plaintiff,  and  that  he 

the  said  defendant  had,  according  to  the  last-mentioned  sufferance  and 

doef  not  seem  material  to  allege  that  the  68-  safe.    On  a  nM>tion  fbr  a  new  trial,  the 

tate  was  the  plaintiff's.  court  held  this  was  no  yariance.     Easter 

Where  there  is  an  agreement  under  seal,  Term,  1830.     K.  B  ;  and  see2Saond.  400. 

for  a  lease  not  containing  any  covenant  for  — 6  B.  ^  C.  251.    As  the  rent  issues  out  of 

the  payment  of  rent,  this  action  may  be  sup*  the  realty,  if  the  demise  be  of  a  house  and 

ported.    4  Esp.  28.  furwUvre^  the  latter  need  not  be  noticed. 

If  it  be  doubtful  whether  there  be  a  demise  6  B.  &  O.  251. 

under  seal,  it  is  advisable  to  declare  in  debt  (r)  It  is  not  necessary  or  advisable  to  state 

on  demise,  as  in  1  Saund.  276,  n.  1.  202,  the  local  situation  ;  it  would  be  fatal  if  mis- 

3.— I  New  Rep.  .104.— Lord  Raym.  1508,  stated,  see  ante,  39,  note  a.— 3  Gampb.  235. 

with  a  count  in  debt  for  use  and  occupation.  —3  Taunt.   128. — 3  M.  &  S.  380.     But  if 

This  action  for  use  and  occupation  seems  described   by  a  name  generally  known,  a 

the  only  remedy  where  there  is  no  specific  mistake  may  be  immaterial.    1  Taunt.  570. 

rent  agreed  upon. — 5  B.  &,  A.  322.  *~13  East,  9. 

When  this  action  lies  against  administra-  (s)  In  1  Rich.  C.  P.  1.  and  Morg.  17,  the 

tors,  &c.  2  J.  B.  Moore,  100. — When  against  time  is  stated   under  a  videlicet,  but  this  is 

assignees  of  a  bankrupt,  see  ante,  vol.  i.  43.  not  necessary. 

How  to  declare  against  executors  for  rent  {t)  See  form  for  the  use  and  occupation 

due  since  testator's  death,  1  Saund.  112,  5th  of  a  water  course,  4  B.  &  G.  8.    (As  to  the 

edit.    3  B.  &  A.  101.  law  and  form  of  an  indebitatus  count  fbr 

(g)   In  Bird  v.  Wilton,  Chelmsford  As-  the  use  of  tolls  or  other  incofTiorMi/Asf  aiftla- 

sizes,  9th  March,  1830,  cor.    Bayley,  J.  dec-  mejUs,  see  the   Mayor  of  Carmarthen  v, 

laration  for  use  and  occupation  of  a  messrtage  Lewis,  6  Car.  &  P.  608 ;  Bird  v.  Higginson, 

with  the  appurtenances.    The  evidence  was  1  Harr.  ik  Woll.  61.    1  Nev.  db  Man.    505, 

of  a  demise,  not  under  seal  of  a  messuage  S.  C.    Although  by  agreement  not  under 

toUh  a  garden  and  paddock,  and  a  point  was  seal  no  interest  w'ill  pass  in  tiny  incorporeal 

reserved  as  to  whether  this  was  not  a  vari-  hereditament,  yet  if  a  lessee,  or  other  party 

ance.    Bayley,  J.  said,  that  stating  the  use  has  had  the  enjoyment  thereof,  indebitatus 

and  occupation  to  be,  '**-  of  premises^  with  assumpsit  for  the  rent  or  other  agreed  sum 

the  appurtenances,**  would  in  general  be  may  be  supported.    Ibid.) 
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I.  BX- 
■PXCTUIO 
BSAL  PKO- 


penniasion  of    the  said  plaintiff  had,  held,  used,  occupied,  possessed,  and 

enjored  the  same  for  a  long  time  before  tiien  elapsed,  he  the  said  defend-  ^^^  ^^^ 

int  und^took,"  &c.     {Conclude  as  ante,  38.)  psrtt! 

Tkt  indehiiattts  count  i$  as  anie,  37,  inserting  these  words,  "  for  the  use  ^®'  *J|* 
of  a  certain  way  and  passage  for  divers  cattle,  waggons,  and  other  carria-  ^^y, 
ges,  loaded  with  timber,  wood  and  bark  (as  the  right  of  way  may  be),  in, 
through,  over,  and  along  certain  closes  of  the  said  plaintiff,  before  that  time 
had,  *used  and  enjoyed  by  the  said  defendant,  and  at  his  request,  and  by  [#43] 
the  sufferance  and  permission  of  the  said  plaintiff  for  a  long  time  then 
elapsed,  and  being  so  indebted,"  fcc.  {Conclude  as  ante,  37.) — (The 
qwmtum  meruit  tiiereon  is  as  ante,  37,  inserting  as  follows,)  <<  had  before 
that  time  suffered  and  permitted  the  said  defendant,  by  himself  and  his  ser- 
vants and  other  persons,  and  with  cattle,  waggons,  and  other  carriages,  to 
fetch,  draw,  take,  and  carry  away  divers  large  quantities  of  timber,  wood 
and  bark  (as  the  case  is),  through,  over,  and  along  certain  other  closes  and 
paicds  of  land  of  the  said  plaintiff,  and  that  the  said  defendant  had  acord- 
ingly  by  the  said  permission  of  the  said  plaintiff,  by  himself  the  said  de- 
fendant and  his  servants,  and  divers  other  persons,  and  with  cattle,  waggons 
and  other  carriages,  fetched,  drawn,  carried,  took  and  carried  away  the 
said  timber,  wood  and  Imk,  through,  over,  and  along  the  said  last-mention- 
ed closes  and  parcels  of  land  of  the  said  plaintiff,  he  the  said  defendant 
undertodc/'  &c.     (Conclude  as  ante,  33.) 

T%e  istdebitatus  count  is  as  ante,  37,  inserting  these  words,  ^'for  the  Tor  the 
use  and  occupation  of  a  certain  pew  and  seats  in  the  parish  church  of  — —  occa*pa- 

in  the  county  of by  the  said  defendant,  and  at  his  special   instance  tionof  a 

and  request,  and  by  the  sufferance  and  pennission  of  the  said  plaintiff,  had,  Pf  ^  *J|  ^ 
used,  occupied,  possessed,  and  enjoyed  by  him,  the  said  defendant  and  di- 
vers other  persons,  on  divers  Sundays  and  holydays,  and  other  days  and 
times,  for  and  during  a  long  time  before  elapsed,  for  the  attending  and  hear- 
ing divme  and  church  service  performed  in  the  said  church,  and  being  so 
indebted,"  &c.  (Conclude  as  ante,  37.) — The  quantum  meruit  thereon  is 
as  ante,  SI,  inserting  as  follows,  '<  had  before  that  time  suffered  and  per- 
mitted the  said  defendant  and  divers  other  persons  to  use,  have,  occupy, 
possess,  and  enjoy  a  certain  other  pew  and  seats  in  the  said. parish  church 
of in  the  county  of and  that  he  the  said  defendant  and  the  last- 
mentioned  other  persons  had,  according  to  the  last  mentioned  sufferance 
and  permissbn,  used,  occupied,  possessed,  and  enjoyed  the  same  on  divers 
other  Sundays  and  holydays,  and  other  days  and  times,  for  and  during  a 
kmg  time  before  then  elapsed,  {or  the  attending  and  hearing  divine  and 
church  service  performed  in  the  said  church,  he  the  said  defendant  under- 
took," &c.     (Conclude  as  ante,  38.)  For  the 

uie  and 

TT^e  indebitatus  count  is  as  ante,  37,  inserting  these  words,  "  for  tlie  occupa- 
use  and  occupation  of  divers  seats  and  places  in  and  parcel  of  a  certain  ^^^  j^  ^ 
messuage  and  premises  of  the  said  plaintiff  by  the  said  defendant,  and  di-  house  to 
vers  other  persons,  before  that  time  used,  occupied,  possessed,  and  enjoy-  ^'*jT.  * 
ed,  for  the  viewing  of  a  certain  procession,  on  a  certain  day  then  past,  and  cession, 
at  the  special  instance  and  request  of  tlie  said  ^defendant,  and  being  so    [*44] 
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I.  ms.  mdebted,"  he. — Canduie  a»  ofUe,  37. — The  quantum  meruit  u  a»  antey  37, 
spBCTivo  ingerting  as  foUaws,  ^^  bad  before  that  time  suffered  and  pennitted  the  said 
pzmrr.  defendant  and  divers  other  persons  to  have^  use,  occupy,  possess,  and  en- 
joy,  divers  other  seats  and  places  in  and  paiceb  of  a  certain  other  messuage 
and  premises  of  the  said  plaintiff,  and  that  the  defendant  and  the  said  last- 
moitioned  other  persons  had,  according  to  the  said  last-mentioned  suffer- 
ance and  permission  of  the  said  plsuntiff,  had,  used,  occupied,  possessed, 
and  enjoyed  the  same,  in  and  for  the  viewing  of  certain  other  processioa, 
on  a  certain  day  then  past,  be  the  said  defendant  undertook,  &c.  (Gm- 
dude  as  ante^  38.) 

I 

For  the  The  indebitatus  count  is  as  ante,  31  yinserting  these  vtords^  ^  for  the  use 

QMS  of  a  of  a  certain  tennis  court  of  the  said  plaintiff  by  the  said  defendant,  and  at 
courtf  ^  special  instance  and  request,  and  by  the  suffisrance  and  pennission  of 
balls  and  the  said  plamtiff,  before  that  time  used  in  and  for  the  playing  of  div^^  law- 
nokeu.  fui  sets  and  games  at  tennis  therein,  and  for  the  use  and  hire  of  divers 
dresses,  balls,  and  rackets  of  the  said  plaintiff,  before  that  ^e  let  to  hire, 
to  the  said  defendant,  at  the  special  instance  and  request,  and  by  the  said 
defendant,  according  to  that  letting  to  hire,  had  and  used,  in  and  for  the 
playing  the  said  sets  and  games,  and  being  so  indebted,"  Slc«  (^Conclude 
as  antey  37.) — The  quantum  meruit  thereon  is  as  antey  37,  inserting  asfoir 
hwsy ''  had  before  that  time  suffered  and  permitted  the  said  defendant  to  use 
a  certain  other  tennis  court  of  the  said  plaintiff,  and  that  the  said  defendant 
had,  according  to  the  said  last-mentioned  sufferance  and  permission,  before 
that  time  used  the  said  last-mentioned  t^mis  court  in  and  for  the  playing 
of  divers  other  sets  and  games  of  tennis  therein.  And  also  in  considera- 
tion that  the  said  plaintiff,  at  the  like  special  instance  and  request  of  the 
said  defendant,  had  before  that  time  let  to  hire  to  him  the  said  defendant  di- 
vers other  dresses,  balls,  and  rackets  of  the  said  plaintiff  to  be  had  and 
used,  and  that  he  the  said  defendant  had  accordingly  had  and  used  the 
same  in  and  jR>r  the  playing  of  the  said  last-mentioned  sets  and  games,  he 
the  said  defendant  undertook,"  be.     {Conclude  as  antey  38.) 

For  the  The  indebitatus  count  is  as  ante,  37,  inserting  these  u>ordsy  *^  for  the  use, 

use,  occu-  occupation,  and  profits  of  a  certain  inn  commonly  called  and  known  by 

and  profita  ^®  name  and  sign  of  the Inn,  of  the  said  plaintiff  by  the  said  de- 

of  an  inm  fendant,  and  at  his  ^special  instance  and  request,  and  by  the  sufferance 
^*r<»>iRi  ^^  permission  of  the  said  plaintiff  for  a  long  time  before  then  elapsed,  had, 
held,  used,  occupied,  received  and  taken,  and  being  so  indebted,"  &c. 
(^Conclude  as  ante,  37.) — The  quantum  meruit  thereon,  is  m  antCySly  tfi- 
serting  as  follows y  ^^  had  before  that  time  suffered  and  permitted  the  said 
defendant  to  have,  hold,  use,  and  occupy  a  certain  other  inn,  ccHumonly 

called of  the  said  plaintiff,  and  receive  and  take  the  profits  thereof, 

and  that  he  the  said  defendant  had,  according  to  the  said  last-mentioned 
sufferance  and  permission  of  the  said  plabtiff,  had,  held,  and  occu{Med  the 
said  last  mentioned  inn,  and  received  and  taken  the  profits  thereof  for  a 
long  time  before  then  elapsed,  he  the  said  defendant  undeftook,  &c.  (^Con- 
dude  as  ante,  38.) 

(tt)  Ante,  40. 


[♦45] 
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« For  that  wh^eas  the  said  defendant,  after  the  24th  of  June,  1738,     >•  «»- 
meotkned  in  a  certain  act  of  parliament  made  in  the  11th  year  of  the  ^I'^^p^^- 

Topt  of  his  late  Majesty  King  George  the  Second,  to  wit,  on  tiie (x)     pertt. 

Ay  of  November,  A.  D.  at,  &c.  (venue)  by  force  of  the  said  stat-  ^  ^^  ^• 

ote,  became  and  was  indebted  to  die  saia  plaintiff  in  a  large  sum  of  money,  ]  error '  *' 
Id  wit,  the  sum  of  [£10]  of  lawful  money  of  Great  Britain,  for  the  use  doable 
tod  occupation  of  a  certain  messuage  and  premises,  with  the  appurtenan-  '^^\!)^.°* 
oes,  on  file  29th  day  of  September,  A.  D.  1830,  held  by  the  said  defendr  negiectfif 
tfitf,  as  tenant  thereof  to  the  said  plaintiff,  at  and  under  the  yearly  rent  to  quit  in 
of  [£20],  payable  quart^ly  [to  wit,  on,  &c.  on,  &c.  on,  &c.  and  on  &c.]  Pj'""*^^^ 
{amrdmg  to  the  fact)  by  the  said  defendant,  and  at  his  special  instance  own  no- 
and  request  (or  a  long  space  of  time,  to  wit,  from  the  S9th*  September,  A.  tioa  (w}. 
D.  1830,  tai  the  said  25th  December,  A.  D.  1830,  {according  to  the  fact) 
hul,  used,  occupied,  possessed  and  enjoyed,  notwithstanding  a  certain  no- 
tice theretofore  given  by  the  said  defendant  to  the  said  plaintiff  of  his  in- 
tentkm  to  quit,  and  that  he  the  said  defendant  would  quit  and  deliver  up  unto 
the  said  plaintiff  the  said  messuage  and  premises,  with  the  appurtenances, 
nfon  the  said  25th  December,  A.  D.  1830,  and  bemg  so  indebted,"  &c. 
(Omdude  as  ante^  37.) 

The  indebitatus  count  is  as  ante,  37,  inserting  these  words,  "  for  the  use  For  the 
\     <^  certain  pasture  land  of  the  said  plaintiff,   and  the  eatage  of  the  grass  ^^^^^ 
^     therem  growing,  by  him  the  said  plaintiff  before  that  time  let  to  the  said  and  eat-  ' 
defenchnt,  and  Hi  his  special  instance  and  request,  and  by  the  said  defend-  age  of  the 
tat  according  to  such  letting,  had  and  used  in  and  for  the  depasturing  of  ^'^^' 
cattle,  for  a  long  time  before  then  elapsed,  and  bemg  so  indebted,"  &c.     1       ^ 
{Cfmdude  as  ante^  Sl.)^^The  quantum  meruit  thereon  is  as  ante,  37,  tn- 
lerfMg'  as  follows,  *^  had  before  that  time  suffered  and  permitted  the  said 
defendant  to  have  and  enjoy,  and  that  the  said  defendant  had  accordingly 
but  and  enjoyed  certain  other  pasture  land  of  him  the  said  plaintiff,  and  die 
eatage  of  certain  grass  thereon  growing,  in  and  for  the  depasturing  of  cer- 
tain other  cattle,  for  a  long  time  before  then  elapsed,  he  the  said  defendant 
uadertook,"  &c.     (Concbide  as  ante,  38.) 

The  indebitatus  count  is  as  ante,  37,  inserting  these  words,  ^<  for  the  use.  For  the 
oocapatiouy  and  enjojrment  of  a  certain  bam  and  bam  yard  (according  to  ^^l^^^' 
tie  fact)  and  premises,  with  the  appurtenances,  and   of  certain  praedial  and  enjoy, 
tithes  of  the  said  plainti^  by  the  said  defendant,  and  at  his  special  instance  ment  of 
tzid  request,  and  by  the  sufferance  and  permission  of  the  said  plaintiff  for  ^^"^'^Ji- 
t  long  time  before  then  elapsed,  had,  held,  used,  occupied,  received,  taken  al  tithe*. 
and  enjoyed,  and  being  so  indebted,"  &c.     (Conclude  as  ante,  37.) — The 
fumtum  meruit  thereon  is  as  ante,  37,  inserting  as  follows,  ^^  had  suffered 
nd  permitted  the  said  defendant  to  have,  hold,  use,  occupy,  receive,  take 

(«)  See  a  food  precedent  with  notes,  and  (y)  Thie  count  ie  proper  where  the  de- 

tiOjaefltion  that  therenne  b  local,  2  Went,  fendant  tiaa  the  use  of  the  land,  and  turns 

Mi  S\  see  also  a  precedent  and  law,  2  B.A  on  his  cattle   himself.     When  the  plaintiff 

A.  652;  see  also  toe  notes,  Chit  Col.  Htat  retains  the  land  in  his  own  possession,  and 

1  vol.  647.    The  remedy,  when  the  Und'  depastures  the  defendant's  cattle  himself, 

M  fives  Botiee  to  qwt,  is  debt  for  double  the  counts  arr^  for  sf istment,  as  post,  59  ; 

•■^,4  Geo.  2.  o.  28.  s.  1.  and  see  a  form  of  and  when  cattle  are  taken  care  of  under 

4eelarfttion  for  it,  post,493.  cover,  or  in  a  straw  yard,  then  the  prece- 

(z)  Any  day  before  the  title  of  declaration,  dent  is  as  post,  59. 
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I.  Bu-    and  enjoy,  a  certain  other  bam  and  bam  yard  (according  to  the  fact)  and 
REix^pRo-  premises,  with  the  appurtenances,  and  certain,  other  prsdial  tithes  of  the 
PBRTT.    said,  plaintiff,  and  that  he  the  said  defendant  had,  according  to  the  said  last- 
mentioned  sufferance  and  permission,  had,  used,  occupied,  received,  taken, 
and  enjoyed  the  same  for  a  long  space  of  time  before  then  elapsed,  he  the 
said  defendant  imdertook,"  &c.     (^Conclude  as  ante^  38.)  • 


For  the 
use  and 
occnpa* 
tion  of 
lasdB, 
with  the 
right  to 
tale  the 
tithes. 

[*47] 


Tfie  indebitatus  count  is  as  ante^  37,  inserting  these  words,  ^^  for  the  use 
and  occupation  of  a  certain  [messuage  and  buildings,  lands,  and]  premises, 
with  the  appurtenances,  and  certain  tithes  of  the  said  plaintiff  by  the  said 
defendant,  and  at  hb  special  instance  and  request,  and  by  the  sufferance 
and  permission  t)f  the  said  plaintiff,  for  a  long  time  before  then  elapsed, 
held  and  enjoyed,  and  for  certain  tithes  whereof  the  said  plaintiff  was  the 
proprietor,  issuing  and  arising  from  and  out  of  certain  lands  and  premises 
in  the  occupation  of  the  said  defendant,  and  by  the  said  defendant  before 
that  time,  and  at  liis  special  instance  and  request,  and  by  the  sufferance 
and  permission  of  the  said  plaintiff,  had  taken  and  retained  to  his  the  said 
defendant's  own  use,  and  being  so  indebted,"  &;c.  (^Conclude  as  ante,  37. 
— A  quantum  meruit  may  be  readily  framed,) 

For  the  The  indebitatus^  count  is  as  ante,  37,  inserting  these  words,  ^^  for  the 

uae  and      ug^  ^nd  occupation  of  certain  rooms  and  apartments  of  the  said  plaintiff, 
tion  of  on-  ^  ^°^  parcel  of  a  certain  dwelling-house  (z)  by  the  said  defendant,  and 
fnrniahed   at  his  special  instance  and  request,  and  by  the  sufferance  and  permission 
lodging:    ^f  ^Q  g^jj  plaintiff,  for  a  long  space  of  time  before  then  elapsed,  had,  held, 
used,  occupied,  possessed,  and  enjoyed  (a),  and  being  so  indebted,"  &c. 
(^Conclude  as  ante,  37.) — The  quantum  meruit  thereon  is  as  ante,  37,  inr 
serting  as  follows,  '^  had  before  that  time  permitted  the  said  defendant  to 
have,  hold,  use,  occupy,  possess,  and  enjoy,  certain  rooms  and  apartments 
of  the  said  plaintiff^  in  and  parcel  of  a  certain  other  dwelling-house,  and 
that  he  the  said  defendant  had,  according  to  the  said  last-mentioned  suffer- 
ance and  permission,  had,  holden,  used,  occupied,  possessed,  and  enjoyed 
the  same  for  a  long  space  of  time  then  elapsed,  he  tiie  said  defendant  un- 
dertook, &c.     (^Conclude  as  ante,  38.) 


For  the 
nse  and 
occapa- 
tion  of 
farniahed 
lodgings 


[*48] 


The  indebitatus  count  is  as  ante,  37,  inserting  these  words,  '^  for  the  use 
and  occupation  of  certain  rooms  and  apartments  of  the  said  plaintiff,  in  and 
parcel  of  a  certain  dwelling-house  (c),  by  the  said  defendant,  and  at  his 
special  instance  and  request,  and  by  tlie  sufferance  and  permission  of  the 
said  plaintiff,  for  a  long  space  of  time  before  then  elapsed,  had,  held,  used, 
occupied,  possessed,  and  enjoyed,  together  with  certain  household  furniture, 
linen,  and  other  necessaries,  goods,  and  chattels  of  the  said  plaintiff  there- 
in *being,  and  being  so  indebted,"  &c.  {Conclude  as  ante,  37.)  The 
quantum  meruit  thereon  is  as  ante,  37,  inserting  as  follows,  "  had  before 
that  time  suffered  and  permitted  tiie  said  defendant  to  have,  hold,  use,  oc- 


(z)  It  is  not  necessary  nor  advisable  to        (b)  See  form,  Plead.  Ass.  282. 
state  the  local  situation,  ante,  39,  n.  (a).  (c)  it  is  not  necessary  nor  advisable  to 

{a)  The  count  is  sustainable,  though  the    state  the  local  situation,  ante,  p.  39,  n.  {b), 
defendant    may   have    Refused    to  occupy, 
though  in  such  cose  it  is  advisable  to  declare 
on  the  agreement,  ante,  41,  n. 


COMMON   COUNTS.  48 

cupf,  possess,  and  enjoy,  certain  other  rooms  and  apartments  of  the  said     >•  i^^*- 
plaintiff,  in  and  parcel  of  a  certain  other  dwelling-house,  and  that  the  said  BiAL^PRo- 
<lefeiKiant  had,  according  to  the  said  last-mentioned  sufferance  and  pennis-     pkrtt. 
aon  of  the  said   plaintiff,  had,  holden,  used,  occupied,  possessed,  and  en- 
joyed the  same,  together  with  certain  other  household  furniture,  linen,  and 
other  necessaries,  goods,  and  chattels  of  the  said  plaintiff,  therein  being, 
for  a  long  time  before  then  elapsed,  he  the  said  defendant  undertook,'^  &c. 
(Condude  om  ante,  38.) 

Hu  mdehiiatus  count  is  as  ante,  37,  inserting  these  wards,  ^^  for  the  use  For  board 
and  occupation  of  certain  rooms,  apartments,  and  furniture  of  the  said  ?"***  J^'^S- 
plaintiff  before  that  time  used  and  enjoyed  by  the  said  defendant,  at  his 
special  instance  and  request,  and  by  the  permission  of  the  said  plaintiff, 
and  for  meat,  drink,  fire,  candles,  attendance,  goods,  chattels,  and  other 
necessaries  by  the  said  plaintiff  before  that  time  found  and  provided  for 
the  said  defendant,  and  at  his  like  special  instance  and  request,  and  being 
so  indebted,'^  &c.  (^Condude  as  ante,  37.) — The  quaiUvm  meruit  there- 
on is  as  ante,  37,  inserting  as  follows,  ^'  had  before  that  time  pennitted 
the  said .  defendant  to  use  and  enjoy,  and  that  he  the  said  defendant  had 
accordingly  used  and  enjoyed  certain  other  rooms,  apartments,  and  furni- 
ture of  the  said  plaintiff* ;  and  also  in  consideration  that  the  said  plaintiff, 
at  the  like  special  instance  and  request  of  the  said  defendant,  had  before 
that  time  found  and  provided  other  meat,  drink,  fire,  candles,  attendance, 
goods,  chattels,  and  necessaries  for  the  said  defendant,  he  the  said  defen- 
dant undertook,"  &c.     (Conclude  as  ante,  38.) 

The  indebitatus  count  is  as  ante,  37,  inserting  these  words,  "  for  ware*  For  ware- 
house-room by  the  said  plaintiff  before  that  time  found  and  provided  for,  ^ooee- 
in  and  about  the  stowing  and  keeping  of  certain  goods  and  chattels,  before  ^^q^^^  ,^^ 
then  stowed  and  kept  in  certain  warehouses  and  othw  erections  and  build- 
ings and  premises  of  the  -said  plaintiff,  for  the  said  defendant,  and  at  bis 
special  instance  and  request,  and  being  so  indebted,'/  &c.     {Conclude  as 
ante,  37.) — The  quantum  meruit  thereon  is  as  ante,  37,  inserting  as  fol- 
lows, "  had  before  *that  time  found  and  provided  other  warehouse-room  for,     [*49] 
in,  and  about  the  stowing  and  keeping  of  certain  other  goods  and  chattel 
before  then  stowed  and  kept  in  certain  other  warehouses,  erections,  build- 
ings, and  premises  of  the  ^id  plaintiff  for  the  said  defendant,  he  the  said 
defendant  undertook,"  &c.     (^Conclude  as  ante,  38.) 

« 

The  indebitatus  count  is  as  ante,  37,  inserting  these  words,  "for  the  For  the 
standing  of  certain  carriages  and  chattels  by  the  said  plaintiff  before  that  ^f^^IJilJ? 
time  kept  and  taken  care  of  in  certain  buildings  and  premises  for  the  said  riage. 
defendant,  and  at  his  special  instance  and  request,  and  being  so  indebted," 
&c.     (^Conclude  as  ante,  37,) — The  quantum  meruit  thereon  is  as  ante, 
37,  inserting  as  follows,   "  had  before  that  time  kept  and  taken  care  of,  in 
a  certain   building   and  premises,  certain  other  carriages  and  chattels  for 
the  said  defendant,  he  the  said  defendant  undertook,  &c.     (Condude  as 
ante,  38.) 

{d)  See  the  counts, post;  when  let  for  il-    not  lie.  Selw.  N.  P.  €7  ;  See  1  Campb.  343. 
legal  or  unmoral  purposes,  this  action  does        (•)  See  form,  Morg.  Free.  19. 
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4fi  DEGLABATiONS  IN   ASSUMPSIT- 

I 

1  Ml-         The  indebkatm  count  is  as  asUtj  37,  inserting'  these  words,  <^  ibr  the  moor- 

B^^pxtf  ^S  ^^^  fastening  of  a  certain  ship  ox  vessel  called,  &c.  to  a  certain  chain 

PBftrri    of  the  said  plaintiff,  laying  and  being  in  the  river  Thames,  in  the  said  coun- 

For  the      ty  of  Middlesex,  for  a  long  space  of  time  then  elapsed,  moored  and  fast^o- 

'f^i^^^A  ^  ^y  ^^  ^^  defendant  to  ^e  said  chain  of  the  said  plaintiff,  and  by  his 

pennission  and  sufferance,  and  at  the  special  instance  and  request  of  the 

said  defendant,  and  being  so  indebted,"  &c«     (^Conclude  as  asUe,  37.) — 

The  quantum  meruit  thereon  is  as  ante,  37,  inserting  as  foUows,  ^'  had 

before  that  time,  at  the  like  special,  &c.  of  the  said  defendant,  permitted 

and  suffered  him  to  moor  and  fasten  a  certain  other  ship  or  vessel  called 

■  to  a  certain  other  chain  of  him  the  said  plaintiff,  in  the  river  Thames 

aforesaid,  in  the  county  aforesaid,  and  that  the  said  defendant,  by  viriae  of 

such  permission  and  sufferance,  had  before  then  moored  and  fastened  the 

said  last^mentioned  vessel  to  the  said  chain  there,  for  a  long  space  of  time 

then  elapsed,  he  the  said  defendant  undertook,"  &c.     (^Conclude  as  ante.) 


For  fines  The  indebitatus  count  is  as  fottowsy  ^<  for  that  whereas  the  sfud  defend- 
on  admit-  gui^  qq^  ^q,  i^t,  &c.  [oemctf]  being  tenant  of  certain  customary  tenements 
pyhold  ^^  ^^  appurtenances,  parcel  of  the  manor  of  f  was  indebted  to  the 
(f).  said  plaintiff,  «then  and  still  being  lord  of  the  said  manor,  in  the  sum  of 

£..:»  of  lawful  money  of  Ghreat  Britain,  for  certain  reasonable  fines  duly  as- 
sessed, due  and  payable  fix>m  the  said  defendant  to  the  said  plaintiff,  for  and 
on  the  admission  of  him  the  said  defendant,  according  to  the  usage  and  cus- 
tom of  the  said  manor  into  the  said  customary  tenements,  with  the  appur- 

r  *50  1  ^^^^c^>  ^  ^o^^  ^  h^'  b^  ^^^  ^^^  assigns,  of  the  lord  of  the  said  man- 
or, at  the  will  of  the  lord,  according  to  the  *custom  of  the  said  manor,  and 
being  so  indebted,"  Slc,  (^Conclude  as  ante,  37.) — No  quantum  meruit 
cpunt  is  to  be  added. 

For  toUfl         The  indebitatus  comnt  is  as  ante,  37,  inserting  these  v>ords,  ^'  for  divers 

on  loaded    toUs  and  duties  due  and  of  right  payable  by  the  said  defendant  to  the  said 

pamin^^'    bailiflS,  &c.  for  the  passage  of  divers  loaded  waggons,  and  loaded  carts  of 

oyer  a        the  said  defendant,  before  that  time  drawn  over  a  certain  bridge,  which  said 

bridge  (A),  bridge  the  said  bailifl^,  &c.  and  their  predecesscNrs,  by  their  said  several 

names  of  incorporation  from  time  whereof,  &c.  have  from  time  to  time 

repaired  and  supp(»rted,  and  have  been  used  and  accustomed  to  repair  and 

support,  and  bemg  so  indebted,"  &c.     {Conclude  as  ante,  37. — )No  quan* 

turn  meruit  count  is  to  be  added. 

For  tolls         The  indebitatus  count  is  as  ante,  37,  inserting  these  words,  ^'  for  toll  due 
broosht'te  *°^  ^^  ^^^  payable  by  the  said  defendant  to  the  said  mayor  and  burgesses, 
market       &c«  for  weighing  at  a  certain  beam  of  them  the  said  mayor  and  burgesses, 
and 
weighed 

«^  nflJ          (f)  ^®  ^  aimilar  form,  Morg.  Free.  24.  lars  of  the  land  holden,  need  not  be  let  oat, 
tin  0  oeam  p^^  boomajpe,    pilotage,    buoys,    and   sea-  1  Bridg.  Eq.  Dig.  3d  ed.  381. 
W                marks,  tee  Plead.  A.  53,  3.    For  moorage,  (A)  This  general  count  is  anfficient.   1  T. 
«ee  3  Wentw.  69.    For  quarterage  on  goods  R.  616.     I  B.  &  P.  102.    For  tolls  for  pass- 
loaded  on  board  ships  in  a  port,  1  Wentw.  ing  over  a  manor  with  cattle,  1  Wentw.  IbO. 
132.   For  haoyage  and  anchorage,  1  Wentw.  (£)  As  to  this  count,  4  T.  R.  104,  and 
183.    For  the  use  of  a  dock,  LiL  Ent.  38.  when  the  plaintiff  must  declare  specially, 
(g)  This  general  count  is  sufficient,  1  T.  see  6  East,  438.     See  form,  and  necessary 
R.  618, 19  —3  B.  &  P.  846  —1  B.  &  P.  1 02.  evidence,  3  Bingh.  8. 
—2  Dougl.  727.-^  East,  56.-- The  particu- 
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Avos  goods,  wares,  and  merchandize  of  the  said  defendant,  before  that  tuBre     !• 
brought  by  the  said  defendant  to  the  said  market  of  and  in  the  said  bo-  **** 
rough,  to  be  there  sold,  and  by  the  said  mayor  and  burgesses,  at  the  special 
instance  and  request  of  *the  said  defendant,  weighed  at  the  said  beam,  [  mi   ] 
and  being  so  indebted,"  &c.     (Condude  aa  ante^  37.)— iVb  quantum  mo- 
rmt  eomnt  is  to  be  oddeeL 


The  indeiiiaius  camU  is  as  anie^  37,  insertittg  these  vjordsy  '^  Ibr  drrofis  For  tolls 
reeaooable  tolls  before  that  time  and  then  due  and  of  right  pajraUe  by  and  ^^^{q? 
from  the  said  defendant  to  the  said  plaintiff,  aa  the  fanner  and  pfcprietor  bronght 
of  a  certain  market  called  the  cattle  market,  situate,  &c.  and  of  the  dues,  intoamAr- 
duties,  tolls  and  privileges  thereto  belonging,  and  accruing  and  arising  tfiere-  ^jd  a!er»- 
by  and  therefrom,  fr^cHn  a  certain  time  now  elapsed,  for  and  in  respect  of  in,  live 
Us  the  said  defendant  having,  whilst  he  the  said  plaintiff  was  such  former  ?f^^^*.*^ 
and  proprietor  as  aforesaid,  brought  into  the  said  market  and  sold  therein  di-  the  ftrmer 
vera  live  cattle,  to  wit,  --*  bullocks,  —  bulls,  -—  oxen,— *cows,— -heifers  and  (&)• 
—calves,  and  being  so  indebted,  he  the  said  defendant,  in  consideration," 
&c.     {Concbide  as  ante^  37.) — No  quantitm  meruit  count  is   to  be  added. 


The  indebitatus  count  is  as  ante,  87,  inserting  these  words^  *^  for  divers  8e<>oadm- 
other  tolls  and  duties  before  that  time  and  then  due,  and  of  right  payable  f^^^f 
by  and  from  the  said  defendant  to  the  said  plaintiff,  for  and  in  respect  of  MunetoUe. 
hk  the  said  defendant  having  brought  into  the  said  market,  and  sold  there- 
m,  divers  other  live  cattle,  to  wit,  &c.  (as  before)  and  being  so  indebted," 
&c.     (^Conclude  as  aniCydl.) 

The  imdMtaius  count  is  as  ante,  87,  insertii^  these  words,  **  for  divers  tolls  g.  ^j^^ 
before  that  time  due  and  payable  by  the  said  defendant  to  the  said  plain-  farmer, 
tiff,  as  former  and  r^iter,  duly  made  and  appointed,  according  to  the  form  of  ^^  ^^ 
the  Statute  in  such  case  made  and  provided,  of  the  tolls  due  and  payable  paning 
according  to  the  form  of  the  Statute  in  such  case  made  and  provided,  at  a  tfaroiijfh 
certain  tump3Le«gate,  duly  erected  and  placed  upon  a  certain  tumpike*road,  ^|]^^/n^' 
and  at  certain  cranes,  engines,  and  weighing-machines  also  erected  upon 
and  near  to  the  said  turnpike-road,  according  to  the  form  of  the  Statute  in 
that  case  made  and  provided  (or,  instead  of  the  preceding  statement,  say, 
*^  constituted  and  appointed  according  to  the  form  of  the  Statute  in  such 
case  made  and  provided,  of  the  tolls  due  and  payable  for  carriages  and  cat- 
tle traveling  upon  a  certain  turnpike-road  in  the   county   of  ■  and 
through  a  certain  gate  erected  upon  the  said  road,  according  to  the  form  of 
the  said  Statute ;")  for  divers  cattle  and  carriages  of  the  said  defendant, 
which  before  that  time  had  traveled  upon  the  sdd   turnpike-road,  and 
tfaiDUgfa  the  gate  aforesaid,  and   for  divers  other  carriages  of  the  said  de-        ' " 
fendant,  which  had  before  that  time  traveled  upon  the  said  tumpfte-road, 
and  becm  weighed  at  the  said  cranes,  engines,  and  weighing-machines,  and 

(&)  See  a  precedent  for  tolls  for  goodt  the  Irayer  is  the  party  liable,  3  fi.  A/  A.  S70  ; 

mtcluKi  and  exposed  to  sale  in  Newgate  and  see  the  hivr  as  to  markets  and  toUs,  2 

Market,  1  Wentw.    153 ;  in  Covent   Gar-  Chit.  Com.  Law,  142,  &c.    Com.  Dig.  tit 

den  Market,  3  B.  &  A.  366.    For  toll  on  Market. 

wool  bought  in  a  market,  see  1  Wentw.  156;  {i)  This,  tfaoagh  on  a  local  act,  will  seme 

and  other  precedents  referred  to  in  Peters-  as  a  general  precedent.    See  2  Wentw.  180. 

dorTs  Index,  tit.  Tolls.    1  Tc  R.  616.    1  See  also  a  precedent  in  10  East,  104.    See 

B.  dc  P.  102.    4  B.  dt  A.  266.    In  general,  tlie  law  as  to  turnpike  roads,  Burn,  J.. 


^52  DECLARATIONS   IN   ASSTMPSIT. 

1.  WB-     being  so  *mdebted/'  &c.     (Conclude  as  cmte^  37.)  —  No  quantum  meruit 
!l^Vlll  ^oma  18  to  be  added. 

FSBTT. 

Second  ^  The  indebitatus  count  is  as  ante,  37,  inserting  these  words,  ^^  for  divers 
indsbita-  Qther  toUs  and  duties  before  that  time  due  and  of  right  payable  by  the  said 
thereon,  defendant  to  the  said  plaintiff,  for  divers  other  cattle  and  carriages  of  the 
said  defendant,  which  before  that  time  had  traveled  upon  a  certain  other 
turnpike-road,  of  which  said  last-mentioned  tolls  and  duties  the  said  plain- 
tiff was  then  and  there  renter  and  collector  in  that  behalf  duly  constituted 
and  appointed,  and  being  so  indebted,"  &c.  (^Conclude  as  ante,  37.)— 
No  quantum  meruit  count  is  to  be  added. 

Petty  cus-       The  indebitatus  count  is  as  ante,  37,  inserting  these  words,  "  for  so  much 
W*  money  due  and  payable  to  the  said  mayor,  &.c.  for  petty  customs,  for  di- 
vers goods,  wares,  and  merchandize,  by  the  said  defendant,  before  that 
time  imported  into  the  port  of  —  and  being  so  indebted,"  &c.  (^Conclude 
as  ante,  37.) 

For  callg        j^^  indebitatus  count,  after  declaring  specially,  is  as  ante,  37,  inserting 

in  a  "*'   these  words,  *'  for  monies  payable  and  due,  owing  from  the  said  defendant 

bridge  (n).  to  the  said  company,  for  and  in  respect  of  divers,  to  wit,  — -  shares  oi 

which  the  said  defendant  was  proprietor,  and  which  he  held  in  the  said 

bridge,  by  virtue  of  divers  calls  before  then  duly  made  by  the  said 

committee  for  the  time  being  of  the  said bridge,  for  the  said  monies. 

And  being  so  indebted,"  &c.     (^Conclude  as  ante,  37.) 

[  •SS  ]  *The  indebitatus  count,  after  declaring  specially,  is  a$  follows,  "  and 
in  *  o?her  ^^®^^  *^^  ^®  said  defendant  afterwards,  to  wit,  on,  &c.  at,  &c.  w^s  in- 
way.  debted  to  the  said  plaintiff,  who  tlien,  and  at  the  several  times  in  this  count 

mentioned,  was  and  still  is  such  treasurer  as  aforesaid,  in  the  further  sum 
of  £ —  of  like  lawful  money,  for  money  due  and  payable  from  the  said 
defendant  to  the  said  plaintiff  as  such  treasurer,  for  a  certain  call  or  sum, 
to  wit,  the  sum  of  £ —  duly  called  for  and  required  by  five  or  more  of 
the  commissioners  for  putting  in  execution  the  powers  and  authorities  by 
the  said  act  given  and  granted,  to  be  paid  by  the  said  defendant  to  the 
said  plaintiff,  so  being  treasurer  to  the  said  commissioners,  at  a  certain  time 
before  then  elapsed,  upcm  and  in  respect  of  a  certain  sum,  to  wit,  the  sum 
of  £ —  which  the  said  defendant  had,  before  the  passing  of  the  said  act, 
subscribed  and  agreed  to  advance,  for  the  purposes  in  such  act  mentioned. 
And  being  so  indebted,"  inc.     (^Conclude  as  ante,  37.) 

The  Ii]^  ^uj  whereas  also,  the  said  defendant  afterwards,  &c.  was  indebted  to  the 

format  ^^^  company  in  the  sum  of,  &LC.  of  lawfiil,  &cc.  for  monies  due  and  pay- 

the  suit  of  able  from  the  said  defendant  to  the  said  company,  for  and  in  respect  of  di- 

to"  ^^^'  ^  ^^^'  ^®°  shares,  of  which  the  said  defendant  was   proprietor,  and 

Vauxhall  which  he  held  in  the  said  Vauxhall  bridge,  by  virtue  of  divers  calls  before 

bridge  tlien  duly  made  by  the  said  committee  for  the  time  being  of  the  said  Vaux- 

eompany.  j^^jj^  ^^^  f^^  ^j^^  ^^^  monies.     And  being  so  indebted,  he  the  said  defendant, 

afterwards,  to  wit,  on,  &c.  aforesaid,  at,  &.c.  aforesaid,  undertook,  and  tlien 

(m)  See  a  form  for  tolls  and  buoys,  4  M.        (n)  See  special  counts  and   notes,  post, 
&S.2b8.  390,1,  a. 
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ftnd  there  &itbfully  promided  the  said  company/'  tac*     (Candude  as  ante,     i-  ^^- 

**     /  REAL  PRO- 

PKRTT. 

7%€  indebitatus  count  is  as  ante,  37,  inserting   these  words,  '^  for  and  For  calls 
in  respect  of  his  the  said  defendant  having  before  then  subscribed  a  certain  "°*5f '  "• 

ro&Q  &Cfc 
sum  of  money,  to  wit,  the  sum  of  £ —  for  and  towards  tlie  making  of  the  (©). 

said  road  in  ^e  said  act  mentioned,  and  which  said  sum  of  £ —  he  the 

said  defendant  hath  been  duly  required  to  pay  in  pursuance  of  the  said 

act,  at  certain  times  now  past,  but  hath  neglected  to  pay  the  same.     And 

being  so  indebted,"  fcc.     (^Conclude  as  ante,  37.) 

And  whereas  also,  the  said  defendant  afterwards,  to  wit,  on,  &c.  at,  &c.  At  the  suit 
^ns  indebted  to  the  said  plaintiff,  who  then,  and  at  the  several  times  in  of  the 
this  count  mentioned,  was,  and  still  is,  such  treasurer  as  aforesaid,  in  the  treasurer 

Oi  a  can&l 

iiirther  sum   of,  &c.  for  money  due  and  payable  from  the  said  defendant  company 
to  the  said  plaintiff,  as  such  treasurer  as  aforesaid,  for  a  certain  call  or  sum,  for  calls 
to  wit,  &c.  duly  called  for  and  required  by  five  or  more  of  the  commis-  (P^* 
sioners  for  putting  in  execution  the  powers  and  authorities  by  the  said  first- 
mentioned  act  given  and  granted  to  be  paid  by  the  said  defendant  to  the 
said  ^plaintiff,  so  being  treasurer  to  the  said  commissioners  at  a  certain  . 

time  before  then  elapsed,  upon  and  in  respect  of  a  certain  sum,  to  wit,  L  ^ 

the  stHn  of  £ —  which  the  said  defendant  had,  before  the  passing  of  that 
act,  subscribed  and  agreed  to  advance,  for  the  purposes  in  such  act  men- 
tioned ;  and  being  so  indebted,  he  the  said  defendant,  in  consideration 
thereof,  afterwards,  to  wit,  on,  &c.  at,  &c.  undertook  and  then  and  there  • 

&ithMy  pA>mised  the  said  treasurer,"  he.     (^Conclude  as  ante,  37.     Add 

a  count  on  an  account,  stated. 

« 

After  the  special  counts  as  post,  248,  insert  an  indebitatus  Count,  as  For  con- 
ante,  37,  inserting   as  follows,  "  for  part  of  the   expense  of  building  a  ^4"™^- 
certaun  party-wall,  before  then  built  at  the  expense  of  the  said  plaintiff,  wall  (y). 
agreeably  to  the  directions  of  the  said  act  of  parliament,  between  a  certain 
other  messuage  or  building  of  him  the  said  plaintiff,  situate  and  being  in 
the  parish  aforesaid,  in  the  county  aforesaid,  and  a  certain  othei*  messuage 
or  building  adjoining  thereto  ;  and  which  said  last-mentioned  party-wall 
had  before  then  been  made  use  of  by  the  said  defendant,  who  before  and 
at  the  time  of  building  and  finishing  the  same,  was  the  owner  of  and  per- 
son entitled  to  the  improved  rent  of  such  messuage  or  building,  and  also 
for  part  of  certain  other  expenses  whidh  were  necessary  for  the  pulling  down 

(0)  See  2  Chit  on  Commercial  Law,  133.  Col.  Stat.  127  j  eee  alio  3  T.  R.    458.-5  T. 

(p)  See  special  counts  and  precedents,  R.  130.-6  T.  R.  602—1  B.  &  P.  303.— 9 
port,  390.  For  law,  &c.  sec  2  Chit,  on  Com-  East,  322  —10  East,  2-27.-2  Taunt.  63.— 
mercial  Law,  134,  &c.  5  Taunt.. 90.— Corny n  on  Contracts,  vol.  ii. 
*Cf;  The  14  Geo.  3.  c.  78,  after  pointing  191,  &c.  As  to  who  is  the  owner  of  the 
oat  how  the  expenses  of  erecting  party-walls  improved  rent,  see  2  B.  &  A.  467. 
tre  to  be  defrayed,  enacts,  that  "in  case  the  See  the  special  count,  post,  248.  It  should 
•woe  be  not  paid  within  twenty-one  days  seem  that  plaintiff  might  recover  on  corn- 
next  after  demand,  thereof,  then  the  same  mon  count  for  money  paid,  5  T.  R.  130. — 
ifcill  and  may  be  recovered,  together  with  8  T.  R.  692.-2  Corny n  on  Contracts,  194. 
foil  costs  of  suit,  of  and  from  such  owner  or  The  parties  may  by  agreement  between 
owners  by  action  of  debt,  or  on  the  case,  in  themselves  waive  the  formalities  prescribed 
lay  of  bis  Majesty's  courU  of  record  at  by  the  14  Geo.  3  c.  78.  Stuart  u.  Smith,  2 
Westouoster,"  Sect.  41.  As  to  the  con-  Marsh.  Rep.  435—1  Holt.  321.  7  Taunt. 
Mmction  on  this  statute,  see  a  full  note,  Chit.  1*^)8.  S.  C. 


\ 


fi4  DECLARATIOKd   IN  AWUMF8IT. 

1.  Rc-    0f  a  certun  old  party^wall  between  the  said  seyeral  buildings,  before  then 
miAL^pRo*  puU^d  down  by  and  at  the  expense  of  the  said  plaintiff,  agreeably  to  the 
riRTT.    direction  of  the  said  act  of  parUament.     And  being  so  indebted,"  &c. 
(^Conclude  as  ante,  37.)  (1). 


[•55   ] 


*II.  Respecting  Personal  Pbopertt. 


^^'  S*^*  ^^  imicW^aiitt  count  is  as  ante,  37,  inserting  these  words,  "  for  dir^s 
•old*wid  goods,  wares,  merchandize,  and  chattels  (*),  {or,  when  for  Jive  animals ,  say, 
delirered    <  horses,  mares,  geldings,  bulb,  cows,  oxen,  sheep,  cattle,  goods,  and  chat- 

ftndant*'  ^^^»'  ^  ^^  ^^^  ^'^V  *^')  ^^^  ^^  ^^  plaintiff,  before  that  time  sold  and 
(r).  delivered  to  the  said  defendant,  and  at  his  special  instance  and  request  (^), 

and  bemg  so  indebted,"  &c.  {Conclude  as  ante,  37.) — The  qwmium 
valebant  thereon  is  as  ante,  38,  inserting  as  foUows,  ^<  had  before  that 
time  sold  and  delivered  divers  other  goods,  wures,  meichaadize  (2),  and 
chattels,  (or,  ^  horses,  mares,  geldings,  bulls,  cows,  oxen,  sheep,  cattle, 
and  chattels,')  to  the  said  defendant,  he  the  said  defendant  undertook, 
and  then  and  there  faithfully  promised  the  plaintiff  to  pay  hiia  so  much 
money  as  the  said  last-mentioned  goods,  wares,  and  merchandize,  (or, 
horses,  &;c.  as  supra,)  at  the  time  of  the  said  sale  and  delivery  thereof, 
were  reasonably  worth  (u),  when  he  the  said  defendant  should  be  thereunto 
afterwards  requested.  And  the  said  plaintiff  avers,  that  the  said  last- 
mentioned  goods,  wares,  merchandize,  and  chattels,  (or,  hocses,  mares,  &c. 
as  before)  at  the  time  of  the  said  sale  and  delivery  thereof,  were  reasona- 
[  ^56  ]  bly  worth  the  *further  sum  of  £ —  of  like  lawful  money,  to  wit,  at,  &c. 
(venue)  aforesaid,  whereof  the  said  defendant,  afterwards,  to  wit,  on  the 
aay  and  year  aforesaid,  there  had  notice. 

For  ^ds  j^^  indebitatus  count  is  as  ante,  37,  inserting  these  wards,  ^^  for  divers 
and  BoId  to  goods,  wares,  and  merchandize,  (or,  horses  mares,  be,  as  ante,)  by  the 

defendant 

and  deliv-  ^^^  ^g  to  this  count,  when  it  lies,  and  ita  Chit,  Gen.  Prac.  94,  d5 ;  4  B.  &  A.  206. 
®Tf  ~,^  ^  general  application,  see  ante,  rol.  i.  302,  3.  (s)  It  is  not  necessary  to  say,  *<  of  the 
third  per-  g  gt^rk.  39.  19  Ves.  609.  To  support  plaintiff,"  Bui.  N.  P.  139 ;  and  those  words 
son  (io),  ^|g  count,  there  must  have  been  an  actual  should,  according  to  the  decisioii,  5  £sp.  31, 
delivery,  or  something  equivalent  to  it,  2  2,  be  omitted,  if  the  action  be  at  the  suit  of 
B.  4^  A.  755.  See,  as  to  contracts  relating  a  broker,  factor,  &c.  But  see  6  Taunt.  65, 
to  the  sale  of  goods,  3  Chit.  Com.  Law,  273,  67,  that  this  is  not  material. 
129.  Index  tit.  «'Sale."  This  form  is  not  (t)  As  the  word  M  sold,"  (like  the  word 
sustainable  for  fixtures,  2  Marsh.  Rep.  495.  **  hired,*'  6  Taunt.  289)  implies  a  contract. 
See  4  J.  B.  Moore,  73.  The  word  **chat-  perhaps  the  omission  of  the  words  ^'at  the 
tels"  is  more  comprehensive  than  '^  goods,"  special  instance  and  request  of  the  defend- 
as  it  includes  animate  property,  &e.  and  in  ant,"  would  not  be  material,  2  T.  R.  30. 
all  cases  it  is  as  well  to  insert  it,  see  forms,  (u)  This  count  is  not  available  where 
Lil.  Ent.  31,  88.  The  word  **  effects,"  will  there  has  been  a  conlraot  for  a  sum  certain, 
include  fixtures,  and  it  should  seem  that  Stra.  648.  But  see  6  Taunt.  108 ;  see  ante, 
indebitatus  assumpsit  for  divers  ^*  fixtures,  38. 

efibcts,  and  goods  and  chattels,"  would  en-  (w)  This  count,  though  usual,  is  not  ne- 

title  the  plaintiii'  to  recover  fixtures,  and  is  cessary ;  the  delivery  may  be  stated  to  have 

a  proper  and  comprehensive  form.     Hallen  been  to  the  defendant,  8  T.  R.  ^28.    Stra. 

V.  Runder,  1  Cromp.  M.  &   Rob.    266.    1  127.    Sed  vidi  Bui.  N.  P.  136.    1  Selw. 

(i;  Act  of  24  Feb.  1721.  15  April,  1782.  Purd.  Dig.  884,  (Edit  1831.)  Ingles  «. 
Bnnghurst,  1  Dall.  341.    Hart  v,  Kucher,  5  Serg.  db  Rawle,  I. 

(^)  That  it  is  unnecessary  to  allege  that  tin  plaintiff  promised  to  sell  and  deliTer,  seo 
10  Mass.  237,  238. 
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said  plaintiff,  befiire  that  'time  bargained  and  sold  to  the  said  defendant,     S-  *■* 


and  under  and  by  virtue  of  that  bargain  and  sale  delivered  to  one  E.  F.  p'^mohal 
at  the  special  instance  and  request  of  the  said  defendant ;  and  being  so  propsbtt. 
indebted/'  &C.  (^Condude  oi  aniej  37.) — The  quantum  vaiebant  therecn 
ii  ct  ante,  37,  iruerting  as  foUawsy  '^  had  hehte  that  time  bargained  and 
sold  divers  otfa^  goods,  &c.  to  the  said  defimdant,  and  had,  under  and  by 
virlne  of  the  said  last*mentioned  bargain  and  sale,  delivered  the  same  to 
the  said  E.  F.  he  the  said  defendant  undertone,"  &c.  (^Conclude  at  antSy 
38.) 


The  miebittUMt  cowit  is  as  antt^  37,  inserting  these  wards,  <<  for  divers  ^^^  ^^^ 
goods,  wares,  and  merchandize,  by  the  said  plaintlfi*,  before  that  time  bar-  an?sold  to 
gained  and  sold  to  the  said  defendant,  and  at  his  special  instance  and  re-  defendant 
^est,  and  being  so  indebted,"  be.     (^CJandude  as  ante,  37.)— ^TAe  qtum-  p^^rally 
turn  vckhant  thereon  is  as  ante,  37,  inserting  as  follows,  ^^  had  ^before     r*57i 
that   time   bargained  and  scid  to  the  said  defendant  divers   other  goods, 
wares,  and  merchandize,  ^e  tlie  said  defendant  undertook,"  be.     (^Conr 
dude  as  ante,  38.) 

J%€  imdehitatUB  count  is  as  ante,  37,  inserting  these  words,  '<  for  a  cer-  For  a  crop 
tain  crop  of  grass,  (or,  '  turnips'  as  the  case  is,)  of  the  said  plaintiff,  before  or^^f^g 
that  time  bargained  and  sold  by  the  said  plaintiff  to  the  said  defendant,  &c.  bar- 
and  at  his  special  instance  and  request,  and  by  the  said  defendant,  under  ^?®^, , 
and  by  virtue  of  that  bargain  and  sale  before  that  time  accepted,  mowed,  ^).'^ 
cut  down,  (or,  if  for  a  crop  of  ttarmps,  fyc.  <  accepted,  gathered,')  had, 
tsketky  and  carried  away ;  and  being  so.  indebted,"  be.     (^Conclude  as  an- 
tCf  37.) — The  quantum  meruit  thereon  is  as  ante,  37,  inserting  as  follows, 
"  had  before  that  time  bargained  and  sold  to  the  said  defendant  a  certain 
other  crop  of  grass  (or,  <  turnips')  of  the  said  plaintiff,  and  that  the  said  de- 
fendant had,  under  and  by  virtue  of  the  said  bargain  and  sale,  accepted, 
mowed  and  cut  down,  the  said  last-mentioned  crop  of  grass,  (or,  if  for  a 
crop  of  turnips,  ^^  accepted  and  gathered  the  said  last-mentioned  crop  of 
Inmips,')  and  had  taken  and  carried  away  the  same,  he  the  said  defendant 
undertook,"  &c.     (^Condude  as  ante,  38.) 


N.  P.  Wk  edit.  300.    If  the  defendant  be  coverable  under  this  connt,  3  B.  &  C.  3&7, 

■oed  cfti  a  collateral  liability  to  pay -for  goodn  364 ;  and  see  another  form  there,  sug^sted 

•old  to  another,  the  count  must  be  special,  1  by  Abbott,  C.  J.  a  sale  of  a  growing  crop 

Savnd.  211  b.    See  form,  post,  314.    Plead,  of  grass  is  within  the  Statute  of  Frauds,  29 

Assist.  11,  &c.  Car.  2.  c.  3.  s.  4.     See  Chit.  jun.  on  Con- 

(z)  See  form,  Plead.  Ass.  10.    Distinc-  tracts,  207.    Chilty's  Col.  SUt.  vol.  1.  371, 

tioo  between  this    count  and  the  one  for  and    the    cases    in  5  B.  &  C.  829.     (But 

food«  sold  and  delirered,  19  Ves.  609.  This  when  at  the  time  of  sale,  the  crop  of  any 

eount  i«  proper  when  there  has  not  been  an  description  is  ripe,  and  the  future  growth 

aetaal  delivery  of  the  goods,  ante,  vol.  i.  forms  no  part  of  the  substance  of  the  con- 

303.  —  "When  it  wiU  not  suffice,  id.     See  tract,  it  is  otherwise,  and  the  crop  is  to  be 

form  of  declaration  for  not  accepting  goods,  considered  as  goods  and  chattels,  that  may 

post,  264.    The  defendant  cannot  ee  held  be  affected  by  29  Car.  2.  c.  3.  s.  17,  but  not 

to  bail  for  goods  bargained  and  sold,  see  12  by  s.  4 ;  Smith  v.  Sarman,  9  B.  &  C.  561, 

East,  399.     (And  see  Atkinson  v.  Bell,  8  577 ;  Watts  v.  Friend.  10  B.  d&  C.  109.    5 

B.  A  Creaw.  aTTT,  cited  In  Lathrop  v,  Bryant,  B.  d:  A.  105.     1  Chit.  Gen.  Pract.  93.    See 

1  Btn|^.  N.  C.  430,  as  to  when   a  special  2  Johns.    452.    9  Johns.    108.     1  Penns. 

coant  le  necessary.)  Rep.  57. 471.    3  Penns.  Rep.  471. 1  Rawle, 

(y)  See,  as  to  this  eount,  1  B.  ds  P.  397.  256.    That  the  declaration  must  be  special, 

As   to  what  crops  agreed   to  be  taken  by  see  Lewis  Ex.  v,  Culbertson,  11   Serg.  & 

iaeooiuig  agaiaet  ostgoiog  tenant,  are  re-  Rawle,  48.) 


"^59  DECLARATIONS   IN   ASSUMPSIT. 

2  «E-  J%^  indeKtatus  count  is  as  ante,  37,  inserting  these  words,  "  for  meat, 

rMotill  drink,  washing,  lodging,  and  other  necessaries,  and  goods  and  chattels,  by 
PROPBBTT.  the  said  plaintiff  before  that  time  found  and  provided  for  the  said  defendant, 
Forneces-  and  at  his  special  instance  and  request;  and  being  so  indebted,"  &c- 
found  and  (Ci>wcZMde  OS  ante,  37,) — The  qtumtum  meruit  thereon  is  as  ante,  37,  tn- 
provided  serting  OS  follows,  "  had  before  that  time  found  and  provided  other  meat, 
for  defen-  dnnk,  washing,  lodging,  and  necessaries,  goods  and  chattels,  for  the  said 
"*  W-    defendant,  he  the  said  defendant  undertook,"  &c.     (^Conclude  as  ante,  38.) 

Forneces-       j»i^    indebitatus  count  is  as  ante,  37,  insertinsc  these  words.  "  for  meat, 

saries  ,  ,  »  ^ 

found  and  drink,  washing,  and    lodgmg,  goods    and   chattels,  and  other  necessaries, 

provided     ty  the  said  plaintiff  before  that  time  found  and  provided,  at  the  special 

peMona      instance  and  request  of  the  said  defendant,  for  one  E.  F.  and  divers  per- 

(a).  sons;   and  being  so  indebted,"  &c.  {Conclude  as  ante,  37.)      The  quan- 

turn  meruit  thereon  is  as  ante,  37,  inserting  as  follows,  "  had  before  that 

time  found  and  provided  other  meat,  drink,  washing,  lodging,  goods  and 

chattels,  and  necessaries,  for  the  said  E.  F.  and  divers  other  persons,  he 

the  said  defendant  undertook,"  &;c.     (^Conclude  as  ante,  38.)  ^ 

meat  and  The  indebitatus  count  is  as  ante,  37,  inserting  these  words,  "for  horse- 
stabling  meat,  stabling,  care,  and  attendance,  by  the  said  plaintiff  before  that  time 
^  ^'  found,  provided,  and  bestowed  for,  in,  and  about  the  feeding  and  keeping 

of  divers  horses,  mares,  geldings,  and  cattle,  of  and  for  the  said  defendant, 
and  at  his  special  instance  and  request ;  and  being  so  indebted,"  &c. 
(Conclude  as  ante,  37.)  —  The  quantum  meruit  thereon  is  as  ante,  37, 
inserting  as  follows,  "  had  before  that  time  found,  provided,  and  bestowed 
other  horse-meat,  stabling,  care,  and  attendance,  for,  in,  and  about  the 
feeding  and  keeping  divers  other  horses,  mares,  geldings,  and  cattie,  of 
and  for  the  said  defendant,  he  the  said  defendant  undertook,"  &c.  (^Conr 
dude  as  ante,  38.) 

For  the  The  indebitatus  count  is  as  ante,  31,  inserting  these  words,  "for  the 

of'cattle     agisting,  depasturing,  and  feeding  of  divers  cattie,  *by  the  said  plaintiff 

(c).  before  that  time  agisted,  depastured,  and  fed  in  certain  pastures  and  prem- 

[  *60   ]  ises  of  the  said  plaintiff  for  the  said  defendant,  and  at  his  special  mstance, 

&c. ;  and   being  so  indebted,"    &c.       (Conclude    as  ante,   37.)  —  The 

quantum  meruit  thereon  is  as  ante,  37,  inserting  as  follows,  "  had  before 

that  time  agisted,  depastured,  and  fed  divers  other  cattie  in  certain  other 

pastures  and  premises  of  the  said  plaintiff,  for  tiie  said  defendant,  he  the 

'     said  defendant  undertook,"  &c.     (^Conclude  as  ante,  38.) 

For  the  rm    *  •    j  i  • 

hire  of  The  indebitatus  count  is  as  ante,  37,  inserting  these  words,  "  for  the  use 

goods,        and  hire  of  divers  [horses,  mares,  and  geldings,  cattie,  bridles,  saddles,  and 
orses, 

d:c.  ships, 

furniture, 

'  ^  '•          (z)  See  the  form,   ante,   48,  and  forms,  ble  for,  when  contract  of  sale  rescinded,  2 

Plead.  Assist.  224.     Morgan,  29.  Chit.   Rep.   41G.— 2  Camp.  82.-2   Moore, 

(fl)  See  forms,  2  Rich.  C.  P.  89.— Lil.  106,  582.-8  Taunt.  535  j  and  see  post,  279, 

Ent.   31.  39. — As  to  the  necessity  for  this  n. 

count    see   ante,  56— Stra.  J 27.— 8  T.  R.  (c)  See  note,  ante,  page  45.— Morg.  27. 

328.     Bui.  N.  P.  136.  (d)  As  to  thii»  count,  see   1    Com.  Rep. 

(b)  See   note,   ante,   paffe    45.  —  Plead.  116—6   Taunt.  389.— Plead.  Assist.  5—1 

Assist.  41.— Morg.  30.— Where  vendor  lia*  Rich.  C.  P.  210.— Lil.  Ent.  28. 
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hamess,  and  of  divers  chaises  and  other  carriages,  or^  *  of  certain  lighters     2.  re- 
and  other  ressels,  or,  *  of  certain  plate,  linen,  china,  fiimiture,'  cls  the  case  p*^*8 J,J^l 
mmj  k,]  goods  and  chattels,  by  the  said  plaintiff  before  that  time  let  to  paopxhtt 
jure  and  delivered  to  the  said  defendant,  and  at  his  special  instance  and  re* 
qaest,  and  by  the  said  defendant,  under  and  by  virtue  of  that  letting  to 
iure,  before  then  had  and  used;  and  being  so  indebted,"  be.     {Conclude 
as  mUty  37.) — The  quantum  meruit  thereon  is  as  ante,  37,  inserting  as 
foUowSy  ^^  had  before  that  time  let  to  hire  and  delivered  to  him  the  said 
defendant  divers  other  [horses,  mares,  and  geldings,  cattle,  bridles,  saddles, 
and  harness,  and  divers  other  chaises  arid  other  carriages,  or,  ^  certain  oth- 
er lighters  and  other  vessels,'  or,  *  certain  plate,  linen,  china,  liimiture,'  as 
the  case  may  be,]  goods  and  chattels,  and  that  the  said  defendant  had,  un- 
der and  by  virtue  of  the  said  last-mentioned  letting  to  hire,  before  then 
had  and  used  the  same,  he  the  said  defendant   undertook,"  &;c.      {Cou'- 
dude  as  ante,  38.) 

7%«  indebitatus  count  is  as  ante,  37,  inserting  these  words,  "for  the  Fprcorer- 
use  of  divers  stallions  of  the  said  plaintiff,  before  that  time  had  and  used,  "K  "*"«■• 
by  and  w^ith  the  permission  of  the  said  plamtiff,  in  and  for  covering   of 
divers  mares  of  and  for  the  said  defendant,  and  at  his  special  mstance  and 
request;   and  being  so  indebted,"  &c.       {Conclude  as  ante,  37.) — The 
quantum  meruit  thereon  is  as  ante,  37,  inserting  as  follows,  "  had  before 
diat  time  suffered  and  permitted  certain  other  stallions  of  the  said  plaintiff 
to  cover  certain  other  mares  of  and  for  the  said  defendant,  and  that  the 
said   last-mentioned    *stallions    had   accordingly   covered    the    said    last-    ['^611 
mentioned  mares,  he  the  said  defendant  undertook,"  &c.     {Conclude  as 
anie,  38.) 

The  indebitatus  cotmt  is  as  ante,  37,  inserting  these  words,  "  for  the  T^^  ^^- 
use  of  divers  bulls  of  the  said  plaintiff,  before  that  time  used  for  the  bull-  '"^^  ^^ 
ing  of  divers  cows  of  the  said  defendant,  by  the  permission  of  the  said 
plaintiff,  and  at  the  special  instance  and  request  of  the  said  defendant ; 
and  being  so  indebted,"  be.  (Conclude  as  ante,  37.) — The  quantum 
wieruit  thereon  is  as  anie,  37,  inserting  as  follows,  ''had  before  that 
time  permitted  divers  other  bulls  of  the  said  plaintiff  to  bull  divers  other 
cows  of  the  said  defendant,  and  that  the  said  last-mentioned  bulls  had 
accordingly  bulled  the  said  last-mentioned  cows,  he  the  said  defendant 
undertook,"  &c.     {Conclude  as  ante,  38.) 

The   indebitatus  count  is   as  ante,  37,    inserting    these    words,    "  for  For 
certain  freight  [primage,  and  average]  before*  that  time,  and  then  due,  and  p^*^.^ 

average 

(«)• 
(e)  As  to  who  may  sue  for  freight,  lee    aa  in  the  above  precedent,  witboat  itating 

ante,  vol.  i  5. — 3  Chit.  Com.  Law,  416,  421.  the  name  of  the  ahip,  voyage,  ^c. 

LiL  Ent.  33,   54.     Plead.  Aaa.  70. — Morg.        This  common   count  will  suffice,  even  in 

23,  and  t^e  law,  3  M.  tV.  S.  4S2. — 4  id.  141.  an  action  against  the  indorsee  of  a  bill  of 

6  Taant.  6(H.~2  Marsh.   3(9.   4  Campb.  lading.    3  Sing.  2ti3.    Burrough,   J.  diss, 

337.    1  Marsh.  122.  4  Taunt.  125. — 3  Chit.  See,  as  to  this  count,  and  when  the  declara- 

Com.  Law,  407;  and  see   Abbott  on  Ship-  tion   should  be  special,  2  B.  Sl  P.  323.     If 

ping,  index  **  freight.'*  there  be  a  charter-party  or  contract  under 

The  usual  form  is  more  particular,  but  it  seal,  in  general  the  declaration  must  be  on 

■eems  less  subject  to  variance  to  say,  '*  in  the  deed.     1  New  Rep.  104  *.  when  not,  see 

and  on  board  of  divers  ships  and  vessels,  id.  and  Abbott,  5th  edit.  163,  170,  188.    IS) 

for  the  said  defendant,  and  at  his  request,"  East,  578.     I  J.  B.  Moore,  358.    7  Taunt. 

Vol.  Q.  « 
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2.  ^z.  payable  from  the  said  defendant  to  the  said  plaintiff,  upoD,  for,  and  in 
TTKioilh  ^^P^^  ^f  ^®  carriage  and  conveyance  of  divers  goods,  merchaadize, 
Fju)PKRTT  and  chattels,  by  the  said  plaintiff  before  that  time  carried  and  convey- 
[*62]  ^9  in  *SLnd  on  board  of  divers  ships  and  vessels,  (/),  from  divers 
ports  and  places  to  divers  other  ports  and  places,  and  there,  to  wit, 
at  the  said  last^mentioned  ports  and  places  delivered  by*  the  said  plain- 
tiff for  the  said  defendant,  and  at  his  special  instance  and  request ;  [and 
for  the  care  and  attendance  of  the  said  plaintiff  and  his  servants,  in 
and  about  the  loading  and  unloading  of  the  said  goods,  merchandize,  and 
chattels,  and  the  delivery  thereof  as  aforesaid  "]  (g),  Omcbide  as  ante, 
37.) — Th^  quantum  meruit  thereon  is  as  ante,  37,  inserting  as  foUowSy 
^'  had  before  that  time  carried  and  conveyed  certain  otlier  goods,  mer- 
chandize, and  chattels  in  and  on  board  divers  other  ships  and  vessels,  from 
divers  other  ports  and  places  to  divers  other  ports  and  places,  and  there, 
to  wit,  at  the  said  last-mentioned  ports  and  places,  had  delivered  the  same 
for  the  said  defendant  [and  had  bestowed  other  his  care  and  attendance  in 
and  about  the  loading  and  unloading  of  the  said  last-mentioned  goods, 
merchandize  and  chattels,  and  the  delivery  thereof  as  aforesaid],  he  the 
said  defendant  undertook,"  &c.  (^Conclude  as  ante,  38.) — Add  a  c&unt 
fair  the  use  and  hire  of  ships,  ^c.  as  ante,  60.) 

For  gene-  The  indebitatus  count  is  as  ante,  37,  inserting  these  words,  ^'  for  certain 
ral  aver*  general  average  before  that  time,  and  then  and  there  due  and  payable  from 
»«®  W'  ^  said  defendant,  upon,  for,  and  in  respect  of  divers  goods,  merchandizes, 
and  chattels,  of  the  said  defendant,  having  been,  before  tl^at  time,  carried 
and  conveyed,  by  the  said  plaintiff  in  and  on  board  divers  other  ships  or 
vessels,  in  and  during  divers  voyages  for  the  said  defendant,  and  at  his 
special  instance  and  request,  and  in  respect  of  certain  losses,  damages, 
and  expenses  by  the  said  plaintiff  incurred,  in  and  about  the  preservation 
of  the  said  ship  and  cargo,  and  the  s^d  last-mentioned  goods,  merchan- 
dizes, and  chattels,  from  damage  and  loss  during  the  said  last-mentioned 
voyage.  And  being  so  indebted,"  &c.  (^Conclude  as  ante,  37.) — The 
mumtum  meruit  thereon  is  as  ante,  37,  inserting  these  words,  ^'  had  before 
mat  time  carried  and  conveyed  divers  other  goods,  merchandizes,  and 
chattels  of  the  said  defendant,  in  and  on  board  divers  other  ships  or  ves* 
sels,  and  during  certain  other  voyages,  and  the  said  defendant  undertook, 
and  then  and  there  faithfully  had  incurred  certain  other  losses,  damages, 
and  expenses  in  and  about  the  preservation  of  the  said  last-mentioned  ship 
and  cargo,  goods,  merchandizes,  and  chattels,  during  the  said  last-mentioned 
voyages,  he  the  said  defendant  undertook,"  &^c. — (^Conclude  as  ante,  38. 
•^-Add  account  for  money  paid,  and  account  stated.) 

656,  S.  C.    4  B.  &  C.  962.    Extra  freight  (/)  They  may  be  laid  to  be  the  veaseUi  of 

may  be  recoyered  under  the  count  for  work  the  plaintin,  though  he  be  only  captain,  & 

and  labor,  especially  if  there  be  a  promise  to  l^aunt.  65. 

pay  it.    Holt,  C.  N.  P.  392.     If  the  demand  {g)  \i  only  for  freight,  leave  out  these 

be  for  freight  only,  erase  the  words  <*  pri-  words  between  brackets. 

mage  and  average;"  if  for  average  only,  {h)  &ee  special  counts,  post,  2t6, 1^19;  for 

^rase  the  words '*  freight  and  primage."  See  law,  see  Abbott  on  Ship.  5th  edit.  342,  &c. 

a  count  for  average,  1  East,  SS20.     For  aver-  — 3  Chit.  Com.  Law,  433.     Hughes  on  In- 

age  no  quantum  meruit  is  added.     (When  surance,  264  to  300. 

freight  cannot  be  apportioned,  the  voyage 

lieing  incomplete,  Chitty  jun.  on  Contr.  2d 

edit.  569,  570,  575.) 
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And  whereas,  also,  heretcribore,  to,  wit,  on,  be.  at,  &c.  aforesaid,  in  con-    S.  ii- 
sideration  that  the  said  plaintiff,  at  the  special  instance  and  request  of  the  J,"  g^^* 
said  defendant,  had,  before  ^Hhat  time,  carried  and  conveyed  certain  oth-  »BopxAtf. 
er  goods,    merchandizes,  and  chattels,  in  and  on   board  of  certttn   othet    f*63] 
ships  or  vessels  of  the  said  plaintiff,  in  and  during  a  certain  other  voyage,  ?»•  ^« 
and  had  incurred  and   sustained  certain  losses,  damages,  and  expenses,,  as  f^|^.^ 
to  the  said  last-mentioned  ship  or  vessel,  in  and  about  the  preservation  of 
the  said  last-mentioned  goods,  merchandizes,  and  chattels,   whilst  on  board 
thereof  as  aforesaid,  he  the  said  defendant  undertook,  and  then    and  there 
iiiithfully  promised  the   said   plaintiff  to  pay  him  so  much   money  as  he 
therefore    reasonably  deserved  to  have  of  and  from    the  said  defendant, 
when  he  the  said  defendant  should  be  thereunto  afterwards  requested ;  and 
the  said   plaintiff  avers,  that  he  therefore  reasonably  deserved  to  have  of 
and  from  the  said  defendant,  the  fiirther  sum  of  £ —  of  like  lawful  money, 
whereof  the  said  defendant,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at  (venue)  aforesaid,  had  notice. — [Add  counts  for  money  paid, 
account  stated,  and  usual  breach.^ 

0 

The    indebitatus    is   as    ante,   37,    inserting"   th^se   words,    ^' for  the  For  the 
tonnage  of  divers   goods,  merchandize,  and  chattels,  of  tlie    said  defendant  **^°2*^•^*^ 
by  the  said  plaintiff,  beforfe  that  time  carried   and   conveyed   upon  divers  ^    *  ^*^* 
parts  of  a  certain  cut  or  canal,  navigable  and  passable  bom  divers  places 
to  divers  other  places,  in  certwn  boats,  •barges,    and  other  vessels,  for  the 
said  defendant,  and   at  his  special   instance  and  request,  and  being   so  in- 
debted," &;c. — (^Conclude  as  ante,  37.) — TTte  quantum  m^eruit  thereon  is  as 
antCy  37,  inserting  as  follows,  "  had  before  that  time  carried  and  conveyed 
divers  other  goods,  merchandize,  and  chattels,  of  the  said    defendant,   upon 
<fivers  other  parts  of  the  said  cut  or   canal,  in   certain    other  boats,  barges, 
and  vessels,  for  the  said   defendant,  he  promised  the  said  plaintiff  to   pay 
him  so  much  money  as  he  therefore  reasonably  deserved  of  the  said  de- 
fendant to  have  for  the  tonnage  thereof  ^ — {Condude  as  ante,  38.) 

The  indebitatus  count  is  as  ante,  37,  inserting  these  words,  "  for  the  Forapa*. 

passage  of  the  said  defendant  (or,  *  of  divers,  to  wit, seamen  before  ^JJ/jJ 

then  carried  and  conveyed  by  the  said  plaintiff')  in  and  on  board  of  a  ahip  (k). 
certain  ship  or  vessel,  whereof  the  said  plaintiff  was  master  and  comman- 
der, from  divers  ports  and  places  to  divers  other  ports  and  places,  and  at 
the  special  instance  and  request  of  tiie  said  defendant,  *  and  being  so  in-  r*64] 
debted,  "  &c.  —  (^Conclude  as  ante,  37.)  —  The  quantum  meruit  thereon  is 
as  ante,  37,  inserting  as  follows,"  had  before  that  time  carried  and  con- 
veyed the  said  defendant  (or,  *  divers,  to  wit, other  seamen ') — ^in  and 

on  board  of  the  said  ship  or  vessel  whereof  the  said  plaintiff  was  master 
and  commander,  from  divers  ports  and  places  to  divers  other  ports  and 
places,  he  the  said  defendant  undertook,"  fec^ — (Conclude  as  ante,  38.) 

(t)  S  Wentw.  70.  S06.      (As  to  the  1ft w  relfttin^   to  a  eap- 

(k)  GoTeraed  by  rales  as  to  fVeight.  5  tain's  or  master's  duty  to  passengers,  and 

East,  390,  321, — 2  Campb.  15, 1<>. — 3  Chit,  contract  under  seal  as  to  passage,  Corbyn 

Cora.  Law,  49i4.-^Abbot  on  bfaip.  5th  edit.  t.  Leader,  6  Car.  &  P.  32.) 


64  DECUJUTIONS   IN   ASSUMPSIT. 

^  Bx»  The  indebitatus  count  is  as  anUy  37,  inserting  these  words j  ^^  for  the 

FEBsoif Ai  ^^  ^^  ^  certain  ship  or  vessel  whereof  the  said  plaintiff  was  owner  (m,)  by 
tBOFERTY.  the  said  defendant  before  that  time  retained  and  kept  on  demurrage,  with 
For  de.  certain  goods,  merchandize,  and  chattels  on  board  thereof,  for  a  long  time 
marrage  before  then  elapsed,  and  at  his  special  instance  and  request,  and  being  so 
■ '  indebted,"  &c. — (Conclude  as   ante^  37.) — The  quantum  meruit  thereon 

is '  ante,  37,  inserting  as  follows ^  ''  had  before  that  time  suffered  and 
permitted  the  said  defendant  to  retain  and  keep,  and  that  he  the  said  de- 
fendant had  accordingly  retained  or  kept,  a  certain  other  ship  or  vessd 
whereof  the  said  plaintiff  was  owner,  vnth  certain  other  goods,  merchan- 
dize, and  chattels  on  board  thereof,  on  demurrage,  for  a  long  time  before 
then  elapsed,  he  the  said  defendant  imdertook,"  &c.  (^Conclude  as  ante, 
38.) 

For  light-  TAe  indebitatus  count  is  as  ante,  37,  inserting  these  words,^'  for  the 
erage.  lighterage  of  divers  goods,  merchandize,  and  chattels,  by  the  said  plaintiff 
before  that  time  carried  and  conveyed  in  certain  lighters  and  other  vessel^ 
of  the  said  plaintiff,  and  by  the  said  plaintiff  shipped  and  landed  from  and 
-  out  of  the  same  for  the  said  defendant,  and  at  his  special  instance  and  re- 
quest, and  being,"  &c.  (^Conclude  as  ante,  37.) — The  quantum  meruit  there- 
on is  as  ante,  37,  inserting  these  words,  ''  had  before  that  time  carried  and 
conveyed  divers  others  goods,  merchandize,  and  chattels,  in  certain  other 
lighters  and  other  vessels  of  the  said  plaintiff,  and  had  unshipped  and  land- 
ed the  same  from  and  out  of  the  same  ships  and  other  vessels  for  the  said 
defendant,  and  at  his  like  special  instance  and  request,  he  the  said  defend- 
ant undertook,"  &cc.     {Conclude  as  ante,  38.) 

[*65]  *The  indebitatus  count  is  as  ante,  37,  inserting  these  words,  "  for  the 
For  light-  lighterage,  wharfage,  and  warehouse-room  of  divers  goods,  merchandize, 
wharfage,  ^^  chattels,  by  the  said  plaintiff  before  that  time  shipped  and  landed  in 
and  ware-  and  by  certain  lighters  and  other  vessels  of  the  said  plaintiff,  and  deposit- 
house         gj  g^jjj  jj.gp^  jjj  g^jjj   upon  a  certain  wharf,    and  certain  warehouses  and 

premises  of  the  said  plaintiff,  for  the  said  defendant,  and  at  his  special  in- 
stance and  request,  and  bebg  so  indebted,"  &c.  {Conclude  as  ante,  37.) 
— I%e  quantum  meruit  thereon  is  ante,  37,  inserting  as  follows,  "  had 
before  that  time  shipped  and  landed  divers  other  goods,  merchandize,  and 
chattels  in  and  by  certain  others  lighters  and  vessels  of  him  the  said  plain- 
tiff, and  had  deposited  and  kept  the  same  in  and  upon  a  certain  other 
wharf,  and  certain  other  warehouses  and  premises  of  the  said  plaintiff,  for 

(I)  As  to  demurrage,  see   Abhot  oa  Ship.  C.  &,?  186 — Abbot,  181 ;  and  see  a  form, 

5th  edit.  169, 180,  &c.    3  Chit.  Com.   Law,  post,  221. 

427,430.  When  this  general  count  suffices,  (m)  The  owners,  and  not  the  master, 
see  3  Taunt.  387,  and  when  not,  2  £sp.  must  sue  for  demurrage,  or  on  an  implied 
Rep.  708.  If  the  contract  for  demurrage  be  contract  to  pay  a  compensation  for  the  de- 
under  seal,  the  declaration  must  be  in  debt  tention  of  the  ▼escel  where  there  has  been 
on  the  deed,  1  New  Rep.  104.  Ante  yoI.  no  express  contract.  Abbot,  4th  edit.  169, 
i.  5.  and  tee  a  precedent  in  Debt,  post,  426 ;  170.  4  Taunt  1.  Miter  on  an  express  con- 
in  Covenant,  post,  528.  If  there  be  no  tract.  4  Taunt.  52. —  Evans  v.  Foster,  K. 
contract  for  demurrage,  the  declaration  B.  30th  June,  1830,  S.  P.  ^And  see  fur- 
should  be  special  on  the  implied  contract,  to  ther,  Chit.  jun.  2d  Edit.  185, note  (g).) 
ship  or  unship  the  goods  in  a  reasonable  (n)  This  form  may  be  easily  applied  to  a 
time.  2  New  Rep.  258.— 4  Campb.  131. —  demand  for  wharfage,  or  for  warehouse- 
12  East,  179. — 6  J.  fi.  Moore,  415,  425. — 3  room    only.     And    see   the  precedent  for 

warehouse -room,  ante,  48 ;  Morg.  26. 


room 
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the  said  defendant,  he  the  said' defendant  undertook,"  fcc. — {Cmiclvde  a$  'obwa- 
im/f,3a)  (o). 


OKI. 


III.  Respecting  Personal  Services  (^p). 

First  y — Wages* 

The  indebitatus  count  is  as  ante  y  SI ,  iriser  ting  these  words,''  for  the  Forwsgea 
wages  or  salary  of  the  said  plaintiif,  before  that  time  aad  then  due  and  ««  a  ^'^red 
payable  from  the  said  defendant  to  the  said  plaintiff  for  the  service  of  the  /^^' 
said  plaintiff,  by  him  before  then  done  and  performed  as  the  hired  servant 
of  and  for  the  said  defendant  and  on  his  retaber,  and  being  so  indebted," 
tc.     (^Conclude  as  antCy  37.)     If  the  service  has  been  performed  on  board 
a  ship  add  these  words, ''  in  and  on  board  a  certain  ship  or  vessel." 

*The  indebitatus  count  is  as  ante,  37,  inserting  these  words,  "  for  the     [*66] 
wages  of  the  said  plaintiff  befcMre  that  time  and  then  due  and  payable  from  Forioa^e*, 
the  said  defendant  to  the  said  plaintiff,  for  the  service  of  the  said  plaintiff  *l'i"f °'' 
before  then  done  and  performed  as  a  mariner,  of  and  belonging  to  a  certain  the  cap- 
ship  or  vessel,  whereof  the  said  defendant,  during  the  time  of  such  service,  ***»"  <>' 

owD€r  (r). 

(o)  For  boomage,  baojra,  and  sea^marka,  for  not  employing.    2  East,  145,  as  popt, 
See   PI.    Aaa.  52,^.     For   Moorage,  See  3  324      So  if  the  plaintiff  was  turned  awaj 
Wentw.  69,   and  ante,    49.     For  pilotage,  without  the  usual  month's  notice,  a  special 
crimpaffe,  and  salrage,  see  post,  67,  68.  count  should  be  inserted,  as  in  form,  post, 
(p)  When  the  demand  is  for  wagea,  fees,  326.    See  2  East,  145.    3  0.  &  P.  349.    ]t 
or  work  and  labor  in  particular  professions,  seems,  howerer,  that  where  wages  are  pay. 
A:c.  it  is  mnal  to  insert  a  count  stating* con-  able  quarterly,  or  at  other  intervals,  and  the 
ciaely  the  nature  of  the'  service  as  in  the  servant  is  discharged  in  the  middle  of  the 
above   precedents,   bnt   the  usual  common  quarter,  &c.  he  may  recover  for  the  remain- 
connt  for  work  and  labor,  post,  74,  will  per-  der  of  the  quarter,  Ac.  on  a  general  count 
haps  in  all  cases,  suffice.    3  Campb.  37.  2  for    work    and    labor. — 1    Stark.     198.     4 
WiU.  20.     1  New  Rep.  289.    2  Saund.  350,  Campb  375.  8.  C    5  Bingh.  ]3L>. 
n.  2.  373.      (And  in  the  recent    case  of        (r)  if  it  be  againa^t  the  owner  of  the  ship,. 
Fisher  o.   Snow,  3  Dowl.  Rep.  20,  it  was  say,  ^^  a  certain  ship  or  vessel  of  the  said 
eon«dered,    that  under  a  count  for  work  defendant  ;'*  and  omit  the  words  in  italics. 
dnu  and  materiaUfound,  an  attorney  might  The   observation   in   the   note  to   the    last 
recover  his  fees  for  conducting  an  action  or  precedent  is  applicable  to  this.    If  the  con- 
defense,  and  for  preparing  deeds  or  securi-  tract  be  under  seal,  and  delivered  as  a  deed, 
ties.    Since  the  Gen.  Pleading  Rules,  Hil.  an   action   of  debt    or  covenant    must  be 
Terai»  4  W.  4.  sec.  5,  prohibiting  seweral  brought ',   if  it  be  not  under  seal,  or  not 
eomUs  for  the  same  debt^  or  subject  matter,  so  delivered,  then  an  action  of  assumpsit 
the  pleader   must  make    his  election,  'and  or  debt.      Abbott    on   Ship.    5th    ed.  485. 
adopt  a    form    precisely  applicable,  or  pne  Where  the  defendant  has  refused  to  em- 
wust   eomprehensioe  and  general,  so  as  to  ploy  the  plaintiff  as  seaman,  or  improper- 
avoid  all  risk  of  variance  in  the  description  ly  dismissed  bim,  the  declaration  should  be 
of  the  service  performed.     As  to  the  appor-  special.     See  forn^  pent,  325.    The  plaintiff 
tinment  of  seamen's  wages,  see  Tesse  v.  is  not  bound  to  show  that  the  ship  earned 
Roy,  1  Cr.  M.  &  R.  316.)                                -  freight,  the  defendant  must  prove  the  nega- 
(^3  As  to  the  wages  of  servants  in  gene-  tivc,  if  such  proof  will  furnish  a  defense, 
nl,  see  Chit.  jun.  Contr.  172  —Burn,  J.  tit.  7  Taunt.  319.     1  Hagg.  Ad.  Rep.  227.     Ab. 
"^Sknanis;"  also  note,  post,  74.     (1  Chit,  bott.  Ship.  5th  ed.  485.    For  the  law  ia 
Gen.   Pract.   72  to  84.)     The   demand  for  general,  see  Abbott  on  Shipping. — Holt  on 
vages  being  specific,  no  quantum  meruit  is  Shipping.     (\  Chitt.  Gen.  Pract.  73  to  74 ; 
added,  but  it  is  usual  to  add  two  counts  for  and  2  Id«  520  to  526.  Semble  that  a  oommon- 
work  and  labor   generally,  as  post,  74.     If  count  for   work  done  would  fVequently  be 
the  defendant  has    refused  to  employ  the  preferable  to  that  for  wages  ) 
plaintiff,  a  special  count  should  be  inserted 
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roE  WA-    was  master  and  commander,  and  for  fhe  said  defendant,  and  on  fais  retainer 
and  being  so  indebted,"  &c.     (^Conclude  as  ante,  37.) 


OX8. 


For  short  The  indebitatus  count  is  as  ante,  37,  inserting  these  words,  ^^  for  and  in 
allowance  regp^ct  ^f  hig  the  said  plsdntiff  having,  at  the  special  instance  and  request 
a  sefunan.  of  the  said  defendant,  for  a  long  space  of  time,  to  wit,  for  the  space  of 

-months  (s)  then  elapsed,  and  whilst  he  the  said  plaintiff  served  as 


mariner  on  board  the  ship  or  vessel  of  the  said  defendant,  and  for  the 
said  defendant  relinquished  his  right  to  and  not  received  from  the  said  de- 
fendant a  great  part  of  his  dafly  allowance  of  meat,  drink,  chattels,  and 
other  necessaries  which  he  the  said  plaintiff  was,  during  that  time,  entitled 
to  receive  and  have  as  such  mariner  as  aforesaid,  of  and  from  the  said  d^ 
fendant,  under  and  by  virtue  of  a  certain  agreement  before  then  made  be- 
tween the  said  plaintiff  and  the  said  defendant ;  and  being  so  indebted, 
quantum  fee.  (^Condudc  as  ante,  37.) — TTte  quantum  meruit  thereon  is  as  cmte, 
Sbereon.     ^^^  inserting  as  follows,  "  had  before  that  time  relinquished  his  right,  and 

had  not  received  for  a  long  space  of  time,  to  wit,  for  the  space  of 

then  elapsed,  and  whilst  the  said  plaintiff  served  as  a  mariner  on  board  the 
said  ship  or  vessel  of  the  said  defendant,  and  for  the  said  defendant  anoth- 
er great  part  of  his  daily  allowance  of  meat,  drink,  chattels,  and  necessa- 
ries, which  he  the  said  plaintiff  was,  during  that  time,  entitled  to  receive 
and  have  as  such  mariner  as  aforesaid  of  and  from  the  said  defendant,  un- 
der and  by  virtue  of  a  certain  agreement  before  then  made  between  the 
said  plaintiff  and  the  said  defendant,  ha  the  said  defendant  undertook," 
Slc.     {Conclude  as  ante,^9.) 

m 

For  tnagfis      The  indebitatus  count  is  as  ante,  37,  inserting  these  words,  ^<  for  the 
as  a  ship-   wages  or  salary  of  the  said  plaintiff  before  that  time  and  then  due  and 
mate*'^  **'  payable  from  the  said  defendant  to  *the  said  plaintiff,  for  the  service  of  the 
agaiDst      said    plaintiff,    by   him   before   that    time   done   and   perfonned,  as    the 
ta'^  ^m'     *^^^^^^  of  the  said  defendant,  for  a  long  tims  before  then  elapsed,  in   and 
r*'671     ^^  board  of  a  certain  ship  or  vessel  whereof  the  said  defendant  was,  for 
and  during  all  that  time,  master  and  commander,  and  for  the  s^d  defen- 
dant, and  on  his  retainer;-  and  being  so  indebted,"  &c.     (Conclude   as 
ante,  37.) — If  at  the  suit  of  the  mate,   instettd  of  the  words   in  italics, 
insert  "  mate  of."    (5cc  ante,  65,) 

as  captaia'  •'^  indebitatus  count  is  as  ante,  37,  inserting  these  words,  "  for  the  wages 
against  '  of  the  said  plaintiff  due  and  owing  for  his  service,  before  then  done  and 
the  owner  performed  by  him  the  said  plaintiff,  as  master  and  commander  of  a  certain 
^^^'  ship  or  vessel  for  the  said  defendant,  and  on  his  ret^er ;  and  being  so  in- 

debted," &c.  (w).     (^Conclude  as  ante,  37.) 

For  prize-  The  indebitatus  count  is  as  ante,  37,  inserting  these  words,  "  for  certain 
wairefl  *  prize-money,  wages,  and  reward,  before  that  time,  and  then  due  and  pay- 
&c.  by  a;    able  frx>m  the  said  defendant  to  the  said  plaintiff,  for  the  service  of  the  said 

qaarter- 

master, 

against           (g"^  Any  time  sufficient  to  cover  the  real  from  the  purser  without  express  contract  to 

the  oVner.  time.  pay.    2  Stark.  361. 

(t)  A   purser's  steward  on  board  one  of  (u)  What  evidence  sufficient  to  entitle 

his  Majesty's  ships  cannot  recover  wages  him  to  wages,  see  1  J.  B.  Moore,  $5. 

(ir)  See  observation,  ante,  6r>. 
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plaintiff,  beibra  that  time  done  and  p^rfonned  by  the  said  plaintiff  as  quar-    _f^^ 
ter-naster  aa  board  a  certain  ship  or  vessel  of  the  said  defendant,  on  the    ^^"^ 
xetainer,  and  at  the  speciar instance  and  request  of  the  said  defendant;  and 
being  30  indebted,"  &c.  (x),     (^Conclude  as  anitj  dTL) 

7%e  indebUatUi  count  is  as  antt^  37,  inserting  these  words,  "  for  the  For  salary 
pay  or  salary  of  the  said  plaintiff  hefore  that  time,  and  then  due  and  pay*  JjJjSrtei^f ' 
able  from  the  said  defendant  to  the  said  plaintiff,  for  the  services  of  the  a  corps  of 
said  pluntiff,  before  then  done  and  performed  by  the  said  plaintiff  as  quar-  ^^^op*- 
ter-inaster  of  a  certain  corps,  called,  &;c.  for  the  said  defendant,  and  at  his 
special   instance   and  request   and  being  so  indebted,"  &c.  (y).     (^Con- 
chide  Of  antCy  37.) 

The  indebitatus  fiount  is  as  ante^  37,  inserting  these  words,  ^'  for  certain  F^r  pilou 
pilotage  and  reward  before  that  time,  and  then  "^due  and  payable  from  the  ^S^  (^)' 
said  defendant  to  tiie  sai4  plaintiff,  for  the  pilotage,  mooring  and  unmoor*  L  ^^   J 
ing  of  a  certain  ship  or  vessel  of  the  said  defendant,  by  the  said  plaintiff 
before  then  pOoted,  moored,  and  unmoored  for  the  said  defendant,  and  on 
his  retainer ;  and  being  so  indebted,"  &c.  (a).     (^Conclude  as  ante,  37.) 

Tie  itidebitatus  count  is  as  ante^  37,  inserting  these  words,  ^^  for  certain  For  crim- 
Gximpage  and  reward  before  that  time,  and  then  due  and  payable  from  the  paff^- 
said  defendant  to  the  said  plaintiff,  upon  and  for  the  procuring,  raising,  and 
shipping  of  certain  seamen  by  the  said  plaintiff  before  that  time  procured, 
raised^  and  shipped  in  and  on  board  of  a  certain  ship  or  vessel  for  the  said 
defendant,  and  on  his> retainer ;  and  being  so  indebted,"  &c.  (b),  (^Con- 
dude  as  ante,  37.) 

'ne  indebitatus  count  is  as  ante,  37,  inserting  these  words,  ^^  for  salvage  ^iu  sal- 
of  a  certain  anchor  and  cable  by  the  said  plaintiff,  before  that  time  saved  vage  (c), 
for  and  delivered  to  the  said  defendant ;    and  being  so  indebted,"   8z;c. 
^Conclude  as  ante,  37.) 


Secondly,— ^Fees. 


FXta. 


The  indebitatus  count  is  as  ante, 31,  inserting  these  words,   "for  the^,  ^^j. 
work  and  labor,  care,  diligence,  and  attendance  *of  the  said  plaintiff  by  tomey,  la 
the  said  plaintiff  before  that  time  done,  performed,  and  bestowed,  as  the  P«»ec«t- 
attoroey  and  solicitor  of  and  for  the  said  defendant,  and  upon  his  retainer,  defending 
in  and  about  the  prosecuting,  defending,  and  soliciting  of  divers  causes,  vuiu,  &c. 

and  pre- 
paring 
g)  Ibid.  P.  612,  and  the  precedent  there ;  but  in  the  deeds,  Slc. 
)  Ibid.     Plead.  A.  52,  58.  case  of  recapture^  as  the  admiralty  has  pe-  (d), 
(z)  As  to  pilotage,  see  6  Greo.  4.  e.  125.  caliar  jurisdiction  over   prize^causes,  (see  2  r  #59    1 
andl  Taunt.  300.    Peake,   C.  N.  P    107.  Dougl.  594,  &c.),  the  33  Geo.  3.  c.  66.  s.  42,  ^  ^ 
2  Chit.  Com.  Law,  46.    Abbott  on  Ship,  5th  renders  it  necessary  for  the  re-captor  to  re- 
ed. 148  to  161 .  sort  to  that  court.     As  to  the  mods  of  reeov- 
(a)  See  obseryation,  ante,  65.  ering  salvage,   see  the  acts  48  Geo.  3.  c. 
Ih)  Ante,  65.  130.    49  Geo.  3.  c.   1:^3.    53  Geo.  3.  c.  87. 
(c)  See  note,  ante,  65.    In  the  case  of  1  die  2  Greo.  4.  c.  75.    See  2  Holt,  on  Ship. 
salvage,  from  perils  of  the  sea,  the  statutes  230.    (2  Chit.  Gen.  528  ) 
have  not  taken  away  the  common  law  remr        (d)  This  form  will  suffice  in  all  cases  by 
edy,  Abbott  on  Ship.  5th  ed.  307.    "S  B.  &  an  attorney  or  solicitor  against  his  client^ 
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FOR  FBE«.  suits,  and  business  for  the  said  defendant,  and  for  fttz  due  and  of  right 
payable  to  the  said  plaintiff  in  respect  thereof. — And  also  for  other  the 
work  and  labor,  care,  diligence,  and  attendance  of  the  said  plaintiff  be- 
fore that  time  done,  performed,  and  bestowed,  in  and  abo)it  the  drawing, 
copying,  and  engrossing  of  divers  conveyances,  deeds,  and  writings,  for  the 
said  defendant,  and  in  and  about  other  the  business  of  the  said  defendant, 
and  for  the  said  defendant  and  at  his  special  instance  and  request,  &c. — 
•  And  also  for  divers  joumies  and  other  attendances  by  the  said  plaintiff  be- 
fore then  made,  performed,  and  given,  in  and  about  the  said  business,  and 
other  the  business  of  the  said  defendant,  and  for  the  said  defendant,  and 
at  his   like  special  instance    and   request,  and  being   so   indebted,"  8z;c. 
[  *70    J  ^(^Conclude  as  ante,  37.) — The  quantum  meruit  thereon  is  as  ante,  37,  tnr- 
torncy.  '    ^^T^^if^g  (^  foUows,   "  had  before  that  time  done,  performed,  bestowed  and 
Qiiantum    given,  other  his  work  and  labor,  care,  diligence,  and  attendance,  the  attor- 
fiMmit       ney  and  solicitor  of  and  for  the  said  defendant,  and  upon  his  retainer,  in  and 
Qiereon.     ^bout  the  prosecuting,  defending,  and  soliciting  of  divers  other  causes,  suits, 
and  business,  for  the  said  defendant ;  and  had  also  at  the  like  special  instance 
and  request  of  the  said  defendant  before  that  time  done,  performed  and 
bestowed,  other  his  work,and  labor,  care,  diligence  and  attendance,  in  and 
about  the  drawing,  copying,  and  engrossmg  of  divers  other  conveyances, 
deeds,  and  writings,  for  the  said  defendant,  and  in  and  about  other  the 
business  of  the  said  defendant;  and  for  the  said  defendant. — ^And  had  also 
at  the  like  special  instance  and  request  of  the  said  defendant  before  that 
time  made,  performed,  and  given   divers  otlier  joumies  and  attendances  in 
and  about  other  the  business  of  the  said  defendant,  and  for  tlie  said  defen- 
dant, he  the  said  defendant  undertook,"  &c.     (^Add  a  count  for  work  and 
labor  generally y  and  all  the  common  counts  (e)  (I). 

f  *72  ]  *  Same  as  in  the  preceding  form,  ante,  68,  excepty  instead  of  Ae  wards 
The  like  «  prosecuting,  defending,  and  soliciting  of  divers  causes,  suits;  and  busi- 
rbgde-'*"  ^^^s,"  say  " endeavoring  to  procure  and  obtain,  and  procuring  and  obtain- 
fendant's  ing  the  said  defendant's  discharge  from  imprisonment,  as  an  insolvent 
discharge  debtor,  in  pursuance  of  the  statute  then  in  force  for  the  relief  of  insolvent 
"l^nt!'     debtors  in  England." 

As  a  wit.  J%e  indebitatus  count  is  as  ante^  37,  inserting  these  words,  "  for  the 
nets  (/) 

for  business  done  at  law  or  in  equity,  adding    all  oases    suffice.     (3   Dougl.    59.)     Ante, 

one  count  for  work  and  labor  generally,  and  65,  n.     Skin.  218.     iSee  notes,   post,  75,  as 

the  money  counts  ;  where  there  was  no  suit  to  what  is  a  defense  to  this  action,  <&c.  and 

carried  on,  or  no  deeds  prepared,  ^c.  or  no  see  in  general  Chit.  jun.  on  Contr.  2d  edit, 

joumies  taken,,  the  parts  of  this  form  not  443  to  447.    2    Chit.    Gen.   Prac.  26.^   3 

applicable  to  the  case  should  be  omitted.    If  Campb.  451.     M*Clel.  Rep.  25. 

the  suit  were  carried  on  for  a  third  person  at  («)  When  an   attorney   may   recover  on 

the  defendant's  request,  this  count,  with  a  the  count  for  money  paid,  though  bis  biti 

little   alteration    will   suffice,  2  Show.  421.  has  not  been  delivered  in,  see  Tidd,  9th  ed. 

But  if  the  defendant  be  liable,  in  respect  of  325.     11  East,  285.    5  B.  &  A.  898. 

a  collateral   undertaking  in    writing,    the  (/)  See  Chit.  jun.  Contr.  175. — 1  Taunt, 

declaration  must  be   special,   see  1  Saund.  10. — A  promise  to  pay  for  loss  of  time,  is 

211,  b.  and   see   a   form   post,  251,  2.     A  not  binding.  —  1  B.   &  B.  515. —  4  J.    B. 

common  count  for  work  and  labor  would  in  Moore,  3U0,  S.  C. — 5  M.  &  S  156.     Collins 

(1)  In  Pennsyhania  it  has  been  decided  in  one  case,  that  an  action  cannot  be  main- 
tained by  a  gentleman  of  the  Bar,  fur  a  compensation  for  services  rendered  in  the  trial  of 
a  case,  and  tor  advice ;  but  if  the  client  gives  a  note  or  bond  for  such  compensation  an 
action  lies  thereon.  Mooney  v.  Lloyd,  5  Serg.  &  Rawle,  412.  But  this  case  has  been 
recently  overruled,  and  it  is  now  settled,  that  an  attorney  at  law  has  a  legal  right  to  re- 
cover a  quantum  meruit  for  his  professional  services,  Gray  v.  Brackenridge,  2  Penn. 
75.  dee.    Robbins  v.  Harvey,  5  Conn.  335. 
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wori^  and  labor,  joiiroies,  and  attendance  of  the  said  plaintiff,  by  him  the  roa  fbss. 
said  plaintiff  before  that  time  done,  performed,  bestowed,  made,  and  given, 
as  a  witness  for  and  on  the  behalf  of  the  said  defendant,  and  at  his  spe- 
cial instance  and  request,  m  and  about  the  attending  to  give  his  the  said 
plaintiff's  evidence  upon  the  trial  of  a  certain  action  before  then  depend- 
ing in  the  court  of  our  said  lord  the  king,  before  the  king  himself,  and 
wherein  the  said  defendant  was  plaintiff,  and  one  E.  F.  was  defendant, 
and  being  so  indebted,"  &c.  (^Conclude  as  ante^  37,) — The  quantum  me- 
ruit thereon  is  as  ante,  31,  inserting  as  follows,  ^^hsAheioiQ  that  time 
done,  performed,  and  bestowed  other  his  work,  labor,  and  attendance,  and 
made  divers  other  joumies,*'  and  given  other  his  attendance  as  a  witness,  [^4] 
upon  the  trial  of  a  certain  other  cause  wherein  the  said  defendant  was 
plaintiff,  and  the  said  E.  F.  defendant,  he  the  said  defendant  undertook,"  &c. 
(Conclude  as  ante,  38.) 


Thirdly, — For  Services  in  general  ticJb^ 

«BNXEAL. 

T%e  indebitatiLs   count  is  as  ante,  37,  inserting  these  words,  ^^  for  the  For  work 
work  and  labor,  care,  and  diligence  of  the  said  *plamtiff,  by  the  said  plain-  ^^^  **^f^ 

rials  (g). 

V.  Godefroy,  Easter  Term,  K.  B.  1830.     ^1  quarterly,  was  discharged  in  the  middle  of     r«75i 

Barn.  &,  Adolph.  950 J     A  person  who  is  a  quarter,  and  paid   proportionablj,  it  was      L        J 

sopcenaed,  and  attends,  bat  refuses  to  give  held,  after  his  having  tendered  his  services 

evidence  unless  his  expenses  are  paid,  may  for  the  rest  of  the  quarter,  he  might  recover 

sne  in  assumpsit  for  his  necessary  expenses  for  it  under  this  count,  1   Stark;  198—4 

of  attendance   against   the  party  who  sub-  Campb.  375,  S.  C.  5  Bingh.  132.  This  com- 

psBnaed  him.     1^  Eaat,  15.  mon  count  will  suffice  to  support  a  claim  for 

(g)  See  forms,  Lil.  Knt.  26,  38,  43,  &c. ;  the  servioes  of    the   plaintiff's  apprentioe 

for  work  and  labor  as  an  actress,  2  Rich.  C.  whilst  he  was  harbored  by  defendant,  for 

P.  b3  ;  for  Forms  for  recovery  of  wages,  &c.  plaintiff  may  waive  the  tort  and  sue  in  as- 

ante,  65  to  69.  sumiMit     3M.  &  S.  191. 

As  to  this  count  in  general,  see  fully,  an-  But  this  count  will  not  suffice  where  the 

te,  vol.  i.  303.    A  contract  to  pay  money  for  agreement  remains  incompleted,  and  the  de-    . 

any  description  of  work  and  labor  done  for  fendant  has  not  accepted  the  work  done  un- 

tbe  defendant,  may  be  given  in  evidence  un-  der  it,  and  in  such  case,  if  the  plaintiff  can 

der  this  count,  and  medicines,  &c.  adminis-  recover  at  all,  the  declaration  should  be  spe- 

tered  may  be  considered  as  materials  found  cia) ;    as    if    the   defendant  has  prevented 

by  the  plaintiff,  and  used  in  and  about  the  plaintiff  from  completing  the  agreement  in 

work  and  labor.    4  Campb.  37. — 1  N.  K.  consequence  of  defendant's   non-perform- 

189.     Skin.  2I8.    Ante,  vol.  i.  304.     When  ance  of  some  condition  precedent,  or  the  like, 

the  work  or  service  has  been  completely  per-  2  East,  145.  Form,  post,  328 ;  or  if  the  agn^e- 

formed  for  t^ie  defendant,  and  accepted  by  ment  was  condittoDal,and  the  defendant  has 

him,  though  *  npder  a  special  agreement,  if  not  waived  or  assented  to  the  complete  per- 

the  agreement  was  not  under  seal,  and  was  formance  of  the  condition  ;  as   where  the 

for  payment  in  9iu»ney,  this  count  is  sufficient,  plaintiff  agreed  to  build  a  mill,  and  if  it  did 

FiUg.  302.—1  Wils.  1 17.^Bul  N.  P.  139.-^  not  answer*  to  build  another,  and  the  defend- 

2  Chit.  Rep.  320 ;  and  in  some  cases,  though  ant  had  not  consented  that  the  mill  answer- 

the   original  agreement  be  not  performed,  -ed.    2  Chit.  R.  320. 

yet,  if  the  detisndant  has  actually  derived  Nor  will  this  common  count  for  work  and 
benefit  from  the  part  performance,  he  will  be  labor  and  materials,  suffice,  to  recover  a  claim 
liable  on  the  quantum  meruit  or  quantum  va-  for  work  bestowed  on  the  materials  of  the 
Uiamt.  Peake,  103 — l'  Stark.  275.^^  plaintiffs  in  making  a  chattel  which  never 
Taunt.  322. — 1  Marsh.  581.4  Taunt.  745.  became  defendant's  property,  by  being  vest- 
—2  Taunt.  150.— 3  Qbit.  «Com.  l^w,  271.  .ed  in  him.  8  B.  <SI&  Ores.  277,  283. 
ace.  but  see  1  JNew  Rep.  355.  Where  new  Nor  can  a  person  who  contracts  to  build  a 
work  is  not  applicable  to  the  special  con-  house,  furnishing  both  timber  and  labor,  re- 
tract, plaintifi  may  recover  under  this  count,  cover  for  the  moterials  on  account  for  goods 
Holt,  C.  N.  P.  236.— I  Stajk.,lf75)  8.  V-  f^old  and  delivered,,  although  by  reason  of  a 
Where  A.  being  employed  by  B.  as  a  clerk,  deviation  from  the  original  plan,  the  contract 
mi  a  salary  of  2001.    per  annum,  payable  is  superseded  as  to  prioe.    6  Taunt.  382. 

Vol.  n.  7 
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^NMR/Mft-  tiff  before  that   time  done,  performed,  and  bestowed,  in  and   about  thfe 
business  of  the  said  ^defendant  (h)  a&d  for  the  said  defendant,  and  at  his 


TICX8    IN 
eBRBSAL 


(As  to  buUd^rs^  carpenters^  and  workmen  .paj  an  increased  sam  fcr  tbem.      3  Car.  & 

in  general,  see  Chit.  Jun.  on  Contr.  2  edit.  P.  453. 
'448.)  Though  a  specified  sum  be  agreed  on  for 

If  the  plaintiff  declare    apon  a  special  the  performance  of  the  woxk,  it  teems  dc' 

agreement,  and  also  upon  a  ^^n^itm  menci^,  fendant  may  reduce  that  sum  on   showing 

and  at  the  trial  prove  a  special  agreement,  the  inl'ericrity  of  the  work  to  what  it  ought 

but  different  from  that  stated  in  the  declara-  to  have  been,  and  giving  the  plaintiff  notice 

.tion,  he  cannot  recover  on  either  count ;  not  that  defendant  intends  setting  up  auch  a  de- 

on  the  first,  because  of  the  variance,  nor  on  fense  at  the  trial.    7  East,  479. — 1  Camp, 

the   second,   because  there   was    a  special  38. — 3  Stark.  32. — And  where  the  claim  is 

•agreement;  but  if  he  prove  a  special  agree*  on  a  qitantum   merttit,  the  defendant  may, 

ment,  and  the  work  done,  but  not  pursuant  trithout   notice,   reduce    the  damages,  by 

to  such  agreement,  he   shall  recover  upon  showing  that  the  work  was  improperly  dore, 

the  quantum  meruit,  for  otherwise  he  would  and  may  entitle    himself  to  a   verdict,  by 

not  be  able  to  recover  at  all.     Bui.  N.  P.  2d  showintr  its  total  insufficiencv.  Id. — ICampb. 

ed.  131).     1  New.  355.  191  ;  3d  in.  401.— 1  Stark.  108.     If  a  bill  of 

As  to  contracts  for  work  and  labor  in  gen-  exchange  has  been  accepted  for  the  work, 

eral,  see  fully  Chit.  jun.  on  Contracts,  2  ed.  the  had  quality  and  partial  insufficiency,  do 

430  to  463,  and  the  notes  to  the  preceding  not  form  a  ground  for  reducing  the  amount 

forms,  65  to  74.  claimed  — I   Camp.   40. — 3  Camp.   346. — 3 

It  is  a  general  rule,  that  if  thtfre  has  been  Campb.  38  — 14  East,  486. 
no  beneficial  service  tcAiifev^r,  there  shall  be  To  entitle  the  pis intiff  to  recover,  there 
no  pay.  3  Stark.  6.  1  Campb.  38.  3  Campb.  must  have  been  an  expressed  or  implied  con- 
451.  I  Ry.  4fc  Moo.  317.  9  B.  &  C.  92;  tract  for  remuneration.  Therefore  an  action 
but  if  some  benefit  has  been  derived,  though  cannot  be  maintained  for  services  performed, 
not  to  the  extent  expected,  this  shall  go  to  with  a  view  to  a  legacy,  and  not  in  expec- 
•the  amount  of  the  plaintiff's  demand,  leav-  tation  of  reward  in  nature  of  a  debt.  Str. 
ing  the  defendant  to  his  action  for  the  plain-  728. — 1  Esp.  188.  Where  a  person  per- 
tiff  's  non-performance  of  the  agreement.  3  lormed  work  for  a  committee,  under  a  res- 
Stark.  6.  1  Campb.  39.  190.  7  East,  484;  olution  entered  into  by  them,  "that  any 
and  though  a  party  undertakes  a  work  of  service  rendered  by  him  should  be  taken  in- 
specified  dimensions  and  materials,  and  de-  to  consideration,- and  such  remuneration  be 
viates  firom  the  specification,  yet,  if  the  de-  made  as  should  be  deemed  right;"  it  was 
fendant  expressly  or  impliedly  suffer  the  de-  held  no  action  would  lie  to  recover  a  recom- 
viation,  or  accept  the  thmg  manufactured  in  pente  for  such  work.  Taylor  v.  Brewer,  1 
its  incomplete  state,  then  the  defendant  will  M.  <&  S.  290.  Bail  cannot  sue  for  trouble 
be  bound  by  the  original  contract,  as  far  as  and  loss  of  time  in  going  to  a  place  to  be- 
lt can  be  traced,  and  a  fair  remuneration  for  come  bail  for  another.  1  Car.  &  P.  434.  As 
the  work  done  is  recoverable.  1  Stark.  275.  to  the  right  ot  arbitrators  to  remuneration, 
6  Taunt.  382.  1  Marsh.  581.  4  Taunt.  745.  see  Chit.  jun.  on  Contr.  (2  ed.  435,  scv- 
2  Taunt.  150.  Bla.  Rep.  103,  acn. ;  but  see  ernl  cases  pro  and  con.) 
1  New  Rep.  375  ;  and  where  some  additions  But  where  the  defendant  requested  the 
are  made  to  a  building  which  the  workman  plaintiff  to  take  care  of  and  show  defend- 
contraets  to  finish  for  a  certain  sum  of  mo-  ant's  house,  and  promised  to  make  him  a 
ney,  the  contract  shall  exist  a.«i  far  as  it  can  handsome  present,  it  was  held,  the  plaintiff 
be  traced  to  have  been  followed,  and  the  ex-  might  recover  a  reasonable  recompense  for 
cess  only  paid  for  according  to  the  usual  rate  the  work  and  labor.  5  Taunt.  302. — Fitzg. 
of  charging.     But  if  a  man  contract  to  work  302. 

by  a  certain  plan,  and  that  plan  be  so  entire-  If  a  elave  comes  over  from  the  West  In- 
ly abandoned  that  it  is  impos&ible  to  trace  dies,  and  continues  in  the  service  of  his  mas- 
the  contract  and  say  to  which  part  of  the  ter  here,  he  is  not  entitled  to  wages,  unless 
work  it  shall  be  applied,  in  such  case  the  there  has  been  some  agreement  ur  contract 
workman  shall  be  permitted  to  charge  for  of  service.  3  Esp.  Rep.  3.  And  see  2  Car. 
the  whole  work  done,  by  measure  and  value,  ^  P.  231. 

as  if  no  such  contract  hac^  been  made.    Per        See  further  as  to  the  right  to  recover  for 

Ld.  Kenyon,  Peake's  Rep  103.  work  and  labor,  in  particular  cases,  for  wa- 

Where  the  plaintiff  undertook,  for  a  spe-  ges  and  fees,  tlie  various  notes,  ante,  65  to 

eified  sum,  to  repair  and  make  perfect  an  75,  and  post,  76  to  87. 

article  then  in  a  damaged  state,  and  did  re-         (A)  If  done  at  the  request  of  the  defend  * 

!  pair  it  in  part,  but  did  not  make  it  perfect ;  ant  for  a  third  person,  omit  the  statement  of 

it  was  held  he  could  not  recover  even  for  the  business,  &c.  being"  of  the  defendant;" 

•  the  work  actually  done.  9  B.  &  Cres.  92.  and   if  the  defendant's  liability   be  merely 

If  the  plaintiff  has  put  better  materials  collateral  on  a  written  contract,  declare  spe- 

intoa  work  than  those  contracted  for,  he  cially,  1  Saund.  211  b. 

'Cannot,- to  general,  compel  the  defendant  to 
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special  instance  and  request,  and   also  for  divers  materials  (f)  aad  other  »«ii*« 
necessary  things  by  the  said  plaintiff  before  that  time  found  and  provided,  ^^^ju^ 
and  used  and  applied,  in  and  about  that  work  and  labor  for  the  said  de« 
fendant,  and  at  his  like  special  instance  and  request,  aad  beinjs;  so  indebtr 
ed,"   &c.  (^Conclude    as  ante,   37.) — The    quantum  meruit  th&reon  i$  a*- 
€mtey31,  inserting'  as  follows, '^hwi  before  that  time  done,  perfotmed,  and^ 
bestowed  other  his,  work  and  labor,  care,  and  diligence,  in  and  about  other 
the  buisness  of  and  for  the  said  defendant,  and  had  also  at  the  like  special 
instance  and  request  of  tlie  said  defendant,  before  that  time   found  and> 
provided  divers  other  materials  and  necessary  things,  and  used  and    ap- 
plied the  same   in    and  about  the  said  lastrmentioned  work  and    labor, 
be  the  said  defendant  undertook,'*  he.     (^Conclude  as  ante^  38,) — [Add 
one  count  for  goods    sold — money  paic^-^nd    the    account    stated— and 
breach.     If  the  demand  be  for  work  only,  you  m^y  omit  those  parts  which 
relate  to  the  m^iterials.^ 

The  indebitatus  count  is  as  ante,  37,  inserting  these  words y  "  for  the  For  work 
work  and  labor,  care,  and  diligence  of  the  said  plaintiff,  before  that  time  ^»*^J>o'«- 
done,  performed,  and  bestowed  by  tlie  said  plaintiff  and  his  servants,  and  riages,  or 
witii  his  horses,  carts,  and  carriages,  [or, '  witli  his  lighters  and  other  ves-  ^i"*  ^^g^^- 
sels']  goods,  and  chattels,  in  and  about  tlie  bubness  of  the  said  defendant,  ®"' 
and  for  the  said  defendant,  and  at  his  special  instance  and  request,  and 
being  so  indebted,"  &c.     (^Conclude  as  ante,  37,)  if  it  be  for  the  car" 
riage  of  goods,  instead  of  the  words,  between  the  brackets,  say  [in  and 
about  tlie  carrying  and  conveying  of  divers  goods,  chattels,  and  *merchan-     r*77] 
dize,  and  delivering  the  same  for  the  same  defendant,  and  at  his  special  in- 
stance and  request,"  &c.  or  the  count  may  be  as  in  the  next  ifidebitatus 
count.]     The  quantum  meruit  thereon  is  as  ante,  37,  inserting  as  follows, 
^'  had  before  that  time  done,  performed  and  bestowed  other  liis  work  and 
labor,  care,  and  diligence,  by  himself  and  his  servants,  and  with  his  horses, 
carts,  and  carriages  [or,  '  witli  his  lighters  and  other  vessels']  goods,  and 
chattels,  in  and  about  the  business  of  the  said  defendant,  and  for  the  said 
defendant, he  the  said  defendant  undertook,"  &c.     (^Conclude  as  ante,  38.) 
— [Add  one  indebitatus  assumpsit  count  for  work  and  labor  generally — the 
account  stated — and  breach.] 

The  indebitatus  count  is  as  ante,  37,  inserting  these  words,  <^  for  the  For  the 
carriage  and  conveyance  of  divers  goods,  merchandize,  and  chattels,  by  ^!^^g^y 
the  said  plaintiff  before  that  time  carried  and  conveyed  in  certain  carts  land  {k). 
and  other  carriages  for  the  said  defendant,  and  at  his  special  instance  and 
request,    and   being  so  indebted,"   fcc.      {Conclude  as  ante,  37.) — The 
quantum  meruit  thereon  is  as  ante,  37,  inserting  as  follows,  '^  had  before 
that  time  carried  and  conveyed  divers  other  goods,  merchandize,  and  chat- 
tels, in  certain  other  carts  and  carriages,  for  the  said  defendant,  he  the  said 
defendant  undertook,"  &:c.     {Conclude  as  ante,  S8,) — [Add  one  count  for 
work  and  labor  generally — m<fney  paid — account  stated— and  breach.] 


(i)  Where  necessary  to  insert  this,  see  6    the  coun^  include  also  a  demand  for  materi* 
Taunt  324.^1  Marsh.  581.  S.  C.  Plaintiff    als. 

may  recover  for   work  and  labor,  although         {k)  See  the  observations  on  the  lait  indu- 

hiuuvs  count. 
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roB  •«»-       Tht  indebitatus  count  is  as  ante, '  37,  inserting  these  iaords,  "  for  the 

bmwmlaL  ^^^^  *^d  labor,  care,  and  diligence  of  the  said  plaintiff  by  him  the  said 

For  work  plaintiff,  before  that  time  done,  performed,  and  bestowed,  in  and  about  the 

joarnies,    business  of  the  said  defendant,  and  at  his  special  instance  and  request,  and 

and  attcn-  f^^  divers  joumies  and  attendances  by  the  said  plaintiff  before  that  time 

made,  performed,  and  given,  in  and  about  the  said  work  and  labor  for  the 

said  defendant,  and  at  his  like  special  instance  and  request,  and  being  so  in^ 

'  debted,"  8tc. — (Conclude  as  ante,  37.) — The  qtiantum  meruit  thereon  is  as 

ante,  37,  inserting  as  follows,  ^'  had  before  that  time  done,  performed,  and 

bestowed  other  his  work  and  labor,  care,  and  diligence,  in  and  about  other 

the  business  of  the  said  defendant,  and  for  the  said  defendant,  and  had  also 

at  his  like  special  instance  and  request,  before  that  time  made,  performed, 

and  given,  divers  other  joumies  and  attendances  in  and  about  the  said  last- 

r*7g]     mentioned  work  and  labor  for  the  said  defendant,  he  ^'the  ^aid  defendant 

undertook,"  &c.     (Conclude  as  ante,  38.) — [Add  one  count  for  money 

paid — account  stated — and  breach,\ 

As  an  The  indebitatus  count  is  as  ante,  37,  inserting  these  words,  "  for  the 

agent  gen-  ^y^rork  and  labor,  care,  diligence,  joumies,  and  attendance  of  the  said  plain- 
for  coin-  ^>  ^Y  ^®  ^**^  plaintiff  before  that  time  done,  performed,  and  bestowed, 
as  the  agent  of  and  for  the  said  defendant,  and  on  his  retainer,  and  for 
certain  commission  and  reward  due  and  of  right  payable  from  the  said  de- 
fendant to  the  said  plaintiff  in  respect  thereof,  and  being  so  indebted," 
be.  (^Conclude  as  ante,  37.) — The  quantum  meruit  thereon  is  as  ante, 
87,  inserting  as  follows,  "  had  before  that  time  done,  performed',  and  be- 
stowed other  his  work  and  labor,  care,  diligence,  joumies,  and  attendance, 
as  the  agent  of  and  for  the  said  defendant,  he  the  said  defendant  under- 
took," &c.  (^Conclude  as  ante,  38.)  [Add  one  count  for  work  and  labor 
generally — account  stated — and  breach,] 

Asafactor  2%^  indebitatus  count  is  as  ante,  37,  inserting  these  words,  "  for  the 
in  sISlinff  work  and  labor,  care  and  diligence,  joumies  and  attendances  of  the  said 
goods (m).  plamtiff,  by  him  the  said  plamtiff  before  that  time  done,  performed,  and 
bestowed,  as  the  factor  and  agent  of  the  said  defendant,  in  and  about  the 
selling  and  disposing  of  divers  goods,  merchandize,  and  chattels,  and  in 
and  about  other  the  business  of  the  said  defendant,  and  for  the  said  defen- 
dant, and  at  his  special  mstance  and  request,  and  being  so  indebted,"  &c. 
(^Conclude  as  ante,  37.)  —  The  quantum  msruit  thereon  is  as  ante,  37,  in^ 
serting  as  foUows,  "  had  before  that  time  done,  performed,  and  bestowed, 
other  his  work  and  labor,  care,  and  diligence,  joumies  and  attendances,  as 
the  factor  and  agent  of  the  said  defendant,  in  and  about  the  selling  and 
disposing  of  divers  other  goods,  merchandize,  and  chattels,  and  in    and 


mission 

(0- 


(V)  See  1  Wentw.  195  ;  and  see  in  general 
as  to  an  agent's  right  to  commission,  Chit, 
jun.  Cont.  162,  3.  3  Chit.  Com.  Law,  221. 
Pailej  Prin.  ^  Acent.  Ante,  74,  n.  (a). 
Where  the  principalderives  no  benefit  what- 
ever from  the  acts  of  his  agent,  in  conse- 
quence of  some  misconduct  or  mismanage- 
ment on  the  part  of  the  latter,  no  remunera- 
tion can  be  recorered. — I  Com.  Contr.  271. 
8  Bro.  P.  C.  339.-3  Stark.  C.  N.  P.  161. 


1  Car.  &  P.  384.-3  Taunt.  32.-3  Camp. 
451.— M'Clel.  Rep.  25.— An  agent  cannot 
recover  commission  for  effecting  sales  in  an 
illegal  undertaking.— 3  B.  &  Cres.  639.-6 
D.  &  R  542,  S.  C. 

(m)  See  a  form  for  del  credere  commission 
for  which  indebitatus  assumnsit  will  lie,  14 
East,  578  ;  at  least  it  would  be  good  aAer 
▼erdict.— 8  Taunt.  371.— 2 J.  B.Moore, 420. 
S.  C. — See  the  preceding  note. 
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about  other  the  basiness  of  the  said  defendant,  and  for  the  said  defendant,   ro»  «xft- 
he  the  aid  defendant  undertook,"  &c.     (^Conclude  as  ante,  28.)  —^[Add  ^l^l^^l 
one  count  for  wtn'k  and  labor  generally  —  money  paid — the  account  stated 
"-and  breach.^ 

The   indebitatus  count  is  as  ante,  37,  inserting  these  words,  "  for  the  r  #79   1 
work  and   labor,  care,  and  diligence,  of  the  said  plaintiff  by  him  before  As  an  in- 
that  time  done,  performed,  and  bestowed,  in  and  about  the  writing,  draw-  ""»»«« 
ing,  and  making  out  of  divers  policies  of  insurance  of  divers  ships  and  ves"  /„^ 
seis,  goods,  merchandize,  and  chattels,  before  that  time  written,  drawn,  and 
made  out  by  the  said  plaintiff  as  an  insurance-broker,  and  in  and  about  the 
causing  and  procuring  divers  persons  to  insure  divers  sums  of  money  up- 
on the  said  ships   and   vessels,  goods,  merchandize,  and  chattels,  at  the 
special  instance  and  request  of  the  said  defendant,  and  for  divers  sums  of 
money  before  that  time  advanced  and  paid  by  the  said  plaintiff  for  the 
said  defendant  at  his  like  request  to  £vers  persons,  as  and  for  certain  pre- 
nuums  and  rewards,  for  the  underwriting  and  subscribing  the  said  policies 
of  insurance,  before  that  time  underwritten  and  subscribed  for  the  insur- 
ance of  the    said    ships    and    vessels,  goods,  merchandize,  and    chattels, 
during  certain  voyages  undertaken  by  the  said  ships  and  vessels,  and  for  the 
trouble,  care,  and  diligence  of  the  said  plaintiff  in  that  behalf,  at  the  like 
special  instance  and  request  of  the  said  defendant,  and  being  so  indebted,"  &c. 
(^Condude  as  ante,  37.)  —  The  quantum  meruit  thereon  is  as  ante,  37,  in^ 
serting-  as  follows,  *^  in  consideration  that  the  said  plaintiff,  as  such  insur- 
ance-broker as  aforesaid,  at  the  like  special  instance  and  request  of  the 
said  defendant,  had  before  that  time  done,  performed,  and  bestowed  other 
his  work  and  labor,  care,  and  diligence,  in  and  about  the  writing,  draw- 
ing, and  making  out  of  divers  other  policies  of  insurance  of  divers  oth- 
er ships  and  vessels,  goods,  merchandize,  and  chattels,  of  and  for  the  said 
defendant,  and  also  in  and  about  the  causing  and  procuring  divers  other  per- 
sons to  insure  divers  other  sums  of  money  upon  the  said  ships  and  vessels, 
goods,  chattels,  and  merchandize,  and  had  also,  at  the  like  instance  and 
request  of  the  said  defendant,  advanced    and    paid  divers  other  sums  of 
money  for  the  said  defendant  to  divers  other  persons,  as  and  for  certain 
premiums  and  rewards  for  their  underwriting  and  subscribing  of  the  said 
last-mentioned  policies  of  insurance   before   that   time  under-written  and 
subscribed  by  them  for  the  insurance  of  divers  other  sums  of  money  upon 
the  said  last-mentioned  ships  and  vessels,  goods,  merchandize,  and  chattels, 
during  certain  voyages  undertaken  by  the  said  last-mentioned  ships  and 
vessels  ;  and  had  also,  at  the  like  instance  and  request  of  the  said  defend- 
ant, bestowed  other  hiS'  trouble,  and  used  other  care  and  diligence  for  the 
said  defendant,  he  the  said  defendant  imdcrtook,"  &c.     (^Conclude  as  an- 

(n)  As  to  these  eounts,  see  1  ITen.  Bla.  where  an  action   was  brought  bj  a  broker 

241.     This  count  is  proper  where  the  plain-  against  the  captain  of  a  ship  for  brokerage 

tiff,  in  the  character  of  broker,  has  got  a  pol-  and  reward  for  endeavoring  to  effect  a  char- 

icy  effected  by  third  persons  for  the  defend-  ter-party^  and   with  the  authority  of  defend- , 

ant.     When  the  action  is  at  the  suit  of  the  ant,  who  afterwards  refused  to  proceed  on .   . 

under-writer  for  the  premiums,the  Counts  are  the  yoyagQ  and  execute  charter-party '^  the 

as  in  the  next  precedent.    The  policies  must  jury  found,  that  by  usage  of  merchants,  as 

be  produced  at  the  trial,  1  Stark.  139.     In  the  charter-party  was  not  eflectcd,  plafntiff 

Broad  v.  Thomas,    C.   P.  9th  July,    1830,  could  not  recover. 


^^  DECLABA9^K»MS   Qi'  ASSUMPSIT. 


Ton  8K»-  te,  38.) — [./4dd  *onc  indebitatus  count  for  work  and  labor  genendly — the 

TICKS  iir  ,  ,  ,  ,    - 


TICKS  iir  jji^j^y  counts — account  statedr-^and  frreocA.] 


For  pre-  TAc  indebitatus  count  is  as  ante,  37,  inserting  these  words,  "  for  certain 

miumg  of  premiums  of  insurance  before  that  time  and  then  due  and  payable  from  the 
/0\  said  defondant  to  the  said  plaintiff,  upon,  for,  and  in  respect  of  his  the  said 

plaintiff  having  before  tlicn,  at  the  special  instance  and  request  of  the  said 
defendant,  underwritten  and  subscribed  divers  policies  of  insurance  for  and 
on  tlie  behalf  and  on  the  account  of  the  said  defendant,  for  the  insurance 
of  divers  large  sums  of  money  upon  divers  ships  and  vessels,  and  also 
divers  goods,  merchandize,  chattels,  and  effects  by  the  said  plaintiff  be- 
fore that  time  insured  for  the  said  defendant,  and  at  his  special  instance 
and  request,  and  bein^^  so  indebted,"  &.c.  (Conclude  €ts  ante,  37.) — The 
quantum  meruit  thereon,  which  is  sometime  added,  though  unnecessarily, 
is  as  ante,  37,  inserting  as  follows,  "  had  before  that  time  insured  divers 
other  ships  and  vessels,  also  divers  goods,  merchandize,  chattels,  and  ef- 
fects, {or,  '  divers  other  large  sums  of  money  upon  divers  other  ships  and 
vessels,'  &c.)  for  tlie  said  defendant,  he  tlie  said  defendant  undertook/'  &c. 
{Conclude  as  ante,  38.) 

Asasur-  The  indebitatus  count  is  as  ante,  31,  inserting  these  words,  "for  the 
Tejor  (p).  work  and  labor,  care,  diligence,  and  attendance  of  the  said  plaintiff,  by 
the  said  plaintiff  before  that  time  done,  performed,  and  bestowed,  as  a 
surveyor,  in  and  abrfut  tlie  drawing  divers  plans^  elevations,  and  sections 
I  ^^  J  of  buildings,  *for  the  said  defeijdant,  and  at  his  request,  and  in  and  about 
the  surveying  and  superintending  the  erection  tliereof,  and  of  divers  other 
works  for  tlie  said  defendant,  and  at  his  special  instance  and  request,  and 
in  and  about  the  appraisement,  admeasurement,  and  valuation  of  certain 
works,  and  the  payment  of  certain  workmen's  bills  for  the  said  defi^dant, 
and  in  and  about  otlier  the  business  of  the  said  defendant,  and  at  his  like 
instance  and  request,  and  for  divers  joumies  and  attendances  before  then 
made,  perfomied,  and  given  by  the  said  plaintiff,  in  and  about  the  busi- 
ness of  tlie  said  defendant,  and  at  his  hke  instance  and  request ;  and 
being  so  indebted,"  &c.  {Conclude  as  ante,  37.)  —  The  jguantum  me- 
ruit thereon  is  as  ante,  37,  inserting  as  follows,  "had  before  that 
time  done,  performed,  and  bestowed  otlier  his  work  and  labor,  care, 
diligence,  and  attendance,  as  a  surveyor,  in  and  about  the  drawing  of 
divers  other  plans,  elevations  and  sections  of  buildings,  for  the  said 
defendant,  and  in  and  about  tlie  surveying  and  superintending  tlie  erection 
thereof,  and  of  divers  otlier  works  for  tlie  said  defendant,  and  in  and  about 

(o)  This  count  is  sufficient,  2  Ley.  153.  principa],  then  tlie  piaintiff  could  Dotrecov- 

Park.  26.    In   Hobson  v.  De  Tastet,  before  er.'*    2  Btarkie,  294  ;  Chitty,  Jun.on  Contr. 

Abbott,  C.  J.  Guildhall,  14th  Feb.  1823,  the  2d  ed.  462. 

declaration  was  precisely  in  the  above  form ;         (p)  A  surveyor  is  to  be  paid  according  to 

and  upon  Scarlett  and  Littlcdale,  for  defend-  his  labor,  and  not  according  to  the  amount 

ant,  objecting  that  the  same  was  insufficient,  of  the  bills  which  he   looked  over,  Peake, 

because  the  policies  were  for  the  benefit  of  103 ;  and  where  a  surveyor  claimed  5/.  per 

third  persons,  and  not  for  defendant ;  though  cent,  on  the  money  laid  out  by  him  as  such, 

on  his  retainer,  Abbott,  C.  J.  said,  "This  Lord  Ellenboroua[h  left  itto  the  jury  to  say, 

count  has  existed  for  upwards  of  fifty  years,  whether  this  mode  of  charging  was  vicious 

It  is  true  the  defendant  is  a  broker,  but  still  or  unreasonable,  and  if  they  thought  it  was, 

the  business  is  done  in  the  cinploynicnt  of  to  deduct  accordingly.     2  Stark.  294.     See 

defendant,  and  therefore  the  policies,  as  to  1  O.  «&.  P.  3.^32.     (Chit.jun.  on  Contr.  2d  ed. 

him,  art  for  money  had  and  received  ;  if  the  4()2. 
broker   had    not  received  ni<>nie.»4  from  his 


TICKS  iir 


r 


OOMMON   COCmOB.  81 

the  appraisement,  admeasurement,  and  valuation  of  certain  works,  and  the 
payment  of  certain  workmen's  bills  for  the  said  defendant,  and  in  and 
about  other  the  business  of  tlie  said  defendant,  and  for  the  said  defendant, 
and  had  also,  at  his  like  special  instance  and  request,  before  ithen  made, 
performed,  and  given  divers  other  joumies  and  attendances  in  and  about 
other  the  business  of  the  said  defendant,  he  the  said  defendant  undertook," 
&c.  (Conclude  as  ante,  S8.)-^[Add  one  indebitatus  assumpsit  count 
for  work  and  labor  generally — the  money  counts — account  stated — and 
breach.] 

The  indebitatus  count  is  as  ante,  37,  inserting  these  words,  "for  the  Asanauc- 
work  and  labor,  care,  diligence,  and  attendance  of  the  said  plaintiff,  by  the  *„^*j*^. 
said  plaintiff  before  then  done,  i)erformed,  and  bestowed,  as  an  auctioneer  praiser 
and  appraiser,  in  and  about  the  selling  and  disposing  of,  and  endeavoring  W- 
to  sell  and  dispose,  by  auction  and  otlierwise,  of  divers  goods,  chattels,  and 
effects,  for  the  said  defendant,  and  on  his  retainer  and  request,  and  in  and 
about  the  appraising  and  valuing  of  divers  other  goods,  chattels,  and  effects, 
for  the  said  defendant,  and  at  his  request,  and  in  and  about  otlicr  the 
buisness  of  the  said  defendant,  and  for  the  said  defendant,  and  at  his  re- 
quest,  and  for  difers  joumies  and  attendances  before  then  made,  perform- 
ed, and  given  by  the  said  plaintiff  in  and  about  tht)  business  of  the  said 
defendant,  and  for  the  said  defendant,  and  at  his  like  request ;  and  being 
so  indebted,"  fcc.  (^Conclude  as  ante,  37.) — The  quantum  meruit  thereon 
is  as  ante,  37,  insertins^  these  words,  "  had  before  then  done,  pcjrformed 
and  bestowed  other  his  work  and  labor,  care,  diligence,  and  attendance, 
as  an  auctioneer  and  appraiser  in  and  about  the  selling  and  disposing,  and 
endeavoring  to  sell  and  dispose  of,  by  auction  and  otherwise,  of  divers 
goods,  chattels,  and  effects  for  the  said  defendant,  and  on  his  retainer  and 
request,  and  in  and  about  the  appraising  and  valuing  of  divers  other  goods, 
chattels,  and  effects  for  the  said  defendant,  and  at  his  like  request,  and 
m  and  about  other  the  business  of  the  said  defendant,  and  for  the  said 
defendant,  and  at  his  request,  and  had  also  before  theif  made,  perfonned, 
and  given  divers  otlier  joumies  and  attendance  for  the  said  defendant,  and 
at  his  request,  he  the  said  defendajit  undertook,"  &c.  {^Conclude  as  ante, 
38.) 

Hie  indebitatus  count  is  as  ant€,Sl,insertin^^  these  words,  "  for  the  work  As  an  ac- 
and  labor,  care,  diligence,  joumies,  and  attendances  of  the  said  plaintiff,  by  countant. 
him  the  said  plaintiff  before  that  time  done,  perfonned,  and  bestowed, 
as  an  accountant  and  other\vise,  in  and  about  the  investigating,  copying, 
writing,  making  extracts  from,  making  out,  settling,  an-anging,  manag- 
ing, and  adjusting,  and  endeavoring  to  investigate,  copy,  write,  make  ex- 
tracts from,  make  out,  settle,  arrange,  manage,  and  adjust,  divers  accounts, 
bills,  debts,  documents  and  writings  for  the  said  defendant,  and  at  his  re- 
quest, and  in  and  about  otlier  the  business  of  the  said  defendant,  and  for  the 
said  defendant,  and  at  his  like  request ;  and  also  for  divers  materials,  quan- 
tities of  paper,  pens,  ink,  and  other  necessar}'^  tilings  before  then  found  and       » 


{q)  If  an  auctioneer,  employed  to  seU  an     any  compensation  for  his  eervices,  3  Cnmpb. 
cilate,  18  guilty  of  negligence,  whereby  the     451.     M'Clel.  Rep.  2"j. 
•ale  becomes  nugatory,  he  is  not  entitled  to 
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ro»  KK-  provided,  and  used  and  applied  hj  the  said  plamtiff  in  and  about  the  said 
work  and  labor,  care,  and  diligence  of  the  said  plaintiff  for  the  said  defend- 
ant, and  at  his  special  instance  and  request ;  and  being  so  indebted,"  &£c. 
(^Conclude  as  ante,  37.) — The  quantum  meruit  thereon  is  as  ante,  37,  insert- 
ing as  follows,  '^had  before  that  time  done,  performed,  and  bestowed  othc^- 
his  work  and  labor,  care,  diligence,  journeys,  and  attendances  as  an  account- 
ant and  otherwise,  in  and  about  the  investigating,  copying,  writing,  making 
extracts  from,  making  out,  settling,  arranging,  managing,  and  adjusting,  and 
endeavoring  to  investigate,  copy,  write,  make  extracts  from,  moke  out,  set- 
tle, arrange,  manage,  and  adjust,  divers  other  accounts,  bills,  debts,  docu- 
ments, and  writings  for  the  said  defendant,  and  in  and  about  other  the  busi- 
ness of  the  said  defendant,  and  for  the  said  defendant ;  and  had  also,  at 
the  like  special  instance  and  request  of  the  said  defendant,  before  then 
found  and  provided,  and  used  and  applied  in  and  about  the  said  work  and 
labor,  care,  diligence,  divers  other  materials,  quantities  of  paper,  pens, 
and  ink,  and  other  necessary  things  for  the  said  defendant,  he  the  said  de- 
fendant undertook,"  &cc.  (^Conclude  as  ante,  38.) — [Add  counts  for 
work  and  labor  generally — money  counts — accounts  stated — and  breach.^ 


As  a 

fchool- 
master, 
and  for 
books, 
board,  and 
lodging, 
&c.  (r). 


[*82] 


The  indebitatus  count  is  as  ante,  37,  inserting  these  words,  '^  for  the 
work  and  labor,  care,  diUgence  and  attendance  of  the  said  plaintiff,  by  him 
the  said  plaintiff  and  his  servants  and  teachers  before  that  time  done,  per- 
formed, and  bestowed  for  the  said  defendant  as  a  school-master,  in  and 
about  the  teaching  and  instructing  of  divers  infants  and  persons  (s),  in  read- 
ing, writing,  arithmetic,  and  in  divers  languages,  drawing,  and  dancing, 
good  manners,  and  other  necessary  and  useful  accomplishments  and  qualifi- 
cations, and  at  the  special  instance  and  request  of  the  said  defendant*,  and 
for  divers  books,  pens,  chattels,  and  other  necessary  things,  by  the  said 
plaintiff  before  that  time  found  and  provided,  and  used  and  employed  in  and 
about  that  work  and  labor  for  the  said  defendant,  and  at  his  hke  special 
instance  and  request,  and  also  for  meat,  drink,  washing,  lodging,  chattels, 
and  other  necessAries  by  the  said  plaintiff  before  that  time  found  and  pro- 
vided for  the  said  infants  and  persons,  and  at  the  like  special  instance  and 
request  of  the  said  defendant;  and  b^ing  so  indebted,"  fee.  (^Conclude  as 
ante,  37.) — The  *quantum  msruit  thereon  is  as  ante,  37,  inserting  cu  fol- 
lows, "  had  before  that  time  done,  performed,  and  bestowed  other  his  work 
and  labor,  care,  diligence,  and  attendance  for  the  said  defendant  as  a 
school-master,  in  and  about  the  teaching  and  instructing  of  divers  other 
infants  and  persons  in  reading,  writing,  arithmetic,  and  in  divers  languages, 
drawing,  and  dancing,  good  manners,  and  other  useful  and  necessary  ac- 
complishments and  qualifications ;  and  had  also  at  the  like  special  ^instance 
and  request  of  the  said  defendant,  before  that  time  found  and  provided 
divers  other  books,  pens,  chattels,  and  other  necessary  things,  and  used 


(r)  See  2  New  Rep.  333,  and  the  prece- 
dent, Morg.  12.  If  there  be  a  claim  for 
taking  away  a  scholar  before  notice,  the 
plaintiff  should  declare  specially,  see  post, 
259;  though  according  to  2  New  Rep.  333, 
it  may  be  recovered  under  the  common 
count.  The  plaintiff  may  recover  under 
Uie  common  counts  for  work  and  labor,  &c. 


for  the  whole  quarter,  though  the  defend- 
ant's child  was  taken  away  in  the  middle  of 
it — 5Bingh.  132. 

(s)  It  is  usual  here  to  say,  **  of  one  E.  F. 
the  infant  son  of  the  said  defendant,"  but 
this  is  unnecessary,  and  may  be  dangerous 
in  proof. 
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and  employed  the  same  in  and  about  the  said  last-mentioned  work  and  '<>*  ■'** 
labor  Sat  the  said  defendant,  and  had  also  at  the  like  special  instance  q^I^U^^ 
and  request  of  the  said  defendant,  found  and  provided  other  meat, 
drbik,  washing,  lodging,  chattels,  and  other  necessaries  for  the  said  last- 
meotioQed  infants  and  persons  he  the  said  defendant  undertook,"  &c. 
(Conclude  aa  anU^  28,)— [Add  one  indebitatus  assumpsii  count  for  ufork 
mid  labor  generally  —  one  for  goods  sold  —  mon^  lent  — paid  —  account 
stated^— -and  hreach.\ 

If  there  be  a  demand  for  entrance-money  proceed  as  in  the  above  inde-  The  like, 
Utatus  county  inserting^  at  the  asterisk^  the  foUowing  wordsj   '^  and  for  ^^  ^^^ 
certain  entrance-money  before  that  time  and  then  due  and  payable  from  monej, 
the  said  defendant  to  the  said  plaintiff,  upon,  for,  and  in  respect  of  the 
admission    of  the  said  infants   and   persons   into   the  school  of  the  said 
plaintiff,  for  the  purpose  of  being  taught  and  instructed  as  aforesaid.     If 
the  action  be  for  instruction  by  the  plaintiff  ^s  unfe  as  a  schoolrmistresSy  it 
is  not  advisable  for  her  to  join  in  the  action^  (unless  the  demand  accrued 
before  marriage)  (t),  and  the  account  may  as  weU  state^  "  for  the  work,  8cc. 
of  E.   F.    the  wife   of  the   said   plaintiff,"   be.  —  (If  it  be  for   taking 
children  away  without  notice  giiteny  add  a  special  county  as  post,  259.     2 
New  Rep.  333.) 

*Th^  indebitatus  count  is  as  antCy  37,  inserting  these  wordsy  ^^  for  the     r*83] 
woik  and  labor,  care,  diligence,  joumies,  and  attendance  of  the  said  plain-  As  a  eur- , 
tiff  by    the  said  plaintiff  before  that  time  done,  performed,  and  bestowed,  g«on  »»<* 
as  a  surgeon  and  apothecary  for  the  said  defendant,  and  at  his  special  in-  rj^^anTfor 
stance  and  request,  in  and  about  the  healing  and  curing  of  the  said  defen-  medicinei 
dant  and  divers  other  persons  of  divers  diseases,  disorders,  and  maladies  ^^'.  "^  ^ 
under  which  they  had  before  then  respectively  labored  and  languished,  in  latinga 
and  about  the  endeavoring  to  heal  and  cure  the  said  defendant  and  divers  child  («). 
other  persons  of  divers  other  diseases,  disorders,  and  maladies  under  which 
they  had  before  then  also  respectively  labored  and  languished,  and  for  divers 
medicines,  chattels  and  other  necessary  things  before  that  time  found  and 
provided,  administered,  delivered,  and  applied  by  the  said  plaintiff  on  those 
occasions,  for  the  said  defendant,  and  at  his  like  special  instance  and  re- 
quest ;  and  being  so  indebted,"  &c.     (Conclude  as  antCy  37.) — The  quaur 

(t)  1  Salk.  114.  vania,  5  Serg.  &  Rawle,  412)  When  a 
(u)  See  forms,  Morg.  9, 14 :  Lil.  Eni.  25,  surgeon  asiumes  the  character  of  a  phyii- 
36;  Plead.  Aesist  43,  63.  If  the  demand  ctan  he  cannot  sue,  2  Campb.  N.  P.  441.  If 
be  also  for  the  inoculation  of  a  child,  sa^,  the  patient  has  been  injured  rather  than 
**  in  and  about  the  inoculation  of  a  certain  benefitted  in  his  health,  m  consequence  of 
child  of  the  said  defendant,  and  in  and  about  any  gross  unsfcilfnlness  or  carelessne^ss  on 
diyers  other  chirurgical  operations  for  the  the  part  of  the  plaintiff,  the  latter  cannot 
said  defendant,  and  at  his  special,*'  &c.  The  sue  for  his  fees,  see  3  Stark.  Rep.  6.  If  the 
declaration  must  not  state  for  curing  the  de-  plaintiff  has  professed  to  cure  the  patient 
fendanl  of  the  renereal  disease,  2  Wills.  20.  in  a  specified  time  by  means  of  sovereijrn 
— As  to  the  rights  of  surgeons  and  apothe-  medicines,  and  has  induced  him  to  continue 
earies  to  lecover  their  fees  and  attendances,  to  employ  him  by  false  and  fraudulent  pro- 
see  Chit.  jun.  on  Cont.  163. — Chit.  Col.  Stat,  fessions  of  skiil  and  success,  he  cannot  re« 
vol.  i.  20.  A  certificated  surgeon  cannot  re-  corer  for  medicines  and  attendance  in  the 
coTer  charges  for  attending  in  a  feyer,  unless  event  of  no  benefit  being  derived,  2  Stark. 
he  also  have  a  certificate  from  the  Apothe-  8.  If,  however,  the  plamtiff  has  acted  im- 
cuies'  Company,  4  Bing.  619.  A  physician  properly  through  the  advice  of  a  physician 
cannot  maintain  an  action  for  his  fees,  they  called  in,  he  may,  notwithstanding,  recover, 
teiag  considered  as  honorary,  4  T.  R.  317.~  Peake  C.  N.  P.  59. 
3  B.  &  C.  745.     (He  may  sue  in  Pennsyl- 

voL.  n.  8 
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r6tt  itKi  figff^  mendt  ihenwi,  is  at  ante,  87,  imerting  as  follows,  "  had  before  that 
•Bi^lfiiAk..  ^^^'^  done,  performed,  and  bestowed  other  his  woric  and  labor,  care,  dJli- 
geiice,  jomnies,  and  attendance  as  a  surgeon  and  apothecary,  in  and  about 
the  healing  and  curing  of  the  said  defendant  and  divers  other  persons  cf 
divers  other  diseases,  disorders,  and  maladies  under  which  they  had  before 
tteil  respectively,  labored  and  languished,  and  also  in  and  about  the  endeav- 
bring  to  heal  and  ci»pe  the  said  dei^dant  and  divers  other  persons  of  di- 
vers other  diseases  and  disorders  under  which  they  had  before  tiien  also 
respectively  labored  and  languished,  and  had  also  at  the  like  special  in- 
[  *84  ]  stance  «nd  *^uest  of  the  said  defendant,  before  that  time  found  and  pro- 
vided, administered,  delivered,  and  applied  divers  other  medicines,  chat- 
tels, and  necessary  things  on  those  last-mentioned  occasions  for  the  said 
defendant,  he  the  said  defendant  undertook,''  &c.  {(kmchtde  as  ante,  36.) 
^~^Add  ctmnts  for  work  and  labor,  and  joumies — for  goods  sold — money 
paid — account  stated — and  breach.] 
As  a  rar- 

geon,  «  jji^  indebitatus  count  is  as  ante,  37,  inserting  these  words,  ^^  for  the  woric 
ii^ukd^  and  labor,  care,  diligence,  and  attendance  of  tihe  said  plaiiitiff,  by  the  said 
maD-mid-  plaintijBT  before  that  time  done,  perfimned,  and  bestowed  as  a  sui^eon, 
wife  (ic).  apothecary,  and  man-mid-wife,  at  die  special  instance  and  request  of  the  said 
defendant,  in  and  about  the  visiting  and  attending  upon  (x)  a  certain  fe- 
male then  pregnant  and  laboring  with  child,  and  languishmg  under  di- 
vers sicknesses  and  maladies,  and  in  and  about  the  delivering  of  the  said 
female  of  the  child  with  which  she  was  then  pregnant,  and  in  and  about 
die  healing  and  curing  of  the  said  female  of  divers  disorders,  sicknesses, 
and  maladies  with  which  she  was  during  the  time  aforesaid  and  afterwards 
afflicted,  and  for  divers  medicines,  chattels,  and  other  necessary  thmgs  be- 
fore that  time  found  and  provided,  and  used  and  applied  by  the  said  plain- 
tiff in  and  about  the  healing  and  curing  the  said  female  of  the  said  sick- 
nesses, disorders,  and  maladies,  at  the  like  special  instance  and  request  of 
the  said  defendant ;  and  being  so  indebted,"  &c.  (^Conclude  as  ante,  37). 
— The  quantum  meruit  thereon  is  as  ante,  37,  inserting  as  follows,  ^^  had 
before  that  time  done,  performed,  and  bestowed  other  his  work  and  \shor, 
care,  and  diligence  as  a  surgeon,  apothecary,  and  man-mid-wife,  in  and 
about  the  visiting  and  attending  upon  the  said  female  then  pregnant  and  la- 
boring with  child,  and  languishing  under  divers  sicknesses  and  maladies,  and 
m  and  about  the  delivering  of  the  said  female  of  the  child  with  which  she 
was  then  pregnant,  and  in  and  about  the  healing  and  curing  of  the  said 
female  of  divers  other  disorders,  sicknesses,  and  maladies  with  which  she 
was,  during  the  time  last  aforesaid,  and  afterwards  afflicted,  and  had  also 
at  the  like  special  instance  and  request  of  the  said  defendant,  before  that 
time  found  and  provided,  and  used  and  applied  divers  other  medicines  and 
necessary  things  in  and  about  the  healing  and  curing  of  the  said  female  of 
the  said  last-mentioned  sicknesses,  disorders,  and  maladies,  he  the  saM  de- 
fendant undertook,"  &c.  (^Conclude  as  ante,  38.)  —  (Add  one  indebitatus 
cotmt  for  work  generally  —  one  ditto  far  goods  sold  —  money  paid — ac- 
count  stated — and  breach.] 

(w)  See  formi.  Plead.  Auift  63.— Morg.  not  to  mention  the  name,  and  it  is  aa  we]] 

10.  not  to  ftate  tlie  female  was  tlie  defendant's 

(z)    A    mifnomer  seems    immaterial^    2  wife. 
{d^Lr^b.  Rep.  159,  but  it  may  l>e  adyisable 


TICBft   ip 

AianiicM 


tsQifHOtf  covins  ^^ 

Tke  indMtaim  comt  is  a$  at^e,  3iT,  ituerting  thue  wordsj  ^<  ^  tb^ 
work  and  labor,  care,  and  diligence  of  the  said  ^plaintiff,  by  tbe  a^d 
phflitiff  before  that  time  done,  performed,  and  bestowed  as  a  nm^e  lor  the 
said  defendant,  and  at  his  special  ipstaiioe  lUdd  request,  in  and  about  (he 
nursing,  attending,  and  taking  care  of  the  said  defendant  and  of  divers 
persons,  whilst  he  and  they  were  sick  and  laboring  under  divera  diseases, 
disorders  and  maladies,  and  bemg  so  iiidebted,"  be,  (^CancMe  tu  o^^^ 
3T.)— -Tbe  quoMhun  m^mU  thereon  is  as  mtSj  31,  inserting  as  foUowSy 
*^  had  before  that  time  done,  performed,  and  bestowed  other  her  work  and 
labor,  care,  and  diligence  as  a  nurse,  in  and  about  the  nursing,  attending, 
and  taking  care  of  the  said  defendant  and  divers  other  persons,  whilst 
they  were  sick  and  laboxing  under  divers  other  diseases,  disoiders,  and  mal« 
he  the  said  defendant  undertook>"  bc«     Conclude  as  anie,  38.) 


The  indebitatus  camU  is  as  ante,  37,  inserting  these  vwrds,  "  for  the  ^V^  ^'^ 
work  and  labor,  care,  diligence,  and  attendaace  of  the  said  plaintiff  as  an  ^f  funexw 
undertaker  of  fimenUs,  before  that  time  done,  performed,  and  bestowed  by  «!•  (y) 
the  said  plaintiff  and  his  servants,  in  and  about  the  fimeral  of  one  £•  F* 
(ps  a  certain  person  deceased)  on  the  retainer,  and  at  the  special  instance 
and  request  of  the  said  defendant,  and  for  divers  hearses,  coaches,  horses, 
materials,  chattels,  and  other  necessary  things  used  and  applied  in  and 
about  the  iiirnishing  and  conducting  of  the  said  foneral  by  die  said  plain- 
tiff before  that  time  found  and  provided  for  the  said  defendant,  and  at  his 
like  special  instance  and  request;  and  being  so  indebted,''  &c.  {Conr 
dude  as  ante,  37.) — The  quantum  meruit  thereon  is  a9  ante,  37,  insert*' 
ing  as  foUows,  <^  had  before  that  time  done,  performed,  and  bestowed,  oth- 
er his  work  and  labor,  care,  diligence,  and  attendance,  as  an  undertaker 
of  fonerals,  by  himself  and  his  servants,  in  and  about  the  funeral  of  the 
said  E.  F.  (or  of  a  certain  other  person  deceased)  and  had  also  at  the 
like  special  instance  and  request  of  the  said  defendant,  before  that  time 
found  and  provided  divers  other  hearses,  coaches,  horses,  materials,  chat* 
tels,  and  necessary  things  for  the  said  defendant,  and  used  and  applied  the 
same  in  and  about  the  furnishing  and  conducting  of  the  said  last-mention- 
ed iiineral,  he  the  said  defendant,  undertook,"  &c.  (^Conclude  as  ante, 
38.)  [Add  one  indebitcUus  count  for.  work  and  labor  generaUy^^-one  ditto 
for  goods  sold — one  for  the  use  and  hire  of  hearses,  coaches,  and  horses, 
goods,  ifc. — money  paid-^<uxount  stated — and  breach.] 

*The  indebitatus  count  is  as  ante,  37,  iuserti'ng  these  words,   *'  for  the  [  **86  ] 
work  and  labor,  care,  diligence,  and  attendance  of  the  said   plaintiff  by  ^'  *  ®^' 
the  said  plaintiff,  before  that  time  done  and  performed,  and  bestowed,  in  ^    ^'^* 
preaching  and  celebrating  divine  service  in  the  parochial  church  of  ■ 
for  the  said  defendant,  and  at^  his  special  instance  and  request,  and  being 
so  indebted,"  be.     (^Conclude  as  aiUe,  37.) — The  quantum  meruit  thereon 
is  as   ante,   37,  inserting  as  follows,  ^'had  before  that  time  done  and 

9 

(y)  See  forms,  1  Rich.  G.  P.  362. — Lil.  gave  no  orders  for  it,  the  fhneral  being  sait- 

Ent.  37,  31.     When  hndbuid  liable  for,  1  able  to  the  degree  of  the  teaUtor,  lee  STou. 

Hen.  Bla.  90;  when  repreBentativea  liable  d&  Jerv.  iJ8.    (As  to  expenses  of  funeral  ij) 

Ibr,  Toller,  4th  edit.  246,  247.    An  ezecu-  general,  1  Chit.  Gen.  Prae.  514.) 

tor  is  eren  liable  to  pay  for  the  foneral  as  far  (z)  8ee  Cowp.  437. — Doqgl.  142. — 1  T. 

as  he  ha«  a^eeto  for  that  parpofs,  although  he  R.  399.-3  Wantw.  68. 
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roR  m*-  performed  and  bestowed  other  his  work  and  labor,  care,  diligence,  and 
•xhxiLl!  attendance,  in  preaching  and  celebrating  divine  service  m  the  parochial 
church  of aforesaid,  for  the  said  defendant,  he  the  said  defendant  un- 
dertook," &c.     (^Conclude  as  ante,  38.) 

For  com-  ''^  indebitatus  count  is  as  ante^  S'],  inserting  these  wards,  ^^  for  the 
po0ing  work  and  labor,  care  and  diligence  of  the  said  plaintiff  hy  the  said  plain- 
P*""  -  tiff,  before  that  time  done,  performed,  and  bestowed,  in  and.  about  the 
Bewvpa-  composing  and  writing  of  certain  paragraphs  for  the  said  defendant,  and 
pen.  at  his  special  instance  and  request,  and  for  the  insertion  and  publication  of 
such  paragraphs  by  the  said  plaintiff,  in  a  certain  newspaper  called  the 

for  the  said  defendant,  and  at  his  like  special  instance  and  request, 

and  being  so  indebted,"  &c.  (Conclude  as  ante,  37.)  —  Hie  quantum 
meruit  thereon  is  as  ante,  37,  inserting  as  follows,  ^'  had  before  that  time 
done,  performed,  and  bestowed  other  his  work  and  labor,  care,  and  dili- 
gence, in  and  about  the  composbg  and  writing  certain  other  paragraphs 
for  the  said  defendant,  and  had  also  at  the  like  special  instance  and  re- 
quest of  the  said  defendant,  before  that  time  inserted  and  published  such 

last-mentioned  paragraphs  in  the  said  newspaper  called  the  for  the 

said  defendant,  he  the  said  defendant  undertook,"  &c.  (^Conclude  cu 
ante,  38.) 


For  book-  The  indebitatus  count  is  as  ante,  37,  inserting  these  words,  *^  for  the 
e^i'mg  work  and  labor,  care,  diligence,  and  attendance  of  the  said  plaintiff  by 
and  keep-  the  said  plaintiff,  before  that  time  done,  perfonned,  and  bestowed,  in  and 
iug  pM-  ^  about  the  taking  an  account  of  places  for  passengers,  and  the  booking 
Tnd%Z>  and  keepmg  of  parcels,  to  be  carried  and  conveyed,  in  and  by  certain 
cell,  and  coaches  of  the  said  defendant,  and  for  the  use  of  a  certain  shop,  in  and 
the  ase  of  parcel  of  a  certain  dwelling-house  of  the  said  plaintiff,  before  that   time 

r  #R7  1  ^^^^P^^  ^^  ^^^  ^7  and  w^^  ^^  *said  passengers  and  parcels,  by  and 
■■  -■  with  the  sufferance  and  permission  of  the  said  plaintiff,  and  at  the  special 

instance  and  request  of  the  said  defendant,  and  being  so  indebted,"  &c. 
(^Conclude  as  ante,  37.)  —  TTie  quantum  meruit  thereon  is  as  ante,  37,  inr 
serting  as  follows,  "  had  before  that  time  done,  performed,  and  bestowed 
other  his  work  and  labor,  care,  diligence,  and  attendance,  in  and  about 
the  taking  an  account  of  places  for  divers  other  passengers,  and  the  book- 
ing and  keeping  divers  other  parcels,  to  be  carried  and  conveyed  in  and 
by  certain  other  coaches  of  the  said  defendant,  and  had  suffered  and  per- 
mitted a  certain  other  shop  of  the  said  plaintiff  to  be  occupied  and  used, 
and  that  the  same  had  accordingly  been  occupied  and  used  by  and  with 
the  said  last-mentioned  passengers  and  parcels,  he  the  said  defendant 
undertook,"  &c.     (^Conclude  as  ante,  38.) 


IV.    RESPECTING    MONIES. 


For  moll-        j%^   indebitatus   count  is  as  ante,  37,  inserting  these  words,  "for   so 
/J\   ^        much  money  by  the  said  plaintiff  before  that  time  lent  and  advanced  to 

(a)  See  Lil.  Ent.  29.  -—  Plead.  A.  1.-^    suffice,  though  the  loan  wa«  made  in  foreign 
Rioh.  C.  P.  119.— Morg.  6 — Thii  form  will    coin,  1   Marsh.  33.  5  Taant.    22a.    As  to 
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the  said  defendant,  at  his  special  mstance  and  request,  and  being  so  in*  rbipkct. 

'"*<!  MO* 
HIES. 


debted,"  &c.     {Condude  as  ante,  37.)  *  "*  ""*• 


nie  indelntatus   count  is  as  ante,  37,  inserting  these  words,  "  for  so  F<ir  mo- 
much  money  by   the  said    plaintiff  before  that  time  paid,  laid  out,  and  /^>j^  ^' 
expended,  to  and  for  the  use  of  the  said  defendant,  at  his* like  special 
imstance  and  request    And  being  so  indebted,"  &c.    (^Conclude  as  ante, 
37.) 

TTie  indebitatus  coimt  is  as  ante,  37,  inserting  these   words,  "  for  so  ^°®^ 
much  money  by  the  said  defendant  before  that  time  **had  and  received  to  received 
and  for  the  use  of  the  said  plaintiff.     And  being  so  indebted,"  &c.  (^Con-  (^)- 
dude  as  ante,  37.)  [*88] 

T%e  indebitatus  count  is  as  ante,  37,  inserting  these  words,  "for  so  Forinte- 
much  money  before  that  time  and  then  due  and  payable  from  the  said  de-  **•*  t^)' 
fendant  to  the  said  plaintiff,  for  interest  upon  and  for  the  forbearance  of 
divers  large  sums  of  money  before  then  [lent  and  advanced  by  the  said 
plaintiff  to  the  said  defendant,  at  his  special  instance  and  request,  and  by 
him  the  said  plaintiff  forborne  to  the  said  defendant  for  divers  long  spaces 
of  time  before  then  elapsed,  at  the  like  special  mstance  and  request  of  the 
said  defendant,  and  also  for  other  money,  before  that  time  and  then  due  and 
payable  from  the  said  defendant  to  the  said  plaintiff,  for  interest  upon  ,and 

when  this  count  Hei,  see  fbllj,  ante,  vol.  i.  Bit.  305—3  Wils.  Ii205.— 2  Bla.  Rep.  761. 

304.     For  laws  relating  to  contracts  of  loan,  ->S.  C  t  Campb.  51)  ',  but  damages  in  the 

see  3  Chit.  Com.  Law,  309.    Chit.  jan.  on  nature  of  it  might,  under  circumstances,  be 

Contr.  2  edit.  464  to  466.  f  iven,  9  Price,  134.— It   is  not  recoverable 

(h)  See  Form,  Plead.  A.  1  Morg.  6 — Lil.  for  money  had  and  .received,  lent,  or  on  ac 

Ent.  31.  43  —See  fully,  ante,  vol.  i.  as  to  count  stated  (15  East,  223.— 1  Rose,  399.— 

when  this  count  lies,  304,  5  ;  and  see  Chit.  3  Campb.  496. — 4  Taunt.  346) ;  or  for  mo- 

Jan.  Contr.  2  edit.  466  to  474.  nej  paid,  r3  Stail  132)  ;  unless  there  was 

(e)  See  Forms,  Lil.   Ent.  23,  24. — Plead,  a  course  of  dealing  allowing  it,  or  some  oth- 

A.  2.   245.    As  to  the  application  of  this  er  implied  or  express  contract  to  pay  it,  or 

count,  see  fully,  ante,  vol.  i.  305.  Chit.  jun.  unless  the  defendant  made  use  of  the  money 

Contr.  2  edit.  474  to  503.  he  received,  and  did  not  merely  withhold  it, 

(d)  I    Ventr.   198.— 1    Wentw.    196.— 5  (5  B.  &  A.  815.— 3  Campb.  103.— 1  B.  &  P. 

T.  R.  533.— Palm.  291.— 2  Rol.  Rep.  240.  306.-1    Campb.  50.  129.    2  Campb.  426) 

As  to  when  a  special  count  for,  is  neces-  Bankers  and  merchants,  by  custom,  are  al- 

sary,  see  ante.  vol.  i.  308.     It  is  a  general  lowed  interest  upon  an  account  stated  (see 

rule  that  the  law  does  not  imply  a  contract  15  East,  223. — 4  Taunt.  298.  346.)     Money 

on  the  part  of  the  debtor  to  pay  interest  on  awarded  to  be  paid  on  a  particular  day  car- 

the  sum   he  owes,  although  the   payment  ries  interest  from  that  day  if  duly  demand- 

of  the  principal  or  debt  may  have  been  fre.  ed. — 3  Camp.  468. — When  recoverable  on 

qaently   demanded.'— 1  Camp.  50.    2d   Id.  affirmance  of  judgment  in  error,  4  Taunt. 

420.— 1  B.  &  P.  307. 4th  Id.  472.— Chit  jun.  346—2  J.  B.  Moore,  195,  206.— 7  Taunt. 

on  Contr.  195.    But  after  a  lapse  of  time  458,  592.-1   J.    B.    Moore,  322,  481.— 8 

and  repeated  demands,  and  wrongful  with*  Taunt.  245. — 1   Jac.   dc  Walk.  168.      An 

holding  the  debt,  a  jury  may  give  interest  as  auctioneer  is  not  in  general  liable  to  pay  ix^. 

damages,  see  3  Bingh.  3^ ;  sed  vide  9  B.  &  terest  on  a  sum  deposited  in  his  hands  on  a 

Cres.  380.    When  recoverable  on  bills,  see  sale  by    auction — 8  Taunt.    45. — A  bond 

Chit,  on  Bills,  7th  ed.  420.     5  B.  &  A.  204.  conditioned    for  the    payment  of   money, 

40. — ^2  Chit  R.  234.-1  D.  &,  R.  16.— Inte-  without  naming  any  day,  carries  interest 

reet  is  not  reeoverable  on  a  debt  for  goods  from  the  date,  7  T.  R.  124,-15  East,  225 ; 

sold,  even  on  limited  credit.     (12  East,  419.  when  interent  stops.  Chit  on  Bills,  7th  edit 

—2  Campb.  429 :  but  see  2  B.  dt^  P.  337.—  422;  as  to  the  amount  of,  see  Id.  76,  83  to 

3  Wils.  205.— 2  Bla.  Rep.  761.  S.  C.    1  H.  89.-3  Chit,  on  Com.  Law,  316;  and  see 

Bla.  305. — 1  Campb.  51.)  but  in  some  cases  more  fully.  Chit.  jun.   on  Contr.  (2d  edit 

it  is  recoverable  where  the  vendee  neglects  503.  3  db  4  W.  4.  c.  42.  s.  28.    1  Chit.  Gen. 
lo  give  a  bill  in  payment,  13  East,  98.— It  is    Praol.  498.) 
not  recoverable  for  work  and  labor  (I  H. 
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xsfrjicT-  for  the  forbearance  of  divers  other  large  sums  of  money  before  then](e) 
'  irtxf  r  ^^^  ^°^  owing  from  the  said  defendant  to  the  said  plaintiiTy  and  by  the  said 
plamtifiT  forborne  to  the  said  defendant,  for  divers  long  spaces  of  time, 
before  then  elapsed,  at  the  like  special  instance  and  request  of  the  said  de- 
fendant, and  being  so  indebted,  he  the  said  defendant/'  fee,  (^Candudt 
as  ante,  37.) 

[*69]  ^The  indebitatus  count  is  as  ante,  37,  inserting  these  wards,  ^^  for  the 
For  work,  work  and  labor,  care  and  diligence  of  the  said  plaintiff  by  the  said  plain- 
fir<>o^  "^  ^'  ^fo^^  ^^^  ^^  doQe,  performed,  and  bestowed,  in  and  about  the 
money  business  of  the  said  defendant,  and  for  the  said  defendant,  and  at  his  special 
couDto  in  instance  and  request,  and  also  in  the  iiirther  sum  of  £— -of  like  lawful, 
?n  ?n*"'  money,  for  divers  goods,  wares  and  merchandize,  by  the  said  plaintiff 
^"^^  ^  ^'     -before  that  time  sold  and  delivered  to  the  said  defendant,  and  at  his  spe- 

qial  instance  and  request  and  also  in  the  further  sum  of  £ of  like 

lawful  money,  for  money  by  the  said  plaintiff,  before  that  time  lent  and 
advanced  to  and  paid,  laid  out,  and  expended  for  the  said  defendant,  and 
at  his  like  special  instance  and  request,  and  also  in  the  further  sum  of 
£  of  like  lawfiil  money,  for  other  money  by  the  said  defendant,  before 
that  time  had  and  received  to  and  ibr  the  use  of  the  said  plaintiff,  and 
being  so  indebted,  he  the  said  defendant,  in  consideration  thereof,  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue)  albresaid, 
undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  to  pay 
him  the  said  several  sums  of  money  in  this  count  mentioned,  when  he  the 
said  defendant  should  be  thereunto  afterwards  requested." 

« 

On  an  The  indebitatus  count  is  as  ante,  37,  inserting  these  words,  "  upon  and 

^^V\  ^y  virtue  of  a  certain  award  made  by  E.  F.  upon  and  by  virtue  of  a 
BxTarbiua-  certain  submission  before  that  time  made  by  the  said  plaintiff  and  the  said 
tor  (g),  defendant  to  the  awaisd,  order,  and  determination  of  the  said  E.  F.  of  and 
concerning  all  matters  in  difference  then  depending  between  the  said  plain- 
tiff and  defendant,  and  upon  and  by  virtue  of  which  said  reference,  the 
said  E.  F.  had  then  and  there  awarded  that  the  said  defendant  should  pay 
a  certain  sum  of  money,  to  wit,  the  said  last  mentioned  sum  of  money  to 
the  said  plaintiff,  and  being  so  indebted,  he  the  said  defendant,  in  consid- 
eration ther^f,"  inc.     (^Conclude  as  ante,  37.) 

\^^90]  *The  indebitatus  count  is  as  ante,  37,  inserting  these  words,  '^  upon  and 
On  an  by  virtue  of  a  certain  award  or  umpirage  made  by  one  E.  F.  upon  and 
HH"--^   by  virtue  of  a  certain  submission  before  that  time  made  and  entered  into 

umpirage      •' 
(A). 

(e)  If  brevity  be  deiired   leave  oat  the  indtbiUlus  eonnt  i«  mpplieable,  may  be  in- 

words  between  brackets.  eluded  in  one  count,  and  the  plaintiff  will 

(/)  This  count  ii  usually  used  immedi-  succeed  ^re  tmnto,  though  he  only  prove  one 

ately  before  the  account  stated,  and  breach,  of  such  contracts,  ante,  vol.  i.  301. 

In  order  to  avoid  expense,  it  may  frequently  (g)  This  count  is  frequently  added  to  the 

be  advisable,  especially  against  a  prisoner,  special  count  on  an  award,  post,  241 ;  see 

to  adopt  this  count,  which  is  recommended  the  notes  there.    (That  the  eommon  eount 

in  2  Saund.  122.  a.  n.  2,  and  is  clearly  sus-  is  sustainable  see  observation  of  Bayley,  B. 

Cainable,  see  Cro.  Jac.  245. — Telv.  175. —  in  Crump  v.  Udnay,  3  Tyr.  279.) 

'                  1  firownl.  £nt.  71.— 2  fil.  Rep.  910.    Any  (A)  See  the  note  to  the  last  count, 
number  of  causes  of  action,  to  which  the 

(1)  See  Rathbun  v.  Emigh,  6  Wend.  Rep.  40^,  410. 


coteitdN  cdtfKM.  do 

hj  the  said  plal&liff  and  the  said  defendant  to  the  award,  order,  and  de-  aitPscT. 
tenmoation  of  6.  H.  and  I,  K.  of  and  concerning  all  matters  in  differ-    '^^^s^' 
ence  then   depending  between  the  said  plaintiff  and  the  said    defendant, 
and  thereby  empowering  tiie  said  G.  H.  and  I.  K.  in  case  they  should  not 
agree  m  making  such  award,  to  appoint  a  third  person  to  award,  deter- 
mine, and  finally  settle  the  said  matters  in  difference,  and  whereupon  the 
said  6.  H.  and  I.  K.  not  agreeing  in  making  the  said  award,  and  by  vir- 
tue of  the  aforesaid  power,  by  and  with  the  consent  and  approbation  of 
the  said  plaintiff  and  defendant,  nominated  and  appomted  the  said  E.  F. 
as  an  umpire,  to  award,  order,  and  finally  determine  of  and  concerning  all 
matters  in  difference  betwe^i  the  said  plamtiff  and   the  said  defendant ; 
and  upon  and  by  virtue,"  &c.     (^Conchtde  as  in  the  last  precedent.) 

And  whereas  also  the  said  defendant  afterwards,  to  wit,  on  the  day  and  On  an 
year  last  aforesaid,  at,  fee.  (venue)  aforesaid,  accounted  with  the  said  ^^jl^j')^ 
plamtiff  of  and  concemmg  divers  other  sums  of  money  from  the  said  de- 
fendant to  the  said  plaintiff  before  that  time  due  and  owing,  and  then  in 
arrear  and  unpaid,  and  upon  such  accounting  the  said  defendant  was  then 
and  there  found  to  be  in  arrear  and  indebted  to  the  said  plaintiff  in  the 
farther  sum  of  £ —  of  like  lawfiil  money,  and  being  so  found  in  arrear 
and  indebted,  he  the  said  defendant  undertook,"  fee.  (Conclude  as  ante, 
37.) 

Nevertheless  the  said  defendant  not  regarding  his  said  several  promises  Ckimmoii 
and  undertakings,  but  contriving  and  fi^udulendy  mtending  craftily  and  breach 
subtly  to  deceive  and  defiraud  tibe  said  plamtiff  in  this  behalf,  hath  not  as  ^  ^' 
yet  paid  the  said  several  sums  of  money,  or  any  or  either  of  them,  or  any 
pail  thereof,  to  the  said  plaintiff  (although  often  requested  so  to  do  (T)) 
(or,  '<  abhovgk  he  the  said  defendant,  afterwards,  to  mt,  on,  fyc.  last  afore* 
wtd,  at,  SfC.  aforesaid  was  requested  by  the  said  plaintiff  so  to  do,^^  (m)  ; 
Ixit  the  said  defendant  to  pay  him  the  same  hath  hitherto  wholly  neglected 
and  refiised,  and  still  doth  neglect  and   refiise,  To    *the  damage  of  the    r^^l] 
said  plaintiff  of  £ — and  therefore  he  brings  his  suit,  fee. 

John  Doe, 
Pledges  to  prosecute  2  and 


[Or,  if  in  C  P.  omit  the  Pledges.] 


Richard  Roe, 


(0  See  formg.  Plead.  A.  3,  4.   Morg.  7.  Saufid.  235,  n.  6.    1  Stra.  231.    As  to  this 

Of  Hs  utility  and  form  in  general,  ante,  vol.  common  breach  in  general,  see  ante,  toI.  i. 

i-  308.  300. 

{k)  Bee  forma.  Plead.  A.  32,  3. — Rich.  C.  (/)  This  ie  termed  the  iieet  sapius  requisi- 

P.  119.— M org.  8.— Tnis  breach,  ftom  the  tus,  Com.  l>ig.  Pleader,  C.  70. 

kngoage  of  it,  is  obviouely  only  applicable  (m)  Sometimes  this   special    request    is 

to  eonnts  on  promises  to  ^« monej^'     H  the  necessary,  see   Com.  Dig.  Pleader,  C.  69, 

declaration  be  at  the  suit  of  several,  ft  does  70. — 1  Saund.  34,  n.  2. — See  ante,  toI.  i. 

Bot  teem  necessary  to  aver,  that  the  defend.  287. 
iBt  did  not  pay  either  of  the  plaintiffii,  1 
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T.      RELATING  TO  THE  OHABACTER  IN  WHICH   THE  PLAINTIFF  SITES,  OR  THE 

DEFENDANT   IS    SUED. 

First — Surviving  Partners, 

viving^"        ^^  commencement  is  as  in  ordinary  cases ^  see  the  forms y  ante,  12  to  20. 
partner.     State  the  subject-maker  of  complaint  thus,  '^  For  that  whereas  the  said  de- 
on  prom-    fendantin  the  life-time  of  cme  E.  F.  since  deceased  (o),  to  wit,  on,  &c.  (y) 
both  part-  ^^y  ^c.  (venue)  was  indebted  to  the  said  plaintiff  and  the  said  E.  F.  in  the 
nen  (»).    sum  of  £ —  (p)  of  lawful  money  of  Great  Britain,  for  the  work  and  labor, 
care,  and  diligence,  of  the  said  plaintiff  and  E.  F.  by  the  said  plamtiff  and 
E.  F.  before  that  time  done,  perfonned,  and  bestowed  for  the  said  defend- 
ant, and  at  his  special  instance  and  request.     (Any  other  debt,  ^  as  for 
goods  sold,   ifC,  is  to  be  described  in  the  same  manner^     And  being  so  in- 
debted, he  the  said  defendant  in  consideration  thereof,  afterwards,  and  in 
the  life-time  of  the  said  E.  F.  to  wit,  on  the  day  and  year  aforesaid,  at, 
&c.  (venue)  aforesaid,  undertook,"  &c.  (laying  the  promises  to  both   the 
partners  as  ante,  37.) — The  quantwn  meruit  is  asfoUows,  "  and  whereas 
also  afterwards,  and  in  the  life-time  of  the  said  E.  F.  since  deceased,  to 
wit,  on  the  day  and  year  aforesaid,  at,  &cc.  (venue)  af(»resaid,  in  consideration 
that  the  said  plaintiff  and  E.  F.  at  the  like  special  instance  and  request  of 
[*^2]     the  said  defendant,  had  before  that  time  done,  &lc.     [Here  state  the  *«ui- 
ject-matter  of  the  debt,  and  the  promise  to  have  been  made  to  both  the  part- 
ners,]    And  the  said  plaintiff  avers,  that  he  the  said  E.  F.  in  his  life-time, 
therefore    reasonably  deserved  to  have,   &c.  (as  ante,  38,)  whereof  the 
said  defendant  afterwards,  and  in  the  life-time  of  the  said  E.  F.  to  wit,  on 
the  day  and  year  aforesaid,  there  had  notice.     [Here  insert  the  account 
stated,  vnth  both  the  partners,  and  the  promise  to  them ;  and  if  the  trans- 
action  be  for  goods  sold,  fyc.  or  on  the  money  counts,  such  counts  .are  to 
Brcich       be  framed  as  above.     State  the  breach  thua,]     Nevertheless  the  said  de- 
(?)'  fendant  not  regarding  his  said  promise    and    undertaking,  but  contriving 

and  intending  to  deceive  and  defraud  the  said  plaintiff  and  E.  F.  in  the 
life-time  of  the  said  E.  F.  and  the  said  plaintiff,  since  the  death  of  the 
said  E.  F.  in  this  behalf,  hath  not  as  yet  paid  the  said  several  sums  of 
money,  or  any  or  either  of  them,  or  any  part  thereof,  to  the  said  plaintiff 
and  E.  F.  or  either  of  them,  (although  oflen  requested  so  to  do ;  but  he 
to  do  this  hath  hitherto  wholly  refused,  and  still  doth  refuse*  to  pay  the 
same  to  the  said  plaintiff.  To  the  damage  of  the  said  plaintiff  of  £ — 
and  therefore  he  brings  his  suit,"  &c. — Pledges  &c.  (Omit  pledges  if 
the  action  be  in  C,  P. 

(n)  See  forms, Lil.  Ent.  34. — Plead.  A.  4.  icribe  the  party  as  a  late  vartnerf  withoat 

As  to  this  count  in  general,  see  2  Saund.  showing  his  death.     See  1  Har.   &.   Wol. 

121,  122.->5  £sp.  Rep.  32— Vin.  Ab.  Part-  108;  but  according  to  Underbill  v.  Harney, 

ners,  D.— H  T.  R.  433.-5  T.   R.   593.—  3  Dowl.  4!)5,  the  omission   of    the   words 

Ante,  vol.  i.   11,  183. — The  plaintiff  must  ^^  since  deceased,"  in   a  declaration    is    no 

^               sue  as  a  surviving  partner,  4  B.  db  A.  374.—  ground  of  demurrer. 

6  J.  B.  Moore,  332.-2  Stark.   356.— See  2  (v)  It  is  usual  to  insert  a  day  before  the 

Marsh.   319.— 6  Taunt.  597.  S.  C.    Ante,  death  of  the  deceased  partner,  but  the  pre- 

vol.  i.  11. — The  survivor  may  include  a  de-  cise  day,  whether  before  or  after  the  death, 

mand  due  in  his  own  right,  ante,  vol.  i.  12,  is  immaterial. 

183.  ^p)  Any  sum  enough  to  cover  the  real 

(o)  It  would  be  fatal  in  an  t^idavit,  and  demand, 

untechnical  in  a  declaration,  merely  to  de-  (q)  See  forms,  Plead.  A.  35. 
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If  tie  debt  ^  considerMey  or  the  deceased  partner  hoi  been  dead  sis  *^  ivk^i* 
years ;  or  it  may  on  any  other  account  be  advisable  for  the  plaintiff  ^^'^^^ 
to  avail  himself  of  a  promise   or  acknowledgment  to  him  since  the 
death  of  his  partner,  insert,  at  the  above   asterisk,  before  the  con- 
dusiony  the  foUomng  counts.     See  3  Xkxsty  409. 

m 

And  whereas  also  the  said  defendant  afterwards,  and  in  the  life-time  of  Counts  on 
the  said  E.  F.  deceased,  to  wit,  on   the  day  and  year  aforesaid^  at,  &c.  fJ^J^J*** 

S venue)  aforesaid,  was  indebted  to  the  said  plaintiff  and  E.  F.  in  the  fur*-  sarTiving 
ber  sum  of  £ — of  like  lawful  money,  for  the  work  and  labor,  care,  and  partner  to 
diligence,  of  the  said  plaintiff  and  EL  F.  by  them  before  th^t  time  done,  ^^  beforo 
perfomied,  and  bestowed  for  the  said  defendant,  and  at  his  special  instance  the  death, 
and  request ;  and  also  in  the  fiuther   sum   of  £ — of  like   lawful  money, 
bt  divers  goods,  merchandize  and  chattels,  by  the  said   plaintiff  and  E. 
F.  before  that  time  sold  and  delivered  to  the  said  defendant,  *dnd  at  his     [*93] 
like  special  instance  and  request;  and  also  in  the  further  sum  of  £«*-of 
like  lawful  money,  for  money  by  the  said  plaintiff  and  the  said  E.  F.  be- 
fore that  time  lent  and  advanced  to,  and  paid,  laid  out,  and  expended  for 
the  said  defendant,  and  at  his  like  special  instance  and  request ;  ai^d  also 
in  the  further  sum  of  £ —  of  like  lawful  money  for  the  money  by  the 
sud  defendant  before  that  time  had  and  received,  to  and  for  the  use  of 
the  said  plaintiff  and  the  said  E.  F.     And  the  said  defendant  being  so 
indebted,  and  the   said  several  sums  of  money  in  this  count  mentioned, 
being  and  remaining  wholly  due,  unpaid  and  unsatisfied,  he  the  said  de- 
fendant in  consideration   thereof  afterwards,  and  «fter  the  death  of  the 
said  E.  F.  tQ  wit,  on,  &;c.  (r)  at,  &;c.  (venue)   aforesaid,  undertook,  and 
dien  and  there  faithfully  promised  the  said  plaintiff  to  pay  him  the  said 
several  sums  of  money  in  this  count  mentioned,  when  be   the  said  defen-  • 

dant  should  be  thereunto  afterwards  requested. — [Add  the  account  stated 
UfUk  the  plaintiff  of  monies  due  to  him  only,  and  in  the  breach  refer  only 
to  the  counts  in  which  the  promises  are  stated  to  ha/ve  been  made  to  the 
flaiatiff  alone,  and  conclude  as  usuaL\  To  the  damage  of  the  plaintiff 
{A£ — and  therefore  he  brings  his  suit,  &c. 

If  the  plaintiff  declare  in  other  counts,  as  he  may  (I  B.  fy  A.  29.  2  Coontu  on 
cut.  Rep.  436.  3   T.  R.  433.  5  T.  R.  498.     1  Esp.  Rep.  47.  2  T.  A  }l^^{ 
476.    6   T.  JR.  532.)  for  money  due  to  him  after  the  death  of  his  part-  Achy  the 
Mr,  and  on  a  contract  merely  with  himself,  insert  those  counts  after  the  plaintiff 
(mcbuion  to  the  others,  at  the  asterisk,  or  if  the  last  set  of  comkts  be  also  ^■^' 
imertedj  introduce  the  foUounng  counts  immediately  before  the  last  count 
stated. 

And  whereas  also  the  said  defendant,  to  wit,  on,  8&e.  at,  be.  was  in- 
debted to  the  said  plaintiff,  &c.     [Proceed  in  the  usual  form  at  the  suit  of  . 
me  plaintiff  only,  making  the  breach  to  these  counts  only,  and  not  noticing 
^  deceased  parties.] 

^[Commencement  as  tunal   as  in  forme,  ante,  12  to  20.]     "For  that  Aai„,f » 
whereas  the  said  defendant  and  one  E.  F.  in  his  life-time^  now  deceased,  survivinff 

partner  £r 
(r)  It  18  Qsaal  to  insert  «  day  afler  the    before  the  title  of  declaration  will  do.  ffoodi  sold 

death  of  the  deceased  partner,  bat  any  day        (j)  Bee    forma,  3  Rich.  C.  P.  93.--Lil.  ate,  {a). 
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M^umn  M  afid  whom  the  said  defendant  hath  survived,  on,  &c.  (t)  at,  &c;  were  in- 
susTmHo  ^^yj^  ^  ^  g^y  plaintiff  for  the  work  and  labor,  cafe,  and  diligence,  of 


the  said  plaintiff  by  the  said  plaintiff  before  that  time  done,  perfbimed, 
and  bestowed,  for  the  said  defendant  and  £«  F.  at  their  special  instance 
and  request ;  and  being  so  indebted,  they  the  said  defendant,  and  E.  F. 
in  consideration  thereof,  aftejrwards,  and  in  the  life-time  of  the  said  E.  F. 
to  wit,  on  the  day  and  year  aforesaid,  at,  fcc.  aforessud,  undertook,"  fee. 
(a»  aTUe,  8T-) — Quantum  meruit  as  follows  :  "  And  whereas  also  after- 
wards, and  in  the  life-time  of  the  said  E.  F.  to  wit,  on  the  day  and  year 
aforesaid,  at,  fee.  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the 
like  special  instance  and  request  of  the  said  defendant  and  E.  F.  had  be- 
fore tiieX  time  done,  performed,  and  bestowed  other  his  work  and  labor  for 
the  said  defendant  and  E.  F.  they  the  said  defendant  and  E.  F.  undei^ 
took,  and  then  and  there  faithfully  promised  the  said  plaintiff  to  pay  him 
so  much  money  as  he  therefore  reasonably  deserved  to  have  of  the  said 
defendant  and  E.  F. ;  and  the  said  plaintiff  avers,  that  he  therefore  rea- 
sonably deserved  to  have  of  the  said  defendant  and  E.  F.  the  further  sum 
of  £ — ^whereof  the  said  defendant  and  E.  F.  afterwards,  and  in  the  life- 
time of  the  said  E.  F.  on  the  day  and  year  aforesaid,  there  had  notice. 
Breacli.  Nevertheless  the  said  defendant  and  E.  F.  in  the  life-time  of  the  said  E. 
F.  and  the  said  defendant,  since  the  death  of  the  said  E.  F.  not  regarding 
the  said  several  promises  so  by  them  made  as  aforesaid,  but  contriving  to 
deceive  and  defraud  the  said  plaintiff,  have  not,  nor  hath  either  of  them 
as  yet  paid  the  said  several  sums  of  money,  or  any  or  either  of  them,  or 
any  part  thereof  to  the  said  plaintiff  (although  often  requested  so  to  do). 
But  to  pay  the  same  or  any  part  thereof,  to  the  said  plaintiff,  the  said  de- 
fendant and  E.  F.  in  the  life-time  of  the  said  E.  F.  wholly  refused,  and 
•  the  said  defendant  hath  ever  since  the  death  of  the  said  £.  F.  hitherto 
wholly  refused,  and  still  leftises  so  to  do."  [See  observations,  ante,  92. 
It  may  be  advisable  here  to  insert  the  following  counts  on  promises  by  the 
surviving  partner,  which  may  be  joined  (u).] 

Counts  on  And  whereas  also  the  said  defendant  and  E.  F.  afterwards,  and  in  the 
b'^d"fend-  l^f®'^"^®  of  ^®  said  E.  F.  now  deceased,  to  wit,  on  the  day  and  year, 
ant  after  aforesaid,  at,  fee.  (venue)  aforesaid,  were  indebted  to  the  said  plaintiff  in 
the  death  the  further  sum  *of  £ —  of  like  lawful  money,  for  the  work  and  labor, 
^^rt^'gp.  care,  and  diligence,  of  the  said  plamtiff,  by  the  said  plaintiff  before  that 
r#Qgi  time  done,  performed,  and  bestowed,  in  and  about  the  business  of  the  said 
^  defendant  and  E.  F.  and  for  the  said  defendant  and  E.  F.  and  at  their 

special  instance  and  request ;  and  also  in  the  further  sum  of  £ —  of  like 
lawful  money,  for  divers  goods,  wares,  and  merchandize,  by  the  said  plain- 
tiff before  that  time  sold  and  delivered  to  the  said  defendant  and  E.  F. 
and  at  their  like  special  instance  and  request ;  and  also  in  the  further  sum 
of  £ — of  like  lawful  money,  for  money  by  the  said  plaintiff  before  that 
time  lent  and  advanced  to,  and  paid,  laid  out,  and  expended  for  the  said 
defendant  and  E.  F.  and  at  their  like  special  instance  and  request ;  and 

£nt.  34.  against  one  paf tner  after  outlawry  (t)  It  is  uaual  to  ineert  a  day  before  the 

of  the  other,  ib.  44. — Ante,  8. — As  to  these  death  of  the  deceased  partner,  hot  any  day 

counts,  Comb.  383 — Vin.  Ab.  Partners,  D. —  before  the  title  of  the  declaration  will  do. 

2  T.  R.  478.-6  T.  R.  36^-4  Campb.  34  —  (u)  5  T.  R.  493—1  Esp.  Rep.  47.-2  T.  R. 

The  defendant  need  not  be  declared  against  476.-6  T  R.  512  —1  B.  &.  A.  29. 
as  surviving  partner,  \  B.AA.  29—2  Chit. 
Rep.  406.  [Johns.  Ca.  406.] 


r 
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also  in  the  fiiilher  sum  of  £«-M>f  like  kwfiil  moneV)  (or  other  money,  by  ^^w^  ^ 

----  _-  ^i/    fOIl¥IVIH« 


the  said  defeodant  and  E.  F.  before  that  time  had  and  receive^i  to  and  for  ^^*^'^'"* 


die  use  of  the  said  plaintiff,  and  being  so  indebted,  and  th^  said  several 
sams  of  money  in  this  count  mentioned  being  and  remaining  "nrhoUy  dvie 
«nd  owing,  unpaid  and  unsatisfied,  he  the  said  dlafendant  in  consideration 
thereof  afterwards,  and  after  the  death  of  the  said  E.  F.  to  wit,  on,  («) 
kt.  at  &c.  aforesaid,  undertook,  and  then  and  there  faithAilly  promised 
the  said  plaintiff  to  pay  him  the  said  sum  of  money  in  this  count  mention- 
ed when  he  the  said  def^idant  should  be  thereunto  afterwards  requested. 
(AM  an  acoowU   stated:,  and  breach.  ) 

[ijr  there  be  any  came  of  actum  arising  agamst  defendant  otherwise 
than  as  syrviving  partner ^  insert  it,  not  TWtidng  the  deceased^  and  oim- 
duds  with  the  ikxount  stated,  and  breach.] 


Secendtyy—Bmband  md   Wife.  a"  "  a« 


WIFX. 

(to  wit)  A.  B«  and  C.  his  wife,  conqdain   of  D.  £.  bemg,  Sec.  By  hns- 
{er  if  in    C.  P.  or  Ikd%eqmr,  state  the  commencement  as  in  forms,  ante,  ^^^  ^^ 
17,  20.)     For  that  whereas  the  said  defendant,  whilst  the  said  C.  was  sole  work,  &c. 
and  unmarried,  to  wit,  on,  (z>c.  (w)  at,  Sz;c.  was  indebted  to  the  said  C.  ^7  ^i^ 
in  the  sum  of  £— of  lawful  &;c.  for  the  wori^  and  labor  of  the  said  C.  «ff^«. 
by  the  said  C.  before  that  time  done,  performed,  and  bestowed  for  the  said  (y>), 
defendant,  and  at  his  special  instance  and  request  (or,  for  diyers  goods, 
wares,  and  merchandize,  by  the  said  C.  befi>re  that  time  sold  and  ddiy- 
ersd  to  the  said  defendant,  be.)  and  being  so  indebted,  he  the  said  defend- 
ant in  consideration  thereof  aftierwards,  and  whilst  the  said  C.  was  sole  and 
unmarried^  to  wit,  on  the  day  and  year  aforesaid,  at,  be.  aforesaid,  under- 
took, and  then  and  there  faithfolly  promised  the  said  C.  to  pay  her  the 
sum  of  money  when  he  the  said  defendant  should  be  thereunto  afterwards 
requested. — The  quantum  meruit  thereon  is  as  foUotes  : — ^And  whereas 
also  afterwards,  and  whilst  the  said  C.  was  sole  and  unmarried,  to  wit,  on 
the  day  and  year  aforesaid,  at,  Sec*  afinresaid,  in  consideration  that  the  said 
C.  at  the  like  special  instance  and  request  of  the  said  defendant,  had  before 
that  time  done,  performed,  and  bestowed  other  her  work  and  labor  for  the 
said  defendant,  he  the  said  defendant  undertook,  and  then  and  there  faith- 
fully promised  the  said  C.  to  pay  her  so  much  money,  as  she  therefore 
reasonably  deseryed  to  have  of  the  said  defendant ;  and  the  said  plaintiffs 
arer  that  the  said  C.  whilst  she  was  sole  and  unmarried,  theref(^e  reason- 
ably deserved  to  have,  of  the  said  defendant  the  sum  of,  &c.  whereof,   be. 
As  ante,  38.     Add  4he  money  cownts,  and  the  account  stated  with  the  feme 
fore  marriage.)     Yet  the  said  defendant  not  regarding  his  said  promise  Breach, 
and  undertaking,  but  contriving  and  intending  to  deceive  and  defraud  the 
said  C.  whilst  she  was  sole  and  unmarried,  and  the  said  plaintiffs  since 


t 


(«)  See  ante,  n.  (a),  p.  93.  Baron  and  Feme,  sole  trader,  1  Wentw.  361, 

(to)  Whenever  the  wife  joins,  her  interest  ante,  22. 

most  appear,  2  Bla.   Rep.  1236.     How  to  (z)  It  is  usual  to  insert  a  day  before  the 

soe,  and  when  husband  and  wife  maj  join,  marriage,  but  anj  day  before  the  title  of  the 

see  ante,  vol.  i.      See  a  form  at  the  suit  of  declaration  will  suffice. 


*o.p. 


DBCLAftAS'IOro  IN   AaS^MPSIT- 


^52   aWD 
WIFS. 


'^eir  Jiiermaniage,  m  this  behalf,  hath  not  as  yet  paid  the  said  sums  of 
money,  *or  any  part  thereof,  to  the  said  plaintiffs  (y),  or  eitb^  of  them 
(although  often  requested  so  to  do).  But  he  to  do  this  hath  hitherto  whol* 
ly  reiiised,  and  still  doth  refuse  to  pay  the  same,  or  any  part  thereof,  to 
tiie  said  plaintifis.  To  the  damage  of  ihe  said  plaintiff  of  £ — and  there* 
fore  they  bring  their  suit,  &c. 

Pledges,  &c.     (Omit  pledges  if  in  C.  P.) 


Jigaingt 
basband 
and  wife 
for  work, 
dkc.  done 
before 
marrta^ 


th{ 


—  (to  wit)  A.  B.  complains  of  C.  D.  and  E.  his  wife  being,'  &c* 
or  if  in  C.  P.  or  Exchequer^  state  the  commencement  accordingly*)  For 
at  wh^eas  the  said  E.  whilst  she  was  sole  and  unmarried,  to  wit,  on, 
be.  (a)  at,  &CC.  was  indebted  to  the  said  plaintiff  for  the  said  work  and 
labor,  &c.  before  that  time  done,  &;c.  by  the  smd  plaintiff,  for  the  said 
E.  and  at  her  (b)  special  instance  and  request,  and  being  so  indebted, 
she  the  said  E.  in  consideration  thereof  afterwards,  and  whilst  she  the 
said  E.  was  sole  and  unmarried^  to  wit,  on  the  day  and  year  aforesaid, 
at  &c.  aforesaid,  undertook,  &cc.  a»  ante,  37,  stating  the  promise  to  have 
been  by  the  wife  only.  The  quantum  meruit  thereon  is  as  follows : — ^And 
whereas  also  afterwards,  and  whilst  the  said  E.  was  sole  and  unmarried, 
to  wit,'  on  the  day  and  year  aforesaid,  in  consideration  that  the  said  plain- 
tiff, at  the  like  special  instance  and  request  of  the  said  E.  had  before  that 
time  done,  performed,  &:c,  for  the  said  E.  she  the  said  E.  undertook,  &c. 
and  the  said  plaintiff  avers  that  he  therefore  reasonably  deserved  to  have 
of  the  said  E.  whilst  she  was  sole  and  unmarried,  the  further  sum  of  &c. 
whereof  the  said  E.  afterwards,  and  whilst  she  was  sole  and  unmarried,  to 
wit,  on  the  day  and  year  aforesaid,  there  had  notice,  {Add  monies  and 
account  stated  by  the  feme  before  marriage.)  Yet  the  said  E.  whilst  she 
was  sole  and  unmarried,  and  the  said  defendants  since  their  intermarriage, 
not  regarding  the  said  several  promises  and  undertakings  of  the  said  E* 
but  contriving  to  deceive  and  defraud  the  said  plaintiff  in  this  behalf,  have 
not  nor  hath  either  of  them  as  yet  paid  the  said  several  sums  of  money, 
[  ^7  ]  or  any  of  them,  or  any  part  thereof,  to  the  said  ^plaintiff,  (although  often 
requested  so  to  do)  btit  to  pay  the  same  or  any  part  thereof  to  the  said 
plaintiff,  the  said  £.  whilst  she  was  sole  and  unmarried,  wholly  refused, 
and  the  said  defendants  have,  ever  since  their  btermarriage,  hitherto  wholly 
refused,  and  still  doth  refuse  so  to  do,  to  the  damage  of  the  said  plaintiff/' 
&c.  (as  usual.) 


Breach. 


BT   AS. 

•lOIIJBXf. 

Bjr  anign- 
ees  of  a 
bankrupt 
for  work, 
&e.  before 
the  bank- 
Tnptoy(e). 


Thirdly y — Assignees  of  Bankrupts  or  Insolvents. 
Commencement  as  ante,  33,  and  then  proceed  thus.      For  that  whereas 


(y)  Ab  to  the  iBinguB^  of  the  breach,  lee 
3  Wila.  208.— 1  Ld.  Raym.  284.— I  Vent. 
119.— 2  Rich.  C.  P.  293. 

(z)  See  form,  Lil.  £nt.  27.  No  count  on 
a  promiae  by  the  feme,  or  by  the  husband 
during  the  coverture  should  be  added.  1 
Taunt.  212.-^Palm.  313. 

(a)  See  ante,  n.  (h). 

(b)  This  is  a  material  averment,  3  J.  B. 
Moore,  303.— 1  J.  B.  Moore,  126. 


(e)  See  form.  Plead,  A.  44.  This  Ibrm  of 
declaring,  without  setting  out  the  petition- 
ing creditor's  debt,  commission,  &c.  is  set. 
tied  to  be  good.  Lutw.  274.  277.-2  Ld. 
Raym.  1546. — Carth.  29.  When  an  assignee 
has  been  removed,  the  last  assignee  may 
sue  aa  assignee  generally,  without  naming 
the  former  assignee,  6  G.  4.  c.  16.  s.  67.-^10 
East,  6l.-^When  assignees  should  declare 
without  naming  themselves  assignees,  see 


COMMON  ODUNTS.  97 


die  said  defendant,  on,  &:c.  (d)  at,  be.  was  indebted  to  the  said  E.  F.  (e)  b^  a>- 
(the  bankmpt)  before  he  became  bankrupt,  in  the  sum  of  £ —  (/)  of  or  VaVk- 
hwiiil  money  of  Great  Britam,  for  the  work  and  labor,  care,  and  dili*  ruft. 
gence,  of  the  said  E.  F.  by  the  said  EX  F.  before  that  time  done,  per* 
formed,  and  bestowed  for  the  said  defendant,  and  at  his  special  instance 
and  request,  and  being  so  indebted,  he  the  said  defendant,  in  considera- 
tion thereof,  afterwards,  and  before  the  said  E*  F.  became  bankrupt,  to 
wit,  on  the  day  and  year  aforesaid,,  at,  he.  aforesaid,  undertook,  be. 
(^Condude  as  antey  37,  stating  the  promise  to  have  been  to  the  bankrupt,) 
— *TA«  quantum  meruit  is  as  follows : — ^And  whereas  also,  afterwards,  [*98] 
and  before  the  said  E.  F.  became  bankrupt,  to  wit,  on^  the  day  and  year 
afi3resaid,  at,  be.  (venue)  aforesaid,  in  consideration  that  the  said  E.  F. 
at  the  like  special  instance  and  request  of  the  said  defendant,  had  before 
that  time  done,  performed,  &c.  (stating  the  promise  to  have  been  to  the 
bsmkruptJ)  And  the  said  plaintiffs  aver  that  the  said  E.  F.  before  he 
became  bankrupt,  therefore  reasonably  deserved  to  have,  he.  whereof  the 
said  defendants  afterwards,  and  before  the  said  E.  F.  became  a  bankrupt, 
to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  aforesaid,  had  notice. 
(Add  other  counts,  according  to  the  daim  in  dispute,  and  an  account  stat- 
edj  and  state  a  breach  tkus :) — Yet  the  said  defendant,  not  regarding  his  Breach, 
promises  and  undertakings,  but  contriving  to  deceive  and  defraud  the  said 
E.  F.  before  he  became  bankrupt,  and  the  said  plaintifis,  as  assignees  as 
aibresaid,  since  the  said  E.  F.  became  bankrupt,  in  this  behalf,  hath  not 
as  yet  paid  the  several  sums  of  money  or  any  or  eitlier  of  them,  or  any 
part  thereof,  to  the  said  E.  F.  before  he  became  bankrupt,  or  to  the  said 
plaintiffi,  or  either  of  them,  since  the  said  E.  F.  became  bankrupt  (al- 
though often  requested  so  to  do.)  But  he  to  do  this  hath  hitherto  wholly 
refused,  and  still  refiises  to  pay  the  same,  or  any  part  thereof,  to  the  said 
plaintifis.*     To  the  damage  of  the  said  plaintiffs,  as  assignees  as  aforesaid, 

of  £ and  therefore  they  brin^  their  suit,  &c. 

Pledges,  &c.     (Omit  pledges  if  in  C.  P.) 

* 

Am  to  the  joinder  of  different  counts  in  an  action  by  assignees,  see  3   T. 

A.  433,  779 ;  cmte,  vol.  i.   184.     When  there   has   been  any  promise  or 

adcnowledgment  to  the  assignees,  or  cause  of  action  accruing  after  the  act 

of  bankruptcy,  it  is  eapedient,  at  the  asterisk,  to  add  the  follounng  counts : 

*And  whereas  also  the  said  defendant,  before  tlie  said  E.  F.  (the  bank'-    r*99] 

rgpt)  became  bankrupt,  to  wit,  on,  he.  (h)  at,  &.c.  was  mdebted  to  the  The  like 

on  promiB* 

Cowp.  569,  aote,  vol.  i.  16.    Ai  to  joinder  ral  commiBsionv,  to  recover  a  debt  dae  to  the  .a.:^ne»a 

of  different  demanda,  see  3  T.   R.  433,  779,  joint  estate,  ante,  33.                                         aftcrthe 

tnle,  vol.  i.  16,  184.     The  aaeigneea  of  two  (d)  It  is  usual  to  insert  a  day  before  the  bun^ruot- 

perBona  may   describe    themselves    as   as-  bankruptcy,  but  any  day  before  the  title  of       ^  x  ^  ' 

ii|:nees  of  one  for  a  separate  demand,  3  the  declaration  will  do.                                        ^  ^'' 

Ciinpb.399,  and  as  to  how  assignees  shoald  («)  The    bankrupt    mi^^ht   be    described 

deteribe  themselves,    see  ante,  vol.  i.  16.  throughout  under    the  terms  of  *«  the  said 

Where  the  plaintiffs  sue  as  assignees  of  sev-  bankrupt"  or  if  there  be  several,  *'  the  said 

ml  bankrupts,  for  money  had  and  received,  banfitupts^"  and  in  the  latter  case,  for  bre- 

and  some  of  the  money  was  received  before  vity  sake,  it  would  be  desirable, 

the  bankraptcy  of  either  of  the  parties,  and  (/  )  Any  sum  enough  to  cover  the  real 

lorae  after  the  bankruptcy  of  one,  and  be-  elaim. 

lore  that  of  the  others,  the  counts  must  be  {g)  When    not    necessary,    Cowp.    569. 

fraaied  accordingly^  3  B.  &  P.  465;  and  see  Wightw.  65. 

a  Ibrm  of  commencement  of  declaration  by  (2)  It  is  usual  to  insert  a  day  before  the 

assignees  of  eeveral  bankmpti,  under  seve-  bankruptcy,  but  any  day  befbre  the  title  of 

the  declaration  will  suffice. 


«9 
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or  BAHK- 


Acoonnt 
stated. 


said  E.  F.  in  the  further  sum  of  £ of  like  lawful  moaey  for  the  work 

and  labor,  care  and  diligence  of  the  said  £.  F.  by  him  before  that  time 
done,  performed,  and  bestowed,  in  and  about  the  business  of  the  said  de- 
fendant, and  for  the  said  defendant,  and  at  his  special  instance  and  request, 
and  also  in  the  fijrther  sum  of  £  of  like  lawful  money,  for  diTers 
goods,  wares,  and  merchandise,  by  the  said  E.  F.  before  that  time  sold 
and  delivered  to  the  said  defemlant,  and  at  his  special  instance  and  re- 
quest, and  also  in  the  further   sum  of  £ of  like  lawfiil  money,  for 

moneys  by  the  said  E.  F.  before  that  time  lent  and  advanced  to,  and  paid, 
laid  out  and  expended  for  the  said  defendant,  and  at  his  like  special  in- 
stance and  request,  and  also  in  the  further  sum  of  £  of  like  lawfiil 
money,  for  other  money,  by  the  said  defendant  before  that  time  had  and 
received,  •  to  and  for  the  use  of  the  said  E.  F.  and  being  so  indebted,  and 
the  said  several  sums  of  money  in  this  count  mentioned,  being  and  re- 
maining wholly  due  and  unpaid,  he  the  said  defendant,  in  consideratioD 
thereof  afterwards,  and  after  the  said  E.  F.  became  bankrupt,  to  wit,  on, 
&c.  (i)  at,  &c.  aforesaid,  undertook,  and  dien  and  there  fietithfully  prom- 
ised the  said  plaintifl^,  as  (k)  assignees  as  aforesaid,  to  pay  them  the  said 
several  sums  of  money,  in  this  count  mentioned,  when  be  the  said  defen- 
dant should  be  thereunto  afterwards  requested  (k).  —  And  whereas  also 
the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
at,  &;c.  aforesaid,  accounted  with  the  said  plaintiffi,  as  (k)  assignees  as 
aforesaid,  of  and  ccmceming  divers  other  sums  of  money  from  the  said 
defendant  to  the  said  plaintiffs,  as  (k)  assignees  as  aforesaid,  before  that 
[  ^^^J  time  *due  and  owing  and  then  in  arrear  and  unpaid,  and  upon  that  ac- 
counting the  !said  defendant  was  then  and  there  found  to  be  in  arrear,  and 
indebted  to  the  said  plaintiffs  as  (I)  assignees  as  aforesaid,  in  the  further 
sum  of  £ of  like  lawful  money,  and  being  so  found  in  arrear  and  in- 
debted, and  the  said  last-mentioned  sum  of  money  being  and  remaining 
wholly  unpaid  and  unsatisfied,  he  the  said  defendant,  in  consideration 
thereof  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c. 
aforesaid,  undertook,  and  tlien  and  th&re  faithfully  promised  the  said  plain- 
tiffs, as  (/)  assignees  as  aforesaid,  to  pay  them  die  said  sum  of  money 
last-mentioned,  whenever  afterwards  he  the  said  defendant  should  be  there- 
unto requested.  Yet  the  said  defendant,  not  regarding  his  said  several 
(three)  (n)  last-mentioned  promises  and  undertakings,  but  contriving  and 
fraudulently  intending  craftily  and  subtly  to  deceive  and  defraud  the  said 
piaintiffi,  as  assignees  as  aforesaid  in  this  respect,  hath  not  as  yet  paid  the 
severalsums  of  money  in  the  last  (three)  (n)  counts  mentioned,  or  either 
of  them,  or  any  part  tiiereof,  to  the  said  plaintijSs  (although  often  requested 
so  to  do.)  But  the  said  defendant,  to  pay  the  same  or  any  part  thereof 
hath  hitherto  altogether  refused,  and  still  doth  refuse,  To  the  damage  of 


Breach. 


(i)  it  18  usual  to  ineert  a  day  after  the 
bankruptcy,  bat  any  day  before  tiie  title  of 
the  declaration  will  suffice, 

(k)  See  forms,  Lil.  £nt.  4'i.~-PIead.  A. 
31 1 .  If  the  assignees  have  in  that  character 
sold  goods  to  the  defendant,  or  he  has,  since 
the  bankruptcy,  received  money  for  their 
use,  here  add  counts  for  goods  sold  by  them 
as  assignees,  or  for  money  had  and  received 
to  their  use  as  assignees,  an  in  form,  post, 
100;  as  to  the  propriety  of  which  coqnti, 
see  2  Show.  250.-6  JKast,  405.— It  m  now 


not  unusual  to  declare,  stating  that  the  de- 
fendant being  indebted  to  the  plarntifis,  as  as- 
signees, for  goods  sold,  &c.  by  the  bankrupt, 
the  defendant  promiseil  the  plaintiffs,  as  as- 
signees,  to  pay  them,  without  stating  any 
promise  to  the  bankrupt,  as  in  the  above 
form. 

(I)  As  to  the  materiality  of  the  word  «#, 
see  5  Kast,  150. 

(»)  According  to  the  number  of  counts  in 
which  the  piomisea  nte  laid  to  the  aamgnees 


'   ooKMoir  couirrs.  100 

the  said  phmtif&,  as  assignees  as  aforesaid,  of  £ and  tfaereibre  they    >▼  ai. 

bring  their  suit,  &c.  «««;;. 

Pledges,  &c.  {Omk pledges  if  in  C.  P.)         kup». 

And  whereas  also  the  said  defendant,  heretofore  and  after  the  said  E.  The  like 
F.  became  a  banknipt,  to  wit,  on  &c.  (p)  at,  be.  was  indebted  to  the  ^^  causes 

said  plsdntiff,  as  assignee  as  aforesaid,  in  the  sum  of   £ for  divers  arising  af. 

goods  and  chattels  by  the  said  plaintiff  as  assignee  as  aforesaid,  before  then  ter  the 

xid  and  delivered  to  the  sud  defendant,  and  at  his  request--*ar  for  money  ^^x^^^' 

by  the  said  defendant  before  then  had  and  received,  to  and  for  the  use  of 

the  said  plaintiff,  as  assignee  as  aforesaid,   (inserting  such  counts  in  this 

wojf  as  msBf  be  appUcahle  to  ike  claim  arising  after  the  bankruptcy,  and 

insert  on  account  stated  and  breach  to  the  plaintiff,  as  assignee,  as  ante 

99.) 

If  the  plaintiff  be  a  surviving  assignee,  caU  him  so  throughout,  and  conr  By  a  sur- 
dude   as  follows  :  —  Yet  the  said  defendant,  not  resardine,  &c.  but  con-  V^^^S  *•- 
tiiving,  &c.    to  deceive  and  defraud  the  said  E.  F. '  before  he   became 
bankrupt  and  the  said  plaintiff,  and  one  B.  in  his  life-time  now  deceased, 
and  whom  the  said  plaintiff  hath  survived  (which  said  plaintiff  *and  B»    [*101] 
in    the  life-time  of  the  said  B.  were  assignees  of  the  estate  and  effects  of 
the  said  £*  F.  according  to  the  force,  form,  and  effect  of  the  several  stat- 
utes concerning  bankrupts)  after  the  said  £.  F.  became  bankrupt,  and  the 
said  plaintiff,  as  surviving  assignee  as  aforesaid,  since  the  deatii  of  the  said 
B.  hath  not  as  yet  paid  to  them,  or  any  or  either  of  them,  the  said  several 
sums  of  money,  ice.  (as  in  the  precedent^  ante,  page  97*) 

CommencmnejU  as  ante,  33,  third  form.     For  that  whereas  the  said  de-  Bjr  one 
feodant  on,  &c.  (r)  at,  &c.  was  indebted  to  the  said  A.  B.  and  £.  F.  be-  j^J^^^^^ 

fare  the  said  E.  F.  became  bankrupt,  in  the  sum  of  £ of  lawful,  &cc.  signee  of 

far  the  work,  and  labour,  &c.  by  the  said  A.  B.  and  E.  F.  before  that  time  jnother, 
dooe,  &c.  and  being  so  indebted,  he   the  said  defendant,  in  consideration  banlfrapt 
thereof  afterwards,  and  before  the  saiH  E.  F.  became  bankrupt,  to  wit,  on  for  work 
the  day  and  year  aforesaid,  at  .&c.  [Jaymg-  the  promise  to  both  the  part^  "**  w***^' 
mers,  and  so  with  other  counts,  ]     Yet  the  said  defendant,  not  regarding  the  bank- 
Us  said  promsie  and  undertaking,  but  coptriving  to  deceive  and  defraud  the  ruptcy  (q), 
said  A.  B.  and  E.  F.  before  the  said  E.  F.  became  bankrupt,  and  the  said  Breach. 
A.  B.  and  C.  D.  as  assignee  as  aforesaid,  after  the  said  E.  F.  became 
bankrupt  in  this  behalf,  hath  not  as  yet  paid  to  them,  or  any  or  either  of 
them,  the  said  several  sums  of  money,  or  any  or  either  of  them,  or  any 
part  thereof  (although  often  requested  so  to  do.)     But  he  to  do  this  hath 
hitherto  wholly  refosed  and  still  refuses  to  pay  the  same  or  any  part  there- 
of to  the  said  plaintiffi.  To  the  damage  of  the  said  A.  B.  and  of  the  said  C. 
D.  as  assignee  as  aforesaid,  of  £ —  and  therefore  they  bring  their  suit,  &c. 

• 

Commencement  as  ante^  33.     For  that  whereas  the  said  defendant  her^  By  the  as- 
signee of 

(o)  As  to  the  propriety  of  these  counts,  (g)  See  12  Mod.  447.-8  T.  R.  140— 10 

see  ante,  vol.  i.  15, 184.— 2  Show.  250.— 6  Kast,  418. 

East,  405.  (r)  It  is   usual  to  insert  a  day  before  the 

(p)  Any  daj  before  the  title  of  the  decia-  bankruptcy,  but  any  day  before  the  title  of 

ration.  the  declaration  will  do. 


101 


DBCLAEATIONS  IN  ASSUMFSHT. 


an  insol.  tofore  and  before  the  said  E.  F.  (the  iiMolvent  )  subscribed  his  petition  for 
or  on^*  o^'  his  discharge  fiom  imprisonment,  as  such  insolvent  debtor  as  aforesaid,  ac- 
misee  to  cordmg  to  tlie  provisions  of  the  said  statute,  to  wit,  on,  he.  (t)  at,  &c. 
insolvent    was  indebted  to  the  said  E.   F.  in  the  sum  of  £• 


of  lawful  money  of 


Great  Britian,  for  &;c.  (here  state  the  subject-matter  of  the  debt  arising  to 
the  insolvent,  as  usual,)  and  being  so  indebted,  he  the  said  defendant  after- 
wards, and  before  the  said  £.  F.  subscribed  his  said  petition,  to  wit,  on 
the  day  and  year  aforesaid,  at,  &:c.  aforesaid,  undertook,  and  then  and 
there  faithfully  promised  the  said  E.  F.  &c.  (so  continuing  as  usual  lay- 
ing the  promises  to  the  insolvent,  and  after  the  usucd  accounts  stated  with 
Breach,  the  insolvent,  state  a  breach,  thus:) — Yet  the  said  defendant,  not  regard- 
ing his  said  promises  and  undertakings  so  by  him  made  as  aforesaid,  but 
contriving  to  deceive  and  defraud  the  said  E.  F.  before  he  subscribed  his 
said  petition,  and  the  said  plaintiiF,  as  assignee  as  aforesaid,  after  the  said 

E.  F.  subscribed  his  said  petition  in  this  respect,  hath  not  yet  paid  the  sev- 
eral sums  of  money,  or  any  of  them,  or  any  part  thereof,  to  the  said  £. 

F.  or  the  said  plaintiff  or  either  of  them,  although  often  requested  so  to 
do.  But  he  so  to  do  hath  hitherto  wholly  refiised,  and  still  reiiises  to  pay 
the  same  to  die  said  plaintiff,*  To  the  damage  of  the  said  plaintiff,  as  as- 
signee as  aforesaid,  of  £-^,  and  therefore  he  brings  his  suit,  &c. 

And  whereas  also  the  said  defendant  heretofore  and  after  the  said  E. 
F.  subscribed  his  petition  for  his  relief  and  discharge  from  imprisonment,  as 
such  insolvent  debtor  as  aforesaid,  according  to  the  provisions  of  the  said 
statute,  to  wit,  on,  &c.  (u)  at  &cc.  was  indebted  to  the  said  plaintiff,  as 

assignee  aforesaid,  in  the  sum  of  £ of  like  lawful  money  for  divers 

goods  and  chattels  by  the  said  plaintiff,  as  assignee  as  aforesaid,  before 
then  sold  and  delivered  to  the  said  defendant,  and  at  his  request,  \or,  for 
money  by  the  said  defendant  before  then  had  and  received,  to  and  for  the 
use  of  the  said  plaintiff,  as  assignee  as  aforesaid,  inserting  such  other 
counts  in  this  manner  as  may  be  necessary  to  cover  the  plaintiff  ^s  claim  and 
add  an  account  stated,  and  breach,  thus :]  And  whereas  also  the  said  de- 
fendant, heretofore,  and  after  the  said  E.  F.  subscribed  his  said  petition,  to 
wit,  on  the  day  and  year  last  aforesaid,  at  &lc.  aforesaid,  accounted  with 
the  said  plaintiff,  as  assignee  as  aforesaid,  of  and  concerning  divers  sums 
of  money  before  then  due  and  owing  to  the  said  plaintiff,  as  assignee  as 
aforesaid,  and  upon  that  accounting  the  said  defendant  was  then  and  there 
found  in  arrear  and  indebted  to  the  said  plaintiff,  as  assignee  as  aforesaid, 
in  the  sum  of  £ —  and  being  so  found  in  arrear  and  indebted,  he  the  said 
defendant,  in  consideration  thereof  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  at,  he.  aforesaid,  undertook,  and  then  and  there  faithfully 
promised  the  said  plaintiff,  as  assignee  as  aforesaid,  to  pay  him  the  said 
last-mentioned  sum  of  money  when  he  the  said  defendant  should  be  there- 
Breach,  unto  afterwards  requested.  Yet  the  said  defendant,  not  regarding  his  said 
last-mentioned  (two)  promises  and  undertakings,  so  by  him  made  as  afore- 
said, but  contriving  to  deceive  and  defraud  the  said  plaintiff,  as  assignee  as 
aforesaid,  in  this  respect,  hath  not  as  yet  paid  the  said  plaintiff  the  said 

(«)  The  act  now  in  force  relative  to  in-        (t)  It  is  usual  to  iniert  a  day  before  the 

solvents,  is  the  7  Geo.  4.  c.  57.     As  to  ac-  petition,  but  any  day  before  the  title  of  the 

tions,  by,  ante,  vol.  i.  17,  61.     See  a  form  at  declaration  will  do. 

the  suit  of  the  provisional  assignee,  6  Bingb.        (u)  Any  day  before  the  title  of  the  decla- 

4d6.  ration. 


The  like 
on  causes 
of  action 
arising  to 
the  assign- 
ee after 
the  insol- 
vent's sub- 
Bcril^inff 
his  peti* 
tion. 
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BT  AS- 

or  iHaoL- 


hst-mentioned  (two)  sums  of  money,  any  part  thereof,  although  often 

requested  so  to  do^  but  he  so  to  do  hath  hitherto  wholly  neglected  and  re* 

itsedj  and  still  doth  neglect  and  refuse,  To  the  damage  of  the  said  plain-     vxht 

tiff,  as  assignee  as  aforesaid,  of  £ —  and  therefore  he  brings  his  suit,  &c.  »»«tom 

Breach. 


•  •• 


Fourthly, — Ececators.    '     -•'*•  byxxecit- 

••.•'/•.  TORS. 

•    •   « 

Commtncemeni  as  ante,  34,  then  proceed  thus : — ^For  tb&t/whoreas  the  Sy  an  ex- 
said  defendant  heretofore  and  in  his  life-time  of  the  said  E.  T".  on;*  &tc.  (x)  ^^^^^^ 
at,  he.  was   indebted   to  the  said  E.  F.  in  the  sum  of  £— ^.o^iSryml  onpromii^ 
money  of  Great  Britain,  for  the  work  and  labor  of  the  said  E.  F/by'-him,  estotcau- 
before  that  time  done,  &c.  and  being  so  indebted,  he  the  said  defenflVnt^-^'  ^^^' 
in  consideration  thereof,  afterwards,  and  in  the  life-time  of  the  said  E,  Fr//.>  . 
to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  aforesaid,  undertook,  and  '  '    ;.•" 
dien  and  there  faidifully  promised  the  said  E.  F.  to  pay  him  the  said  sum 
of  money,  when  he  the  said  defendant  should  be  thereunto  afterwards  re- 
quested.    The  qiumtum  meruit  is  as  follows :— ^<  And  whereas  also  after- 
wards and  in  the  life-time  of  the  said  E.  F.  to  wit,  on  the  day  and  year 
aforesaid,  at,  &c.  aforesaid,  in  consideration  that  the  said  E.  F.  had  be- 
fore that  time  done,  be.  he  the  said  defendant  undertook,  &£c.     And  the 
said  plaintiff  avers,  that  the  said  E.  F.  in  his  life-time,  therefore  reasonably 
•deserved  to  have,  &c.  whereof  the  said  defendant,  in  the  life-time  of  the    [*102] 
nid  E.  F.  to  wit,  on  the  day  and  year  aforesaid,  to  wit,  at,  &c.  had  no- 
tice.   Yet  the  said  defendant,  not  regarding  his  said  several  promises  and  Breach, 
undertakings,  but  contriving  to  deceive  and  defraud  the  said  E.  F.  in  his 
life-time,  and  the  said  plaintiff,  as  executor  as  aforesaid,  since  the  death  of 
the  said  E.  F.  in  this  behalf,  hath  not  as  yet  paid  the  said  several  sums  of 
money,  or  any  or  either  of  them  or  any  part  thereof  to  the  said  E.  F.  in 
his  life-^e,  or  to  the  said  plamtiff  since  the  death  of  the  said  E*  F.  (al- 
though often  requested  so  to  do ;)  but  he  to  do  this  hath  wholly  refiised, 
and  still  refuses  to  pay  the  same,  or  any  part  thereof,  to  the  said  plaintiff,* 
To  the  damage  of  the  said  plaintiff,  as  executor  as  aforesaid  (1),  £ —  p  f  t 
and  therefore  he  brings  his  suit,  &;c.     And  the  said  plaintiff  brings  into  /y\ 
court  here  the  letters  testamentary  of  the  said  E.  F.  deceased,  whereby  it 
fiiUy  appears  to  the  said  court  here,  that  the  said  plaintiff  is  executor  of 

(v)  See  Forms,  Lil.  Ent.  50,  83.~Plead.  of,"  &c«  but  either  way  will  auffice.     If  the 

A.  9.    Aa  to  the  joinder  of  demands  by,  and  profert  be  omitted  ia  a  declaration  of  sei.fa, 

rights  of  execators,  ^.  to  sue,  sqo  ante,  the  defendant  may  demur  specially,  see  4  &, 

Tol.  i.  12.  5  Ann.  c.  16.  s.  l%^2Saund.  9,  n.  13.— Com. 

(z)  Some  day  just  before  the  death  of  the  Dig.  Plead.  O.  3, 17.— 3  Doiigl.  1 :  so  in  the 

testator,  bat  the  precise  time  is  not  material,  other  cases.  The  pledges  are  added  after  the 

Cro.  Car.  130,  and  any  day  before  the  title  profert,  and  if,  aa  sometimes  happens  in 

of  the  declaration  will  suffice.  Common  pleas,  a  profert  of  a  deed  be  sta- 

(y)  See  other  Forms  of  Profert,  ante,  35.  ted  at  the  end  of  a  declaration,  the  profert 

See  Form,  2  Saund.  209  a,  it  concludes,  **  ad-  of  the  letters  testamentary  follows  it. 
ministrators,"  instead  of  **  executors  there- 

■  .  .  I  —    —  ■  ■ 

(1)  The  werda  ##  «x§emUfr»  mt  ^oremiUL,  are  unneceesary .    5  Binney,  16,  21 . 
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BT  Ezscv-  the  said  last  will  and  testament  of  the  said  E,  F.  deceased,  and  hath  the 
''°*''      ^ecution  thereof^  &c. 

Pledges,  &c,  (if  in  C*  P.  omit  pledges.) 

pioml«e«^  And  whereas  also,  the  said  defendant  afterwards,  and  in  the  life-time  of 
to  the  the  said  E.  F.  deceased,  to  wit,  on  the  day  *and  year  aforesaid,  at  fee. 
pUmt^u  aforesaid,  was  indebted  to^the-.sdixl  E.  F.  in  the  further  sum  of  £ — of 
^2).  like  lawful  money,  for  t\^  wbri^'and  labor,  care  and  diligence,  of  the  said 

[*103]    E.  F.  by  the  said  E..  F>;.&efore  that  time  done,  performed,  and  bestowed, 
in  and  about  the  ,busiia^sb  of  the  said  defendant, .  and  for  the  said  defend- 
ant, and  at  his  .*sj>^ial  instance  and  request,  and  also  in  the  further  sum 
of  £ — of  likfe 'fjlVful  money,  for  divers  goods,  wares,  and  merchandize,  by 
the  said  E4.  F/before  that  time  sold  and  delivered  to  the  said  defendant, 
and  ^Vl^^^.'^^ke  special  instance  and  request,  and  also  in  the  further  sum 
of. '^-f^, of  like  lawful  money,  for  money  by  the  said  E.  F,  before  that  time 
« jejot  «thd  advanced  to,  and  paid,  laid  out,  and  expended  for  the  said  defend- 
.'.   \aiit,  and  at  his  like  specisJ  instance  and  request,  and  also  in  the  further 
- .  •  "'_  '  'sum  of  £ —  of  like  lawful  money,  for  other  money  by  the  said  defendant 
before  that  time  had  and  received,  to  and  for  the  use  of  the  said  E.  F. — 
And  the  said  defendant,  being  so  indebted,  and  tlie  said  several  sums  of 
money  being  and  remaining  wholly  due  and  owing,  unp/Eud,  and  unsatis- 
fied, he  the  said  defendant,  in  consideration  thereof,  afterv^'ards,  ^nd  after 
the  death  of  the  said  E.  F.  to  wit,  on,  &:c.  (a)  at,  &&c.  aforesaid,  undertook, 
and  then  and  there  faithfully  promised  the  said  plaintiff,  cu  executor  as 
aforesaid,  (5),  to  pay  him  the  said  sum  of  money  in  this  count  mentioned, 
when  he  the  said  defendant  should  be  thereunto  afterwards  requested  (c). 
Account  And  whereas  also  the  said  defendant,  afterwards,  to  wit,  on  the  day  and 
lUted  (d).  y^ar  last  aforesaid,  at,  &c.  aforesaid,  accounted  with  the  said  plaintiff  as  (c) 
executor   as  aforesaid,   of  and  concerning   divers  other  sums   of  money 
[*I04]    froni  the  said  defendant  to  the  said  plaintiff,  a<  executor  as  ^aforesaid  {J\ 

(z)  Thefe  coQDts  are  to  be  ineerted  at  the  563  ;  1    Add.   d&  El.  338 ;  see  foUy  Chht. 

arterisk  in  the  last  precedent ;  they  are  pro-  Gen.  Prac.  2d  edit.  (;30 

per  whenever,  on  account  of  the  Statute  of  (a)  It   is   usual  to  insert  a  day  after  the 

Limitations,  &c.  ft  may  be  expedient  to  re-  death  of  the  testator,  but  any  day  before  the 

ly  on  any  promise  or  acknowlediraient  since  title  of  the  declaration  v/ili  do. 

the  death  of  the  testator.     See  3  East,  409,  (&)  The   words   **as  executor,*'  are  here 

— 6*Taunt.  455.^Willes,29.     [5fiinn.573.]  omitted  in  2  Sound.  208,  but  such  omission 

But  aniess  there  be  some  substantive  pro-  is  bad ;  see  5  East,  150.     (See  5  Binn.  16. 

mise  or  cause  of  action,  arising  to  the  plain-  21.) 

tiff  afler  the  death  of  his  testator,  it  is  best  (c)  If  the  plaintiff,  in  the  character  of  exe- 

not  to  insert  them,  as  they  in  all  cases  ren-  cator,  has  sold  goods  to  the  defendant,  or 

der  plaintiff  liable  to  costs  if  he  do  not  sue-  paid  money   for  him,  here   add  counts  for 

ceed,  and  which  he  would  not  otherwise  be  goods  sold  &c.  by  the  plaintiff  as  executor, 

liable  to.     See  9  B.  &  Cress.  667.  and  K.  B.  6  East,  4r>5  —3  Eart,  104.     And  if  the.de- 

Jane,  1830,  Tidd,  9th  edit.  978.     1  Baro.  &  fendant  has  received  money  since  the  death 

Adolph.  6.     In  support  of  these  counts,  the  of  testator,  add  a  count  fbr  money  had  and 

plaintiff  should,  on   the  tribl,   produce  the  received,  to  the  plaintiff 's  use  <u  executor, 

probate  ;  and  even  under  the  general  issue  (d)  See  form,  Lil.  Ent.  84.     This  count 

it  should  seem,  that  as  to  these  counts  the  may  be  joined  with  the  count  for  goods  sold 

inadequacy  of  stamp  would  constitute  no  by  a  testator.     1   Taunt.  322. — 6  East,  406, 

objection     2  M.  &>  S.  553—2  Saund.  47  k.  403  —5  East,  154. 

68  f.  g.  117  d.  208.    The  3  db  4  W.  4.  c.  42.  (e)  As  to  this   word,  eee  5  East,  150.    2 

s.  31,  however,  now  subjects  executors  and  Saund.  208. 

administrators,  when  plaintiffs,  to  costs,  un-  (f)  In  8  J.  B.  Mo.  103,  it  seems  to  have 

less  the   court  or  judge  otherwise  directs,  been   considered,  that  if,  instead  oi  those 

without  regard  to  the  form  of  declaration ;  words,    **  to  the  said  plaintiff  as  executor, 

and  see  1  Hodges'  Rep.  C.  P.   I ;  10  Biog.  dus."  the  avernent  was,  ^«  to  the  said  E.  F. 
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before  that  time  due  and  owing,  and  then  in  arrear  and  unpaid ;  and  upon  »▼  «ecit- 

that  accounting  the  said  defendant  was  then  and  there  found  to  be  in  ar-     '°*** 

rear,  and  indebted  to  the  said  plaintiff,  as  executor  as  aforesaid,  in  the  for- 

ther  sum  of  £ — of  like  lawfol  money ;  and  being  so  found  in  arrear  and 

indebted,  he  the  said  defendant,  in  consideration  thereof,  afterwards,  to  wit, 

on  the  day  and  year  aforesaid,  at,  be.  aforesaid,  undertook,  and  then  and 

there  faithfully  promised  the  said  plaintiff,  as  executor  as  aforesaid,  to  pay 

him  the  said   sum  of  money  last-mentioned,  whenever  afterwards  he  the 

said  defendant  should  be  thereunto  requested.     Yet  the  said  defendant,  not  BreMh. 

regarding  his   said  several  three  (h)  last-mentioned  promises  and  undertak-  (Jf)* 

ings,  so  by  him  in  manner  ana  form  aforesaid  made,  but  contriving  and 

fraudulently  intending  craftily  and  subtly  to  deceive  and  defraud  the  said 

plaintiff,  as  executor  as  aforesaid,  in  this  respect,  hath  not  as  yet  paid  the 

several  sums  of  money  in  the  said  (three)  last-mentioned  counts  specified, 

or  any  or  either  of  them  or  any  part  thereof,  to  the  said  plaintiff,  (although 

often  requested  so  to  do.)     But  the  said  defendant,  to  pay  the  same,  or 

any  part  thereof,  hath  hitherto  altogether  refased,  and  still  doth  refuse. 

To  the  damage,  &c.  as  ante  page  102,  adding  profert, 

[In  action  at  the  suit  of  a  surviving  executor ^  describe  him  according-  ^vio^'cx 
fy  in  the  beginnings  as  ''  plaintiff,  surviving  executor  of  the  last  will  and  ecator  (i). 
testament   of   E.  F.  deceased,  complains,"  &c.  (or,  if  in  C  P.  or  JEr- 
ditqutr,  state  the  commencement  accordingly,) — State  the  breach  thus  :] —  Breach. 
Tet  the  said  defendant,  not  regarding  his  promises  and  undertakings,  but 
contriving  to  deceive  and  defraud  the  said  E.  F.  in  his  life-time,  and  the 
said  plaintiff  and  one  G.  H,  in  his  life-time  now  deceased,  and  whom  the 
said  plaintiff  hath  survived,  (which  sJiid  plaintiff  and  G.  H.  in  the  life- 
time of  the  said  ♦G.  H.  were  executors  of  the  last  will  and  testament  of   r#io51 
the  said    E.  F.  deceased,)  after  the  death  of  the  said  E.  F.  and  the  said 
plaintiff,  as  surviving  executor  as  aforesaid,  since  the  death  of  the  said  G. 
H.  in  this  behalf;  hath  not  as  yet  paid  to  them,  or  any  or  either  of  them, 
the  said   several  sums  of  money,  or  any  or  either  of  them,  or  any  part 
thereof,  (although  often  requested  so  to  do,)  but  he  to  do  this  hath  hitherto 
wholly   refused,  and  still  refuses  to  pay  the  same,  or  any  part  thereof,  to 
the  said  plaintiff,  surviving  executor  as  aforesaid  (fc),  to  the  damage  of 
the  said  plaintiff,  as  surviving  executor  as  aforesaid,  of  £ —  and  therefore 
he  brings  his  suit,  fee.     And  he  brings  into  court  here  the  letters  testamen-  SpccW 
tary  of  the  said  E.  F.  deceased,  whereby  it  folly  appears  to  the  said  court  J^^'erifi. 
here,  that  the  said  plaintiff,  and  G.  H.  in  the  life-time  of  the  said  G.  H.  cation, 
were  executors  of  the  last  will  and  testament  of  the  said  E,  F.  deceasid ; 
with  this,  that  the  said  plaintiff  will  verify  that  the  said  G.  H.  is  deceased, 
and  that  he  the  said  plaintiff  hath  thereby  become  and  is  the  surviving  ex- 

in  hia  life-time,"  the  plaintiff  would  not,  on  form  by  the  executor  of  a  enrviTin^  eieen- 

floctait  or  otherwise,  be  inbject  by  anch  a  tor  a^inst  an  ezecatofj  Co.  Ent.  1. 
coQBt  to  eosts;  but  this  was  held  otherwise         {k)  It  may  sometimes  be  advisable  to  add 

in  K.  B.  Jane,  lb30.     I  Bam.  &  Adol.  6.  eoants  on  promises  to  the  plaintiff  as  execn- 

803.  tor,  as  in  the  last  precedent ;  bnl  observe 

(e)  See  Form,  Plead.  A.  3!).  the  note,  ante,  104,  and  take  care  not  to  add 

(A)  This  depends  on  the  number  of  counts  such  counts  unless  there  has  been  some  sub- 

ia  which  the  promises  are  laid  to  the  ezeco-  stantiye  promise  or  cause  of  action  arisinf 

tor.  to  the  ezecvtor. 
(i)  See  Form,  Lil.  Ent.  83  ;  and  see  a 


105  DECLARATIQN9   IN   ASSUMPSIT. 

BT  xzxcv-  ecutor  of  the  last  will  and  testament  of  the  said  E.  F.  deceased,  and  bath 
'°"-      the  execution  thereof,  &c. 

Pledges,  &c.  (^Omit  the  Pledges  if  in  C.  P.) 

By  h«i-  (to  wit)  A.  B,  and  C.  h'ls  wife,  (which  said  C,  is  executrix  of 

wife  exe-    ^®  ^^^  ^^  ^^^  testament   of  D.    deceased,)   complain  of  E.  F.  being, 
cutriz,  hB-  &&c.  (or  if  in  C.  P.  or  Exchequer,  state  the  commencement  accordingly.) 
fort  mar-    For  that  whereas  the  said  defendant,  on,  &c.  at,  &c.  was  indebted,  &c.  \as 
"*^'         in  the  common  case  at  the  suit  of  an  executor,  as  ante,  101.]     Yet  the  said 
Breach,      defeildant  not  regarding  his  said  promises  and  undertaking,  but  contriving 
to  deceive  and  defraud  the  said  D.  in  his  life-time,  and  the  said  C.  as  ex- 
ecutrix as  aforesaid,  after  the  death  of  the  said  D.  and  whilst  she  was  sole 
and  unmarried,  and  the  said  A.  B.  and  C.  his  wife,  as  executrix  as  afore- 
said, since  their  intermarriage,  in  this  behalf,  hath  not  as  yet  paid  to  them, 
or  any  or  either  of  them,  the  said  several  sums  of  money,  or  any  part 
thereof,  (although  often  requested  so  to  do.)     But  he  to  do  this   hath 
hitherto  wholly  refused,  and   still  refuses  to  pay  the  same,  or  any   part 
thereof,  to  the  said  plaintiffs,  or  to  either  of  them.  To  the  damage  of  the 
said  A.  B.  and  C.  his  wife,  as  executrix  as  aforesaid,  of and  there- 
fore they  bring  their  suit. — [Add prof ert  and  pledges,  as  ante,  102»] 

?^  ?"*"j        f-^  i^  the  last  precedent  to  the  conclusion,  which  is  as  follows :] — Yet 

band  and      t'j-r»T»  j*         01  ••o  i«  t    t   r       :» 

wife  exeo    the  said  iL*.  r  •  not  regarding,  &c.  but  contnvmg,  &c.  to  deceive  and  defraud 

cutriz  a/-    the  said  D.  in  his  life-time,  and  the  said  A.  B.  and  C,  his  wife,  as  execu- 

rULse"      ^^  ^  aforesaid,  [if  there  be  another  executor,  say,  "  and  the  said  G.  and 

r*1061    ^^^  ^^^^  '^'  ^'  *^^  ^*  ^^^  ^^^'  ^^  executor  and  executrix  *as  aforesaid,"] 

since  the  death  of  the  said  D.  in  this  behalf,  hath  not  as  yet  paid  to  them, 

or  any  or  either  of  them,  the  said  several  sums  of  money,  or  any  or  either 

of  them,  or  any  part  thereof,  (although  often  requested  so  to  do.)     But  he 

to  do  this  hath  hitherto  wholly  refused,  and  still  refuses  to  pay  the  same, 

or  any  part  thereof,  to  the  said  plaintiffs  or  to  either  of  tliem,  To  the 

damage  of  the  said,  &c. — [As  in  the  last  precedent,  adding  profert,] 


▲QAIKtT 

EZBCO- 

TOnf 


EUenborough. 

Mchaelmas  Term,  1   Will.  4. 

Against  (^  ^*^*)     ^'  ^'  Complains  of  C.  D.  executor  of  the  last  will  and 

an  ezectt.  testament  of  E.  F.  deceased,  being  in  the  custody,  &c.  (if  the  action  be 
^^  k'Ac  *"  ^*  ^'  begin  the  form  as  directed  in  note  (m),  infra.)  For  that  where- 
on promis- 
es by  tes-  ^Q  See  in  freneral  as  to  how  a  debt  due  to  cator  or  administrator,  omit  the  words, 
tator  (2).  the  wife  in  the  representative  character  is  to  ^  owes  to  mnd  ;**  though  if  introduced  it  is  no 
be  stated,  4  Mod.  376.  Com.  Dig.  Pleader,  ground  of  demurrer,  Collett  v.  CoHett,  Z 
2  A.  1.  l>4iugl.  211.    In  the  common  pleas  the  form 

(m)  See  a  form,  2  Rich.  C.  P.  83,  94,  and  runs  thus ;—"  (to  wit.)  C.  D.  ezecutor  of  the 
1  Saund.  112,  n.  1,  3.  It  does  not  seem  ne-  last  will  and  testament  of  G.  H.  deceased, 
cessary  to  declare  as  surviving  ezecutor.  2  was  attached  to  answer  A.  B.  of  a  plea  of 
Btark.  356.-^  B.  and  A.  374. — 6  J.  B.  trespass  on  the  case,  upon  promises,  and 
Moore,  332. — The  form  against  an  ezecutor    thereupon  the  said.A.  B.  by  ■  his  attor- 

ieson  tort  is  the  same  as  above,  1  Saund.     ney,  complains.     For  that  whereas,*' &'c, 
965.    in  dokt,  whether  by  or  against  an  eze- 
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as  the  said  E.  F.  in  his  Iife*time,  to  wit;  on,  be.  (n),  at,  be.  was  indebt-  aoaihst 
ed  to  the  said  plaintiff  in  the  sum  of  — Z.  for  the  work  and  labor,  care,  *"^"' 
and  diligence  of  the  said  plaintiff  by  him  before  then  done,  performed, 
and  bestowed,  for  the  said  E.  F.  and  at  his  special  instance  and  request, 
and  being  so  indebted,  he  the  said  E.  F.  in  consideration  thereof,  after- 
wards, and  in  his  life-time  to  wit,  on  the  day  and  year  aforesaid,  at,  be. 
aibresaid,  undertook,  and  then  and  there  faithfully  promised  the  said  plain- 
tiff to  pay  him  the  said  sum  of  money  when  he  the  said  E.  F.  shoiild  be 
thereunto  afterwards  requested.  (Add  other  counts  as  the  claim  may  sug- 
gat  J  and  an  i^ccoiuit  stated^  on  the  same  principle  as  the  count  for  prom^  * 
ists  by  the  testator)  state  the  breach  thus  : — Yet  the  said  E.  F.  in  his  life- 
time, and  the  said  defendant  as  executor  as  aforesaid,  since  the  death  of  the  Breach, 
said  E.  F.  not  regarding  his  said  several  promises  und  undertakings  of 
the  said  E.  F.  but  contriving  to  deceive  and  defraud  the  said  plaintiff  in 
this  respect,  have  not,  nor  hath  either  of  them  as  yet  paid  the  said  several 
sums  of  money,  or  any  or  either  of  them,  or  any  part  thereof,  to  the  said 
plaintiff,  although  often  requested  so  to  do.  But  to  pay  the  same,  or  any 
part  thereof,  to  the  said  plaintiff,  the  said  £.  F.  and  the  said  defendant, 
have  hitherto  wholly  refused,  and  the  said  defendant  still  reiiises  so  to  do. 
[See  notey  antey  102,  n.  i.  as  to  the  propriety  of  here  adding  the  follow^ 
tug  counts  on  promises  by  the  executor  as  such,  to  take  the  case  oui  of  the 
Statute  of  Limitatiotts,  fyc]  To  the  damage  of  the  said  A.  B.  of  £-^ 
and  therefore  he  brings  his  suit,  be. 

•And  whereas  also  the  said  E.   F.  deceased,  in  his  life-time,  to  wit,  on    r*io71 
the  day  and  year  aforesaid,  at,  bo.  aforesaid,  was  indebted  to  the  said  A^inst 
plaintiff  in  the  further  sum  of  — /.  of  like  lawful  money,  for  the  work  "» «xeou- 
and  labor,  care,  and  diligence  of  the  said  plaintiff,  by  the  said  plaintiff  promises 
before  that  time  done,  performed,  and  bestowed,  in  and  about  the  business  by  bim  in 
of  the  said  E.  F.  and  for  him,  and  at  his  special  instance  and  request,  *^*^j*^*^,v 
and  also  in  the  further  sum  of  — Z.  of  like  lawful  money,  for  divers  goods,  ^°*  ^  ^ 
wares,  and  merchandize,  by  the  said  plaintiff  before  that  time  sold  and 
delivered  to  the  said  E.  F.  since  deceased,  and  at  his  like  special  instance 
and  request,  and  also  in  the  further  sum  of  — l.  of  like  lawfiil  money,  for 
money  by  the  said  plaintiff  before  that  time  lent  and  advanced  to,  and  paid, 
laid  out,  and  expended  for  the  said  E.  F.  and  at  his  like  special  instance  and 
request,  and  also  in  the  further  sum  of  — I.  of  like  lawful  money,  for  other 
money  by  the  said  E.  F.  before  that  time  had  and  received,  to  and  for  the 
use  of  the  said  plaintiff.     And  the  said  E.  F.  since  deceased,  in  his  life-time, 
being  so  indebted,  and  the  said  several  sums  of  money  in  this  count  men- 
tioned, being  and  remainmg  wholly  due  and  unpaid,  the  said  defendant, 
as  executor  as  aforesaid,  in  consideration  thereof,  afterwards,  and  after 
the  death  of  the  said  E.  F.  to  wit,  on  (o),  be.  at,  be.  aforesaid,  under- 
took, and  then  and  there  faithfully  promised  the  said  plaintiff  to  pay  him 
the  said  sums  of  money  in  this  count  mentioned,  when  he  the  said  defen- 
dant, as  executor  as  aforesaid,  should  be  thereunto  aften^^ards  requested. — 

(»)  It  it  ataftl  to  inseil  a  day  before  the  (o)  It  is  usual  to  state  a  day  after  the  death 
death  of  the  tealator,  but  any  day  before  the  of  the  testator,  but  any  day  before  the  title 
title  of  the  declaration  will  do.  of  the  declaration  will  sufnce. 

-  -  ■    _  ■_  _      _    ■      _  _   _  _  _         ,        -       ^ 

(1)  12  Johm.  349. 
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A0AIV8T 
EXECU- 
TORS. 

Account 
aiated  by 
defendant 
as  execu- 
tor (p)(l). 


[*108] 


Breach. 


Against  a 
•nrvtvini^ 
executor. 


And  whereas  also  the  said  defendant,  as  executor  as  aforesaid,  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  aforesaid,  accounted 
with  the  said  plaintiff  of  and  concerning  divers  other  sums  of  money  from 
the  said  defendant  as  executor  as  aforesaid,  and  at  the  time  of  the  said 
accounting  to  the  said  plaintiffs  due  and  owing,  and  then  in  arrear  and 
unpaid,  and  upon  that  accounting,  the  said  defendant,  as  executor  as 
aforesaid,  was  found  to  he  in  arrear  and  indebted  to  the  said  plaintiff  in 
the  farther  sum  of  £ —  of  like  lawfal  money,  and  being  so  found  in  ar- 
rear and  indebted,  he  the  said  defendant,  as  executor  as  *aforesaid,  in  con- 
sideration thereof,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at, 
&LC.  aforesaid,  undertook,  and  then  and  there  faithfaUy  promised  the  said 
plaintiff  to  pay  him  the  said  sum  of  money  last  mentioned,  whenever  af- 
terwards he  the  said  defendant,  as  executor  as  aforesaid,  should  be  there- 
unto afterwards  requested.  Yet  the  said  defendant,  as  executor  as  afore- 
said, not  regarding  his  several  promises  and  undertakings,  so  by  him  in 
manner  and  form  aforesaid  made,  but  contriving  and  fraudulently  intend- 
ing, craftily  and  subtiy  to  deceive  and  defraud  the  said  plaintiff  in  this 
respect,  hath  not  as  yet  paid  the  several  sums  of  money  in  the  said 
last  (three)  counts  mentioned,  or  any  or  either  of  them,  or  any  part  there- 
of, to  the  said  plaintiff  (although  often  requested  so  to  do)  ;  but  the 
said  defendant,  to  pay  the  same,  or  any  part  thereof,  hath  hitherto  wholly 
refased,  and  still  doth  refase.  To  the  damage  of  the  said  plaintiff  of  £ — 
and  therefore  he  brings  his  suit,  &c. 
Pledges,  fcc. 

In  an  action  against  a  surviving  executor  describe  him  accordingly  at  the 
beginning,  and  conclude  as  follows,  "  Nevertheless  the  said  E.  F.  in  his 
life-time,  and  the  said  defendant,  and  G.  H.  in  his  life-time,  now  deceased, 
and  whom  the  said  defendant  hath  now  survived  (which  said  defendant 
and  G.  H.  in  the  life-time  of  the  said  G.  H.  were  executors  of  the  last 
will  and  testament  of  the  said  E.  F.  deceased)  after  the  death  of  the  said 
E.  F.  and  the  said  defendant  surviving  executor  as  aforesaid,  since  the 
death  of  the  said  G.  H.  not  regarding  the  said  several  promises  and  under- 
takings of  the  said  E.  F.  but  contriving  to  deceive  and  defraud  the  said 
plaintiff  in  this  behalf,  have  not,  nor  hath  any  or  either  of  them,  as  yet 
paid  the  said  several  sums  of  money,  or  any  or  either  of  them,  or  any  part 
thereof,  to  the  said  plaintiff  (although  often  requested  so  to  do.)  But  the 
said  E.  F.  in  his  Ufe-time,  and  the  said  defendant  and  G.  H.  executors  as 
aforesaid,  after  the  death  of  the  said  E.  F.  and  in  the  life-time  of  the  said 
G.  H.  wholly  refased,  and  the  said  defendant,  surviving  executor  as  afore- 
said, hath,  ever  since  the  death  of  the  said  G.  H.  hitherto  wholly  refased, 
and  still  refuses  so  to  do.     To  the  damage,  &c. 


[*109]        *A.  B.  complains  of  C.  D.  and  E.  his  wife,  (which  said  E.  is  executrix  of 

Against 
husband 

(p)  As  to  this  count  see  Forest's  Rep.  98.     1  J.  B.  Moore,  305. — 2  ?aund.  117  d,  «,  n. 
1  Taunt.  322.6  East,  406.— 7  Taunt.  580.—        (q)  See  form,  Plead.  A.  31,  33. 
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(1)  That  these  counts  cannot  be  joined,  see  Reynolds  v.  Reynold's  Admr.,  3  Wend. 
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the  last  u-ill  and  testament  of  -F.  G.  deceased,)  being,  be.  (aniej  13,  or^  aoaivst 
ifm  C.  P.  or  EocchequeTy  aUer  the  form  accordingly,)  For  that  where-  "'^g' 
as  the  said  F.  G.  in  hb  life-time,  to  wit,  on,  &c.  at  &c.  was  indebted. 


&c.  [as  in  the  usual  form  against  an  executory  ^as  ante^   105.]      Yet  the  "ecutrti, 
said-F.  G.  in  his  life-time,  and  the  said  £.  executrix  as  aforesaid,  after  the  b^ort 
death  of  the  said   F.  G.  and  whilst  she  was  sole  and  unmarried,  and  the  marriai^e 
said  defendants  since  their  said  intermarriage,  not  regarding  tlie  said  seve-  ^^^' 
lal  promises  and  undertakings  of  the  said  F.  G.  but  contriving  to  deceive 
and  defraud  the  said  plaintiff  in  thb  respect,  have  not,  nor  have,  nor  hath 
any  or  either  of  them,  as  yet  paid  the  said  plaintiff  the  said  several  sums 
of  money,  or  any  of  them,  or  any  part  thereof  (although  often  requested 
so  to  da)     But  to  pay  the  same,  or  any  part  thereof,   to  the  said  plaintiff, 
the  said  F.  G.  in  his  life-time,  and  the  said  E.  executrix  as  aforesaid,  after 
the  death  of  the  said    F.    G.  and  whilst  she    was  sole  and  unmarried, 
respectively  refused,  and  the  said  defendants  ever  since  their  said  inter- 
mairiage,  have   hitherto  wholly  refiised,  and  still  refuse  so  to  do.  To  the 
damage,  be. 

\As  in  the  last  precedent  to  the  conclusionj  which  is  as  fottows  :] — Yet  Against 
the  said  F.  G.  in  his  life-time,  and  the  said  C.  D.  and  £.  hb  wife,  execu-  ^^^^^^ 
tiix  as  aforesaid,  since  the  death  of  the  said  F.  G.  not  regarding  the  said  executrix, 
several  promises  and  undertakings  of  the  said  F.  G.  but  contriving,  &c.  *fi^  Q^^r- 
have  not,  nor  have,  nor  hatH  any  or  either  of  them,  as  yet  paid,  &c.  "■**  ^'^' 
(although  often  requested  so  to  do.)    But  to  pay  the  same,  or  any  part 
thereof  to  the  said  plaintiff,  the  said  F.  G.  in  his  life-time  wholly  refused, 
and  the  said  C.  D.  and  E,  his  wife,  (which  said  E.  is  executrix  as  afore- 
said,) have,  ever  since  the  death  of  the  said  F.  G.  hitherto  wholly  refused, 
and  still  refuse  so  to  do,  To  the  damage,  &c. 


Fifthly, — Administrators. 


ADMINIS- 
MUT0R8. 


[Cowtmeneement   by  an  administrator^   as  ante^   35,  and  then  proceed  By  an  ad- 
tiw ;] — ^For  that  whereas  the  said  defendant,  heretofore,  and  in  the  life-  '"■"'■*''*- 


ter  on 


time  of  the  said  E.    F.  to  wit,  ^on,  be.  at  &c.  (u)  was  indebted  to  the  promises 
said  E.  F.  in  the  sum  of  £ —  of  lawful  money  of  Great  Britain,  for  the  *<>  ^«  ""- 
woric  and  labor,  care,  and  diligence  of  the  said  E.  F.   by  him  before  then    r*i  iqi 
<looe,  performed,  and  bestowed,  for  the  said  defendant,  and  at  his  special    ^         -* 
instance  and  request,  and  being  so  indebted  he  tlie  said  defendant,  in  con- 
sideration thereof,  afterwards,  and  in  the  life-time  of  the  said  E.  F.  to  wit, 
on  the  day  and  year  aforesaid,  at,  he.  aforesaid,  undertook,  and  then  and 
there  faithfully  promised  the  said  E.  F.  to  pay  him  the  said  sum  of  money 
when  he  the  said  defendant  should  be  thereunto    afterwards  requested. — 
[Add  other  counts  as  the  claim  may  suggest^  and  as  account  stated,  on  the 
tome  principle  as  the  above  county  laying  the  promises  to  the  said  E.  P., 

(r)  See  a  form  in  debt  on  bond,  t  Weotw.        (0  As  to  this  form,  see  3  Wils.  380  — An- 
370,  and  Plead.  A.  31 .    As  to  what  may  be    te,  35. 
joined,  3  B.  &  A.  101.— Ante,  vol.  i.  47.  («>  It  is  usual  to  insert  a  day  before  the 

(«)  See  a  form,  Plead.  A.  31.  death  of  the  intestate,  but  anv  day  before  the 

title  of  the  declaration  will  do. 
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BT  ADHiH-  caid  the  breach  uiU  he  as  follows  :]  Yet  the  said  defendant   not  regarding 
^rovit       ^^^  ^^*^  several  promises  and  undertakings,  but  contriving,  &c.   to  deceive 
and  defraud  the  said  E.  F.  in  hb  life^time,  and  the  said  plaintiff  as  ad- 
?Jf  ministrator  as  aforesaid,  after  the  death  of  the  said  E.  F.   (to  which  said 

Grant  of  P^^i"^  ^^^  ^®  death  of  the  said  E.  F.  to  wit,  on,  ^c.  (date  of 
adminia.  grant)  at,  &c.  aforesaid,  administration  of  all  and  singular  the  goods, 
tratioii(x).  chatteb,  and  credits,  which  were  of  the  said  E.  F.  deceased,  at  the  time 
of  his  death,  who  died  intestate,  by  ■  ■  ■■-,  (^Christian  name  of  the  grantor 
of  the  letters  of  administration)  by  Divine  Providence,  Archbishop  of 
Canterbury,  Primate  of  all  England,  and  Metropolitan,  in  due  form  of 
law  was  granted  (y)),  in  this  behalf,  hath  not  as  yet  paid  the  said  sums 
of  money,  or  any  part  thereof  to  the  said  E.  F.  in  his  life-time,  or  to  the 
said  plaintiff  since  the  death  of  the  said  E.  F.  (although  often  requested 
so  to  do ;)  but  he  so  to  do  hath  hitherto  wholly  refused,  and  still  refuses 
to  pay  the  same,  or  any  pkrt  thereof,  to  the  said  plaintiff.  [It  may  be 
sometimes  advisable  here  to  add  counts  on  promises  to  the  administrator 
as  suchy  and  which  wiU  run  precisely  as  in  the  precedent ,  ante,  102,  using 
the  word  "  administrator,^^  instead  of  "  executory^  but  unless  there  be 
some  substantive  promise  or  came  of  action  arising  to  the  plaintiff  as  ad- 
ministrator after  the  intestate's  death,  it  is  best  not  to  insert  such  counts 
as  they  in  all  cases  render  the  plaintiff  liable  to  costs  if  he  does  not  suC' 
ceed,  and  which  fie  would  not  otherwise  be  liable  to,  9  B.  ^  C.  667;  and 
K.  B.  June,  1830.  Tidd,  9th  edit.  973,  conclude  thus:]  —To  the  dam- 
age of  the  said  plaintiff  as  administrator  as  aforesaid,  of  — /.  and  therefore 
Proftrt  ^®  brings  his  suit,  &c.  And  the  said  plaintiff  brings  into  court  here  the 
(z).  letters  of  administration  of  the  said  archbishop,  {or,  "  bishop,'*  &c.  as  the 

grant'  is)  which  give  suiGcient  evidence  to  the  said  court  here,  of  the 
grant  of  administration  to  the  said  plaintiff  as  aforesaid,  the  date  whereof 
is  a  certain  day  and  year  therein  mentioned,  to  wit,  the  day  and  year  in 
that  behalf  above-mentioned,  &lc. 

Pledges,  &c« 

By  an  ad-  If  the  plaintiff  be  an  administrator,  vnth  the  unU  annexed,  or  durante 
tor^itl.' *"  ™^^^o^^  aetate  of  an  executor  or  next  of  *kin,  he  must  he  described  accord- 
ranf  ffu.  ingly,  as  in  the  letters  of  administration,  and,  in  the  latter  case,  at  the 
nore  auau  g^jj  of  the  declaration,  there  must  be  an  averment  that  the  executor  or  next 
I  1*^M    of  kin  is  under  age. 

By  a  aor-  In  an  action  at  the  suit  of  a  surviving  administrator,  describe  him  ac- 
minlstra-  ^^'"'^^'"^ghl  throughout,  and  conclude  as  follows  : —  Yet  the  said  defendant 
tor.  not  regarding,  &c.  but  contriving,  &c.  to  deceive  and  defraud  the  said  E. 

F.  in  his  life-time,  and  the  said  plaintiff  and  one  G.  H.  in  his  life-time, 
now  deceased,  and  whom  the  said  plaintiff  hath  survived  (to  which  said 
plaintiff  and  G.  H.  in  the  life-time  of  the  said  G.  H.  and  after  the  death 
of  the  said  E.  F.  to  wit,  on,  &c.  at,  &c.  aforesaid,  admmistration  of  all, 
&c.  as  in  the  last  precedent),  and  after  the  death  of  the  said  E.  F.  and 

(to)  See  a  form,  Plead.  A   34.  (z)  The  ominion  of  the  profert  of  the  let- 

(x)  8ee  fonna,  ante,  35, 6.  ten  of  administration  la  aided  after  verdict 

(y)  This  is  to  be  taken  from  the  form  of  by  16  A  17 Car.  2.  o.  8.  s.  Land  upon  a  gen- 

the  grant  of  the  letters  of  administration,  eral  demurrer,  by  the  4  Anne,  e.  16,  but  it 

The  words  *^  cvi pertiniuit"  are  not  necessary,  is  bad  on  special  demurrer. 

Lutw.  408. 
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the  said  phintifr  as  simriving  administrator  as  aforesaid,  since  the  death  of  "^  adiii«« 


tfae  said  G.  H.  in  this  behalf,  hath  not  as  yet  paid  them,  or  any  or  either  "om  J 
of  them,  the  said  several  sums  of  money,  or  any  or  either  of  them,  or  any 
part  thereof  (although  often  requested  so  to  do.).  But  he  so  to  do  hath 
hitb^rto  wholly  refused  and  still  refuses  to  pay  the  same,  or  any  part  there- 
of, to  tfae  said  plaintiff,  surviving  admmistrator  as  aforesaid.  To  the  dam- 
age  of  the  said  plaintiff,  as  surviving  administrator  as  aforesaid,  of  £— « 
and  therefore  he  brmgs  his  suit,  &c. — [Add  profert  of  letters  of  admnU" 
tration,  with  avermentj  as  in  the  case  of  a  sturvitdng  executor,  ante,  105.] 

[Commencement  as  ante,  35,  and  proceed  thus :]  —  For  that  whereas  the  Bj  an  ad- 
said  defendant  on,  &c.  at,  &c.  was  indebted,  &;c.  (as  in  other  cases,  laying  ?^'°^*^^' 
Ae  promises    to  the   intestate,  as  ante,    109.      tState   the  breach   thus.)  niswn^ 
Yet  the   said    defendant  not  regarding,   be.    but  contriving   to   deceive  with  will 
and  defraud  the  said  E.  F.   in  his  life-time  and  the  said  G.  H.  in  his  life-  »»»"«<*• 
time  now  deceased,  and  which  said  G.  H.  in  his  life-time,  and  at  the  time 
of  hb  death,  was  executor  of  the  last  will  and  testament  of  the  said  E.  F. 
deceased,  and  the   said   plaintiff  after  the  death  of  the  said  G.  H.  (to  i^^ien  of 
which  said  plaintiff,  aller  the  respective  deaths  of  the  said  E.  F.  and  G.  admiDw- 
H.  to  wit,  on  inc.  at,  &c.  aforesaid,  admmistration  of  all  and  singular  the  ^^^>on. 
goods,  chattels,  and  credits,  which  were  of  the  said  £.  F.  deceased,  at 
the  time  of  his  death,  left  unadministered  by  the  said  G.  H.  deceased, 
executor  as    aforesaid,   with   the   will   of  the   said   E.   F.  annexed,    by 
•Charles,  by  Divine  Providence,  Archbbhop  of  Canterbury,  Primate  of   [•US] 
all  England,  and  Metropolitan,  in  due  form  of  law  was  granted)  in  this 
behalf,  hath  not  as  yet  paid  to  them,  or  any  or  either  of  them,  the  said 
several  sums  of  money,  or  any   or  either  of  them,  or  any  part  thereof 
(although  often  requested  so  to  do.)     But  he  so  to  do  hath  hitherto  whol« 
ly  refused,  and  still  refuses  to  pay  the  same,  or  any  part  thereof,  to  the 
said  plaintiff,  administrator  as  aforesaid.  To  the  damage  of  the  said  plain- 
tiff, as  administrator  as  aforesaid,  of  £ —  and  therefore  he  brings  his  suit, 
be.     [Add  profert  of  letters  of  administration  as  ante,  36.] 

(to  wit)  A.  B.  and  C.  his  wife,  which  said  C,  is  administratrix  of  ^7  J"*- 

all  and  singular  the  goods,  chattels,  rights,  and  crodits,  which  were  of  D.  ^jf^^  ^^, 
deceased,  at  the  time  of  his  death,  who  died  intestate,  complains  of  E.  F.  minisira- 
beingy  fac.     For  that  whereas  the  said  defendant  on,  &c.  at,  &tc.  was  in-  *<■»»♦  ?cf<^« 
debted,    &c.    (as  in  the  common  case  at  the  suit  of  an  administrator.) 
Yet  the  said  defendant  not  regarding,  &c.  but  contriving,  &c.  to  deceive  Breach, 
and  defraud  the  said  D.  in  his  life-time,  and  the  said  C.  after  the  death  of 
the  said  D.  and  whilst  she  was  sole  and  unmarried,  (to  which  said  C. 
whilst  she  was  sole  and  unmarried,  and  afler  the  death  of  the  said  D.  to 
wit,  on,  fi^o.  at,  be.  administration,  be.  (as  ante,  110)  in  due  form  of 
law  was  granted)  ;  and  the  said  A.  B.  ana  C.  his  wife,  which  said  C.  is 
adminbtratrix  as  aforesaid,  since  their  intermarriage  in  this   behalf,  hath 
not  as  yet  paid,  be. 

[As  in  the  last  precedent  to  the  conclusion,  which  is  as  follows ;] — Yet  By  baron 
the  said  defendant  not  regarding,  &c.  but  contriving,  &c.  to  deceive  and  JdminiT-^' 
defraud  the  said  D.  in  his  life-time,  and  the  said  plaintills,  after  the  death  tratrix,  «/• 
ff  the  said  D.  (to  whieh  said  C.  after  th«  death  of  tho  said  D^  to  wi^  on,  '^^  "^* 
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If  A»Mrff-  g^e.  at,  be.  administratioii,  &c.  (as  ante,  110)  in  due  form  of  lav  was 
S^^ufited),  in  this  behalf,  hath  not  as  yet  paid,  &c. 


I9THA- 
TOM. 


JIgainH         (to  Wit.)    A.  B.  coiiiplains  of  C.  D.  administrator  of  all  and 

an  admin-  jjpgujar  the  goods  and  chattels,  rights,  and  credits  (a)  of  E.  F.  deceased, 
at  the  time  of  his  death,  who  die-d  btestate,  being,  &c.  For  that  whereas 
[*113]  the  said  E.  F.  in  his  *iife»time,  to  wit,  on,  <kc,  at,  be.  was  indebted,  &c. 
ilreach.  flaying  the  promiies  by  the  deceased.)  Yet  the  said  £•  F.  in  his  life-time^ 
and  the  said  defendant,  administrator  as  aforesaid,  after  the  death  of  the 
said  E.  F.  not  regarding,  &c.  but  contriving,  be.  to  deceive  and  defraud 
the  said  plaintiff  in  this  behalf,  have  not,  nor  hath  either  of  them,  as  yet 
paid  the  said  several  sums  of  money,  or  any  or  either  of  them,  or  any  part 
thereof,  to  the  said  plaintiff  (although  often  requested  so  to  do).  But  to 
pay  the  same,  or  any  part  thereof,  to  the  said  plaintiff,  the  said  E.  F.  in 
his  life-time  wholly  refused,  and  the  said  defendant  hath,  ever  since  the 
death  of  the  said  E.  F.  hitherto  wholly  refused,  and  still  refuses  so  to  do. 
[h  may  here  be  expedient  to  insert  counts  on  promises  by  the  defendant 
**  as"  administrator,  as  in  ah  action  against  an  executor^  see  ante,  107.] 
To  the  damage  of  the  said  plaintiff  of  £ —  and  therefore  he  brings  his 
suit,  be. 

Aj^iiiBt         2^  im  action  against  administrator  durante  minore  state,  of  an  execu^ 

itiniord^'  ^^  ^^  ^^^^  ^f  ^'^^'  ^^^  ^^^^  mode  of  description  is  to  be  adopted  as  in  an 
ranu  mi^.    action  at  the  suit  of  such  an  administrator,  see  ante,  110. 

ntire  «Uatef 

Airainsta       f^'*  ^^  action  against  a  surviving  administrator  describe  him  accord' 
surviving  ingly  at  the  beginning,  and  conclude  as  follows  :]     Yet  the  said  E.  F.  in 
adiiiiois-     dig  ]ife~time,  and  the  said  defendant,  and  one  G.  H.  in  his  life-time,  now 
*  '*        deceased,  and  whom  the  said  defendant  hath  survived,  and  which  said  de- 
fendant and  G.  H.  in  tlie  life-time  of  the  said'G.  H.  were  administrators 
of  all  and  singular  the  goods,  chattels,  and  credits,  which  were  of  the  said 

E.  F.  deceased,  at  the  time  of  his  death,  who  died  intestate  after  the  death 
of  the  said  E.  F.  and  ttie  said  defendant  surviving  administrator  as  afore- 
said, after  the  death  of  the  said  G.  H.  not  regarding  the  said  several  pro- 
mises and  undertakings,  but  contriving  and  intending  to  deceive  and  de- 
fraud the  said  plaintiff  in  this  respect,  have  not,  nor  hath  either  of  them, 
as  yet  paid  the  said  plaintiff  the  said  several  sums  of  money,  or  any  or 
either  of  them,  or  any  part  thereof  (although  often  requested  so  to  do.) 
But  to  pay  the  same,  or  any  part  thereof,  to  the  said  plaintiff,  the  said  E. 

F.  in  his  life-time,  and  the  said  defendant  and  G.  H.  administrators  as 
aforesaid,  after  the  death  of  tlie  said  E.  F.  and  in  the  life-time  of  the  said 

G.  H.  wholly  refused,  and  the  said  defendant  hath,  ever  since  the  death 
of  the  said  G.  H.  hitherto  wholly  refused,  and  still  refuses  so  to  do.  To 
the  damage,  be. 

Againsi         (to  wit.)     A.   B.  complains  of  C.  D.   administrator  of  all  and 

fatrator  2e  singular  the  goods,  chattels,  and  credits,  which  were  of  E.  F.  deceased, 
honh  non,  at  the  time  of  his  death,  left  unadministered  *by  G.  H.  in  his  life-time, 

with  will 
annexed. 
r*il4l  ^"^  '^^'"  description  ia  ani&cient,  2  Stra.  781. 
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mv  also  deceased  (and  which  said  G.  H.  in  his  life^time,  and  At  the  time    aoainit 
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of  lib  death,  was  executor  of  the  last  will  and  testament  of  the  said  £.  F.   „.^.^^ 

dreased),  with  the  will  of  the  said  E.  F.  annexed,  being,  be.  (ante,  12.) 

For  that  whereas  the  said  £.  F.  in  bis  life-time,  to  wit,  on,  be.  at,  &c. 

was  indebted,  &c.     Yet  the  said  £.  F.  in  his  life-time,  and  the  said  G« 

H.  in  his  life-time,  now  deceased,  after  the  death  of  the  said  £•  F.  ^^ 

wlucb  said  G.  H.  in  his  life*time,  and  at  the  time  of  his  death  was  execu^ 

tor  of  the  last  will  and  testament  of  the  said  £.  F.  deceased,  and  the  said 

defendant,  administrator  as  aforesaid,  after  the  death  of  the  said  G.  IL 

not  regarding,  j^c.  have  not,  nor  have  nor  hath  any  or  either  of  them  aa 

jet  paid,  be.  (although  often  requested  so  to  do.)     But  to  pay  the  same^ 

or  any  part  thereof,  to  the  said'  plaintiff,  the  said  £.  F.  in  ins  lifertime, 

and  the  said  G.  H.  executor  as  aforesaid,  in  his  life-time,  and  after  the 

death  of  the  said  £.  F.  respectively  refused,  and  the  said  defendant,  ad<- 

mioistrator  as  aforesaid,  hath,  ever  sbce  the  death  of  the  said  G.  H.  hith* 

«to  wholly  refused,  and  still  refuses  so  to  do,  To  the  damage,  &c. 

(to  wit.)     A.  B.  complains  of  C.  D.  and  £.  his  wife,  which  said  A^inst 

£.  is  administntrix,  of  all  and  singular  the  goods,  chattels,  and  effects,  J^^  ^"^ 

which  were  of  G.  H.  deceased,  at  the  time  of  his  death,  who  died  intes*  ftdminis-* 

tate,  being,  &c.     For  that  whereas  the  said  G.  H.  in  his  life-time,  to  wit,  Jf^^rix,  6«. 

on,  &c.  at,  &c.  was  indebted,  tic.     Yet  the  said  G.  H.  in  his  life*time,  rfaffe?^'" 

and  the  said  £.  administratrix  as  aforesaid,  after  the  death  of  the  said  G. 

H.  and  whilst  she  was  sole  and  unmarried,  and  the  said  defendant  and  £• 

hb  wife  (which  said  £.  is  administratrix  as  aforesaid),  since  their  intef* 

marriage,  not  regarding,  be.  but  contriving,  &c.  have  not,  nor  have  nor 

hath  any  or  ^ther  of  them,  as  yet  paid,  &c.  (although  V)ften  requested  so 

to  do.)     But  to  pay  the  same,  or  any  part  thereof  to  the  said  plaintiff^ 

the  said  G.  H.  in  his  life-time,  and  the  said  £•  administratrix  as  aforesaid, 

after  the  death  of  the  said  G.  H.  and  whilst  she  was  sole  and  unmarried^ 

respectively  refiised,  and  the  said  defendant  and  £•  his  wife,  administratrix 

as  aforesaid,  have,  ever  since  their  intennarriage,  hithwto  wholly  refused^ 

and  still  refuse  so  to  do,  To  the  damage,  &c. 

[As  in  the  last  precedent  to  the  eonclusionj  which  is  as  follows  ;]— Yet  jj*^'""* 
the  said  G.  H.  in  ^his  life-time,  and  the  said  C.  D.  and  £.  his  wife,  which  ^^^  ^"^^ 
said  E.  is  administratrix  as  aforesaid,  since  the  death  of  the  said  G.  H.  adminis- 
not  regarding,  &c.  but  contriving,  &c.  have  not,  nor  have  nor  liatli  any  or  ^r**^ i  ^f' 
either  of  them,  as  yet  paid,  &c.  (although  often  requested  so  to  do.)     But  rlzge, 
to  pay  the  same,  or  any  part  thereof,  to  the  said  plaintiff,  the  said  G.  H.  in 
hb  life-time  wholly  refused,  and  the  said  C.  D.  and  £.  his  wife,  which 
said  £.  is  adminbtratrix  as  aforesaid,  have,  ever  since  the  death  of  th« 
said  G.  H.  hitherto  wholly  refused,  and  still  refuse  so  to  do.  To  the  dam- 
age, be. 
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[For  the  commencement  in  K.  JB.,  C.  P.,  or  Erchequer,  or  other  CouriSy     votis. 

oite,  12  to  24,  or  by  or  against  a  person  in  a  particular  character^  an^e.  Payee 
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OK  FRO-    24  to  38,  and  then  proceed  om  foThu>i  ;]*— For  that  whereas  the  said  de- 
"  OTM*    fendant,  heretofore,  to  wit,  on,  &tc.  (6)  at  London  (c),  that  is  to  say,  at, 

&c.'(^  made  hb  certain  promissory  note  in  writing,  bearing  date  a  cer- 

maker  on   tajji  Jay  and  year  therein  mentioned,  to  wit,  the  day  and  year  aforesaid  (c) 

payable      ^^^  thereby  then  and  there  promised  to  pay,  two  months  after  the  date 

gpnerallj,  thereof,  to  the  said  plaintiff  (/),  or  order,  the  sum  of  £ —  (^g)  for  value 

and  not  at  jeceived  (A),  and  then  and  there  delivered  the  said  promissory  note  to  the 

lar  p^laoe'  ^^^  plakiUff;  by  means  whereof,  and  by  force  of  tlie  statute  in  such  case 

(«)•  made  and  provided,  the  said  defendant  then  and  there  became  liable  to 

pay  to  the  said  plaintiff  the  said  sum  of  moaey  in  the  said  promissory  note 

specified,  according  to  the  tenor  and  effect  of  the  said  promissory  note ; 

and  being  so  liable,  he  the  said  defendant,  in  consideration  thereof,  ailer^ 

wards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.   (ventce)  aforesaid, 

undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  to  pay 

him  the  said  sum  of  money  in  the  said  promissory  note  specified,  accord* 

P*116]    ing  to  the  tenor  *^nd  effect  thereof  {%).  —  [Then  add  ammon  counts  on 

the  consideration  or  debt  for  which  the  note  was  given,  and  the  common 

money  counts,  interest,  and  account  stated,  and  usual  breach,  laying  the 

day  in  all  the  common  counts  after  the  note  was  due  and  some  day  before 

ike  title  of  the  dedarationJ] 

Against         For  that  whereas  the  said  defendant  and  one  O.  H.  heretofore,  to  wit, 

roakera  of  ®°'  ^^*  (^^^*  ^f  w<^^<)  ^^^  ^c-  made  their  certain  promissory  note  in  writ- 

a  joint,       ing,  bearing  date  a  certain  day  and  year  therein  mentioned,  to  wit,  the 

and  aeve-   same  day  and   year   aforesaid,  and   thereby   then   and   there  jointly  and 

(&).'^^^     severally  promised  to  pay  (two)  months  after  the  date  thereof,  to  the  said 

plaintiff,  or  his  order,  £--*  for  value  received,  and  the  said  defendant, 

and  the  said  G.  H.  ih&a.  and  there  delivered  the  said  promissory  note  to 

the  said  plaintiff.     By  reason  whereof,  &c.     [State  the  defendant's  UabiU^ 

ty  and  promise  to  pay^  according  to  the  tenor  and  effect  of  the  note,  as 

ante,  115,  and  add  a  count  as  on  a  note  made  by  defendant  alone,  without 

noticing  the  other  party,] 

On  a  note      For  that  whereas  the  said  defendants,  by  and  under  the  names,  style, 

made  by  a 

firm,  or  by       ^^j  See  precedenU  and  notet,  Chittj  on  (^)  If  the  note  be  payable  in  Irish  eurren- 

one  of          2i],g^  7^^  ed.  409.  cv,  it  maul  be  expreaely  so  atated.     2  D.  db 

several            ^l,^  0^1^  of  Q^ie,  or  if  no  date  the  day  it  R.  h').— 1  U.  &  C.  16.  S.  C— 4  B.  &,  A.  246. 

partner!      «^ao  made  or  issued.  SecChitty  on  Btlis,  7ih  — The  omission  of  the  word   '*aierling''  is 

in  nameof  ^d.  4U9.     If  the  note  bear  date  a  day  differ-  immaterial.    2  B.  &  A.  301.     See  Ore  swell 

°'^°^            ent  from  that  intended,  sUte  it,  as  in  form,  «   Crisp,  2  Dong].  633. 

post,  117.  (A)  This    should    a^ree    with   the  note. 

(e)  Place  of   date,  bat  this  need  not  be  What  a  variance  in  this,  Chitty  on  Bills,  7th 

•tated,  3  Campb.  304— Chitty  on  Bills,  7th  ed.  356.  It  is  not  necessary  to  sUte  the  words 

«d.  355,  489,  n.  d.-— If  the  note  be  drawn  at  **  value  received"   in  a  declaration   in  aa« 

Dublin  in  Ireland,  it  should   perhaps  lie  so  sumpsit,  2  Chit.  Rep  333. 

sUted,  2  B.  &,  A  301.— 1  Chit.  Rep    2S,  S.  (t)  This  mode  of  layinjf  the  promise  is 

C  -*1  B.  dEt  C.  16  — 2  D.  dc  R.  15.  S.  C.  proper,  though  the  plaintiff  relies  on  a  sab- 

(<0  The  venue  m  the  action  sequent  promise,  16  East,  420. — See  3  East, 

(•)  If  there  be  no  date,  or  the  real  date  be  48 1 . 

doubtful,  omit  the   words  **  bearmg  date."  (k)  The  parties  may    be  sued  jointly  or 

See  6  M.  &  S.  73  —3  B.  SlF.  173.  separately  ;  and,  if  sued  separately,  the  note 

(/)  li  is  usual  here  to  state,  ^^kylke  name  may  be,  and   usually   is,  stated  as  made  by 

mndudduian  of  ,i.  B  esquire^''*  hut  thiBwnti'  the  defendant  alone.     Chitty   on    Bills,  7th 

^      necessary,  and  if  there  be  a  variance,  fatal,  ed.'t.  346.     When  a  contract  is  joint  and  sev- 

If  however^  the  payee  be  roisdesci  ibed  in  the  eral  in  an  action  against  one,  it  it  not  neees- 

aote.  it  may  then  be  advisable  in  one  count  sary  to  notice  the  other.    4  Campb.  34.- 

Id  adopt  such  description.  Co.  119  b.— 1  B.  Sl  A.  S24. 
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and  fimi  of  Jonathan  Dubbms  and  Co.     (or  <<  by  and  under  the  style  and  ^^^  '"<>- 


MISfOKT 


descripdoo  of  the  Iron  Company")  heretofore,  to  wit,  on,  tic,  (date  of  ^^^^^^ 

lu^i)  at  &c.  made  their  certain  promissory  note  in   writing,  bearing  date, 

fee  ud  thereby,  &c.  (^proceed  as  in  the  farm,  arite^  115.)     If  the  action 

k  azttinst  an  indorser  on  a  note  $o  made,  then  the  names  of  the  makers 

ued  not  be  stated ;  and  though  there  was  only  one  maker,  the  count  may 

rw  thus ;— *"  For  that  whereas  certain  persons  using  or  *  trading  under') 

die  names,  style,  and  firm  of  Jonathan  Dubbins  and  Co.,  (or  '  using  the 

stjle  and  description  of  the  Iron  Company,')  heretofore,  to  wit,  on,  &c. 

at,  be.  made,  &c."  and  afterwards  describing  the  parties  as  '*  the  said 

makers  of  the  said  promissory  note."     It  is  not  necessary  to  state  that 

9U  partner  made  or  indorsed  *a  note  for  himself  and  co^partners,  and  it    r*1171 

it  better  to  state  that  all  were  made  or  indorsed.     4  Campb.  78. 

For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  be.  at,  &c«  On  a  note 
by  oae  E.  F.  his  then  agent  in  that  behalf,  made  his  certain  promissory  "■^*  ^y 
Bote  in  writing,  bearing  date,  be.  [as  ante,  115.     The  agent^s  name  is  not  (^.^^° 
sfteneards  noticed,] 

F(Hr  that  whereas  the  said  defendant,  on  the  (1st)  day  of  (January,)  in  On  a  nnte 
the  year  of  our  Lord  (1825,)  at,  &c.  made  his  certain  promissory  note  JJ2JJ*/^\ 
Id  writing  bearing  date,  by  mistake,  the  (1st)  day  of  (January,)  A.  D. 
(18M,)  when  in  truth  and  in  fact  the  said  promissory  note  was,  at  tlie  time 
of  the  making  thereof,  meant,  mtended,  and  understood  by  the  said  defend- 
aatand  said  plaintiff  to  be  dated  on  the  (1st)  day  of  January,  A.  D.  (1825,) 
and  thereby  promised  to  pay  the  said  plaintiff  or  order,  (two),  months 
aftor  the  cUite  thereof,  that  is  to  say,  two  months  after  the  said  (1st)  day 
of  January,  n825,)  when  the  said  promissory  note  was  so  made  and  meant, 
and  intended,  and  understood  to  be  as  aforesaid,  £ —  for  value  received, 
and  then  and  there  delivered,  iic.^^[proceed  as  directed  in  the  precedent^ 
Ale,  115.] 

For  that  whereas  the  said  defendant  heretofore,  to  wit,  on,  be.  (date  P^y^e 
•/  note)  at  (place  where  made)  that  is  to  say,  at,  &c.  made   his  certain  JJf|J|eJ*of 
promissory  note  in  writing,  bearing  date  the  day  and  year  aforesaid,  and  a  note 
thereby  then  and    there    promised  to  pay  at   (Messrs.    Drummonds  and  P»y»b.l^«* 
Co.'s  bankers,  Charing-cross)  (as  in  the  note)  (two)  months  after  the  date  far  ^lace' 
thereof,  to  the  said  plaintiff  (o)  or  order,  the  sum  of  £ — for  value  received  (w). 
and  then  and  there  deUvered  the  said  ^promissory  note  to  the  said  plamtiff;    [*118] 
and  the  said  plaintiff  in  fact  saith,  that  afterwards,  and  when  the  said  note 
became  due  and  payable  according  to  the  tenor  and  effect  thereof,  to  wit, 
cm  the      ■■    day  of  — —  in  the  year  aforesaid  (p),  at  the  said  (Messrs. 
Drammonds  and  Co.'s  bankers,  Charing-cross,)  aforesaid,  to  wit,  at,  be. 

(0  Though  vaaal,  it  is  not  necessary  to    Campb.  201  .^14  East,  &00 5  Taont.  30 

fttte  that  tht*  party  made  the  note  by  agt*nt;  —3  M   &  S.  15:1 ;  otherwise  it  is  not ;  and 

it  oiay  be  stated  generally  that  the  maker  when  only  one  oount  is  inserted  it  should  be 

^w  it  himself,  Chitty   on  Bills,  7th  edit,  as  on  a  note  payable  generally,  as  ante,  1 16. 

357.  The  statnte  I  Jk,  2  Geo.  4.  c.  78,  relating  to 

(a)  See  Chitty  on  BtUs,  7th  edit.  354,  the  acceptance  of  bills,  making  them  paya- 

^,  n.  (e).  ble  at  a  particular  place,  does  not  relate  to 

(a)  See  notes,  Chitty  on  Bills,  7th  edit,  promissory  notes. 

^.    When  the  note  is,  tn  tke  body  of  tt,  (o)  As  to  statement  of  the  addition  there 

■Mde  payable    at  a  particular   place,  this  is  no  necessity  for  it.    See  ante,  115,  n.  (/). 

CMBtis  MetMUy*  a  Gaapb.  SMT,  904.-4  (^)  Calonlaie  the  two  months  exolnsiv* 
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oir  rRO- 

HtMOlir 
VtfTM. 


[•1191 


(venue)  aforesaid,  the  said  promissoxy  note  was  duly  presented  and  shown 
(7)  for  payment  thereof,  and  payment  of  the  said  sum  of  money  therein 
specified,  was  then  and  there  duly  required  according  to  the  tenor  and 
effect  of  the  said  promissory  note ;  but  that  neither  the  said  (Messrs.  Drum- 
monds  and  Co.)  nor  the  said  defendant,  nor  any  other  person  or  persons 
on  behalf  of  the  said  defendant,  did  or  would,  at  the  said  time  when  the 
said  promissory  note  was  so  presented  and  shown  for  payment  thereof  as 
aforesaid,  or  at  any  time  before  or  afterwards,  pay  the  said  sum  of  money 
therein  specified,  or  any  part  thereof,  but  wholly  neglected  and  refused  so 
to  do  (r),  of  all  which  said  several  premises  the  said  defendant,  afterwards, 
to  wit  on  the  day  and  year  last  aforesaid,  at,  inc.  (venue)  aforesaid,  had 
notice  (s).  By  means  whereof,  and  by  force  of  the  Statute  in  such  case 
made  and  provided,  the  said  defendant  then  and  there  became  liable  to  pay 
to  the  said  plaintiff  the  said  sum  of  money  in  the  said  promissory  note 
specified  when  he  the  said  defendant  should  be  thereunto  afterwards  re- 
quested ;  and  being  so  liable,  he  the  said  defendant,  in  consideration  there- 
of, afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &£c.  (venue) 
aforesaid,  undertook,  and  then  and  there  faithfully  promised  the  said  plain- 
tiff to  pay  him  the  said  sum  of  money  in  the  said  promissory  note  specified, 
when  he  the  said  defendant  should  be  thereunto  afterwards  requested^ — 
[It  is  advisable  then  to  add  a  county  as  *ante,  115,  as  an  note  payable  gen' 
erally^  and  the  common  counts^  as  there  directed,] 


On  a  note  [Proceed  precisely  as  in  the  precedent  Payee  «.  Maker,  antey  115,  to 
on^de.^*  <Ae  endy  showing  that  the  note  was  payable  on  ^demand  and  stating  the 
mand.  liability  and  promise  to  pay,  according  to  the  tenor  and  effect  of  the  prom* 
(0-  issory  note,  and  then  conclude  as  follows  :]'-^And  the  said  plaintiff  in  Jact 

[  120]  gaith,  that  aften^'ards,  to  wit,  on,  &c.  (the  day  of  demand,  or  any  <tey  6c- 
fore  the  title  of  the  declaration,  )  to  wit,  at,  fee.  aforesaid,  payment  of  the 
said  sum  of  money,  in  the  said  promissory  note  specified,  was  duly  demand- 
ed by  the  said  plaintiff  of  the  said  defendant,  according  to  the  tenor  and 
effect  of  the  said  promissory  note. — [Add  a  count  on  a  note  payable  on 
demand  without  the  above  averment,  and  the  money  counts  and  account 
stated,  alleging  a  special  request  in  the  breach^] 


On  A  note 
payable 
by  inntal- 
mentt*  for 
the  whole 
anm  upon 
one  de. 
fault  (u). 


For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on  the  (1st)  day 
of  (January,)  in  tlie  year  of  our  Lord  (1830,)  at,  be.  made  his  certain 
promissory  note  in  writing,  bearing  date  a  certain  day  and  year  therein 


of  the  day  of  the  date,  and  then  add  three 
days  of  grace,  and  if  the  last  be  a  Sunday 
or  Good  Friday,  or  Chrtatmaa  day,  aver  the 
presentment  to  have  been  made  on  the  day 
before,  but  a  mistake  in  the  day  seems  of  no 
consequence  ;  and  at  all  events  it  is  imma- 
terial, if  the  words  *^  when  the  said  note  be. 
eame  due  and  payable  according  to  tlie 
tenor  and  effect  thereof,"  are  inserted.  J 
Bin^.  23. 

(9)  It  need  not  be  stated  who  made  the 
presentment.  1  (vow,  55.  It  need  not  be 
stated  it  was  presented  to  the  bankera,  d&c, 
2  Chit.  Rep  300. 

(r)  Aa  allegation  of  non-payment  at  the 


pnrticular  place  seema  unnecesnary.  3  M. 
&  S.  150,  and  see  the  next  precedent. 

(,t)  This  is  usually  averred,  but  it  is  aaid^ 
need  not  be  proved.    3  Campb.  261. 

(t)  It  seems  advisable,  in  one  c^unt,  to 
aver  a  demand,  3  Campb.  459.  Chitty  on 
Bills,  7th  edit.  361.  Hut  Mm6/s,  that  it  is 
not  necessary.  Bayl  167.  8elw.  N.  P.  Sd 
edit.  321. ^Ry.  &  Moo  363.  King  r  Rox. 
brough,  2  Tyr.  46d;  2  Crom.  ik,  T.  41b,  S, 
C. 

(tf)  See  the  preeedent,  Plead.  A.  II.  Bayl. 
on  Bills,  llM).  If  when  the  action  ia  coin* 
meneed,  all  the  instalments  are  due  by  ef- 
fluxion of  time,  it  will  tuffice  to  deeltf  e  g«n- 
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nentkned,  to  wit,  the  same  day  and  year  aforesaid,  and  th^i  and  there    oir  rRo. 
delirered  the  said  note  to  the  said  plaintiff,  and  thereby  then  and  there    "'*^"^ 
pnmised  to  pay  to  the  said  plaintiff,  or  order,  the  sum  of  (201,,)  in  man- 
ner Allowing,   (that  is  to  say,)  (5/.,)  part  thereof,  on  the  day  of 

then  next,  (5Z.)  other  part  thereof,  on  the  day  of   ■  tlien 

next,  and  (10/.,)  residue  thereof,  on  the— —day  of  ■  then  nBxt,  and 

dut,  in  case  default  should  be  made  in  any  or  either  of  the  said  payments, 
then  the  whole  of  the  said  sum  of  20/.,  should  become  due  on  demand, 
Bj  means  whereof,  and  by  force  of  the  Statute  in  such  case  made  and 
prorided,  the  said  defendant  then  and  there,  to  wit,  on  the  day  and  year 
first  aforesaid,  became  liable  to  pay  to  the  said  plaintiff  the  said  sum  of 
(202..)  in  the  said  promissory  note  specified,  according  to  the  tenor  and 
effect  of  the  said  promissory  note  ;  and  being  so  liable,  he  the  said  defend* 
ant  in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and  year  first 
ainve  mentioned,  at,  be.  aforesaid,  undertook,  and  then  and  therefore  faith- 
fiiiljT  promised  the  said  plaintiff  to  pay  him  the  said  sum  of  ^/.,  in  the 
said  promissory  note  specified,  according  to  the  tenor  and  effect  of  the  said 
pranussory  note.     And  the  said  plaintiff  in  fact  saith,  that  after  making  of 

the  said  promissory  *note,  to  wit,  on  the day  of  — next  ensuing    [*121] 

the  date  thereof,  default  was  made  by  the  said  defendant  in  ihe  payment 
of  5/.,  in  the  said  promissory  note  specified,  which  had  then  become  due 
and  payable,  to  wit,  at,  iic,  aforesaid,  whereby,  and  according  to  the  tens- 
or and  efi^t  of  the  said  promissory  note,  and  his  said  promise  and  under- 
taking, the  said  defendant  then  and  there  became  liable  to  pay  to  the  said 
plaintiff  the  whole  of  the  said  sum  of  20/.,  in  the  said  promissory  note 
specified,  when  he  the  said  defendant  should  be  thereunto  afterwards  re- 
quested.— [Add  count  on  original  consideration,  the  money  counts,  ac^ 
C0IUU  stated^  and  breach.] 

For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &c.  {the  On  » note 
iait)  at,  &c.  made  his  certain  promissory  note  in  writing,  bearing  date  a  ^"'',**"*'  '"* 
certain  day   and  year  therein  mentioned,  to  wit,  the  same  day  and  year  due  in 
aforesaid,  and  then  and  there  delivered  the  said  promissory  note  to  the  which 
Slid  plaintiff,   by    which,  &tc. — [State   the  note   according  to  its   form  ^j„^**** 
and  then  state  the  liability,  and  promise  to  pay  the  whole  sum,  according  that  the 
to  rie  tenor  and  effect  of  the  note  as  in  the  last  precedent,  and  proceed  as  'T*****'! 
follom;]* — And  the  said  plaintiff  in  fact  saith,  that  after  the  making  of  palpable 
the  said  promissory  note,  to  wit,  on  the  ■  day  of  ■    in  the  year  90  one  de- 

albresaid  (w),  at,  be.  aforesaid,  a  certain  sum  of  money,  to   wit,  the  ^^"'^* 
sum  of  £5,  part  of  the  said  sum  of  £^20,  in  the  said  promissory  note  ' 

specifiad,  became  and  was  due  and  payable  from  the  said  defendant  to 
the  said  plaintiff,  upon  and  by  virtue  of  the  said  last-mentioned  note,  and 
vUch  said  last-mentioned  sum  of  £5  he  the  said  defendant  then  ought 
10  hare  paid  to  the  said  plaintiff,  according  to  the  tenor  and  effect  of  the 
aid  promissory  note,  and  of  his  said  fnroinise  and  undertaking,  to  wit,  at 


<nlij  on  the  note,  setting  it  out,  and  with-  instalmentii  become  due  three  dayi  after  the 

<Mit  av.  rriag   any  default.    If  the   note  be  duy  named  fi>r  the  payment  of  eat  h  of  them. 

pi/tl>le  by  insitalments,  without  any  cl.iu««  (w)  if  any  one  of  the  days  on  which  an 

utotbewliole  becoming  due  on  one  default,  instalment  became  due  be   mis-stated,  it  is 

tben  the  next  precedent  will  be  proper.  Tiie  latal.    1  Gow,  21.-3  J.  B.  Moore.  79.  S.  C. 
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oir  PRO-    Sec.  aforesaid. — [Insert  counts  an  the  consideration  of  the  note,  and  the 

-|18«OHr 
VOTKt. 


MistfOHT    ^^^y  counts,  account  stated,  and  breach.] 


The  like  [Proceed  as  directed  in  the  preceding  form,  to  the^  and  then  as  fair 
fbrae\enl  lows:]     And  the  said  plaintiff  in  fact  saith,  that  afterwards,  to  wit,  on 

laentf  doe.  ^® ^^X  ^^ -^^  ^*  ^fo^^aid,  a  large  sum  of  money,  to  wit,  the 

sum  of  £ —  for  divers,  to  wit,  three  of  the  instalments  payable  by  the 
said  promissory  note  then  last  elapsed,  became  and  was  due  and  payable 
from  the  said  defendant  to  the  said  plaintiff,  upon  and  by  virtue  of  the  said 
promissory  note,  to  wit,  at,  be.  aforesaid. 

On  a  note  For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &c.  (date  of 
than^&?.  ^ote)  in  a  certain  place  called  (Clifibrd's  Inn,)  to  wit,  at,  fcc.  (venue)  ac- 
(x).  cording  to  the  form  of  the  Statute  in  such  case  made  and  provided,  made  his 

certain  promissory  note  in  writing,  bearing  date  a  certain  day  and  year 
therein  mentioned,  to  wit,  the  day  and  year  aforesaid,  and  signed  by  him, 
the  said  defendant,  in  the  presence  of  one  A.  B.  a  su^cribing  witness, 
who  in  due  manner,  and  according  to  the  form  of  the  S\atute  in  such  case 
made  and  provided,  attested  such  signature,  and  the  said  defendant  there- 
by, twenty-one  days  after  the  date  of  the  said  promissory  note,  promised 
to  pay  the  said  plaintiff,  (by  the  name  of,  inc.  at,  inc.  cabinet  maker,  be- 
ing the  then  place  of  abode  of  the  said  plaintiff,  to  whom  or  to  whose 
order,  the  money  contained  in  the  said  note  was  to  be  paid)  or  his  order, 
the  sum  of  (£4,)  for  value  received,  and  then  and  there  delivered  the  said 
promissory  note  to  the  said  plaintiff,  by  reason  whereof,  and  by  force  of 
the  Statute  in  such  case  made  and  provided,  he  the  said  defendant  then 
and  there  became  liable,  &c. — [State  liability  and  promise  to  pay,  ac- 
cording to  the  tenor  and  effect  of  the  note,  as  ante,  115,  and  counts  on 
the  consideration  of  the  note,  and  money  counts,  account  stated,  and 
breach.] 

[*122]        *For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  Sec.  in 

On  a  note  parts  beyond  the  seas,  to  wit,  at  (Amsterdam,)  that  is  to  say,  at,  &c. 

abroad  for  iy^^^^)  ni*de  his  certain  promissory  note  in  writing,  bearing  date  the  day 

the  pay.     and  year  aforesaid,  and  thereby  then  and  there  promised  to  pay,  (nine) 

ment  of     mondis  after  the  date  thereof,  to  the  order  of  the  said  plaintiff,  one  hun- 

fyx'  ^^      dred  and  one  guilders  boll  value,  that  day  received  in  cash,  and  then  and 

there  delivered  the  said  promissory  note  to  the  said  plaintiff,  by  means 

whereof  the  said  defendant  then  and  there  became  liable  to  pay  to  the 

said  plaintiff  the  said  simi  of  money  in  the  said  promissory  note  specified , 

according  to  the  tenor  and  effect  of  the  said  promissory  note  and  being 

so  liable,  he   the  said  defendant,  in  consideration  thereof,  afterwards,  to 

wit,  on  the  day  and  year  aforesaid,  at,  be.  (venue)  aforesaid,  undertook, 

and  then  and  there  faithfully  promised  the  said  plaintiff  to  pay  him  the 

said  sum  of  money  in  the  said  promissory  note  specified,  according  to  the 

tenor  and  effect  thereof.     And  the  said  plaintiff  avers,  that  the  said  one 


(x)  Ri»e  17  Geo.  3.  c.  30.  s.  1.  made  per-  Bills,  7th  ed.  327,  n.  e.  andas  toderlarations 

petiial  by  ''Zi  G«*o    3.  c.  I(>.     I  Wentw.  3(>d.  relative  to  foreign  money,  see  1  Marsh.  33. 

Chit  on  Rills,  7th  ed.  42,  59,  60.  —5  Taunt.  82b.— 2  1>.  it  R.  16  —1  B.  &  U. 

(If)  Ab  to  notes  made  abroad,  see  Chit,  on  16.  S.  C. 
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hundred  and  one  guilders  hoU,  in  the  said  promissory  note  mentioned,  at    o*  ^^^' 
the  time  of  making  the  said  promissory  note  and  also  at  the  time  the  same    "^""j**,^ 
becaiDe  due  and    payable,  according   to  the  tenor  and  effect   thereof,   were 
and  still  are  of  great  value,  to  wit,  the  value  of  £ —  (z)  *of  lawful  money    [4^x231 
rf Great  Britain,  to  wit,  at,   fcc.  aforesaid   (a), — [Ada  counts   on  the  con- 
sideration of  the  note,  and  money  counts,  account  stated,  and  breach,] 

For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &z;c.  at,  &c.  O"*  "<>*« 
made  his  certain   promissory  note  in  writing,  bearing  date  the  same   day  on^ihe^ 
and  year  aforesaid,  and  thereby  then  and  there   promised  to  pay,   three  contin- 
davs  after  the  arrival  of  the  ship  Britannica,  at  her  moorintjs  in  the  river  g^"9y  o^ 
Thames  to  the  said  plaintiff,  the  sum  of  £ —  being  for  a  sum  of  money  rival  (6). 
I       due  from  the  said  ship  Britannica.      And   the    said  defendant   then    and 
)       there  delivered  the  said  promissory  note  to  the  said  plaintiff.     And    the 
said  plaintiff  avers,  that  the  said  ship  Britannica,  afterwards,  to  wit,  on, 
&c.   {day    of   arrival  or  about  it,)  arrived  at  her  moorings  in   the  river 
Thames  aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid,  of  all  which  said  sev- 
eral premises  the  said  defendant  aften^ards,  to  wit  on  the  day  and  year 
last  aforesaid,  at,  fcc.  (venue)  aforesaid,  had    notice ;  by  means  Whereof, 
kc. — [State  the  liability,  and  promise  to  pay,  according  to  the  tenor  and 
tffect.as  ante,  115.] 

I         For  that  whereas  the  said  defendant,  lieretofore,  to  wit,  on,  &c.  at,  &c.  On  a  note 
made  his  certain  promissory  note  in    writing,  and  thereby  acknowledged  paynbleon 
himself  to   have  borrowed  and  received  of  the  said  plaintiff  the  sdm  of  ant's  wife 
£ —  being  for  the  purchase  for  himself  of  a  lieutenant's  cQmmission   in  ottaining 
the  first  regiment  of  foot  guards,  under  the  command  of  the  Right  Hon-  ^^luf^  ^^ 
orable  the   Duke  of  Marlborough,  and  which  said  sum  of  £ —  he  the  said 

^  defendant  by  the  said  promissory  note,  promised  to  pay  as  soon  as  E.  his 
wife  should  attain  the  age  of  "21  years,  and  then  and  there  delivered  the 
said  promissory  note  to  the  said  plaintiff,  by  means,  &c. — [State  the 
HabUity,  and  promise  to  pay,  according'  to  the  tenor  and  effect,  as  ante, 
l\b,and  then  proceed  as  foUows :] — And  the  said  plaintiff,  in  fact,  saith, 
that  although  the  said  £.  the  wife  of  the  said  defendant,  afterwards,  to 
wit,  on,  &c.  (the  day  of  her  coming  of  age  or  about  it,)  did  attain  the 
a«:e  of  41  years,  to  wit,  at,  he.  (venue)  aforesaid.  Yet  the  said  defen-  Breach, 
dant,  not  regarding  his  said  promise  and  undertaking,  *did  not,  as  soon  as  [♦124] 
his  said  wife  so  attained  the  age  of  21  years  as  aforesaid,  or  at  any  time 
before  or  since,  pay  the  said  sum  of  £—  or  any  part  thereof,  to  the  said 
plaintiff,  bat  hath  hitherto  wholly  neglected  and  refused,  to  wit,  at,  be. 
aforesaid. 

For  that  whereas  the  said  defendant,  heretofore,   to  wit,  on,  he.    (date  Bj  payee 

of  note)  at,  &c»  made  his  certain  promissory  note  in  writing,  bearing  date  *^a*kerof» 

a  certain  day  and  year  therein  mentioned,  to  wit,  the  day  and  year  afore*  note|Mya- 

ble  six 

(=)  Sute  enough  to  cover  Uie  value  in  N.  P.  344,347,  and  note  71.— Plead.  A.  18.  ^^the'*^* 

Snglith  money.                       ^  see  form  of  note,  payable  on  a  person's  ar-  a^^*^  ^c 

(«)  !■  tome  of  the  precedents,  this  aver,  rival,  1  Wentw.  366.  another 

mentis  intfbduced  before  the  statement  of  {e)  See  precedent,!  fVentw.  350.^Plead.     "*'"®'^* 

the  liabilityand  promise  in  pay.  A.   20.— I    Burr    2W6 ->2   B.  &.   P.   413.—  • 

(i)  As  to  this  contingency,  see  Chitty  on  Willes,  393.-2  Stra.  1217.— Chitty  on  Bills, 

BUlt,  7th  edit.  42,  336.— Bayl.  16.— Selw.  7th  edit.  42,  336. 
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s«id,  iMicl  thereby  then  and  there  promised  to  pay,  (six)  moBths  after  the 
decease  of  his  &ther,  £.  F.  to  the  said  plaintiff  or  order,  the  sum  £— * 
for  value  received,  and  then  and  there  delivered  the  said  promissory  note 
to  the  plaintiff,  by  means,  tiLc*^^[State  liability^  and  premise  to  pay  ^  ao* 
cording  to  tenor  and  effect y  ae  oiUe,  116,  and  then  proceed.]  And  the 
said  plaintiff  in  fact  saith,  that  afterwards,  and  after  the  making  of  the 
said  promissory  note,  to  wit,  on,  fee.  the  said  £.  F.  died,  to  wit,  at,  fee. 
aforesaid.  And  although  six  months  from  the  time  of  the  decease  of  the 
said  E.  F.  have  l<mg  lunce  elapsed,  to  wit,  at,  fee.  yet  the  said  defendant,' 
although  he  was  afterwards,  to  wit,  on,  fee.  at,  fee.  aforesaid,  requested 
by  the  said  plaintiff  so  to  do,  hath  not  as  yet  paid  the  said  sum  of  £-«• 
or  any  part  thereof,  to  the  said  plaint,  but  hath  hitherto  wholly  neglected 
and  refused,  and  still  doth  neglect  and  refuse  so  to  do,  to  wit,  at,  fec« 
aforesaid. — [Add  counts  on  original  coneiderationy  money  countiy  account 
itatedy  and  breach.] 

For  that  whereas  the  said  defendant,  heretofcNne,  to  wit,  on,  fee.  at 
(London)  that  is  to  say,  at,  &c.  made  his  certain  promissory  note  in 
writing,  bearing  date  a  certain  day  and  year  therein  mentioned,  to  wit,  the 
day  and  year  afwesaid,  and  thereby  then  and  there  promised  to  pay,  two 
months  after  the  date  thereof,  to  one  E.  F.  or  order,  the  sum  of  £ —  for 
value  received,  and  then  and  there  delivered  the  said  pxDmissory  note  to 
the  said  £.  F.  And  the  said  £.  F.  to  whom  or  to  whose  order  the  pay* 
ment  of  tlie  said  sum  of  money  in  the  said  promissory  note  specified,  was 
to  be  made  after  the  making  of  the  said  promissory  note,  before  the  pay* 
ment  of  the  said  sum  of  money  therein  specified^  to  wit,  on  the  day  and 
year  aforesaid,  at,  fee.  (venue)  afinresaid,  indorsed  the  said  promissory  notei 
by  which  said  iodorsement,  he  the  said  £.  F.  then  and  there  ordered  and 
appointed  the  said  sum  of  money  in  the  said  promissory  note  specified  to 
be  paid  to  the  said  plaintiff,  and  dien  and  there  delivered  the  said  promis* 
soiy  note  so  mdorsed  as  aforesaid  to  the  said  plaintiff,  by  means  whereof, 
and  by  force  of  the  Statute  in  such  case  made  and  provided,  the  said  de* 
fendant  then  and  there  became  liable  to  pay  to  the  said  plaintiff,  the  said 
sum  of  HKmey  in  the  said  promissory  note  specified,  according  to  the  tenor 
and  effect  of  the  said  promissory  note ;  and  being  so  liable,  he  the  said 
defendant,  in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at,  fee.  aforesaid,  undertook,  and  *then  and  there  faithfoUy  pro- 
mised the  said  plaintiff,  (1)  to  pay  him  the  said  sum  of  money  in  the  said 
promissory  note  specified,  according  to  the  tenor  and  effect  thereof.-— 
[Here  insert  the  money  countSy  and  account  statedy  and  common  breach  ; 
as  there  is  no  privity  of  contract  between  indorsee  and  maker  of  a  note^ 
it  is  not  usual  to  add  any  other  counts,  as  in  the  preceding  forms.] 

» 
First  in*         For  that  whereas  the  said  defendant  heretofore,  to  wit,  on,  fee.  at  (Lon«« 
i^^^ll^       don)  that  is  to  say,  at,  fee*  made  his  certain  promissory  note  in  writing, 

maker 
where 

note  paye*       .^  g^  noitBy  Chitiy  on  Bills,  6Ui  ed.    and  the  notes  which  ahoold  be  obeerTed,  14 

••  i^     ^5)4,  Ac.  Ea»^  600.— 4   Campb.  901.— 5  Taunt.  30. 

putiettiar       .  j  g^  ^^  ^^^  |^         ^^^    ,,7   ny 

.^p^»^Mfc**^fc"^-^*^»  ■  ■■■■M^«W.  ■■^■^.■■■<l■  ■  I     ■■   I.    ■■■■■■■  ,_       .^.  .  ^M^i<^i^»^^iiMafc^^^i1^p^— ^^M— ^ 

(I)  8e«  Bank*  «.  Camp.  9  Moo.  A  Soott,  734.. 
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hmrmg  date  a  certain  day  and  year  therein  mentioned,  to  wit,  the  day   ^*  ^^ 
tod  jear  afi)resaid,  and  thereby  then  and  there  promised  to  pay  at  (Messrs.    \^'^^J^ 
Dnunmonds  and  Go's,  Charing-cross,)  (two)  months  after  the  date  there- 
of, to  one  E.  F.  or  order,  the  sum  of  £ —  for  value  received,  and  then 
tad  there  delivered  the  said  promissory  note  to  the  said  E.  F. ;  and  the 
said  £.  F.  to  whom  or  to  whose  order  the  payment  of  the  said  sum  of 
mooey,  in  the  said  promissory  note  specified,  was  to  be  made,  after  the 
makiDg  of  the  said  promissory  note,  and  before  the  payment  of  the  said 
sum  of  money  therein  specified,  to  wit,  on  the  day  and  year  aforesaid,  at, 
(vtme)  aforesaid  indorsed  the  said  promissory  note,  by  which  said  indorse* 
ment,  he  the  said  E.  F.  then  and  there  ordered  and  appointed  the  said 
sum  of  money  in  the  said  promissory  note  specified,  to  b^  paid  to  the  said 
plaintiff,  and  then  and  there  delivered  the  said  promissory  note,  so  indors- 
ed as  aforesaid,  to   the   said   plaintifi[*.      And  the   said   plaintiff  avers, 
that  afterwards,  and  when  the  said  note  became  due  and  payable,  accord* 

mg  to  the  tenor  and  effect  thereof,  to  wit,  on  the  said day  of  — 

in  the  year  aforesaid,  at  the  said  Messrs.  Drummonds  and  Co.'s,  to 
wit,  at,  &c.  (yemie)  aforesaid,  the  said  promissory  note  was  duly  present- 
ed and  shown  for  payment  thereof,  and  payment  of  the  said  sum  of  mo- 
ney therein  specified  was  then  and  there  duly  required,  according  to  the 
temNT  and  effect  of  the  said  promissory  note,  but  that  neither  Ihe  said 
Messrs.  Drummonds  and  Co.  nor  the  said  defendant,  nor  any  other  per- 
son  or  persons  on  behalf  of  the  said  defendant,  did  or  would,  at  the  said 
time  when  the  said  promissory  note  was  so  presented  and  shown  for  pay- 
ment thereof  as  aforesaid,  or  at  any  other  *time  before  or  afterwards,  pay  [^126] 
the  said  sum  of  money  therem  specified  or  any  part  thereof,  but  wholly 
neglected  and  refused  so  to  do,  of  all  which  said  several  premises  the  said 
defendant  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  i|t,  &c. 
(peiiue)  aforesaid,  had  notice,  by  means  whereof,  and  by  force  of  the  Stat- 
ute m  such  case  made  and  provided,  and  the  said  defendant  then  and  there 
became  liable  to  pay  to  the  said  plaintiff  the  said  sum  of  money  in  the 
said  promissory  note  specified,  when  he  the  said  defendant  should  be  dier^ 
unto  afterwards  requested  ;  and  being  so  liable,  he  the  said  defendant,  in 
consideration  thereof,  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, at,  &c.  aforesaid,  undertook,  and  then  and  there  faithfully  promised 
the  said  plaintiff  to  pay  him  the  said  sum  of  money  in  the  said  pro- 
mifflory  note  specified,  when  he  the  said  defendant  should  be  thereunto  af- 
terwaids  requested. — [Lisert  a  count  a$  on  a  note  payable  generaUif^  and 
Ae  common  money  counts,  account  stated,  and  breach.] 

For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  be.  at  (Lon-  Second  or 
don)  that  is  to  say,  at,  &c.  (venue)  made  his  certain  promissory  note  in  "™®**  '*'' 
writing,  bearing  date  the  day   and  year  aforesaid,  and  thereby  then  and  tgainst 
there  promised  to  pay,  (two)  months  after  the  date  thereof,  to  one  E.  F.  maker  (1). 
or  order,  the  sum  of  £ —  for  value  received,  and  then  and  there  delivered 
the  said  promissmy  note  to  the  said  E.  F. ;  and  the  said  E.  F.  to  whom 

(1)  It  hn  been  held,  that  a  remote  indorsee  may  declare  as  the  immidiate  indorsee  of 
tbe  first  indorser,  or  of  any  intermediate  indorsee,  striking  out  on  the  trial  the  indorse- 
nentsnot  sUted.  4  Ksp  211;  Bayley  on  Bills,  114;  Chitiy  on  Bills,  8th  edit.  5dti; 
bat  from  Stein  v.  Tglesias,  1  Gale,  9d,  it  would  seem  that  if  plaintiff  wish  to  take 
tbe  benefit  of  any  inlermediata  indors«r*s  tiUe,  this  indorsement  most  be  stated. 
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[*127] 


or  to  whose  order  the  payment  of  the  said  sum  of  money  in  the  said  pro- 
missory note  specified  was  to  be  made,  after  tiie  making  of  the  said  promis- 
sory note,  and  before  the  payment  of  the  said  sum  of  money  therein  speci- 
fied, to  wit,  on  the  day  and  year  aforesaid,  at,  &£c.  aforesaid,  indorsed  the 
said  promissory  note,  by  which  said  indorsement,  he  tlie  said  E.  F.  then 
and  there  ordered  and  appointed  tlie  said  sum  of  money  in  the  said  pro- 
missory note  sj>ecified,  to.  be  paid  to  one  G.  H.and  then  and  there  delivered 
the  said  promissory  note  so  indorsed,  to  tlie  said  G.  H. ;  and  the  said  G. 
H.  (/),  to  whom  or  to  uhose  order  the  payment  of  tlie  said  sum  of  mon- 
ey in  the  said  promissory  note  specified,  was  by  the  said  indorsement  di- 
rected to  be  made,  after  the  making,  of  the  said  *promissory  note,  and  be- 
fore the  payment  of  the  said  sum  of  money  therein  specified,  to  wit,  on 
the  day  and  year  aforesaid,  at,  &c.  aforesaid  indorsed  the  said  promissory 
note,  by  which  said  last-mentioned  indorsement,  he  the  said  G.  H.  then 
and  there  ordered  and  appointed  the  said  sum  of  money  in  the  said  pro- 
missory note  specified,  to  be  paid  to  the  said  plain tifi',  and  then  and  tliere 
delivered  the  said  promissory  note  to  the  said  plaintiff  Qr^  ;  by  means 
whereof,  and  by  force  of  the  Statute  in  such  cas«  made  and  provided,  tlie 
said  defendant  tlien  and  there  became  liable  to  pay  to  the  said  plaintiff 
the  said  sum  of  money  in  the  said  promissory  note  specified,  according  to 
the  tenor  and  effect  of  the  said  promissory  note ;  and  being  so  liable,  he 
the  said  defendant,  in  consideration  thereof,  afterwards,  to  wit,  on  tlie  day 
and  year  aforesaid,  at,  he,  aforesaid,  undertook,  and  then  and  there  faith- 
fully promised  the  said  plaintiff  to  pay  him  the  said  sum  of  money,  in  the 
said  promissory  note  specified,  according  to  the  tenor  and  effect  tliere- 
of. — [Add  the  usual  money  counts^  account  stated,  and  breach.^ 

And  the  said  G.  H.  {the  payee)  tlien  and  there  indorsed  ajid  delivered 
the  said  promissory  note  to  one  J.  K.  who  then  and  there  indorsed  and 
dehvered  the  same  to  tlie  said  plaintiff.  (^Or  if  the  action  be  against  the 
payee  or  maker,  say,  "  and  the  said  G.  H.  then  and  tliere  indorsed  and  de- 
livered the  said  note  to  the  said  plaintiff.") 

[*128]  ^ After  stating  an  indorsement  to  G.  H.  proceed  as  follows  ;]  And  the 
On  a  note  said  defendant,  after  the  said  indQrsement  so  made  to  the  said  G.  H.  as 
indorsed  aforesaid,  to  wit,  on  tlie  day  and  year  aforesaid,  at,  &lc.  aforesaid,  paid  to 
afier  part  tlie  said  G.  H.  a  certain  sum  of  money,  to  wit,  10/.,  in  part  payment 
payment  of  the  said  Slim  of  50/.,  in  the  said  note  specified,  and  the  said  G.  H.  after- 
(*^'  wards,  and  before  tlie  payment  of  the  residue  of  tlie  said  sum  of  50/.,  in 


Short 
indorse- 
ment  (/t). 


(/)  A  variance  between  the  real  name 
and  whiit  appears  on  the  bill,  is  iminalerial. 
—  I  Siark,  47,  as  to  description  and  |jr<>orof 
indorse  men  ty  l»y  persons  tradm^  under  a  iirm, 
&c.  see  2D.  &  R.  itel  (I). 

(^g)  If  tliere  were  other  indorsements  be- 
tween defendant  and  plaintiff,  here  describe 
them,  the  same  as  the  »  cued  indorsement. 
It  18  usual  in  tiie  lirst  count  tu  state  ////  the 
indorsements  on  the  bill  before  the  plaintiff's 
name,  and  then,  if  H  be  a(  prel  ended  tliat 
one  or  more  of  such  indorsements  cannot  be 


proved,  to  add  a  count  or  counts  omitting- 
llie  stulemertiof  such  indorsenieuts. — 4  E.<p. 
Rep  iill.  Chilty  on  Bills,  7th  ed.  351)  — 
linyK  174.  in  such  second  cocrnt,  in  order 
to  avoid  prolixity,  state  the  indurbeuieni 
shortly,  as  in  tii*^  next  precedent. 

{h)  This  concise  modo  of  stnling  the  in- 
dorsements, will  in  all  cases  suffice,  and  it 
is  usual  to  adopt  them  in  a  second  count. 

(i)  As  to  the  law,  Chilty  on  Bills,  7tli 
edit.  130.     See  precedent,  i'leader'a  A.  22. 


(1)  Cochran  v  Scott,  3  Wend  229. 


SPECIAL    C0UI7T&  128 


i 


the  said  note  specified,  or  any  part  thereof,  to  wit,  on  the  day   and  year   on  rno- 

mSllOKT 
ROTLt. 


atbresaid,  at,  &c.  aforesaid,  indorsed  the  said  promissory  note,  and  by    the    "'••°'*^ 


said  iast  mentioned  indorsement,  the  said  G.  H.  then  and  there  ordered 
and  appointed  the  said  residue  of  the  said  sum  of  money  in  the  said  note 
specificfd,  to  be  paid  to  the  plaintiff,  aud  then  and  there  delivered  the  said 
promissor}^  note  so  indorsed  to  the  said  plaintiff,  and  by  reason  of  the  premi* 
ses^and  by  force  of  the  Statute  in  such  case  made  and  provided,  the  said 
defendant  then  and  there  became  liable  to  pay  the  said  residue  of  the  said 
sum  of  money  in  the  said  promissory  note  specified  to  said  plaintiff,  accord- 
ing to  the  tenor  and  effect  of  the  said  promissory  note,  and  tlie  said  se* 
Teral  indorsements  so  made  thereon  as  aforesaid  ;  and  being  so  liable,  the 
said  defendant  in  consideration  thereof,  afterwards  to  wit,  on  the  day  and 
year  aforesaid,  at,  iic.  aforesaid,  undertook,  and  then  and  there  faithfully 
promised  the  said  plaintiff  to  pay  him  the  said  residue  of  the  said  sum  of 
money  in  the  promissory  note  specified,  according  to  the  tenor  and  effect 
of  the  promissory  note,  and  tlie  said  indorsements  so  made  thereon  as 
aforesaid. — [Add  a  cotmt  as  upon  a  note  remaining  wholly  unpaid^  and 
the  common  counts*] 

[After   stating  the  promissory  note,  payable  to  one  E.  F.  as  ante,  126,  By  indor- 
froceed  as  follows :] — And  the  said  E.  F.  to  whom  or  to  whose  order  the  *xpcuto" 
payment  of  the  said  sum  of  money   mentioned  in  the  said  promissory  note  agaumt 
was  to  be  made  afterwards,  and  before  the  payment  of  the  said   sum  of  ""^kf r  (A). 
roooey  in  the  said  promissory  note  specified,  to   wit,  on  the  day  and  year 
aforesaid,  at,  inc.  aforesaid,  indorsed  tlie  said  promissory  note,  and  by  that 
indorsement  the  said  E.  F.  ordered  and  appointed  the  said  sum  of  money 
in  the  said  promissory  note  spe<;ificd  to  be  paid  to  one  G.  H.  in  his  life- 
fime,  since  deceased,  or  order,  and  then  and  there  delivered  the  said  pro- 
misssory  note,  so  indorsed,  to  the  said  G.  H.    And  the  said  plaintiff  further 
saith,  that  heretofore,  to  wit,  on,  &c.  (date  of  will,  or  about  it)  at,  SfC. 
aforesaid,  the  said  G.  H.  made  his  last  will  and  testament,  in  writing,  and 
thereby  then  and  there  made  and  appointed  J.  K.  executor  thereof,  and    [*129] 
*the  said  G.  H.  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at, 
kc.  (venue)  aforesaid,  died,  and  thereupon  the  said  J.  K.  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  at  he.  aforesaid,  duly  proved  the 
said  last  will  and  testament  of  the  said  G.  H.  deceased,  and  took  upon 
himself  the  burden  of  the  execution  thereof;   and  the  said  J.  K.  so  being 
executor  of  the  said  last  will  and  testament  of  the  said  G.  H.  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  aforesaid,  as  such  exe- 
cutor as  aforesaid,  indorsed  the  said  promissory  note,  and  by  the  said  last- 
mentioned  indorsement  appointed  the  said  sum  of  money  in  the  said  pro- 
missory note  specified,  to  be  paid  to   the  said  plaintiff,  and  then  and  there 
delivered   the  said  promissory   note,  so  indorsed,  to  the  said  plaintiff ;  by 
means,  Slc. — [State  liability,  and  promise  to  pay,  as  ante,  127.] 

•    By  indor- 
Fcy  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &c.  at,  &;c.  "^^  ^^  ^^ 
made  his  certain  promissory  note  in  writing,   bearing  date  (a  certain  day  traior  af- 
ter the 
death  of 

(A)  A  profert  of  the  probate  need  not  be         (/)  No  profert  of  the  letters  of  adminis-  /^\   ^  ^ 
made.     Willes,    350,      See    precedents,  1     tration     is     nocesaary,    Wines,       359. — ]    ^  ^* 
Wenlw.  3«,  3d2,  3t>7,  366.  Wenlw.  388. 
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ov  PRO.  and  year  therein  mentioned,)  to  wit,  the  same  day  and  year  aforesaid,  and 
thereby  promised  to  pay,  (twelve)  months  after  the  date  thereof,  to  one 
E.  F.  or  order,  the  sum  of  £—  value  received,  and  then  and  there  deliv- 
ered the  said  promissory  note  to  the  said  E.  F. ;  and  the  said  plaintiff  in 
fact  saith,  that  after  the  making  of  the  said  promissory  note,  and  before 
the  payment  of  the  said  sum  of  money  therein  specified,  to  wit,  on,  &c. 
(the  date  of  the  letten  of  administration,  or  idnnU  it,)  to  wit,  at,  &c. 
(venue)  aforesaid,  the  said  £.  F.  died  intestate;  and  that  afterwards, to 
wit,  on  the  day  and  year  last  aforesaid,  at  &c.  aforesaid,  administration 
of  all  and  singular  the  goods  and  chattels,  rights  and  credits,  of  tiie  said 
E.  F.  deceased,  at  the  time  of  his  death  was  granted  to  one  G.  H.  and 
the  said  G.  H.  so  being  such  administrator  as  aforesaid,  afterwards,  and 
before  the  payment  of  the  said  sum  of  money  in  the  said  promissory  note 
specified,  to  wit,  on  the  day  and  year  last  aforesaid,  at  &c.  aforesaid,  in- 
dorsed the  said  promissory  note,  by  which  said  indorsement,  he  the  said 
G.  H.  as  such  administrator  as  aforesaid,  then  and  there  ordered  and  ap- 
pointed the  said  sum  of  money  in  the  said  promissory  note  specified,  to  be 
paid  to  the  said  plaintifiT,  and  then  and  there  delivered  the  said  promissory 

r*1^0l    °^^^'    ^  indorsed    as    aforesaid,  ''^to  the  said    plaintiflT;  by  means,   &c. 

'-         ^    ^^[State  the  liability,  and  promise  to  pay,  as  ante,  127.] 

Bv  the  [-4/"^***  statement  of  the  note  payable  to  jEL  F.  or  bearer,  proceed  oi  foU 

bearer  of  a  lows,  as  ante,  115.] — ^And  the  said  E.  F.  to  whom  or  to  the  bearer  of  the 

note  paya-  g^y  promissory  note,  the  payment  of  the  said  sum  of  money  therein  spe- 

F.*irbear-  cifi^^j  was  by  the  same  note  to  be  made  after  the  making  of  the  said  note,. 

er  (m).       and  before  the  payment  of  the  said  sum  of  money  therein  specified  to  wit, 

on  the  day  and  year  aforesaid,  at,  &c.  aforesaid,  duly  assigned  over  and 

ddivered  the  said  promissory  note  to  the  said  plaintiflT,  who  thereby  and 

then  and  there  became  and  was  and   still  is  the  lawfiil  bearer  thereof,  and 

entitled  to  receive  and  demand  payment  of  the  said  sum  of  money  there* 

in  specified,  whereof  the  said  defendant  afterwards,  to  wit,  on  the  day 

and  year  aforesaid,  at  be.  aforesaid,  had  notice  by  means,   &c. — [State 

the  liability  and  promise  to  pay,  according  to  the  tenor,  as  ante  115,   16.] 

For  that  whereas  the  said  defendants  heretofore,  to  wit  on,  be.  (dnte 
o/a^oun.  of^^^^)  ^^  ^®  Brighton  Union  Bank,  at  Brighton,  to  wit,  at,  &c.  (venue) 
try  bank-  made  their  certain  promissory  note  in  writing,  bearing  date  a  certain  day 
^"^  ■  K?^*    "^^  y®*^  therein  mentioned,  to  wit,  the  day  and  year  aforesaid,  and  thereby 

London  '   ^^^  *°^  there  promised  to  pay  No. or  bearer,  on  demand,  the  sum 

banker's,    of  £—  there,  that  is  to  say,  at  the  said  Brighton  Union  Bank,  or  at 
orincoun-  jjfessrs.    Weston,  Sir  John    Pinhom    b  Co.'s  London,    value    received: 

try  aver* 

ring  pre-    and  the  said afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at, 

•entmcnt  fee.  aforesaid,  became  and  was  the  lawful  bearer  of  the  said  note,  and  en- 
titled to  receive  and  demand  payment  of  the  said  sum  of  money  therein 
specified,  whereof  the  said  defendants,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  there  had  notice ;  and  the  said  plaintiff  in  fact  saith,  that 
afterwards,  to  wit  on  the  day  and  year  aforesaid,  to' wit,  at,  fee.  (venue) 
aforesaid,  the  said  promissory  note  was  duly  presented  to  the  said  Messrs. 

(m)  The  aasignment  may  be  stated  more  concisely,  at  ante,  127. 


at  both. 
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WestoBi  Sir  John  Pinhom  and  Co.'s  bankexs,  London  afaresaid,  for  pay-*   ^^  ^^^o- 
meot  thereof,  accoidiDg  to  the  teoor  and  effect  of  the  said  promissory  note,    "^ormsy 
ifld  pt/veot  of  the  said  sum  of  money  in  the  said  promissory  note  speci- 
fied, was  then  and  there  duly  demanded  and  required ;    yet  neither  the 
sud  Messrs.  Weston,  Sir  John  ^Pinhom  and  Co.'s  nor  the  said  defend*    [*131] 
nts,  nor  any  perscHi  or  persons  on  behalf  of  the  said  defendants,  did  or 
would,  at  the  said  time  when  payment  of  the  said  sum  of  money  in  the 
aid  promissory  note   specified,  was  so  demanded  as  aforesaid,  pay  the 
same,  or  any  part  thereof,  but  wholly  ne^ected  and  refused  so  to  do,  to 
wit,  be.  (ecntie)  aforesaid ;  whereof  the  said  defendants  afterwards,  to 
wit,  OD  the  day  and  year  last  aforesaid,  there  had  notice.     And  the  said 
pitiotiff  in  fitct  further  saith  aflerwards,  to  wit,  on  the  day  and  year  afore- 
sud,  to  wit,  at,  &c.  (venue),  aforesaid,  the  said  promissory  note  was  duly 
presented  to  the  said  defendants,  to  wit,  at  the  Brighton  Union  Bank,  ac- 
cording to  the  tenor  and  effect  of  the  said  promissory  note,  and  pajrment 
of  the  said  sum  of  money  in  the  said  promissory  note  specified,  was  then 
aod  there  duly  demanded  and  required  ;  but  that  neither  the  said  defend- 
ants, nor  any  other  person  or  persons  cm  their  behalf,  did  or  would,  when 
payment  of  the  said  sum  of  money  in  the  said  promissory  note  specified, 
was  so  demanded  as  last  aforesaid,  pay  the  same,  or  any  part  thereof,  but 
wholly  neglected  and  reiiised  so  to  lio ;  whereof  die  said  defendants,  after> 
wards,  to  wit,  on  the  day  and  year  aforesaid,  there  had  notice  ;  by  means, 
be.— [i&oie  UabiUiyy  andpnmi$e  to  pay  on  requetty  a$  ante,  118  ;  add  a 
tmU  iUUing  prtMtntmtnt  only  on  the  London  Banky  and  a  third  county 
ttatmg  pruentment  only  at  the  Country  Bank.] 

For  that  whereas  one  E.  F.  {the  maker)  heretofore,  to  wit,  on,  be.  at  First  in- 
(London)  that  is  to  say,  at,  &;c.  (venue)  made  his  certain  promissory  note  df'rsee 
in  writing,  bearing  date  a.  certain  day  and  year  therein  mentioned,  to  wit,  gfgt^ndor- 
tbe  day  and  year  afosesaid,  and  thereby  then  and  there  promised  to  pay  (^  ter,  on  a 
Mesais.  Drvmmands  and   Co.  bankeriy  Charing  Cros$  (o),   (two)  months  ^j^^f^^^' 
after  the  date  thereof  to  the  said  defendant  (ji),  or  order,  the  sum  of  £ —  particniar 
far  Talue  received,  and  then  and  there  delivered  the  said  promissory  note  pl^e  (n). 
to  the  said  defendant ;  and  the  said  defendant,  &c.  [$tate  indorsement  and 
ielktry  to  plaitUiff  as  ^antey  124]  ;  and  the  said  plaintiff  avers,  that  after-    [^132] 
wards,  when  the  said  promissory  note  became  due  and  payable  according 
to  the  tenor  and  effect  thereof,  to  wit,  on  the       ■     day  of  in  the 

year  of  our  Lord aforesaid,  at  the  said  Messrs.  Drummonds  and  Co. 

hankersy  at  Charing  Cross  qforesaidy  to  wit,  at,  be.  (venue)  aforesaid, 
the  said  promissory  note  was  duly  presented  and  shown  for  payment  there- 
of, and  pa3rment  of  the  said  sum  of  money  therein  specified,  was  then  and 
there  duly  required,  according  to  the  tenor  and  effect  of  the  said  promisso- 
ly  note,  but  that  neither  the  said  Messrs.  Drummonds  and  Co.  nor  the 
ttid  E.  F.  nor  any  person  or  persons  oa  behalf  of  the  said  E.  F.  did,  or 
would,  at  the  said  time  when  the  said  promissory  note  was  presented  and 
shown  for  payment  thereof  as  aforesaid,  or  at  any  time   before  or  after 

(«)  If  the  Utter,  see  the  precedents  and  (f»)  The  statement  of  the  addition  is  in  no 
iKHrt,  ante,  117  and  119.  See  Cbitty  on  case  necessary  or  advisable,  unless  the  par- 
Bilk.  7th  edit.  492.  ty  be  misdescribed  in  the  note  ;  see  ante, 

(«)  If  not  payable  at  a  particular  place,  115,  n.  (/)• 
«aut  th»  wwm  m  italioa. 
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OH  PRO.  wards,  pay  the  said  sum  of  money  therein  specified,  or  any  part  thereof, 
but  wholly  neglected  and  refused  so  to  do*  (y),  of  all  which  said  several 
premises  the  said  defendant,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at^  &c.  aforesaid,  had  notice  (r)  ;  by  means  whereof,  and  by 
force  of  the  Statute  in  such  case  made  and  provided,  the  said  defendant 
then  and  there  became  liable  to  pay  to  the  said  plaintiff  the  said  sum  of 
money  in  the  ^aid  proftiissory  note  specified,  when  he  the  said  defendant 
should  be  thereunto,  afterwards  requested  ;  and  being  so  liable,  he  the  said 
defendant  in'  consideration  thereof,  afterwards,  to  wit,  on,  &c.  last  afore- 
said, at,  &LC.  aforesaid,  undertook,  aqd  then  and  there  faithfully  promised 
the  said  plainti^  to  pay  him  tlie  said  sum  of  money  in  the  said  promissory 
note  specified,  when  he  the  said  defendant  should  be  thereunto  afterwards 
requested. — [When  the  first  count  is  on  a  note,  made  by  memorandnm  at 
ihefooi,  payable  at  a  particular  pllice,  add  a  count,  as  on  a  note  payable 
generally,  and  vnth  a  short  indorsement,  as  ante,  127,  and  averring  a 
presentment  to  the  ^maker,  and  insert  common  counts,  laying  the  day  after 
the  note  was  due,  viz.^  counts  for  the  original  debt  between  plaintiff  and 
defendant,  the  money  counts,  account  stated,  and  breach.] 

I 
I 

{*133]        ^[Proceed  precisely  the  same  as  the  last  precedent  to  the  asterisk,  and 
First '\n-     {f^^f^  proceed  as  follows  :\-^hxiA  the  said  plaintiff  avers,  that  at  the  time 
aeatnst      ^^  making  of  the  said   promissory  note  as  aforesaid,  and  from  thence  until 
first  indor-  and  at  the  time  when  the  same  was  so  presented  and  shown  for  payment 
Ber,  with    thereof  as  aforesaid,  the  said  E.  F.  (the  maker)  had  not  in  his  hands  any 
of  want  of  effects  of  the  said  defendant,  nor  had  the  said  E.  F.  received  any  consid- 
efFeciB,  to  eration   from  the  said  defendant  for  the  making,  or  paying  the  said  promis- 
^uii"*^  f  ^^  note,  but,  on  the  contrary,  the  said  E.  F,  made  the  said  promissory 
non-pay-    note  as  aforesaid,  for  the  accommodation,  and  at  the  special  instance  and 
meni  {s).    request  of  the  said  defendant ;   and  the  said  defendant  hath  not  sustained 
any  damage  for  or  by  reason  of  his  not  having  had  any  notice  of  the  non- 
payment by  the  said  E.  F.  of  the  said  sum  of  money  in  the  said  promis- 
sory note  specified. — [  Conclude  as  in  the  last  precedent,  from  the  asterisk 
to  the  end.] 

» 
By  indor-  For  that  whereas  one  E.  F.  heretofore,  to  wit,  on,  &c.  at  &c.  made 
aee  of  a  his  certain  promissory  note  in  writing,  bearing  date  a  certain  day  and  year 
♦bleto*^"  therein  mentioned,  to  wit,  the  same  day  and  year  aforesaid,  and  then  and 
hfarer  there  delivered  the  said  note  to  one  G.  H.  and  thereby  then  and  there 
thirty dive  promised  to  pay  to  the  said  G.  H.  or  bearer,  the  sum  of  £ — thirty  days 
dellve^d'  ^^^^  sight  thereof,  which  said  promissory  note  afterwards,  and  before  the 
over  by  payment  of  the  said  sum  of  money  therein  specified,  to  wit,  on  the  day 
to  uf"d^*  and  year  aforesaid,  at,  &c.  aforesaid,  had  been  and  was  delivered  to  the 
fendant, "  said  defendant,  who  was  then  and  there  the  bearer  thereof,  and  entitled  to 
who  in-  .  the  said  sum  of  money  therein  specified ;  and  the  said  defendant,  so  be- 

dorsed  it 
to  plain- 

^'^*  (?)  This  asterisk  is  a  reference  from  the  East,  216.     12  East,  171.     The  first  count 

next  precedent.  •  should  be  framed  as  ante,  131 ;  and  then  in- 

(r)    Under   this  averment  plaintiff   may  sert  the  obove  count,  w^th  a  short  indorse- 

show  that  the  defendant  could  not  be  found  ment,  to  excuse  the   want  of  due  notice  of 

to  ^ive  him  the  notice  in  the  usual  time,  see  non-pay  me '.t  by  maker.     When  the  defend- 

b  B.  &  C.  387.  ant  could  not  be  found  to  give  him  the  no- 

{s)  Seethe  precedent  on  a  bill  of  exchao^  tice  in  the  usual  time,  it  was  held  not  neces- 

and  notes,  Chitty  on  Bills,  7th  ed.  505.     15  sary  to  aver  that  fact,  8  B.  &  C.  387. 
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bg  the  bearer  of  the  said  promissory  note,  and  entitled  to  the  said  sum  of  oir  rw^ 
moDej  therein  specified,  he  the  said  defendant,  afterwards,  and  befi>re  the   "i**^"^ 
jMVDient  of  the  said  sum  of  money  in  the  said  note  specified,  to  wit,  on 
the  day  and  year  aforesaid,  at,  &c«  aforesaid,  indorsed  the  said  promissory 
note,  by  whicfa  said  endorsement,  he  the  said  defendant,  then  and  there  oi^ 
dered  and  appointed  the  said  sum  of  money  in  the  said  promissory  note 
specified,  to  be  paid  to  the  .said  plaintiff,  and  then  and  there  delivered  *the    r*X841 
said  promissory  note,  so  indorsed  as  aforesaid,  to  the  said  plaintiff;  and  the 
said  plaintiff  in   feet  saith,  that  the  said  E.  F.  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  at,  &c.  aforesaid,  had  sight  of  the  said  note,  that 
afterwards,  when  the  said  note  did  become  due  «nd  payable,  according  to 
the  t^or  and  effect  thereof,  to  wit,  on,  &;c.  at,  be.  aforesaid,  the  said  note 
was  presented  and  shown  to  the  said  £.  F.,  iic.-^[State  pruentmeni^ 
rtfiual,  notice^  liabiUiy,  and  promise^  as  amte,  132.] 

[To  the  end  of  the  indorsement  to  plaintiff ,  as  awte^  132.]      And  the  Against 
said  plaintiff  avers,  that  afterwards,  when  the  said  pronussory  note  became  "herema- 
due  and  payable,  according  to  the  tenor  and  effect  thereof,  to  wit,  on,  &c.  ker  coiiiui 
{day  when  it  became  due)  diligent .  search   and  inquiry  was  made  aft;er  the  ^^^  ^ 
said  E.  F.  at,  &c.  aforesaid  (u),  and  elsewhere,  to   wit,  at   be.  (venue)  ^^^^  ^^ 
aforesaid,  in  order  that  the  said  promissory  note  might  be   presented  and  note  be- 
ahown  to  the  said  E.  F.  for  payment  thereof,  but  the  said  E.  F.  could  not,  J*"*  ^^' 
OD  such  search  and  inquiry,  be  found,  nor  did  the  said  E.  F.  then,  or  at 
any  time  before  or  since,  pay,  or  cause  to  be  paid,  the  said  sum  of  money 
in  the  said  prcmiissory  note  specified,  or  any  part  thereof,  but  hath  wholly 
neglected  so  to  do,  to  wit,  at,  be.  aforesaid  ;  of  all  which  said  premises 
the  said    defendant  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
there  had  notice;   by  means,  hc.—^lState  liability,  and  promise  to  pay  on 
rtjuest,  as  ante,  132.     Then  add  a  count  averring  a  presentment  for  pay^ 
ment,  refusal  and  notice  of  non-payment,  as  ante,  132,   and  the  money 
emaUs,  aceouni  stated,  and  breach,] 

For  that  whereas  the  said  defendant,  heretofore,  and  in  the  life^time  of  By  a  inr. 
one  E.  F.  since  deceased,  to  wit,  on,  &c.  at,  be.  made  his  certain  promis*  vising 
sory  note  in  writing,  bearing  date  a  certain  day  and  year  therein  mentioned,  agarnst 
to  wit,  the  day  and  year  aforesaid,  and  thereby  then  and  there  promised  maker 
to  pay,  two  months  after  the  date  thereof,  to  the  said  plaintiff  and  the  (^)* 
said  £.  F.  since  deceased,  or  their  order,  the  sum  of  £50,  for  value  re- 
ceived, and  then  and  there  delivered  the  said  promissory  note  to  the  said 
plamtiff  and  the  said  E.  F.  since  deceased ;  by  means  whereof,  and  by 
ibrce  *of  the  Statute  in  such  case  made  and  provided,  the  said  defendant 
then  and  there  became  liable  to  pay  to  the  said  plaintiff  and  the  said  E«    [*133] 
F.  since  deceased,  in  his  life-time,  the  said  sum  of  money  in  the  said  pro- 
missory note  specified,  according  to  the  tenor  and  effect  of  the  said  promis* 
sory  note,  and  being  so  liable,  he  the  said  defendant,  in  consideration  there- 
of, afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  aforesaid, 
undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  and 

(()  See  the  precedents  and  notes,  Chittj        («)  The  place  where  the  note  is  payable. 
<m   B:ll9.  7th   edi*.   504.     Baylejr,   ld7.---5        (lo)  See  ante,  91.  n.  (a). 
TaoDt.  30—1  Wentw.  322,  331. 
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oir  PRO-  the  said  E,  F.  smce  deceased,  in  his  life-time,  to  pay  them  tiie  said  snm 
MiwoRT  ^f  money  in  the  said  promissory  note  specified,  according  to  the  tenor  and 
effect  thereof. — [Add  money  counts,  account  stated,  and  breach,  as  in  the 
form  by  a  surviving  partner,  ante,  91,  and  if  it  be  material  to  give  in  ev- 
idence a  promise  or  acknowledgment  since  the  death  of  the  partner,  add 
counts  accordingly,  see  ante,  92.] 

P*ype  For  that  whereas  the  said  defendant  and  one  E,   F.  since  deceased, 

§urv?vin^  ^^retofore,  to  wit,  on,  &c.  at,  &tc.  made  their  certain  promissory  note  in 
maker  («).  writing,  bearing  date  a  certain  day  and  year  therein  mentioned,  to  wit,  the 
day  and  year  aforesaid,  and  thereby  then  and  there  px)mised  to  pay,  two 
months  afler  the  date  thereof,  to  the  said  plaintiff  or  order,  the  sum  of 
£50,  for  vtilue  received,  and  then  and  there  delivered  the  said  promissory 
note  to  the  said  plaintiff;  by  means  whereof,  and  by  force  of  the  statute 
in  such  case  made  and  provided,  the  said  defendant  and  the  said  E.  F. 
since  deceased,  in  his  life-time,  then  and  there  became  liable  to  pay  to  the 
said  plaintiff  the  said  sum  of  money  in  the  said  promissory  note  specified, 
according  to  the  tenor  and  effect  of  the  said  promissory  note  ;  and  being 
so  liable,  they  the  said  defendant  and  the  said  E.  F.  in  his  life-time,  in 
consideration  thereof,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at, 
be.  aforesaid,  undertook,  and  then  and  there  faithfully  promised  the  said 
plaintiff  to  pay  him  the  said  sum  of  money  in  the  said  promissory  note 
specified,  according  to  the  tenor  and  effect  thereof.— -[-^ilrfd  money  counts, 
account  stated,  and  breach,  against  surviving  partner,  as  ante,  94,  and  if 
it  be  material  to  give  in  evidence  a  promise  or  contract  since  the  death  of 
the  partner,  add  counts  accordingly,  ante,  94.] 

r*l36]        ^[Commencement  by  husband  and  mfe,   ante,  95.] — For  that  whereas 
By  hns-     the  said  defendant,  heretofore,  and  whilst  the  said  E.  was  sole  and  unmar« 
band  and    pjej^  ^q  ^jj^  on,  fcc.  at,  &c.  that  is  to  say,  at,  &c.  made  his  certain  pro- 
note  paya-  i^iissory  note  in  writing,  bearing  date  a  certain  day  and  year  therein   men- 
ble  to  her  tioned,  to  wit,  the  day   and  year  aforesaid,   and  thereby  then  and  there 
vhiUtsole  promised  to  pay,  two  months  after  the  date  thereof,  to  the  said   E.  now 
the  wife  of  the  said  A.  B.  (by  her  then  name  and  addition  of  E.  F.)  or 
order,  the  sum  of  £ —  value  received,  and  then  and  there  delivered  the 
said  promissory  note  to  the  said  E.  ;  by  means  whereof,  and  by  force  of 
the  Statute  in  such  case  made  and  provided,  he  the  said  defendant  then 
and  there  became  liable  to  pay,  to  the  said  E.,  whilst  she  was  sole  and  un- 
married, the  said  sum  of  money  in  the  said  promissory  note  specified,  ac- 
cording to  the  tenor  and  effect  of  the  said,  promissory  note  ;  and  being  so 
liable,  he  the  said  defendant,  in  consideration  thereof,  aftervr-ards,  to  wit, 
on  the  day  and  year  aforesaid,  at,  &c.  aforesaid,  undertook,  and  then  and 
there  feithfuUy  promised  the  said  E.  whilst  she  was  sole  and  unmarried, 
to  pay  her  the  said  sum  of  money  in  the  said  promissory  note  specified, 
accoraing  to  the  tenor  and  effect  thereof. — [Add  count  on  promise  to  the 
wife  before  marriage,  as  directed,  ante,  95.] 

(x)  8ee  ante,  94,  n.  (a).     It  raiglit  be  de-  393.    if  the  husband  sue  alone,  on  a  note 

scribed  as  the  note  of  the  survivor  only^  1  B.  given  to  the  wife  daring  coverture,  tbe  note 

&A.29.  niay  be  described  as  given  to  the  husband, 

(y)  See  Chilly  on  Bills,  7th  edit.  19,  342.  without  noticing  the  wife,  4  T.  R.  61b.    See 

See   precedent,   post,  1G3,  on   bill  of  wife,  1   B.  ^  A.  21  d. — Ante.   vol.   i.  179,  as  to 

where  husband  married   before  it  fell  due.  Joinder  of  Actions,  iS&c. 
Tha  husband  and  wi£i  may  join,  t2  U.  «fc  S. 
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For  that  whereas  the  said  defendant,  heretofore  and  before  the  intermar-  o"  ^ko. 
riageof  the  said  C.  T.  (the  testator)  with  one  Ann  L.  as  hereinafter  men-  "g*!J^"/' 
tioned,  to  wit,  on  &c.   (date  of  note)  at  (London)  to  wit,  at,  kc.  made 
bis  certain  promissory  note  in  writing,  bearing  date  the  day  and  year  afore-  By  an  «- 
said,  and  thereby  then  and  there  promised  to  pay  to  the  said  Ann  L.,or  ^^^^^^  ^^ 
order,  on  demand,  the  sum  of  — /.  together  with  lawful  interest  for  the  abletfihe 
same,  value  received,  and  then  and  there  delivered  the  said  promissory  wifrofthe 
note  to  the  said  Ann  L.  whilst  she  was  sole  and  unmarried ;  and  the  said  j^^l"^^^ 
plaintiff  avers,  that  aftevwards,  to  wit,  on,  &c.  (day  of  marriage  or  about  it)  their  mar- 
to  wit,  at,  inc.  aforesaid,  the  said  C.  T.  intermarried  with  the  said  Ann  ^>^0^«  '^^ 
L ;  by  means  whereof,  and  by   force  of  the  Statute  in  such  case  made  Uj°J  ^^"7" 
and  provided,  the  said  defendant  then  and  there  became  liable  to  pay  to  dorsed  it 
the  said  C.  T.  the  said  sum  of  money  and  interest  in  the  said  promissory  (')* 
note  specified,  according  to  the  tenor  and  effect  of  the  said  promissory  note, 
and  being  so  liable,  and  tlie  said  sum  of  money  in  the  said  promissory  note 
specified  being   unpaid,  he  the   said    defendant,  in   consideration   there« 
of,  afterwards,  and  after  the   said  intermarriage,  to  wit,  on,  &c.  (any  day 
after  the  marriage)  at,  &c.  aforesaid,  undertook  and  then  and  there  .  faith* 
Mlj  promised  the  said  C.  T.  to  pay  him  the  said  sum  of  money  in  the 
said  promissory  note  specified,  according  to  the  tenor  and  effect  thereof. 

For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &c.  at,  &c.  By  hus- 
made  his  certain  promissory  note  in  writing,  bearing  date  a  certain  day  and  t»nd 
year  therein  mentioned,  to  wit,  the  day  and  year  aforesaid,  and  tlien  and  J|^^"f '  ^^ 
there  delivered  the  said  promissory  note  to  the  said  £.  then  and  there,  made  io 
and  still  being  the  wife  of  the  said  plaintiff,  and  for  the  use  and  benefit  of  ^'^^  ^^' 
the  said  plainUff ;  by  which  said  promissory  note,  he  the  said  defendant  "rtttre^Co). 
then  and  there  promised  to  pay,  two  months  after  the  date  thereof.  Ho  the 
said  E«  so  then  being  the  wife  of  the  said  plabtiff,  or  order,  £50,  for 
value  rec^ved  by  him  the  said   defendant;    by  reason   whereof,  &c.— 
[State  liability,  and  promise  to  pay  plaintiff ,  as  ante,  115.] 

[Commencement   against  husband  and  wife,  as  ante,  96.] — ^For  that  ^j^*'^^ 
whereas  the  said  E.  heretofore,  and  whilst  she  was  sole  and  unmarried,  to  and  wife, 
wit,  on,  &c.  at,  &c.  made  her  certain  promissory  note  in  writing,  bearing  <>"  *^" 
date  a  certain  day  and  year  therein  mentioned,  to  wit,  the  day  and  year  ^^^^  ^ J,^ 
aforesaid,  and  thereby  tlien  and  there  promised  to  pay  two  months  after  riage. 
the  date  thereof,  to  the  said  plaintiff,  or  order,  the  sum  of  £ —  for  value 
received,  and  then  and  there  delivered  the  said  promissory  note  to  the  said 
plaintiff;  by  means  whereof,  and  by  force  of  the  Statute  in  such  case 
made  and  provided,  the  said  E.  then  and  there  became  liable  to  pay  to 
the  said  plaintiff  the  said  sum  of  money  in  the  said  promissory  note  speci- 
fied, according  to  the  tenor  *and  effect  of  the  said  promissory  note ;  and    r«i  371 
being  so  liable,  she,  the  said  E.,  in  consideration  thereof,  afterwards,  and    "■         •* 
whilst  she  was  sole  and  unmarried,  to  wit,  on  the  day  and  year,  aforesaid, 
at,  &c.  aforesaid,  undertook,  and  then  and  tliere  faithfully  promised  the 
said  plaintiff  to  pay  him  the  said  sum  of  money  in   the  said  promissory 
note  specified,  according  to  the  tenor  and  effect  thereof.  — [Add  money 

(i)  Tbit  this  aotion  lies  and  in  this  form,         (a)  See  ante,  n.  ht)  preceding  page. 
■^1  B.  &  A.218. 
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ON  rao*    emmtB,  and  breaeA,  as  ante,  97.     LU.   Ent.  27.    A  count  on  a  pramUe 

-lltMRT 
*OTBf« 


MitMRT    ^j^  marriage  cannot  be  added.     1  Thmt.  212.] 


J^Mign*  [Commencement  by  assignees,  as  ante,  97.] — For  that  whereas  the  said 
Uskrupty  defendant,  heretofore,  and  before  the  said  E.  F.  became  a  bankrupt,  to 
afainst  wit,  OH,  &c.  (date  of  note)  at,  &c.  made  his  certain  promisscMry  note  in 
"i>^'^^»  writing,  bearing  date  a  certain  day  and  year  therein  menticmed,  to  wit,  the 
able\o  day  and  year  aforesaid,  and  thereby,  (twelve)  months  after  the  date  there- 
baakrupfe  of,  promised  to  pay  to  the  said  E.  F.  or  order  £—  value  received,  and 
^  '*  tb^i  and  there  delivered  the  said  promissory  note  to  the  said  E.  F. ;  by 

reason  whereof,  and  by  force  of  the  Statute  in  such  case  made  and  provid- 
ed, the  said  defendant  then  and  there  became  liable  to  pay  to  the  said  E. 
F.  die  said  sum  of  money  in  the  said  promissory  note  specified,  accord- 
ing to  the  tenor  and  effect  of  the  said  promissory  note  ;  and  being  so  liable, 
he  the  said  defendant,  in  consideration  thereof,  afterwards,  and  before  the 
said  £.  F.  became  a  bankrupt,  to  wit,  on  the  day  and  year  aforesaid,  at, 
be.  aforesaid,  undertook,  and  then  and  there  faithfiilly  promised  the  said 
E.  F.  to  pay  him  the  said  sum  of  money  in  the  said  promissory  note  spe- 
cified, according  to  the  tenor  and  effect  of  the  said  promissory  note.^— 
{*188]  [Add  counts  on  the  consideration  of  the  note  and  money  counts,  *and  ac- 
count stated,  on  promises  to  the  bankrupt,  and  breach,  as  ante,  98 ;  and  if 
it  be  material  to  give  in  evidence  any  debt,  promise,  or  acknowledgment , 
rinee  the  bankruptcy,  add  counts  accordingly ^  see  ante,  99.] 

By  *^  ^        (to  wit.)     A.  B.  and  C.  D.  stewards  and  trustees  of  a  certain 

afrlendlj  Friendly  Society,  commonly  called   held  at,  k.c.  (according  to  the 

MoJety(e},  fact)  complain  of  E.  F.  being,  be.  For  that  whereas  the  said  society 
was  and  is  a  society,  established  according  to  a  certain  act  of  parliament, 
made  and  passed  in  the  10th  year  of  the  reign  of  his  late  Majesty  King 
George  the  Fourth,  intituled,  ^<  An  Act  to  consolidate  and  amend  the  laws 
relating  to  Friendly  Societies  ; "  and  that  before  the  making  the  pronuses 
and  undertakings  hereinafter  mentioned,  to  wit,  on  &c.  all  the  rules,  or- 
ders, and  regulations,  under  which  the  said  society  was  thereafter  to  be 
governed,  were  duly,  and  according  to  the  form  of  tlie  Statute  in  such 
case  made  and  provided,  exhibited,  confirmed,  and  filed  at  the  General 
Quarter  Sessions  of  the  Peace,  holden  at,  &c.  on  &c,  (d)  to  wit,  at  &c.  And 
whereas  also,  heretofore,  to  wit,  on,  Stc.  (date  of  note  )  at,  &c.  aforesaid, 
the  said  defendant  made  his  certain  promissory  note  in  writing,  bearing 
date  a  certain  day  and  year  therein  mentioned,  to  wit,  the  day  and  year 
last  aforesaid,  and  thereby  then  and  there  promised  to   pay  to  one  ■ 

and  the  rest  of  the  society  held  at,  &;c.  (as  in  note)  the  sum  of /.  and 

in  one  month's  notice  to  pay  the  principal,  or  any  part  thereof;  which 
said  promissory  note  was  so  made  for  the  use  and  benefit  of  the  said  soci- 
ety and  then  and  there  belonged  to  the  same  ;  and  by  force  of  the  Sta- 

(b)   See  ante,  98,  as  to  aait  against  as-  Yes.  441,  802,  OS.—Burn.   J.  tit.   Friendly 

fti^nees  and  joinder  of  action,  &c.  and  ante,  Societies, 

▼ol.  i.  46,  lej4.  (</)  Core  must  be  taken  that  this  corres- 

(e)  The  statute  now  in  force  relative  to  ponds  wi(h  the  caption  or  style  of  the  Ses« 

these  societies  is  the  10  Geo.  4.  c.  56.     The  sions.     When    the    action    is    sustainable, 

prior  acts  were  the  33  Geo.  3.  c.  54.  s.  10. —  though  the  rules  of   the   society  have  not 

36  Geo.  3-  e.    111.^-49  Geo.  3.  c.   1S5. — 59  been  confirmed  at  the  Quarter  Sessions,  see 

''     .  3.  c.  188.  s.  7.-  See  15  Ves.  2tt0.— 6  5  B.  &  A.  769. 
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tnte  Id  such  esse  made  and  provided,  became  and  still  is  rested  in  the  on  fro 
said  plainti£,  as  such  stewards  and  trustees  as  aforesaid,  for  the  use  and 
beoetit  of  the  said  society  ;  and  whereby,  and  by  force  ot  the  Statute  in 
SDcb  case  made  and  provided,  he  the  said  defendant  then  and  there  be- 
came, and  was,  and  still  is,  liable  to  pay  to  the  said  plainti&,  as  such 
stewards  and  trustees  as  aforesaid,  the  said  sum  of  money  in  the  said  note 
specified,  and  interest  thereon  as  aforesaid,  according  to  the  tenor  and  ef- 
fect of  the  said  promissory  note  ;  and  being  so  liable,  he  the  said  defend- 
ant in  consideratioD  thereof,  afterwards^  to  wit,  on  the  day  and  year  last 
afaresaid,  at,  &c.  aforesaid,  tindertook,  and  then  and  there  faithfully  pro- 
mised the  said  plaintiff,  then  and  there,  and  stiH  being  stewards  and  trus- 
tees of  the  said  society  as  aforesaid,  as  such  stewards  and  trustees,  to  pay 
them  the  said  sum  of  money  in  the  said  note  specified,  and  interest  there- 
oa,  according  to  the  tenor  and  "^effect  of  the  said  promissory  note ;  and  [*139] 
the  said  plaintiffs  aver,  that  afterwards  to  wit,  on  the  day  and  year  last 
afaresaid,  at,  &c.  they  the  said  plaintiffs  so  being  such  stewards  and  trus- 
tee as  aforesaid,  gave  one  month's  notice  to  the  said  defendant  to  pay  the 
said  principal  money  of,  &c«  and  then  and  there  requested  the  said  de- 
fendant to  pay  to  tbem  the  said  plaintiffs,  as  such  trustees  as  aforesaid,  for 
the  use  and  benefit  of  the  said  society,  the  said  sum  of  money  in  the  said 
note  specified,  and  interest  thereon^  according  to  the  tenor  and  effect  of  the  ^  . 
sud  promissory  note.  And  whereas,  also,  the  said  society  being  so  es-  eount. 
taUished,  and  all  the  rules,  orders,  and  regulations  of  the  said  society  hav- 
ing been  so  exhibited  and  confirmed,  and  filed  at  the  General  Quarter  Ses- 
sions aforesaid,  the  said  defendant,  heretofore,  to  wit,  on,  be.  aforesaid,  at, 
kc.  aforesaid  made  his  certain  other  promissory  note  in  writing,  bearing 
date,  &c.  (setting  out  note  a$  before) y  which  said  last-mentioned  promis- 
8i»y  note  was  so  made  for  the  use  and  benefit  of  the  said  society,  and  be- 
longing to  the  same,  and  by  fofce  of  the  Statute  became,  and  was,  and 
still  is,  vested  in  the  said  plaintiff,  as  such  stewards  and  trustees  as  afore- 
said, for  the  use  and  benefit  of  the  said  society ;  and  thereby,  and  by  force 
of  the  Statute  in  such  case  made  and  provided,  the  said  defendant  then 
and  there  became,  and  was  liable  to  pay  to  the  said  plaintiffs,  as  such 
trustees  as  aforesaid,  the  said  sum  of  money  in  the  said  last-mentioned 
pnxnissory  note  specified,  and  interest  thereon  as  aforesaid,  according  to 
the  tenor  and  effect  of  the  said  last-mentioned  note  ;  and  being  so  liable, 
he  the  said  defendant,  in  consideration  thereof,  afterwards,  to  wit,  on,  &c. 
at,  be.  undertook,  and  then  and  there  faithfully  promised  the  said  plain- 
ti£,  so  then  and  there,  and  still  being  stewards  and  trustees  of  the  said 
society,  as  such  stewards  and  trustees,  to  pay  them  the  said  sum  of  mo- 
ney in  the  said  last-mentioned  note  specified,  according  to  the  tenor,  &;c.  xhird 
{merment  of  request  and  noticey  as  in  first  count.)  And  whereas,  also,  count,  for 
the  said  defendant  afterwards,  to  wit,  on,  fcc.  at,  &c.  aforesaid,  was  in-  J"*^?u^*u 
debted  to  the  said  society  in  the  sum  of — L  for  so  much  money  by  the  society, 
said  society,  before  that  time,  lent  and  advanced  to  the  said  defendant  at 
his  special  instance  and  request ;  and  being  so  indebted,  he  the  said  de- 
fendant, in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  at,  he.  aforesaid,  undertook,  and  then  and  there  faithfully 
promised  the  said  plaintiffs,  as  such  stewards  and  trustees  as  *aforesaid,  to  [*140] 
pay  them,  for  the  use  and  benefit  of  the  said  society,  the  said  sam  of — Z., 
last-mentionedy  whenever  afterwards  he  the  said  defendant  should  be  there- 


140  0EGLAEATION8  IN  AMUMP8IT. 

OK  fRo-  yj^^Q  afterwards  requested,  (other  common  'counti  similar  to  the  last,  and 
voTKB.  hreach,  as  follows ;)  Yet  the  said  defendant  contriving  to  deceive  and 
defraud  the  said  society  in  this  behalf,  hath  not  as  yet  paid  the  said  plain* 
tifFs,  or  either  of  them,  for  the  use  and  benefit  of  the  said  society,  or 
otherwise,  the  said  sums  of  money,  or  any  part  thereof,  although  so  to  do, 
he  the  said  defendant  afterwards,  to  wit^  on  the  day  and  year  last  afore- 
said, at,  be.  aforesaid,  was  requested  by  the  said  plaintiffi,  as  such  stew- 
ards and  trustees  as  aforesaid,  but  to  pay  the  same,  or  any  part  thereof,  he 
the  said  defendant  hath  hitherto  wholly  refused,  and  still  doth  refuse,  To 
the  damage  of  the  said  plaintiffs,  as  such  stewards  and  trustees  as  afore- 
said, of  — Z  and  therefore  they  bring  there  suit,  &c. 

Byexecu-       [Commsncemsnt  by  executor  or  administrator,  as  ante,   101.]-— For  that 
mintrtra."    whereas  the  said  defendant,  heretofore,  and  in  the  life-time  of  the  said  E. 
tor  of        F.  since  deceased,  to  wit,  on,  &c.  at,  &tc.  made  his  certain  promissory  note 
payee        Jn  writing,  bearing  date  a  certain  day  and  year  therein  mentioned,  to  wit, 
^j^^jVv   the  same  day  and  year  aforesaid,  and  thereby  then  and  there  promised  to 
pay,  two  months  after  the  date  thereof,  to  the  said  E.  F.   or  order,  the 
sum  of  50Z.  for  value  received  ;  by  means  whereof,  and  by  force  of  the 
Statute  in  such  case  made  and  provided,  he  the  said  defendant  then  and 
tiiere  became  liable  to  pay  to  the  said  E.  F.  the  said  sum  of  money  in  the 
said  promissory  note  specified,  according  to  the  tenc»  and   effect  of  the 
said  promissory  note ;  and  being  so  liable,  he  the  said  defendant,  in  con- 
sideration thereof,  afterwards,  and  in  the  life-time  of  the  said  E.  F.  to  wit, 
on  the  day  and  year  aforesaid,  at,  &c.  aforesaid,  undertiook,  and  faithfully 
promised  the  said  E.  F.  to  pay  hini  the  said  sum  of  money  in  the  said 
promissory  note  specified,  according  to  the  tenor  and  effect  of  the  said 
note. — [Add  counts  on  the  consideration  of  the  note,  and  all  the  money 
counts,  and  account  stated,  laying  the  promises  to  the  deceased,  and  con- 
clude with  the  breach  at  suit  of  an  executor,  and  profert,  as  ante,  1 10,  or, 
the  breach  at  suit  of  an  administrator,  and  profert,  as  ante,   110.     If  it 
be  material  to  prove  a  promise  since  the  death,  add  counts  accordingly.] 

Byexecu-  [Same  as  in  the  last  precedent,  to  the  ivords  ^^  to  the  damage,  fyc,''  at 
tor  or  ad-  (hc  end  of  the  breach,  and  then  proceed  as  foUows :]  And  also  for  that 
tor"on^ro-  ^^ereas  the  said  defendant,  heretofore,  *and  in  the  life-time  of  the  said 
mise  since  E.  F.  to  wit.  On,  &^c.  aforesaid,  at,  &c.  aforesaid,  made  his  certain  other 
thedcaUi  promissory  note  in  writing,  bearing  date  the  day  and  year  last  aforesaid, 
r*1411  ^"^  thereby  then  and  there  promised  to  pay,  two  months  after  the  date 
*•  thereof,  to  the  said  E.  F.  or  order,  the  sum  of  50Z.  for  value  received,  and 

then  and  there  delivered  the  said  last-mentioned  promissory  note  to  the 
said  E.  F. ;  by  means  whereof,  and  by  force  of  the  Statute  in  that  case 
made  and  provided,  the  said  defendant  then  and  there  became  liable  to 
pay  to  the  said  E.  F.  the  said  sum  of  money  in  the  said  last-mentioned 
promissoiy  note  specified  according  to  the  tenor  and  effect  of  the  said  last- 
mentioned  promissory  note ;  and  being  so  liable,  and  the  sum  of  money 

(«)  As  to  actions  by  and  againsl  execup-  and  post,  next  precedent.     It  is  dangerous 

U)rs  see  ante,  vol.  i.  12.  to  insert  this  count  unless  there  has  been 

(/)  As  to  this  count,  see  3  East,  400. —  some  express  promise  since  the  death,  as  it 

Wjlfs' Rep.  2^.     Some  precedents  state  the  subjects  the  plaintiffs  to  costs,  we  9  B.  dE& 

proving;  the  will  ibraially,  as  ante,  129,  180,  Ores.  1G6.  Ante,  102,  n.  (t). 
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in  the  said  last-mentioned  note  specified,  being  and  remaining  wholly  un-  ow  ^*o- 
paidaod  unsatisfied,  he  the  said  defendant,  in  consideration. thereof,  after- 
vards,  and  after  the  death  of  the  said  £.  F.  to  wit,  on,  be.  (g)  at,  &;c. 
aforesaid,  undertook,  and  then  and  there  faithfully  promised  the  said  plain- 
tiff as  executor,  (or  "  as  administrator  as  aforesaid*')  to  pay  him  the  said 
sum  of  money  in  the  said  promissory  note  specified,  according  to  the  tenor 
and  effect  thereof.  —  [Add  other  common  counts^  as  directed  ante,  102, 
(Old  conclude  with  pro/ert  of  probate,  as  ante,  102,  or  letters  of  adminis- 
tration, as  ante,  1 10.] 

[Proceed  to  the  end  of  the  note,  and  liability  and  promise  to  pay  testa-  7*"«  J»k» 
tor,  as  ante,  140,  and  then  as  follows:^ — And  the  said  plain tifi'  in  fact  fop"**,!)^' 
savs,  that  after  the  making  of  the  said  note,  and  before  the  payment  of  tmg  the 
the  sura  of  money  therein   specified,  to  wit,  on  the  day  and  year  aforesaid,  probate, 
at,  &c.  aforesaid,  the  said  E.  F.  died,  having'  duly  made  and  published 
his  last  will  and  testament  in  writing,  and  thereby  constituted  and  ap- 
pointed the  said  plaintiff  executor  thereof,  after  whose  death,  and  before 
the  payment  of  the  said  sum  of  money  in  the  said  note  specified,  to  wit, 
on  the  day  and  year  aforesaid,   at,  &c.  aforesaid,  the  said  plaintiff  duly 
proved  the  said  last  will  and  testament  of  the  said  E.  F.  and  took  upon 
himself  the  burden   of  the  execution    thereof,  of  all   which  said  several 
premises  the  said  defendant  afterwards,  to  wit,  on   the  day  and  year  afore- 
said, at,  &c.  aforesaid,  had  notice ;  and  thereupon  the  said  defendant,  in 
consideration  thereof,  then   and  there,  and    before  the  payment  *of  the    [*142] 
said  sum  of  money  in  the  said  note  specified,  to  wit,  on  the  day   and  year 
aforesaid,  at  &c.  aforesaid,  undertook,  and  tlien  and  there  faithfully  pro- 
mised the  said  plaintiff,  as  executor  as  aforesaid,  to  pay  him  the  said  sum 
of  money  in  the  said  note  specified,  when  he  the  said  defendant  should  be 
thereunto  afterwards  requested  .-^"[-^dd  counts,  as  directed  in  the  last  pre- 
eedtnt.] 

[For  commencement  against  executors   and  administrators,  ante,   106.  fj^j^g^ 
112.] — ^For  that  whereas   the  said  E.  F.  in  his  life-time,  to  wit,  on,  &c.  theexeca- 
at,  tc.  made  his  certain  promissory  note  in  writing,  bearing  date  a  certain  ^^  ^'^  *«** 
day  and  year  therein  mentioned,  to  wit,  the  same  day  and  year  aforesaid,  toi"of 
and  thereby  then  and  there  promised  to  pay,  two  months  after  the  date  maker, 
thereof,  to  the  said  plaintiff,  or  order,  the  sum  of  50?.  for  value  received ; 
hy  means  whereof,  and  by   force  of  the  Statute  in  such  case  made  and 
provided,  the  said  E.  F.  in  his  life-time,  then  and  there  became  liable  to 
pay  to  the    said  plaintiff  tlie  said  sum  of  money  in  the  said  promissory 
note  specified,  according  to  the  tenor   and  effect  of  the  said  promissory 
note,  and  being  so  liable,  he  the  said  E.  F.  in  his  life-time,  in  considera- 
tion thereof,  aftenvards,  to  wit,  on  the  day   and  year  aforesaid,  at,  &c. 
aforesaid,  undertook,  and  then  and  there  faithfully  promised  the  said  plain- 
tiff to  pay  him  the  said  sum  of  money  in   the  said  promissory  note  speci- 
fied, according  to  the  tenor  and   effect  of  the  said   promissory   note. — 
[Then  add  counts  on  the  consideration  of  the  note,  aud  the  money  counts, 
w  promises  of  the  deceased,  and  a  breach  against  an  executor,  as  ante, 


(jg)  Some  day  jast  before  the  commencement  of  the  action. 
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?^J^S  106,  and  against  an  administrator,  a$  ante,  112.  If  it  bt  material  to 
give  in  evidence  a  promise  of  admission  of  defendant  since  the  death,  add 
counts  accordingly,  and.  which  may  be  framed  nearly  as  in  the  last  prect' 
dent.] 


MlllORY 
HOT  KB. 


[»143] 


*n.  ON  CHECKS. 


By  payee  For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &c.  (date  of 
»f  a  check  check)  at,  &c.  (venue)  according  to  the  usage  and  practice  of  merchants, 
drawer  ^^^ide  his  certain  draft  or  order  in  writing  for  the  payment  of  money 
(h),  comnKMily  called  a  check  on  a  banker,  bearing   date  a  certain  day  and 

year  tisercin  mentioned,  to  wit,  the  day  and  year  aforesaid,  and  then  and 
there  directed  the  said  draft  or  order  to  certain  persons  by  the  names, 
style,  and  firm  of  Messrs.  E.  F.  and  G.  H.  (as  in  check),  and  thereby  then 
and  there  required  the  said  Messrs.  E.  F.  and  G.  H.  to  pay  to  the  said 
plaintiff  or  bearer  50/.,  and  then  and  there  delivered  the  said  draft  or  or- 
der to  the  said  plaintiff:  and  the  said  plaintiff  avers,  that  after  the  making 
of  tlie  said^  draft  or  order,  and  before  the  payment  of  the  said  sum  of 
money  therein  specified,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c. 
(venue)  aforesaid,  the  said  draft  or  order  was  presented  and  shown  to  the 
said  Messrs.  E.  F.  and  G.  H.  for  payment  thereof,  according  to  the  said 
usage  and  practice  of  merchants,  and  they  were  then  and  there  requested 
to  pay  the  said  sum  of  money  therein  specified,  according  to  the  tenor  and 
effect  thereof;  but  that  the  said  Messrs.  E.  F.  and  G.  H.  did  not,  nor 
would,  at  the  said  time  when  the  said  draft  or  order  was  so  shown  and 
presented  to  them  for  payment  thereof  as  aforesaid,  or  at  any  time  after- 
wards, pay  the  said  sum  of  money  therein  specified,  or  any  part  thereof, 
but  then  and  there  wholly  neglected  and  refused  so  to  do,  whereof  the 
said  defendant  afterwards,  to  wit,  on  tlie  day  and  year  aforesaid,  at,  &c. 
(venue)  aforesaid,  had  notice  ;  by  means  whereof  the  said  defendant,  then 
and  there  became  liable  to  pay  to  the  said  plaintiff  the  said  sum  of  money 
in  the  said  draft  or  order  specified,  when  tlie  said  defendant  should  be 
thereunto  afterwards  requested ;  and  being  so  liable,  the  said  defendant, 
in  consideration  thereof,  aften^ards,  to  wit,  on  the  day  and  year  aforesaid, 
at,  &.C.  (venu^)  aforesaid,  undertook,  and  then  and  there  faithfully  promised 
the  said  plaintiff  to  pay  him  the  said  sum  of  money  in  the  said  draft  or 
order  specified,  when  he  the  said  defendant  should  be  thereunto  afterwards 
requested. 

Jr*l44]        *For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &c.  (date 
/  ^u'^l  ^  cAecfc)  at,  &c.  (venue)  according   to  the  usage  and  practice  of  mer- 
affainst^^    chants,  made  his  certain  draft,  or  order,  in  writing,  for  tlie  payment  of 
drawer,      money,  commonly  called  a  check  on  a  banker,  bearing  date  a  certain  day 
and  year  therein  mentioned,  to  wit,  the  day  and  year  aforesaid,  and  then 
and  tiiere  directed  the  said  draft  or  order  to  certain  persons,  by  the  name, 
style,  and  firm  of  Messrs.  &c.  (as  in  check)  and  thereby  then  and  there 

(A)  See  Chittj  on  Bills,  7th  edit.  322,  51.    Mills  v.  Oddy,  3  Dowl.  722. 
— See  Form,  id.  496.     See  a  recent  form  in 
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Tcquested  the  said  Messrs.  &c.  to  pay  to  one  E.  F.  or  bearer,  50Z.,  and       «» 
then  and  there  delivered  the  said  draft  or  order  to  the  said  E.  F. ;  and  the    ^"'^^'"* 
said  E.  F.  to  whom,  or  to  the  bearer  of  the  said  draft  or  order,  the  pay- 
meot  of  the  said  sum  of  money  therein  specified,  was  thereby  directed  to 
be  made,  after  the  making  of  the  said  draft  or  order,  and  before  the  pay- 
ment of  the  said  sum  of  money  therein  specified,  to  wit,  on  the  day  and 
year  aforesaid,  at,  &c.  (venue)  aforesaid,  duly  transferred,  assigned,  and 
delivered  the   said  draft  or  order  to  the  said  plaintiff,  who  thereby  then 
and  there  became  and  ^vas,  and  from  thence  hitherto  hath  been,  and  still 
is,  the  lawful  bearer  (t)  thereof,  and  entitled  to  the  payment  of  the  said 
sum  of  money  therein  specified,  and  the  said  plaintiff  avers,  that  after  the 
making  of  the  said,  &c. — [As  in  the  last  precedent,  from  the  asterisk  to 
the  end,] 


OV  I?rLAND 


m.  ON  INLAND  BILLS  OF  EXCHANGE  (j).  >h.li  of 

^  EX- 

CHAMOX 

[Commencement  in  K,  B,,  C.  P.  or  Exchequer,  as  directed  ante,  12  to  p^, 


iwer 


20.] — ^For  that  whereas  the  said  plaintiff,  heretofore,  to  wit,  on,  &c.  (date  against 
of  bill)  at,  &c.  {place  where  bill  dated)  (/),  that  is  to  say,  at,  &c.  (venue)  acceptor, 
according  to  the  usage  and*  custom  of  merchants,  from  time  immemorial  accepted 
used  and    approved  of  within  this  kingdom,  made  his  certain  bill  of.  *ex-  ffenerallj 
change,  in  writing,  bearing  date  the  same  day  and  year  aforesaid  (m).  and  ,Jt  „  ^ii 
then  and  there  directed  the  said  bill  of  exchange  to  the  said  defendant  (n),  agent  {k), 
and  thereby  and  then  and  there  requested  the  said  defendant  (o),  (two)    [*145] 
months  after  the  date  thereof,  to  pay  to  the  said  plaintiff,  or  his  order,  the 
sum  of  £50  (p),  for  value  received   (q)  ;  which  said  bill  of  exchange  the 
said  defendant  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  fee, 
{vtniui)  aforesaid,  upon  sight  thereof,  accepted,  according  to  the  said  usage 
and  custom   of  merchants  (r)  ;  by  means  whereof,  and  according  to  the 
said  usage  and  custom  of  merchants,  the   said  defendant,  then    and  there 

became  liable  to  pay  to  the  said  plaintiff  the  said  sum  of  money  in  the 

> 

(i)  According  to  the  form  and  observa-  (n)  Thongh  usual,  it  is  not  necessary  to 

tioDs  in    Mills   v.   Oddy,  3   Dowl.  722  and  state  the   address   of  the   bill   in  an  action 

7«6,  it  suffices  to  state   a  delivery  to  the  against  the  acceptor,  unless  he  is  misdescrib- 

plaintiff,  without  averring   that  he   is  the  ed  therein,  ante,  115,  n.  (/).  3  J.  B.  Moore, 

bearer.  91. 

(j)  The  Pleader  sliould  observe  that  the  (o)   The  direction  to  the  defendant  need 

following  Precedents  on  bills  are  framed  up-  not  be  noticed.  3  J.  B.  Moore,  91.  d  Taunt, 

on  bills  as   usually   drawn — but  bills  fre-  739,  S.  C 

qtiently  vary  in  form,  and  in  such  cases  care  {p)  See  ante,  115,  n.  (/). 

>bonld  be  taken  not  to  follow  the  above  pre-  (7)  See  ante,  115,  n.   (^),  as  to  whnt  is  a 

cedents  too  closely  for  fear  of  a  variance  variance.     The  statement  of  the  delivery  to 

(^)  The  notes  in  the  preceding  precedents  the  acceptor  is   untechnical    in   an   action 

on  promissory  notevwill,  fur  the  most  part,  against  him,  but  not  demurrable,  5  Cast,  476. 

be  here  useful  and  applicable.  (r)  An  acceptance  by  agent  may  be  de- 

(/)  This  however  is  not  necessary  in  case  8crib>'d   as   made   by  the  parly  himself,  2 

of  an  inland  bill.     3  Campb.  304 — Chitty  Campb.  604.     If  the  acceptance  be  dated  on 

on  Bills,  7th  edit.  4^,  n.  (1/). — Bnyley,  175.  a  day  different  to   the  date  of  the   bill,  it 

If  the  bill  be  drawn  at  Dublin  in  Ireland,  it  should  be  described  accordingly.     By  the  1 

should  be  so  stated, 2  B.  ds  A.  301. — 1  B.  &,  and  2  Geo.  4«  c.  78,  an  inland  bill  must  be 

C.  16.— 2  U.  (k  R.  15.  S.  C.  accepted  by  writing  the  acceptance  on  the 

(m)  If  the  bill  has  no  date,  or  it  be  doubt-  face  of  the  bill,  but  there  is  no  necessity  for 

fnl,  omit  the  words  «^  bearing  date,"  &c.  6  stating  in  the  declaration  that  it  was  so  ac- 

H.  &  8.  73.  eepted.    6  Bingh.  529. 

Vol.  II.  14 


).4$  DEQLAEATI0K8  19  ABSQMPBVr. 

Off  iwh^vB  paid  bill  of  exchange  specified,  accordmg  to  the  teaor  and  effect  of  the 
"**iI'x-°^  aaid  bill  of  exchange,  and  of  his  said  acceptance  thereof;  and  being  so 
cHAHffx.  liable,  he  the  said  defendant,  in  consideration  thereof,  afterwards,  to  wit, 
on,  &c.  aforesaid,  at,  fee.  aforesaid,  undertook,  and  then  and  there  faith' 
iiilly  pronused  the  said  plaintiff  to  pay  him  the  said  sum  of  money  in  the 
said  bill  of  exchange  specified,  according  to  the  tenor  and  effect  of  the 
aaid  bill  of  exchange,  and  of  his  said  acceptance  thereof*— [^ert  coioUi 
uwm  the  consideratum  of  the  HU  between  the  plaintiff  and  defendant,  and 
all  the  money  cowits,  count  for  interesty  account  itatedy  and  breach,  laying 
the  day  after  the  biU  woe  due^  andjust  before  the  actum  uhu  eowunenced.] 

The  like        ^^^  ^^^  whereas  the  said  plaintiff,  heretofore,  to  wit,  on,  &c.  (t)  at  &c. 

on  a  bill     according  to  the  usage  and  custom  of  merchants,  %iade  his  certam  bill  of 

^'^  *        exchange,  in  writing,  bearing  date  by  mistake  the day  of A. 

date  fs).     ^' 1^^^  ^^^  ^^d  there  meant,  intended,  and  understood  by  the  said 

r*146]  plaintiff  and  the  said  defendant  to  be  dated  on  the  said,  &:c.  (u)  and  then 
and  there  directed  the  said  biU  of  exchange  to  the  said  defendant,  and 
thereby  then  and  there  requested,  &c,— [Proceed  as  luuaL] 


Bkdrfiwer      [State  the  biU  payable  to  dra/wer^s  order,  and  the  acceptance,  as  fO^f 
layaMe  to  ^^^'  ^"^  thenproceed  a$  follows  ;]— And  the  said  plaintiff  avers  that  he 


oi 

hia  ordetV  hath  not,  at  any  time  since  the  making  of  the  said  bill  of  exchange,  hither* 

with  aver-  to  made  any  order  for  the  payment  of  the  said  sum  of  money  in  the  said 

STmade^^  bill  of  exchange  specified,  or  any  part  thereof,  to  any  other  person  or 

Doordai    persons  whomsoever,  whereof  the  said   defendant,  afterwards,  when  the 

(^}*  said  bill  of  exchange  became  due  and  payable,  acco]:ding  to  the  tenor  and 

effect  thereof,  to  wit,  at,  he.  had  notice,  by  means  whweof,  &c. — [State 

liability^  and  promise  to  pay^  according  to  the  tenor  and  effect  of  the  itfl, 

m  ante,  145.] 

Drawer         ^  i^  ^he  precedent ^  ante,  144,  to  the  statement  efthe  acceptance,  eX' 

against      chisive,  and  then  proceed  asfoUows:] — ^Which  said  bill  of  exchange  the 

on'a'bni     ^^  defendant,   afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c. 

payable  at  (ventie)  aforesaid,  upon  sight  thereof  accepted,  according  to  the  said  usage 

apartica-  and  custom  of  merchants,  payable  at  (Sir  James  Esdaile  and  Co.'s  bank- 

(x).^  *^    ^^y  London,  as  in  the  bill ;)  and  the  said  plaintiff  avers,  that  afterwards, 

and  when  the  said  bill  of  exchange  became  due  and  payable  according  to 

the  tenor  and  effect  thereof,  to  wit,  on,  &c.  (y)  at  (z)  the  said  Sir  James 

[*147]    Esdaile's  *'and   Co.   bankers,  London,  aforesaid,  that  is  to  say,  at,  &c. 

(«)  See  form  and  notef,  ante,  117.  and  as  to  what  ie  not  a  special  acceptance 
(0  This  is  to  be  the  real  day.  within  the   Statute,  nee  Chitty  on  Bills,  8 
(tc)  The  first-meniioned  day.  edit.  322  ;  Selby  v.   £den,  3  Ring.  611 :  11 
(io)  Though  this  averment  is  sometimes  Moore,  511 ;  l^yle  v.  Bird,  6  Bar.  &  Cres. 
introduced,  it  is  unnecessary,  5  East,  476,  531 ;  2  Car.  &  P.  303 ;  Turner  v.  Hayden, 
2  Smith,  43.     Bayl.  190.     Chitty  on  Bills.  4  Bar.  &  Cres.  1  ;  Ry.  &.  Mood.  215.    If  » 
7th  edit.  490,  n.  (^).  bill  be  accepted  in  the  terma  of  the  act,  then 
(9)  See  the  notes  to  the  precedent,  post,  it  is  essential  to  aver  a  presentment  accord- 
150.    Sometimes  the  declaration  is  drawn,  ingly,  Gibb  v»  Mather,  1  Moo.  St  Scott,  387. 
as  post,  150.    See  also  ante,  117, 18. — Since  (^)  The  day    the  bill  became   due,   see 
the  1st  August,  18S1,  this  count,  it  should  ante,  118,  n.  (p),  as  to  mistake  in  this  re- 
seem,  would  be  of  no  avail,  unless  the  bill  spect. 

be  accepted  at  a  particniar  place,  and  the  (z)  See  ante,  115,  n.  (c).     It  need  not  be 

words  "  only,  and  not  elsewhere  or  other-  stated  th»  bill  was  presented  to  the  baokew, 

wise'*  be  introduoed.     1  d^Si  Qeo^  4.  c.  78,  id. 
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hme)  aforesaid,  the  said  bill  of  exchange  was  duly  presented  and  shown  **  iwlakd 
fcr  payment  thereof,  according  tO  the  said  usage  and  custom  of  merchants,  "'"|.  °' 
and  payment  of  the  said  sum  of  money,  in  the  said  bill  of  exchange  spe-  cnAnax, 
cified,  was  then  and  there  required  ;  but  that  neith^  the  said  Sir  James 
Esdaile  and  Co.  (a)  nor  the  said  defendant,  nor  any  person  or  persons  on 
behalf  of  the  said  defendant,  did  or  would,  when  the  said  bill  of  exchange 
i-as  90  presented  and  shown  for  payment  as  aforesaid,  or  at  any  time  be- 
fcre  or  afterwards,  pay  the  said  sum  of  money  therein  specified,  or  any 
part  thereof,  but  then  and  there  wholly  neglected  and  refused  so  to  do,  of 
all  which  said  sereral  premises  the  said  defendant  afterwards,  to  wit,  on 
the  day  and  year,  last  aforesaid,  at,   &c.  (venut)  aforesaid,  had  notice  ;  by 
means  whereof,  and  according  to  the  said  usage  and  custom  of  merchants, 
he  the  said   defendant  then  and  there  became  Hafole  to  pay  to  the  said 
plaintiff  the  said  sum  of  money  hfi  the  said  bill  of  exchange  specified,  when 
he  the  said  defendant  should  be  thereunto  afterwards  requested  ;  and  being 
90  liable,  he,  the  said  defendant,  in  consideration  thereof,  afterwards,  tor 
wit,  on  the  day  and  year  last  aforesaid,  at,  &c.   (ijenne)  aforesaid,  under- 
took and  then  and  there  faithfully  promised  the  said  plaintiff  to  pay  him 
the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  when  he  the 
said  defendant  should  be  thereunto  afterwards  requested. — [Add  a  count 
on  a  biU  as  uccepted  generally,  as  ante,  145,  and  aU  the  common  counts  as 
there  directed,] 

For  that  whereas  the  said  plaintiffs,  heretofore,  to  wit,  on,  &c.  (date  of  On  a  bill 
KB)  at  London,  (place  where  m^de)  that  is  to  say,  at,  &c.  (venue)  made  J*'^*,^j  ^ 
their  certain  bill  of  exchange  in   writing,  bearing  date  the  day  and  year  person 
aforesaid,  and  then  and  there  directed  the  said  bill  of  exchange  to  the  said  »"^  '*^'*'- 
defendants,  and  then  and  there  requested  the  said  defendants,  two  months  taken 
after  the  date  thereof,  to  pay  to   ["Messrs.  James  Atkins  and  Co."  as  in  b-t  < 
KB,]  or  order,  the  sum  of  £50,  for  value  received,  and  then  and  there  de-  ^|^|^q^ 
livered  the  said  bill  of  *exchange  to  the  said  [Messrs.  James  Atkins  and    t         -" 
Co.]  which  said  bill  of  exchange  the  said  defendants  afterwards,  to  wit, 
OQ  the  day  and  year  aforesaid,  at,  be.  (venue)  aforesaid,  upon  sight  there-* 
of,  accepted,  according  to  the  said  usage  and  custom  of  merchants ;  and 
the  said  plaintifis  aver,  that  afterwards,  and  when  the  said  bill  of  exchange 
became  due  and  payable,  according  to  the  tenor  and  effect  thereof,  to  wit, 
on,  &c.  (the  day  it  fell  due)  to  wit,  at,  &c.  aforesaid,  the  said  bill  of  ex- 
change, so  accepted  as  aforesaid,  was  presented  and  shown  to  the  said  de- 
fendants for  payment  thereof,  according  to  the  said  usage  and  custom  of 
nierchants  ;  and  the  said  defendants  were  then  and  there  requested  to  pay 
the  said  sum  o(  money  therein  specified,  according  to  the  tenor  and  effect 
of  the  said  bill  of  exchange,  and  of  their  said  acceptance  thereof;  but 
that  the  said  defendants  did  not,  nor  would,  at  the  said  time  when  the  said 
Ml  of  exchange  was  so  presented  and  shown  to  them  for  payment  thereof 
as  aforesaid,  or  at  any  time   before  or  afterwards,  pay  die  said  sum  of 
nwney  therein  specified,  or  any  part  thereof,  but  then  and  there  wholly 
neglected   and  refused  so  to  do,  and  thereupon  afterwards,  to  wit,  on  the 


drawer 


(a)  There  is  no  necessity  for  denjing  a  a  third  person,  in  order  to  show  his  interest 

DoD-payment  by  the  bankers.    3  M.  ^  S.  therein,  it  is  necessary  to  state  that  it  was 

^.  dishonored,  and  taken  vp  and  paid  by  the 

3.  plaintiff. 

to 


(b)  See    precedent,    1   Wentw.  392, 
^hen  the  drawer  sues  on  a  bill,  payable 
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oif  INLAND  day  and  year  last  aforesaid,  to  wit,  at,  fee.  (venue)  aforesaid,  the  said  bill 
BILLYS  OF  of  exchange  was  returned  to  the  said  plaintiffs  for  non-payment  thereof; 
CBAMOE.  and  the  said  plaintifls,  as  drawers  of  the  said  bill  of  exchange,  were  tlien 
and  there  called  upon,  and  forced  and  obliged  to  pay,  and  did  then  and 
there  pay  to  the  said  Messrs.  James  Atkins  and  Co.  (c)  the  said  sum  of 
money  in  the  said  bill  of  exchange  specified,  whereof  the  said  defendants 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  fee.  (venue) 
aforesaid,  had  notice  ;  by  means  whereof,  and  according  to  the  said  usage 
and  custom  of  merchants,  they,  tlie  said  defendants,  then  and  there  be- 
came liable  to  pay  to  the  said  plaintiffs  the  said  sum  of  money  in  the  said 
bill  of  exchange  specified,  when  they  the  said  .defendants  should  be  there- 
unto afterwards  requested ;  and  being  so  liable,  they  the  said  defendants, 
in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, at,  fee.  (venue)  aforesaid,  undertook,  and  then  and  there  faithfully 
promised  the  said  plaintiffs  to  pay  them  the  said  sum  of  money  in  the  said 
bill  of  exchange  specified,  when  they  the  said  defendants  should  be  there- 
unto afterwards  requested. — [Add  common  counts,  as  directed  in  the  last 
precedent,] 

AgainBt  [After  stating   the  bill  payable  at  one  month,  proceed  as  follows  ;] — 

on^^hfs^ac-  ^^^^^  ^^^^  ^^^^  ^f  exchange  the  said  defendant  afterwards,  to  ^wit,  on  the 
ceptance     day  and  year  aforesaid,  at,  fee.   (venue)  aforesaid,  upon  sight  thereof  ac- 
varyingaa  cepted,  payable  two  months    after  the  date  of  the  said  bill ;    by  means 
irofiTthd     whereof,  and  according  to  tlie  said  usage  and  custom  of  merchants,  he  the 
bill  (rf).      said  defendant  then  and  there  became  liable  to  pay  the  said  sum  of  money 
in  the  said  bill  of  exchange  specified,  according  to  the  tenor   and  effect  of 
his  said  acceptance  of  the  said  bill  of  exchange ;  and  being  so  liable,  he 
the  said  defendant,  in  consideration  thereof,  afterwards,  to  wit,  on  the  day 
[*149]    and  year  aforesaid,  at,  fee.  aforesaid,  undertook,  and  *then  and   there  faith- 
fully promised  the  said  plaintiff  to  pay  him  the  said  sum  of  money  in  the 
said  bill  of  exchange  specified,  according   to  the  tenor  and  effect  of  his 
said  acceptance  thereof. — [Add  a  count  as  on  a  general  acceptance,  ante, 
144.] 

Drawer  [State  the  drawing  of  the  bill,  as  ante,  144,  and  then  proceed  asfoU 

acceptor     ^^^^  ''J — Which  said  bill  of  exchange  he,  the  said  defendant,  afterwards, 

onan  ac-    to  wit,  on   the  day  and  year   aforesaid,  at,  fee.   (venue)    aforesaid,  upon 

ceptance    sight  thereof,  accepted,  according  to  the  said  usage  and  custom  of  mer- 

on^a  con-    chants,  payable  (when  he,  the  said  defendant,  should  have  received    the 

tingency    second  payment  of  tlie  prize-money   payable  to  one  G.  H.  as  an  officer, 

W  and  part)  of  the  crew  of  a  certain  ship  or  vessel  called  the  Gypsy,  (as  in 

the  bill.)  And  the  said  plaintiff  in  fact  saith,  that  the  said  defendant  did, 

afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  fee.  aforesaid,  receive 

the  second  payment  of  the  prize  money  aforesaid,  amounting  in  tlie  whole 

to  a  large  sum  of  money,  to  wit,  the  sum  of  — /.   (the  account,  or  enough 

^0  cover  iV,)  of  lawful   money  of  Great  Britain ;  by  means  whereof,   fee. 

— [State  liability,  and  promise  to  pay,  on  request,  as  ante,  146,  147,  and 

the  money  counts,  account  stated,  and  breach^ 

m 

(r)  If  to  any  other   holder,  state  fact  ac-  Chitty  on  Bills,  7ih  cd.  IriO  to  182.  li  is  ne- 

oordingly.  cessnry  to  declare  specially,  4  Campb.   176. 

{d)  See  a  precedent,  1  Wentv^r.  249.  -^1  Marsh.  176. 
(s)  Ai    t«  a  conditional  atveptansv,  se« 


r 
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For  that  whereas  one  E.  F.  heretolbre,  to  wit,  on,  &c.  (date  of  bill,)  <>»  iwi-ahd 
at  [Loodon,]  that  is  to  say,  at,  &c.  (venue)  according  to  the  usage  and  ■*^^^_**' 
custom  of  merchants,  frbm  time  inimemorial  used  and  approved  of  within   cuasox. 
this  kiogdom,  made  his  certain  bill  of  exchange  in  writing,  bearing  date  a 
certain  day  and  year  therein  mentioned,  to  wit,  the  day  and  year  aforesaid,  against 
2nd  thereby  then  and  there  requested  the  said  defendant  (/)  (two)  months  acceptor 
after  the  date  thereof,  to  pay  to  the  said  plaintiff  (g)  or  order,  the  said  **"  *  fi^®**" 
sum  of  £ —  for  value  received,  and  then  and  there  delivered  the  said  bill  cepunce. 
of  exchange  to  the  said  plaintiff  (A),  which  said  bill  of  exchange  the  said 
defendant,  afterwards,  to  wit,  on  the    day  and   year   aforesaid,    at,    &c. 
(venw)  aforesaid,  upon  sight  tliereof,  according    to  the   said    usage    and 
custom  of  merchants ;    by    means    *whereof,  &c. — [State   liability   and    [*150] 
prmite,  as  ante,  144,  145.      As   there  is   n^t  in  general  any  contract 
bettteen  the  payee  and  the  acceptor,  except  that  founded  on  the  bill,  it  is 
not  usttal  to  add  more  than  the   common  money  counts,  count  for  interest, 
account  stated,  and  breach,] 

For  that  whereas  certain  persons,  by  ajid  under  the  names,  style,  and  firm  By  *  P^y- 
of  Jonathan  Dubbins  and  Co.    (or,  "by  and  under  the  styk  and  descrip-  j^^^by 
tion  of  the  Iron  Company,")  (as  in  the  biU)  heretofore,  to  wit,  on,  &c.  a  firm,  or 
{date  of  bill,)  at,  &c.  according  to  the  usage  and  custom  of  merchants,  ^y  one  of 
from  time  immemorial  used  and  approved  of  within  this  kingdom,   made  nartners 
their  certain  bill  of  exchange  in  writing,  bearing  date  the  day  and  year  in  name 
aforesaid,  and  thereby  then   and  there  requested,  &c. — [Proceed  as  usual,  **^  ^"^* 
oirf  the  makers  may  be  described  throughout  as  "  the  said  drawers  of  the 
said  bill  of  exchange."] — It  is  not  necessary  to  state  the  names  of  the  parties 
to  a  bill  of  exchange;  unless  they  be  plaintiffs  or  defendants.     It  is  not 
nuusary  to  state    that   one  partner  drew   or  indorsed  for  himself  and 
co-partners,  but  it  may  be  stated  that  all  drew   or  indorsed,      2    Campb, 
604.    4  Campb.  78. 

For  that  whereas  one  E.  F.  (or  the  said  defendant,)  heretofore,  to  wit.  On  a  biU 
on,  fee.  at,  inc.  by  one  G.  H.  then  and  there  being  his  agent  in  that  <^»'*wn  by 
hehalf,  according  to  the  usage  and  custom  of  merchants,  from  time  imme- 
morial used  and  approved  of  within  this  kingdom,  made  his  certain  bill  of 
exchange  in  writing,  bearing  date  the  day  and  year  aforesaid ;  &c.  &c. 
(It  is  not  necessary  to  notice  ih^  agency  ;  it  may  be  stated  thai  the  party 
himself  drew.  2  Campb.  604.  12  Mod,  346.  1  H.  Bl,  313.  6  T. 
R,  659.     Bayl.  175.     Chitty  on  Bills,  1th  ed.  489,  n.  (6).) 

I 

For  that  whereas  one  E.  F.  heretofore,  to  wit,  on,  &c.  at  (London,)  Payee 
that  is  to  say,  at,  &c.  (venue)   according  to  the  usage  and  custom  of  mer-  ^fceptor 
chants,  from  time  immemorial  used  and  approved  of  within  this  kingdom,  of  a  bill 
made  his  certain  bill  of  exchange  in  writing;  bearing  date  the    day  and  payable  at 
year  aforesaid,  and  thereby  then  and  there  requested  tlie  said  defendant,  *Qr  place' 
(two)  months  after  the  date  thereof,  to  pay  to  the  said   plaintiff,  or  order,  («) 

(/)  Tt  is  unn''c<>8sary  to  §tatc  a  direction  necesHary.     Ante,  145,  note  (c). 

t^  or  address  of,  the  acceptor.     Ante,  psge  (/)  As  to  this  form,  see  ante,  146,  note  (z), 

145,  Bote  (6).  gep  1  Mar?h.  80.     B  Taunt.  344—3  Campb. 

ij!)  It  is  not  necessary  to  state  the  descrtp-  463.     It  should  seem  not  to  be  necessary  to 

tion  of  the  payee,  ante,  1 15,  note  (/).  aver  or  prove  that  the  acceptor  hsid  notice 

(h)  This  allegation,  though  udual,  i«  not  uf  the  dishonor,  3  Campb.  26i, 


n 
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ov  11VLAVD  bill  of  exchange  to  the  said  plaintiff  which  said  bill  of  exchange  the  said 
"'"m-"'   defendant  afterwards,  to   wit,  on    the  day    and    year   aforesaid,    at,   &c. 
cHAiroB.    (venue)   aforesaid,  upon  sight  thereof,  accepted,  according  to  the    usage 
and  custom  of  merchants,  payable  at  Sir  James  Esdaile's  and  Co.  bankers, 
Lombard-street,  London,  (oi  in  the  bill.)     And  the  said    plaintiff  avers 
that,  afterwards,  and  when  the  said  bill  of  exchange  became  due  and 
payable  according  to  the  tenor  and  effect  thereof,  to  wit,  on,  &z;c.  (day 
when  it  fell  due)  to  wit,  at  the  said  Sir  James  Esdaile's  and  Co.  bank- 
ers, in  Lombard-street,  London,  aforesaid,  that  is  to  say,  at,  he.  (venue)  , 
aforesaid,  the  said  bill  of  exchange  was  duly  presented  and  shown  for  pay- 
ment thereof,  according  to  the  usage  and  custom  of  merchants,  and  pay- 
ment of  the  said  sum  of  money,  in  the  said  bill  of  exchange  specified,  was 
then  and  there  duly  required  ;  but  that  neither  the  said  Sir  James  Esdaile 
and  Co.  nor  the  said  defendant,  nor  any  other  person  or  persons  on  behalf 
of  the  said  defendant,  did  or  would,  when  the  said  bill  of  exchange  was 
so  presented  and  shown  for  payment  thereof  as  aforesaid  or  at  any  time 
before  or  afterwards,  pay  the  said  sum  of  money  therein  specified,  or  any 
part  thereof,  but  then  and  there  wholly  neglected  and  refiised  so  to  do  (k) ; 
[•151]    of  all  which  said  several  ^premises  the  said  defendant  afterwards,  to  wit, 
Liability,    qjj  f^Q  ^^y  qj^^  y^^^  last  aforesaid,  at,  &c.  (venus)  af(»resaid,  had  notice  (I)  ; 
ise  to  pay  ^Y  means  whereof,    and  accwding    to  the    said  usage   and    custom   of 
on  re-        merchants,  the  said  defendant  then  and  there  became  liable  to  pay  to  the 
^^^^'        said  plaintiff  the  said  sum  of  money  in  the  said  bill  of  exchange  specified, 
when  he,  the  said  defendant,  should  be  thereunto  afterwards   requested, 
and  being  so  liable,  he,  tlie  said  defendant,  in  consideration  thereof,  aftei> 
wards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  fcc.  (venue)  aforesaid, 
undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  to  pay 
him  the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  when 
he  the  said  defendant  should  be  thereunto  afterwards  requested.  —  [htsert 
a  count,  stating    that  the  defendant  accepted  the  biU  generally y  a$  ante, 
144,    and  then  add  all  the  money   counts,  interest,    account  stated,  and 
breach»\ 

r*152]  *[State  the  bill  and  acceptance  precisely  as  in  the  last  precedent,  and 
yhe  like  then  state  liability,  and  promise  to  pay,  according  to  the  tenor  and  effect 
forna^inr  ^  ^^  ^*^''  ^*  ante,  145,  and  then  proceed  as  follows ;] — ^And  the  said 
plaintiff  avers,  that  afterwards,  to  wit,  on,  be.  at  the  said  Sir  James 
Esdaile's  and  Co.  bankers,  Lombard-Street,  London,  aforesaid,  to  wit,  at, 
&;c.  aforesaid,  the  said  bill  of  exchange  was  duly  presented  and  shown 
for  payment  thereof,  according  to  the  said  usage  and  custom  of  merchants, 
and  payment  of  the  said  sum  of  money,  in  the  said  bill  of  exchange  spe- 
cified, was  then  and  there  duly  required.-*[^(;M  counts  as  directed  in  the 
last  precedent,] 

First,  ic-  For  that  whereas  one  E.  F.  heretofore,  to  wit,  on,  8cc.  (date  of  bill) 
subae-^'  at  (London)  that  is  to  say,  at,  &c.,  (venue)  according  to  the  usage  and 
quent  in-    custom  of  merchants,  fix)m  time  immemorial  used  and  approved  of  within 

doraee, 

a^ainstac-  ^^j  According  to  3  M.  &  S.  150,  it  should        (Z)  The  averment  of  notice,  it  seema,  is 

ceptor  on  ge^Qj  that  it  is  not  necessary  tu  aver  a  non-  unnecessary.     See  3  Campb.  261. 

a  ifeneral  payment  to  the  particular  place,  and  see  the         (m)  See  notes  to  last  precedent,  and  3  M. 

accept-  ^g^^  precedent;  see  also  ante,  146,  note  (z)  A,  S.  150. — 3  Campb.  261 ;  and  ante,  146» 

^^'  note  («.) 


MBCUL    OOU1IT8.  U£ 

this  kingdoBiy  made  his  certain  bill  of  exchange  in  writing,  bearing  date  a  o'l'i-Airv 
certain  day  and   year  therein  mentioned,  to  wit,  the  day  and  year  afore-    *' ,"  *' 
said*  and  thereby  then    and   there  requested  the  said  defendant,   (two)  chahox. 
mooths  aAer  the  date  thereof,  Co  pay   to  one  G.  H.  or  order  the  sum  of 
^y  far  value  received,  and   then  and   there    delivered  the  said  biU  of 
eschange  to  the  said  G.   H.   which  said  bill  of  exchange  the  said  defend- 
ant, afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c«   (venue) 
aforesaid,  upon  sight  thereof,  accepted,  according  to  the  usage  and  custom  pj^.^^  j^^ 
of  merchants.    And  the  said  G.    H.   to  whom  or  to  whose  order  the  pay-  dorse- 
ment  of  the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  was  ment. 
10  be  made  after  the  making  of  the  said  bill  of  exchange,  and  before  the 
payment  of  the  said  sum  of  money  therein  specified,  to  wit,   on  the  day 
and  year  aforesaid  (n),  at,  &c.   (venue)  aforesaid,  according  to  the  said 
usage  and   custom  of  merchants,  mdorsed  the  said  bUl  of  exchange,  by 
which  said  indorsement  he  the  said  G.   H.  then  and  there  ordered  and  ap- 
pointed the  saud  sum  of  money,  in  the  said  bill  of  exchange  specified,  to 
be  paid  to  one  L  K.  and  then  and  there  delivered  the  said  ''^bill   of  ex-    r*i53i 
chaoge,  so  indorsed  as  aforesaid,  to  the  said  I.  K-  (o).     And  the  said   I.  Secood 
K.  U>  whom    or  to  whose  order  the  payment  of  the  said  sum  of  money,  indorse- 
in  the  said  bill  of  exchange  specified,  was  to  be  made  after  the  making  of  °^^^^' 
the  said  bill  of  exchange,  and  before  the  payment  of  the  said  sum  of  mo- 
ney therien  specified,  to  wit,  on  the  day  and  year  aforesaid,  at,  Sec.  (venue) 
aforesaid,  according  to  the  said  usage  and  custom  of  merchants,  indorsed 
the  said  bill  of  exchange,  by  which  said  last-mentioned  indorsement,  he, 
the  said  I.  K.,  then  and  liiere  ordered  and  appoLated  the  said  sum  oif 
moDey,  in  the  said  bill  of  exchange  specified,  to  be  paid  to  the  said  plain- 
tiff, and  then  and  there  delivered  the  said  bill  of  exchange,  so  indorsed  as 
last  aforesaid,  to  the  said  plaintiff  (p)  ;  by  means  whereof,  &c. — [State 
liabilit}',  and  promise  to  pay  plaintiff,  according  to  the  tenor  and  effect  of 
the  bUl,  as  ante,  345.     If  both  indorsements  cannot  be  proved,  add  a 
count  stating  plaintiff  to  be  fiist  indorsee,  with  a  short  indorsement,  as  post, 
154.    And  add  the  money  counts,  intact,  account  stated,  and  breach.] 

For  that  whereas  one  E.  F.  heretofore,  to  wit,  on,  &c.  (dcUe  ofbiU)  at,  ^^"*' . 
kc  (place  where  made)  that  is  to  say,  at,  be.  (venue)  according  to  the  usage  gubae-  * 
and  custom  of  merchants,  fit>m  time  immemorial,  used  and  approved  of  quent  in* 
within  this  kingdom,  made  his  certain  bill  of  exchange  in  writing,  bearing  ^^^j^gj 
date  a  certain  day  and  year  therein  mentioned,  to  wit,  the  day  and  year  acceptor, 
afivesaid,  and  thereby  then  and  there  requested  the  said  defendant,  (two)  ^h«^e  ^ 
months  after  the  date  thereof,  to  pay  to  one  G.  H.  or  order,  the  sum  of  ^tapartic- 
£ — for  value  received,  and  then  and  there  delivered  the  said  bill  of  ex-  ularpla<te 
change  to  the  said  G.  H.  which  said  bill  of  exchange  the  said  defendant,  (?)' 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  be.  (venue)  aforesaid, 

(«)  If  Uie  iBdorsement  be  dated  on  a  dif-  (p)  If  the  plaintiff  be  a  subaeqaent  indor- 

frrent  day  to  the  date  of  the  bill,  state  the  see,  add  a  third,  or  other  indorsement,  like 

day  accordingly,  but  even  this  is  not  neces-  the  second, 

nry.  (7)   As  to  the  arerments  of  presentment 

(s)  If  the  plaintiff  be  first  indorsee,  be  is  and  notice,  see  notes  to  the  precedents,  ante, 

to  be  described  accordingly  ;  and  the  second  146,  note  (c),  150,  1.     The  declaration  may 

indorsement  is,  of  course,  not  to  be  stated.  be  framed  in  another  form,  as  ante,  151,  9. 
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OH  iRLAiTD  upoQ  sight   thereof,  accepted,   according   to  the  said  usage  and  custom  of 
aiLLs  OF  j^jgj^jjj^utg^  payable  at   Sir   James  Esdaile's   and  Co.  bankei's,  Lombard- 


mx. 


CHANOK-  street,  London  ;  (as  in  the  bill)  and  the  said  G.  H.  to  whom  ot  to  whose 
[*154]  *order  the  said  sura  of  money,  in  the  said  bill  of  exchange  specified,  was 
to  be  paid,  after  the  making  of  the  said  bill  of  exchange,  and  before  the 
payment  of  the  said  sum  of  money  therein  specified,  to  wit,  on  the  day 
and  year  aforesaid,  at,  &&c.  (venue)  aforesaid,  according  to  the  said  usage 
and  custom  of  merchants,  indorsed  the  said  bill  of  exchange,  by  which  said 
indorsement,  he,  the  said  G.  H.  then  and  there  ordered  and  appointed  the 
said  sum  of  money  in  the  said  bill  of  exchange  specified,  to  be  paid  to  the 
said  plaintiff  (r)  ;  and  the  said  plaintiff  avers,  that  afterwards,  and  when 
the  said  bill  of  exchange  became  due  and  payable,  according  to  the  tenor 
and  effect  thereof,  to  wit,  on,  &lc.  to  wit,  at  the  said  Sir  James  Esdaile's 
and  Co.  bankers,  Lombard-street,  London,  aforesaid,  that  is  to  say,  at^  &c. 
(venue)  aforesaid,  the  said  bill  of  exchange  was  duly  presented  and  shown 
for  payment  thereof,  according  to  the  usage  and  custom  of  merchants,  and 
payment  of  the  said  sum  of  money  in  the  said  bill  of  exchange  specified, 
was  then  and  there  duly  required ;  but  that  neither  the  said  Sir  James  £s- 
daile  and  Co.  nor  the  said  defendant,  or  any  person  or  persons  on  behalf 
of  the  said  defendant,  did  or  would,  when  the  said  bill  of  exchange  was  so 
presented  and  shown  for  payment  thereof  as  aforesaid,  or  at  any  time  be- 
fore or  afterwards,  pay  the  said  sum  of  money  therein  specified,  or  any 
part  thereof,  but  then  and  there  wholly  neglected  and  refused  so  to  do,  of 
all  which  said  several  premises,  the  said  defendant,  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  at,  &c.  (yenm)  aforesaid,  had  notice ;  by 
means  whereof,  &c. — [State  liabiliti/,  and  promise  to  pay  on  request,  as 
ante,  147,  and  then  add  a  count  on  the  bill  as  accepted  generally,  as  ante, 
144,  stating  the  indorsement  concisely,  as  below,  and  then  add  the  money 
counts,  count  for  interest,  account  stated,  and  breach,] 


Short  in- 
dorse  • 
metiU. 


[In  a  second  or  subsequent  count  on  the  same  bill  it  is  iulvisable,  in  order 
to  avoid  unnecessary  prolixity  and  expense,  to  state  the  indorsements  con- 
cisely thus  ;] — And  the  said  E.  F.  then  and  there  indorsed  and  delivered 
the  said  last-mentioned  bill  of  exchange  to  G.  H.  who  then  and  there  in- 
dorsed and  deliv^^red  the  same  bill  to  one  L  K.  who  then  and  tliere  indors- 
ed and  delivered  the  same  bill  to  the  said  plaintiff. 

Indorse-         And  the  said  persons  so  using  the  name,  style,  and  firm  of  G.  H.  and 
ment  by  a  Cq,  ^^r,  and  the  said  G.  H.  and  Co.)  to  whom  *or  to  whose  order  the  said 
r*1551    ^"'^  ^^  money  in  the  said  bill  of  exchange  specified,  was  so  directed  to  be 
*•         ^    paid  as  aforesaid,  afterwards,  and  before  the  payment  of  the  said  sum  of 
money  in  the  said  bill  of  exchange  specified,  to  wit,  on  tlie  day  and  year 
aforesaid,  at,  &^c.  (venue)  aforesaid,  indorsed   tlie  said  bill  of  exchange,  ac- 
cording to  the  said  usage  and  custom  of  merchants,  and  by  that  indorse- 
ment then  and  there  ordered  and  appointed  the  said  sum  of  money  in   the 

(r)  If  plaintiff  be  second  indorsee,  state  78. — 2    Campb.   604,  as   to  statement  and 

the  second  indorsement,  as  in  the  last  pre-  proof  of  indorsement  beinf^  made  by  persons 

cedent.  usinjf  a  firm.     2  Dow.  <&  Ry.  1:^1.  — 1  B   & 

(s)  it  is  not  necessary  to  state  that  one  C'.  146. — A  variance  in  the  description  of  in- 

partner  indorsed  for  himself  and  co'partners,  dorser's  name,  is  sometimes  immaterial.     1 

it  may  be  stated  that  all  indorsed,  4  Campb.  Stark.  47. 
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saki  1)31  of  exchange  specified,  to  be  paid  to  the  said  plaintiff,  and  then  ^  »x.a9d 

and  chei 
plaintiff. 


and  there   delivered  the  said  bill  of  exchange,   so  indcnrsed,  to  the  said    *"*'*'  ^' 


XX- 

CHAHOX. 


And  the  said  E.  F.  to  whom  or  to  whose  order  the  payment  of  the  said  l&done- 
smn  of  money  in  the  said  bUl  of  exchange  specified,  was  by  the  said  biU  ^l^J^l^ 
of  exchange  to  be  made  after  the  making  of  the  said  bill  of  exchange,  (t). 
lod  before  the  payment  of  the  said  sum  of  money  therein  specified,  to 
wit,  on  the  day  and  year  aforesaid,  at,  be.  aforesaid,  by  one  G.  H.  then 
aod  there  being  his  agent  m  that  behalf,  indorsed  the  said  bill  of  exchange, 
accordiog  to  the  usage  and  custom  of  merchants,  by  which  said  indorse* 
meat  he  the  said  E.  F.  then  and  there  ordered  and  appointed  the  said  sum 
of  money  in  the  said  bill  of  exchange  specified  to  be  paid  to  the  said  plain- 
tiff, and  then  and  there  delivered  the  said  bill  of  exchange,  so  indorsed  as 
last  aforesaid,  to  the  said  plaintifiT. 

The  cases  upon  this  subject  are  cotteeted  in  Bailey  &n  BiUs,  22  otuI  93,  Bjindor- 
a.  6.    ChUty  on  Bills,  1th  edition,  64,  65.     Selw.  N.  P.  287.     1  Ckimpb.  J^de'r  of« 
130.  md  180.     The  result  of  the  decision  seems  to  he,  that  the  holder  bill,  paya- 
■oy  recover  against  the  drawer  or  acceptor,  or  other  party  aware  at  the  ^J^J^  ^^\ 
time  that  the  payee  was  fictitious,  upon  a  count  on  the  hUl  stating  it  to  fieiiiiont 
iwe  beenpayeAle  to  bearer,  or  on  the  counts  for  money  had  tptd  received;  P»jree, 
fee  Vere  v.  Lewis,  3  T.  R.  183.     Mnet  v.  Gibson,  3   T.  R.  481.     1  ^^Z'^^„ 
Hen.  Bla.  659.     CoiKs  v.  Emmet,  *\  Hen.  Bla.  313.     Bennett  v.  JPar-  acceptor 
wB,  1   Campb.  130  and  180,  where  seh  the  form  of  other  special  counts*  f^i  ^ 
Su  other  forms,  1  fVentw.  267,  270.  pi  561 

Th  modes  of  declaring   at  the  suit  of  an  indorsee  of  an  executor  or  ^7  «»*»- 

tdsdnistrator,  may  be  coUected  from  the  precedents  on  promissory  notes ;  J^eatoT 

t^t,  128,  129,  140,  141,  142;  and  see  1    Wentw.  887.  or  admin. 

istrator. 

The  mode  of  stating  a  partial  indorsement  of  a  bill  of  exchange,  wiM  Partial  in- 


k  ike  same  as  in  the  case  of  a  promissory  note,  ante,  128. 


moDt. 


[Commencement  as  directed  ante,   115.] — Fdr  that  whereas  the  said  de-  '**^.**. 
findant,  heretofore,  to  wit,  on,  he.  at  London,  that  is  to  say,  at,  be.  ac-  drawer, 
cording  to  the  usage  and  custom  of  merchants,  from  time  immemorial  used  on  default 
and  approved  of  within  this  kingdom,  made  his  certain  bill  of  exchange,  ^^^?^f^ 
in  writing,  bearing  date  the  day  and  year  aforesaid,  and  then  and  there 
directed  the  said  bill  of  exchange  to  one  E.  F.  (by  name  and  addition  of 
Mr.  E.  F.  merchant.  Tower  Hill,  London)  by  which  said  bill  of  exchange, 
be,  ihe  said  defendant,  then  and  there  requested  the  said  £.  F.  (tuHji) 
months  after  the  date  thereof,  to  pay  to  the  said  plabtiff,  or  order,  the 
nm  of  — /•  for  value  received,  and  then  and  there  delivered  the  said  bill 
of  exchange  to  the  said  jdamtiff.     And  the  said  plaintiff  avers,  that  after- 

(0  Tfaif  form,  though  tometimea  adopted,  7th  edit.  106  to  d40«    8  edit.  370  to  373.    It 

uoot  necea«ary  ;  il  may  be  tuied  that  the  is  no  plea,  that  a  rf*aionable  time  between 

rniiei|ial    indc^raed    without    noticing   the  the  diahonor  and  plea  had  not  elapsed.  fi9if> 

•rot.    2  Campb.  694.-4  Campb.   78.— >  gera  v-  Lewie,  i  Crorapt  M.  A.  Rosa.  37t», 

Ante,  117.  n.  (a).  overruling  \%alker  v.  Barnes,  1  Marsh.  Rep. 

(a)  As  to  this  eonDt,  see  Chittj  on  Bills,  86 ;  5  Taunt.  840.    3  £aat,  461. 

v«L.  n.  15 
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wivLAnp  wards,  and  before  the  payment  of  the  said  sum  of  money  in  tie  said  bill 
*'ex!  ^  of  exchange  specified,  to  wit,  on,  Stc.  (w),  at  Tower  HiU,  London,  afor©- 

GH^5««.  said,  to  wit,  at,  &c.  aforesaid,  (x),  the  said  bill  of  exchange  was  present- 
ed and  shown  to  the  said  E.  F.  for  his  acceptance  thereof  according  to 
the  usage  and  custom  of  merchants,  and  the  said  E.  F.  was  then  and 
there  required  to  accept  the  same ;  but  that  the  said  E.  F.  did  not,  nor 
would,  at  thq  said  time  when  the  said  bill  of  exchange  was  so  presented 
aad  shown  to  him  for  his  acceptance  thereof,  as  aforesaid,  or  at  any  time 
afterwaids^  accept  the  same,  or  pay  the  said  sum  of  money  therein  speci- 
fiedy  or  any  part  thereof,  but  then  and  there  wholly  neglected  and  refiised 
I  l^^J  so  to  do*,  of  all  which  said  several  premises,  tlie  said  defendant  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  ^aforesaid,  had 
notice  (jf)  ;  by  means  whereof,  &Lc.-^[State  liability  ^  and  promise  to  fay 
on  request,  as  ante,  151,  and  if  the  drawer  had  no  effects  in  handtof 
drawee,  and  notice  of  non-acceptance  cannot  be  proved,  add  a  count  like 
the  next  precedent,  and  conclude  with  counts  on  the  consideration  of  th 
hill,  and  the  mon^  counts,  account  stated,  and  breach.] 

the  like         [First  count  same  as  the  last  precedent,  second  count  same  as  the  hit, 
wentTthat  ^  ^^  osterisky  and  then  proceed  as  follows  :] — And  the  said  plaintiff 
cle^eJada^t  avers,  that  at  the  time  of  the  making  of  the  said  last-mentioned  bill  of 
hadno  ef-  exchange,  and  from  tlience  until,  and  at  the  lime  when    the  same  was  so 
drawee's    presented  an3  shown  to  the  said  E.  F.  for  his  acceptance  thereof  as  afore- 
haQd«.(;).  said^  he  the  said  E.  F.  had  not  in  his  hands  any  ejects  of  the  said  defend- 
ant, nor  had  he  received  any  consideration  from  the  said  defendant  for  the 
acceptance  or  payment  by  him  the  said  E.  F.  of  the  said  last-mentioned 
bill  of  exchange,  nor  hath  the  said  defendant  sustained  any  damage,  bjr 
reason  of  his  not  having  had  notice  of  the  non-acceptance  by  the  said  E. 
F,  .of  the  said  last'^mentioned  bill  of  exchange ;  of  all  which  said  several 
premises  he  the  said  defendant,  afterwards,  to  wit,  on,  be.  last  aforesaid, 
at,   &c.  aforesaid,  had  notice  ;   by  means,  &c. — (^State  liability,  and  pro- 
mise  to  pay  an  request,  as  ante,  15  L] 

Fayee  [Commencement  as  directed  ante,  115.] — For  that  whereas  the  said  de- 

*drawer  on  ^'^^*^^>  heretofore,  to  wit,  on,  &c.  {date  of  bill)  at  London  (place  tohere 
defauli'of  nhade,)  that  is  to  say,  at.  Sic.  (venue)  according  to  the  usage  and  custom 
pajment,  of  merehants,  from  time  immemorial  used  and  approved  of  within  this 
pa/aWe  *  kingdom,  made  his  certain  bill  of  exchange  in  writing,  bearing  date  a  cer- 
^renerallj.  tain  day  and  year  therein  mentioned,  to  wit,  the  day  and  year  afore- 
said (a),  and  thereby  then  and  there  requested  one  E.  F.  (two)  months 
after  the  date  thereof,  to  pay  to  the  said  plaintiff,  or  order,  the  sum  of — I, 

(ic)  The  day  of  presentroent,  but  the  pre-  (a)  It  does  not  seem  t*  be  necessary  to 

else  day  is  not  material.  state   the    direction  to,  or  addition  of,  the 

(9)  The  renue  in  the  aetion.  drawee,  and  as  a  variance  would  be  fatal,  it 

(y)  Under   this  averment  plaintiff  may  is  belter  omitted.     It  seenis  to  be  advisable 

show  defendant  could  not  be  found  to  give  vot  to  state  acceptance ;  Harris  v.  Facker, 

him  the  notice  in  the  usual  time,  b  B.  &  C.  Parkes  v.  Edge,  3   Tyrw.  1570,  364  ;  but  in 

Sb7.  case  of  an  acceptance  payable  at  a  particular 

(z)  As  to  this  count  see  Chilty  on  Bills,  place  a  piesentnient  th^re  or  to   the  drawee 

7th  edition,  505,  8th  edit.  356  to *:158, 468  to  in  person   must  be  proved,  id.   ibid.;   Gibb 

462,  and  notes.-^16  East,  43.  v.  Mather,  2  Tyrw.  180. 


I 
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Ar  fikie  received,  and  then  and  theie  deliv^ed  the  said  hill  of  cocohange  ^i^iAra 
to  the  said  plaintiff,  which  said  bill  of  exchange  the  said  E.  F.  aftevwarck,  ^'^^^^  ^' 
to  wit,  cm  the  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  upon  sight  enM^fe. 
thereof,  accepted,  according  to  the  said  usage  and  custom  of  mevohants  (6)  ; 
and  the  said  piamtiff  avers,  that  afterwards,  when  tke  $md  biU  of  ctr- 
dmge  became  due  and  payabk^  according  to  the  tenor  and  ^ect  there-- 
ef  (c),  to  wit,  OD,  &c.  (c2),  to  wit,  at,  &cc.  aforesaid,  the  said  bill  of  ex- 
change was  presented  and  shown  to  the  said  £.  F.  for  payment  thereof, 
according  to  the  said  usage  and  custom  of  merchants,  and  the  said  E.  F. 
was  then  and  there  requested  to  pay  the  said  sum  of  money  therein  spe- 
cified, according  to  the  tenor  and  efibct  of  the  said  bUl  of  exchange  ;  but 
that  the  said  E^  F.  did  not,  nor  wouid^  at  the  *said  time  when  the  said    r#i  eoi 
Ull  of  exchange  was  so  presented  and  shown  to  him  for  payment  thereof  '-         '' 
as  aforesaid,  or  at  any  time  before  or  afterwards^  pay  the  said  sum  of 
money  therein  specified,  or  any  part  thereof,  but  then  and  there  wholly 
neglected  and  refused  so  to  do,  of  all  which  said  several  premises  the  said 
defendant  afterwards,  to  wit,  on,  &c.  last  aforesaid^  at,  be.  aforesaid,  had 
notice* ;  by  means  whereof,  be.-*— [State  defendant's  liability,  and  promioe 
to  pay  on  request,  as  ante,  151.  «If  it  be  doubtful  whether  due  notice  to  . 
thedefimdant  of  non-pa3rment  can  be  proved,  and  the  defendant  had  no 
effects  in   the  hands  of  the  drawee,  add  a  count  like  the  precedent,  post, 
1S9,  and  then  insert  counts  on  the  consideration  of  the  bill  between  plain- 
tiff and  defendant,  and  the  money  counts,  account  stated,  and  breach.] 

[Commencement  ae  directed,  ante,  115.]— *For  that  whereas  the  said  de-  ^^y^m 
fendant,  heretofore,  to  wit,  on,  fee.  (date  of  bill)  at  London  (place  where  JJ^*' 
made)  that  is  to  say,  at,  fee.  (venue)  according  to  the  usage  and  custom  of  oa4efetUt 
merchants,  from  time  immemorial  used  and  approved  of  within  this  king-  of  pay- 
dom,  made  his  certain  bill  of  exchange  in  writing,  bearing  date  a  certain  Inhere  bill 
day  and  year  therein  mentioned,  to  wit,  the  day  and  year  aforesaid,  and  accepted 
thereby  tiien  and  there  requested  one  E.   F.    (two)  months  after  the  date  P»y*^!«  ** 
thereof,  to  pay  to  the  said  plaintiff,  or  order,  the  sum  of  — L  for  value  re-  Ur  place 
ceived,  and  then  and  there  delivered  the  said  bill  of  exchange  to  the  said  (1)* 
plaintiff,  which  said  bill  of  exchange  the  said  E.  F.    afterwards,   to  wit 
on  the  day  and  year  aforesaid,  at,  be.  (venue)  aforesaid,  upon  sight  there- 
of, accepted,  according  to  the  said  usage  and  custom  of  meichants,  payi^ 
Ue  at  Messrs.  Esdaile  and  Co's  bankers,  Lombard-street,  London  (as  in 
tke  bill)  ;  and  the  said  plaintiff  avers,  that  afterwards,  when  the    said  ImII 
of  exchange  became  due  and  payable,  according  to  the  tenor  and  efiect 
thereof,  to  wit,  on,    be.   to  wit,  at    the  said  Messrs.    Esdaile  and  Co's 
Bankers,    Lombard-street,  London,  aforesaid,  that  is  to  say^  at,  be.  ven^ 
«e)  aforesaid,  the  said  bill  of  exchange  was  duly  presented  and  shown  for 

{k)  when  the  bill  »  aeeepled  freneraUy,  '    (e)  The  wordf  in  italic  am  unneoeMaiji 

tboogb  usual  to  state  the  acceptance  as  in  and  may  he  omitted,  and  should  be  so  when 

this  precedent,  this  is  unnecessary;  and  if  the  presentment  was  on  the  proper  day. 

there  be  any  doobt  as  to  the  proof  of  the  ac-  (d)  This  is  to  be  the  third  day  of  i^racc, 

e^pUnoe,  it  is  better  to  omit  the  ailegation.  tmJess  that  waa  a  Sunday  or  good  Friday, 

The  statement  of  it,  howcTer,  would   not  or  Christmas-day,  and  then  on  the  day  be- 

render  it  incumbent  on  the  plainti/T  to  prove  fore,  but  a  mistake  in  this  respect  is  not  fk- 

tbe  accepUnce.  4  B.  die;  C.  312.  tal.    1  Bingh.  23,    Ante,  118,  n.  (b). 

(1)  See  ante,  i6T,  n.  («>. 
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OH  i!ri,AiKD  payment  thereof,  according  to  the  said  usage   and  custom  of  mercbantSi 
SILLS  OF  ^^^  payment  of  the  said  sum  of  money  in  the  said  bill  of  exchange  specie 
cBAjiaB.  fied,  was  then  and  there   duly    required ;    but   that  neither  said  Messrs. 
Esdaile  and  Co.  nor  tiie  said  £•  F.  nor  any  other  person  or  persons  on  be- 
[^159]   half  of  the  said  £.  F.  did  or  would,  at  the  said  time  *when  the  said  bill 
of  exchange  was  so  presented  and  shown  for  payment  thereof  as  aforesaid, 
or  at  any  time  before  or  afterwards,  pay  the  said  sum  of  money  therein 
specified,  or  any  part  thereof,  but  then  and  there  wholly  neglected  and  re- 
fused so  to  do ;  of  all  which  said  several  premises  the  said  defendant  aP* 
terwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  be.  had  notice, 
by  means  whereof,  &Cd — [State  liability,  and  prombe  to  pay  on  request, 
as  ante,  151,  and  add  a  count  as  on  a  bill  presented  for  payment,  omitting 
the  acceptance ;  and  if  defendant  had  no  effects  in  drawee's  hands  add 
counts  like  the  next  precedent,  and  counts  on  the  original  debt,  money 
counts,  account  stated,  and  breach.] 

Pajree  [Somfi  c$  the  precedents  ante,  157,  to  the  ^  in  page  158^  amd  thenprO' 

against  ^^^  ^  foUowt  :]-^And  the  said  plamtiff  avers,  that  at  the  time  of  the 
oDdefaiilt  making  of  the  said  lastnnaentioned  bill*  of  exchange,  and  from  theoce 
of  pay'  until  and  at  the  time  when  the  same  was  so  presented  and  shown  to  the 
¥Hberede«  ^^  ^'  ^'  ^'^^  paym^it  thereof  as  aforesaid,  he  the  said  £.  F.  bad  not  in 
fondant  his  hands  any  effects  of  the  said  defendant,  nor  had  he  received  any  con- 
bad  »o  ef-  sideration  ftcMn  the  said  defendant,  for  the  acceptance  or  payment  by  him 
buids  of  ^^  ^^^  ^*  ^*  ^^  ^®  ^^  last-mentioned  bill  of  exchange,  nor  bath  he 
drawee,      the  said  defendant  sustakied   any   damage  by  reason  of  his  not   having 

had  notice  of  the  non«payment  by  the  said  E.  F.  of  the  said  sum  of  money 
[•iQQ]    in  the  said  last-mentioned  bill  of  exchange  ^specified ;  of  all  which  said 

several  premises  be  the  said  defendant  afterwards,  to  wit,  Km  the  day  and 

year  last  aforesaid,  at  be.  aforesaid,  had  notice  ;   by  means,  be — [State 

UabUiiyy  and  pnnnise  to  pay  on  request y  as  ante,  151.] 

Payee  [After  first  count  stating  presentment  for  payment^  and  default y  and  no- 

dfaim  or  ^^>  liability  and  promise,  as  ante,  157,  add  a  count  stating  the  biU  and 
iodoreer,    delivery  to  plaintiff ,  as  ante,  157,  and  then  proceed  as  follows  ;]-^And  the 
when        ^^  plabtiff  av«^,  that  afterwards,  and  before  the  payment  of  the  said 
eoald  not   ^'^  ^^  money  in  the  said  last-menti(Mied  bill  of  exchange  specified,  to  wit, 
be  found     on  the  days  and  year  aforesaid,  and  on  divers  other  days  and  times  between 
to  accept    |]^^^  ^^y  gij  J  ^Q  ^^  when  the  said  bill  of  exchange  became  due  and 
'  payable,  according  to  the  tenor  and  effect  thereof,  and  also  at  the  time 
when  the  said  bill  of  exchange  did  so  become  due  and  payable,  to  wit,  on, 
be.  {day  when  it  fell  due),  dUigent  search  and  enquiry  was  made  after  the 
said  E.  F,  at,   (No.  1,  near  the  Chapel,  Knightsbridge,)  aforesaid,  and 
elsewhere,  in  order  that  the  said  last-mentioned  bill  of  exchange  might  be 
presented  and  shown  to  the  said  E.  F.  for  his  acceptance  and  payment 
thereof,  according  to  the  said  usage  and  custom  of  merchants ;  but  that 
the  said  E.  F.  could  not  on  such  search  and  inquiry  be  found,  nor  hath 
be  at  any  time,  since  the  makbg  of  the  said  bill  of  exchange,  hitherto  ac- 
cepted the  same,  or  paid  the  said  sum  of  money  therein  specified,  or  any 

(e)  When  this  count  is  adviMble,  see  Chit*    eepted,  the  allegation  as  to  presentment  for 
ty  on  Bills,  7th  edit.  504,  in  notes.  See  sliio    acceptance  will  of  c*»urse  be  omitted. 
1  WMt.  an,  33t.    If  Ihe  bin  has  bean  ae- 
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part  tbereof ;  of  all  which  said  several  prembes  the  said  defendant  aftet^  ^'  iitland 
vanb,  to  wit,  on  the  day  and  year  last  afcMresaid,  at,  &c.  aforesaid,  bad  no-    "'j[^.^'^ 
tke,  by  means  whereof,  bc« — [State  liabUity,  and  promise  to  pay  on  re-  cbargi. 
fiesi,  as  antCy  151.] 

[After  stating  in  one  covnt  the  presentment  and  notice  as  usual,  ante,  By  P»yo« 
157,  add  a  count  stating  the  indorsem^ent  to  plaintiff  shortly y  as  ante,  154,  dortee, 
anil  then  proceed  as  follows :] — ^And  the  said  plaintiff  further  saith,  that;,  against  a 
afterwards,  when  the  said  biU  of  exchange  became  due  and  payable,  ac-  fndwser^ 
cordiDg  to  the  tenor  and  effect  therek>f,  to  wit,  on,  &c.  he  the  said  plaintiff  who  haa* 
was  ready  and  willing,  in   due  manner,  to  present  and  show  the  said  bill  ^fpenaed 
of  exchange  to  the  said  G.  H.  for  pajrment  thereof,  and  to  demand  of  the  ^H^'utufent 
said  G.  H.  payment  of  the  said  sum  of  money  therein  specified,  according  for^ay. 
to  the  tencnr  and  effect  thereof,  and  would  accordingly  have  presented  the  ^^^^  (f)- 
same  to  the  itaid  G.  H*  and  have  demanded  payment  thereof,  to  wit,  at, 
be.  aforesaid,  whereof  the  said  defendant  then  and  there  had  notice ;  but 
the  said  defendant  then  and  there  requested  the  said  plaintiff  not  to  pre- 
sent the  bill  of  exchange  to  the  said  G.  H.  for  pajrment  thereof,  and  then 
and  there  wholly  dispensed  with,  and  discharged  the  said  plaintiff  from  the 
presentment  of  the  said  last-mentioned  bill  of  exchange  to  the  said  G.  H. 
Sos  payment  theveof ;  by  means  whereof,  after  the  said  bill  of  exchange 
became  due  and  payable,  according  to  the  tenor  and  effect  thereof,  to  wit, 
00  the  day  and  year  last  aforesaid,  at,  be.  aforesaid,  ^e  said  defendant    r^||«|^ 
became  liable,  Uc*^^[State  defsndant^s  liability ,  and  promise  to  pay  on    ^        ^ 
request  J  as  antey  151.] 

[State  the  drawing  of  the  billy  and  presentment  for  payment  and  dis-  l^J^l^^, 
hoior  as  antey  157,  and  then  proceed  as  follows :]-— And  thereupon  after-  see 
wards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &:c.  aforesaid,  the  ^Ka>n"t 
said  bill  of  exchange  was  duly  protested  for  non-payment  thereof,  accord-  jndorser 
ing  to  tbe  form  of  the  Statute  in  such  case  made  and  provided,  of  all  statiD|r 
which  said   several  premises  the  said   defendant  afterwards,  and   within  P'o*^"^^®^ 
fixvteen  days  then  next  foUowmg,  to  wit,  on  the  day  and  year  last  afore-  men't  (^). 
said,  at,  &c.  aforesaid,  had  notice ;  by  means  whereof,  &Lc.-*[iS'to^e  /io- 
aUtyy  and  promise  to  pay  on  request,  as  ante,  151,  and  then  add  a  count, 
mtting  the  statement  of  the  protest,  as  ante,  157.] 

[This  count  resembles  that  by  the  payee,  ante,  156,  inserting  the  in-  \^l^^^^ 
imements,  after  the  statements  of  delivery  to  the  payee.     See  forms  of  drawer  or 
miorsementSy  ante^    152  to  155.     If  the  action  is  against  an  indorser,  *"**^'*f'v 
then,  instead  of  stating  that  the  defendant  drew  the  bill,  state  that  the  ^"  aceept- 
irawer  drew  it,  and  show  thai  the  defendant  indorsed  it.\  ance. 

[This  count  resembles   that  by   the  payee,  ante,  156,  stating  the  in^  Indorsee 
iorsemenis,  as  ante,  152  to   155,  after  the  drawing  the  biU,  and  before  dfawer^on 
tie  averment  of  presentment.]  default  of 

accept- 

(/)  See  «  different  form,  1  VTentw.  3^2.  t219,  &c.  8  edit.  592,  Ax— « £ap.  Rep  550.  r?Jt^*  d 

(ir)  As  to  the  atatement  of  the  oroteat  for  ^Bayl.  on  Bills,  127.     it  is  in  general  un-         ^^^^ 

the  non-payment  of  an  inland  bill,  see  9  &  necessary.  •    _  _.  -|> 

10  W.  3.  e.  17.    Chttty  on  Bills,  7th  edit.  fwls  in 

hands  of 
dim  wee. 


'"^^ruiT*  *[This  count  resembles  that  by  the  payeO)  smte,  157,  iosertbg  the  'or 
drawer  or  dorsements*  See  form  of  indorsements,  ante,  152  to  155*  If  the  action 
iodorser  be  against  an  indorser,  then,  instead  of  stating  that  the  defendant  drew 
on  default,  ^^  ^yj  ^^^^  ^^^  ^^  drawer  drew  it,  and  show  that  the  defendant  in* 

payoaent,  ' 

where  bill  dorsed  it.] 
payable 

fndonel        [This  count  resembles  that  by  the  payee,  ante,  157,  inserting  the  in- 
against      doFsements.     See  form  of  indorsements,  ante,  152  to  155.     K  the  action  . 
drawer  or  j,q  against  an  indorser,  then,  instead  of  stating  that  the  defendant  drew 
on  defrult,  ^le  bill,  state  that  the  drawer  drew  it,  and  show  that  the  defendant  in- 
payment   dorsed  it.] 

at  a  par- 

place.  ^  [This  count  is  to  be  firamed  like  that  -at  the  suit  of  payee,  ante,  159, 

IndurMe  stating  that  the  defendant  drew  the  bill,  and  showing  the  indorsements  to 

dfawer  ^^^  plaintiff;  as  ante,  152  to  155;  and  that  the  defendant  had  no  ^^ts 

default,  in  the  hands  of  the  drawee,  as  ante,  159.] 

payment, 

fendant^  [Commencement  by  baron  and  feme  as  ante^  95.] — For  that  whereas 
had  no  one  G.  H.  heretofore,  and  whilst  the  said  £.,  was  sole  and  unmarried,  to 
eft'ecta  in    ^jj^  ^^^  g^^^  ^^^  ^^^  made,  &tc.— [Describe  the  making  and  delivery  of 

drawee,  tiie  bill,  acceptance,  and  indorsement,  liability  and  promise  to  pay  the  bill 

By  baron  to  the  wife  whilst  sole,  as  in  the  precedent,  ante,  144 ;  and  when  the 

and  feme,  ^jjC^'g  name  is  mentioned,  say,  "whilst   she   was  sole  and    unmarried." 

indorsee  Then  add  the  money  counts  on  promises  to  the  wife  when  side,  account 

before  stated,  and  breach,  as  ante,  95.] 

marriage, 
against 

acceptor  For  that  whereas  the  said  defendant,  heretofore,  and  whilst  the  said  E. 
if  ^  h  ^^®  ^^'®'  ^^^  unmanied,  to  wit,  on,  &c.  at,  fcc.  made,  &c. — [Describe 
and  leme  the  making  and  delivery  of  the  bill,  and  indorsements,  as  supra,  and  ante, 
payee  or  157,  152;  and  then  aver,  that  after  the  intermarriage  of  the  plaintiffi,  the 
indorsee,  j^jy  ^,^  presented  for  payment,  and  dishonored,  and  notice  given  to  de- 
drawer  or  fendant,  and  that  tliereby  defendant  became  liable  to  pay  the  plaintiffs,  in 
indorser,  right  of  the  wife,  and  promise  accordingly;  and  then  add  the  money 
bili^be-  counts  on  promises  to  the  wife  while  sole,  and  breach,  as  ante,  95,  136.] 

came  due 

after  the         *For  that  whereas  one  S.  B.  before  the  intetnlarriage  of  plaintiff  with 

marriage    ^^^  A.  J.  to  wit,  on,  &tc.  at,  &tc.  according  to  the  usage  and  custom  of 

r#i63]    merchants,  duly  made  her  certain  bill  of  exchange,  and  then  and   there 

By  bus-     directed  the  same  to  defendant,  by  which  said  bill  the  said  S.  th^i  and 

^^"^  there  requested  defendant  to  pay,  three  months  after  the  date  thereof,  to 

where  he    ^«  *^-  ^^  ^^^  order, — /.  for  value  received,  and  delivered    the  said  bill 

married      to  the  said  A.  which  said  bill  the  said  defendant  afterwards,  to  wit,  on 

bfll  be        ^®  ^^y  ^"^  y^^^  aforesaid,  at,  fee.  aforesaid,  upon  sight  thereof,  accepted, 

came  due   according  to  the  said  usage  and  custom  of  merchants ;  and  plaintiff  avers, 

(^)-  that  after  the  making  the  said  bill,  and  before  tiie  same  became  due  and 

payable,  according  to  the  tenor  and  effect  th^^eof,  to  wit,  on,  &;c.  at, 

&c.    he  the  said  plaintiff  intennarried  with  the  said  A.  J.;    by  means 

whereof  the  said  defendant,  after  the  intermarriage  of  the  said  plaintiff 

(A)  See  ante,  136,  and  vol.  i.  17G.  {k)  See  1  B.  &  A.  2i8|  showing  the  cor* 

(t)  1  B.  &  A.  21U.  redness  of  this  form. 


with  the  said  A.  to  wit,  on  the  dny  and  year  last  afdreieid,  at,  be.  afore-  omirLARo 
said,  became  liaUe  to  pay   to  the  said  jdaintiff  the   said   sum  of  money  *'*'^j_*" 
in  the  said  bill  specified,  according  to  the  tenor  and  effect  of  the  said  bill,  cHAseK. 
and  of  his  the  said  defendant's  said  acceptance  thereof;  and  being  so  Ua- 
hle,  be  the  said   defendant,  m  consideration  thereof,  afterwards,  and  after 
the  intermarriage  of  the  said  plaintiff  with  the  said  A.  to  wit,  on  the  day 
and  year  last  afinresaid,  at,  be.   aforesaid,    undertook,  and  then  and  there 
fiiitbfully  promised  the  said  plaintiff  to  pay  him  the  said  sum  of  money  in 
the  said  biU  specified,  according  to   the  tenor  and  effect  of  the  said  bill, 
and  of  his  the  said  defendant's  said  acceptance  thereof. 

[C<nnmencement  against  baron  andfemCy  as,  ante,  96.  ] — ^For  that  where-  Against 
as  one  G.  H.  heretofore,  and  whilst  the  said  E.  was  sole  and  unmarried,  ^^^^on  and 
to  wit,  on,  be.  at,  be.  made,  be. — [Describe  the  making  of  the  bill,  de-  ^^\\^^  * 
Utety  to  payee,  and  acceptance  by   E.  while  sole  and  untnarried,  indorse-  cepted  hj 
mtnt  to  plaintiff,  and   E,U  liability  and  promise  to  pay,  whilst  sole  and  jj**""*  ^•^'o^o 
unmarried,  as  ante,  149,  be. ;   and  then  add  the  money  counts,  and  account  erture^ 
itaied  by  the  feme,  whilst  sole  and  unmarried,  and  conclude  with  the  breach, 
as  ante,  97,  Lil*  Ent.  27.     It  seems  that  a  count  cannot  be  added  on  a 
promise  by  husband  and  wife^  after  the  marriage,  1  Taunt.  212.] 

[Commencement  as  ante,  91.] — ^For  that  whereas  one  E.  F.  heretofore,  and  Bysurviv- 
m  the  life-time  of  one  G.  H.  since  deceased,  and  whom  the  said  plaintiff  J^"^^  P**^^" 
hath  survived,  to  wit,  on,  be.  at,  be.  made,  be. — [Describe  the  making  payee,  or 
and  delivery,  acceptance  and  indorsement,  as  ante,  152,  and  then  state  the  ^^^^rsee, 
UabUity,  md  promise  to  pay  plaintiff  and  the  said  G.  H.  since  deceased  acceptor. 
m  the  life-time  of  the  said  G.  H.  according  to  the  tenor  of  the  biU  as 
anU,  Ho.] 

^[Conwience  the  declaration  with  counts  on  the  original  debt,  if  any  exist-    [*164] 
td  between  the  defendant  and  the  plaintiff ,  and  his  deceased  partner  trtVA  Bysurviv- 
m  appropriate  breach,  as  ante,  91,  and  then  proceed  as  follows:] — And  J|^^*P"'" 
also  for  that  whereas  the  said  defendant,  heretofore,  and  in  the  life-time  of  payee  or 
the  said  G.  H.  since  deceased,  and  whom  the  said  plaintiff  hath  survived,  indorsee, 
to  wit,  on,  be.  at,  be.   made,  be. — [Describe  the  making  and  ifelivery  jfa^e^ 
of  the  bill,  acceptance,  and  indorsement,  as  ante,  157,  162,  and  then  aver,  indorser, 
that  after  the  death  of  the  said  G.  H.  the  bill  was  presented  for  payment  ^'^^^^  *"ll 

became 

and  refused,  and  notice  given  to  defendant,  as  ante,    157,  and  then  state  due  Hfl?r 
the  liability,  and  promise  to  pay  plaintiff  alone,  as  ante,  151.     Insert  the  the  death 
QQODey  counts,  and  account  stated,  on  promises  to   plaintiff  alone,  with  a  ^^^  ^^' 
corresponding  breach  as  ante,  92.]  partner. 

For  t^at  whereas  one  E.  F.  heretofore,  and  in  the  life-time  of  one  G.  H.  Againet  a 
since  deceased,  to  wit,  on,  be.   at,  be.  made,  be. — ^Describe  the  making,  J["'^^'^q"^ 
delivery,  acceptance  by  defendant,  "  and  the  said  G.  H.  since  deceased,  in  (H). 
his  life-time,"  and  indorsement  and  liability,  and  promise  by  defendant  and 
G.  H.  smce  deceased,  to 'pay  according  to  the  tenor  and  effect  of  tlie  bill, 
as  ante,  144,  and  then  insert  common  counts  on  piomises  by  defendant 

(/)  There  is  no  occaaion  to  uue  the  defen-     notice  the  deceased,  see  I  B.  &  Aid.  224, 2U. 
daot  a*  aurviTing  acceptor,  or  in  any  way  to 


or 
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OH  im-AVD  and  the  deceased,  and  breach,  as  ante,  94,  and  if  it  be  material  to  give  m 
evidence  a  cause  of  action  or  acknowledgment  since  the  death,  add  counts, 


BILLS  OF 

cHAHGx.    as  ante,  94.] 

Against  a  For  that  whereas  the  said  defendant  and  one  E.  F.  since  deceased,  here- 
d"'^wer"o^  tofore,  and  in  the  life-time  of  the  said  E.  F.  to  wit,  on,  fcc.  at,  &c,  made, 
indorser,  bc. — [Describe  the  making,  delivery,  acceptance,  indorsement,  present- 
where  bill  ment  for  payment,  dishonor,  notice  to  defendant  and  E.  F.  since  deceased, 
ed' in  "life-  ^^^  ^^^'  liability,  and  joint  promise  to  pay  on  request,  as  ante,  151,  and 
time  of  the  then  insert  counts  on  promises  by  both  partners,  and  breach,  as  ante,  94.] 

deceased. 

Against  a       [If  there  was  any  Contract  between  the  plaintiff  and  the  defendant,  and 

drawer°«^  his  deceased  partner,  independently  of  thfe  bill,  begin  the  declaration  with 

indorser,    counts  thereon,  promises  by  both  partners,  and  breach,  as  ante,  94,  to  the 

"^^^^'f-  ^^^  words  "  to  the  damage,  &c."  and  then  proceed  as  follows  :] — ^And  where- 

nored  af-    ^^  ^^  ^^^  ^^^  defendant  and  the  said  E.  F.  since  deceased,  heretofore, 

ter  the.       and  in  the  life-time  of  the  said  E.  F.  to  wit,  on,  be.  at,  be.  made,  be. — 

death.        [Describe  the  making  and  delivery,  acceptance,  and  indorsement,  as  ante, 

157  ;  then  state  the  presentment  for  payment,  after  the  death  of  the  said 

[*165]    <^E.  F.  and  notice  to  defendant  or  survivor,  and  his  separate  liability,  and 

promise  to  pay  on  request,  as  ante,  162,  and  then  insert  common  counts 

on  his  separate  promise,  and  breach  of  the  last  set  of  promises.] 

Bj assign.  [Commencement  hy  assignees  as  ante,  97.] — ^For  that  whereas  one  G. 
eesof  a  H.  heretofore,  and  before  the  said  E.  F.  became  bankrupt,  to  wit,  on,  be. 
indorsee  *^>  ^^'  ro*^©?  ^c. — [Describe  the  making  and  delivery  to  payee,  defend- 
againstae-  ant's  acceptance,  indorsement  to  E.  F.  before  he  became  bankrupt,  and 
ceptor  defendant's  liability,  and  promise  to  pay  him,  as  ante,  152,  and  then  add 
^  common  counts  on  promise  to  bankrupt,  before  he  became  bankrupt,  and 

breach,  as  ante,  97,  and  if  it  be  material,  to  give  in  evidence  a  promise  of 
admission  since  the  bankruptcy,  add  counts,  as  ante,  99.] 


Bj  assign.  [If  there  was  any  contract  between  the  bankrupt  and  the  defendant,  in- 
against  dependently  of  the  bill,  begin  the  declaration  with  counts  thereon,  on  pro- 
drawer  or  mises  to  the  bankrupt  before  his  bankruptcy  and  breach,  as  ante,  97,  then 
vherrblll  P^^^®®*'  *s  follows :] —  And  whereas  also  the  said  defendant,  heretofore, 
was  disho.  and  before  the  said  E.  F.  became  bankrupt,  to  wit,  on,  be.  at,  be.  made, 
nored  af-  fcc. — [Describe  the  making  of  the  bill,  deUvery  to  payee,  acceptance,  and 
bankropt.  indorsement  to  E.  F.  before  his  bankruptcy,  the  presentment  for  payment, 
ey.  after  E.  F.'s  bankruptcy,  and  the  dishonor  and  notice  to  defendant,  and 

then  state  the  defendant's  liability,  and  promise  to  pay  plaintiff  as  assign- 
ees ;  and  counts  for  money  paid  by  plaintiffs  as  assignees,  had  and  receiv- 
ed to  their  use  as  assignees,  account  stated  with  them  as  such,  and  breach, 
as  ante,  99.] 

By  execu-  [Commencement  as  ante,  101.] — ^For  that  whereas  one  E.  F.  heretofore, 
ministra.*  ^^d  in  the  life-time  of  the  said  O.  H,  since  deceased,  to  wit,  on,  be.  at, 
tor  of  be.  made,  be. — [Describe  the  making  and  delivery,  acceptance,  and  in- 
Fnd«Mce     ^^rs®"^®°^  of  the  bill,  as  ante,  152,  and  then  state  the  liability,  and  promise 

against 

acceptor.  (m)  See  ante,  ?ol.  i.  16. 


to  pay  to  the  deceased  in  his  life-&ne,  according  to  the  tenor  and  effect  o*  wLkm 
of  the  bill,  as  ante,    144,  and  add  money  counts,  and  accounts  stated  on  ^'^^^^ 
promises  to  the  deceased,  as  ante,   101;  then  state  breach  and  profert  at  cbaii«s. 
the  suit  of  the  executor,  as  ante,  102  ;  or  at  the  suit  of  an  adininistrator, 
16  ante,   110.] 

*[If  there  was  aM/  debt  between  the  deceased  and  the  defendant y  before    [^IQS] 
the  iiU  was  given,  commence  the  declaration  toith  counts  <m  promises  to  the  By  cscoa- 
iectasedy  and  the  proper  breach  thereof  as  ante,  101,  and  thenproceed  as  ^^^^ 
fellows :] — ^And  also  for  that  the  said  defendant,  heretofore,  and  in  the  life-  ^r  of 
time  of  the  said  E.  F.  deceased,  to  wit,  on,  be.  at,  &c.  made,  kc. —  p«fM  or 
[Describe  the   making  of  the  bill,   the  delivery,  acceptance  and  indorse-  |!z^|^' 
meat,  as  ante,  152,  162,  and  then  aver  the  presentment  fw  payment  after  drawer  or 
the  death,  and  the  dishonor  and  notice,  and  the  consequent  liability,  and  ^"^"^f*,, 
promise  to  pay  plaintiff,  as  executor  or  administrator,  on  request,  as  ante,  became 
151 :  then   add  counts  for  money  paid  by  plaintiff,  as  executor  or  adminis-  dao  after 
trator,  mc»ey  had  and  received  to  plaintiff's  use  in  that  character,  and  ac-  ^«^^^* 
count  stated  with  plaantiff  as  executor  or  administrator,  and  the  breach, 
and  profert    applicable  to  these  latter  counts,  as  ante,  102,  103,  109.] 

[First  set  of  coimis  on  promise  to  the  testator,  and  breach,  to  the  vfords  ^7  ^'^^^ 
^' to  the  damage,  &c."  and  then  proceed  as  foUows  :] — And  also  for  that  minitua' 
whereas  one  G.   H.  heretofore,  and  in  the  life-time  of  the  said  A.  B.  since  tor, 
deceased,  to  wit,  on,  fee.  at,  &tc.  made,  fee. — [Describe  the  making,  de-  *?*'"■* 
Uxtery^  and  defendants  acceptance,  and  the  indorsement  to  A.  B.  as  ante,  on  a  pro^ 
152,  and  then  proceed  as  follows :] — ^By  means  whereof,  and  according  mite  to 
to  the  said  usage  and  custom  of  merchants,  the  said  defendant  then  and  ^||['"cue^ 
there  became  liable  to  pay  to  the  said  A.  B.,  in  his  life-time,  the  said  sum  of  out  of  the 
money  in  the  said  last-mentioned  bill  of  exchange  spedfied,  according  to  ■tAt»te  of 
the  tenor  and  effect  thereof ;  and  being  so  liable,  and  the  said  sum  of  ^^,  Lx 
money  in  the  lastrmentioned  bill  of  exchange  specified,  being  and  remain- 
ing wholly  due  and  unpaid,  after  the  death  of  the  said  A.  B.,  to  wit,  on, 
&c.  (o)  at,  &c.  aforesaid,  the   said   defendant,  in  consideration  of  the 
prembes,  undertook,  and  then  and  there  faithfuUy  promised  the  said  plain- 
tiff, as  executor  as  aforesaid,  to  pay  him  as  executor  as  aforesaid,  the  said 
sam  of  money  in  the  said  last-mentioned  bill  of  exchange  specified,  when 
he  the  said  defendant  should  be  thereunto  afterwards  requested. 

^Commencement  against  executor,  as  ante,   106.] — For  that  whweas    [*167] 
one  G.  H.,  heretofore  and  in  tlie  life-time  of  the  said  E.  F.  since  deceas-  Againit 
ed,  to  wit,  on,  fac.   at,  &c.    made,  &c. — [Describe  the  making,  delivery,  "p'or^ad^ 
E.  F/s  acceptance,  indorsement    to  plaintiff,  and  E.   F.'s  liability  and  mintstra- 
promise  to  pay,  according  to  the  tenor  and  effect  of  the  bill,  as  ante,  152,  Jj^'J^^*®* 
and  add  the  money  counts  on  E.  F.'s  promise,  and  breach,  as  ante,   107. 
If  it  be  material  to  give  in  evidence  a  promise  by  defendant,  as  executor, 
add  a  count  on  the  bill  on  defendant's  promise,  nearly  as  ante,  166,  and 
an  account  stated,  and  breach,  as  ante,   107.] 

(a)  As  to  the  nae  of  thia  eoant,  aeo  ootea,  jeeta  thero  to  ooata  in  the  event  of  a  rerdiet 

«nte,  140;    and   3  Eaat,  409^Wille8,  29.  or  nonanit.    See  9  B.  d&  C.  €67.    Ante,  109. 
It  if  daogerons  to  insert  tt  or  any  count  on        (e)  Any  day  before  the  title  of  the  decla- 

prooiiaea  to  the  ezeontora,  nnleaB  there  be  ration  will  do. 
iome  aabatantive  promiae  to  them,aa  it  aub- 
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IV.  ON  FOREIGN  BILLS  OF  EXCHANGE. 


Drawer  For  that  whereas  the  said  plaintiff,  heretofore,  to  wit,  on,  &c.  (^)   in 

***•'"■*      parts  beyond  the  seas,  to  wit,  at  [Amsterdam  (r)]  that  is  to  say,  at,  &c.  (i) 
of^a  biU     according  to  the  usage  and  custom  of  merchants,  finom  time  immemonaJ 
drawn       used  and  approved  of,  made  his  certain  bill  of  exchange  in  writing,  bearing 
fo'for'      ^^^^  ^^  ^^y  ^^^  y^^  aforesaid,  and  then  and  there  directed  the  said  bill 
eign  coin,  of  exchange  to  the  said  defendant,  by  the  name  and  addition  of  Mr!  E.   F. 
payable  at  merchant,  London  (t)  ;  by  which  said  bill  of  exchange,  he,  the  said  plain- 
?s^?^^'     tiff,  then  and  there  requested  the  said  defendant,  at  (two)  usances,  that  is 
to  say,  at  (two)  calendar  months  after  the  date  of  the  said  bill  of  ex- 
change (u),  to  pay  that,  his   secQnd  bill  of  exchange,  (first  and  third  of 
[•168J    the  same  tenor  and  date  not  paid   (w))  to  the  said  •plaintiff  (x),  or  order, 
the  sum  of  700  ducats,  value  received  (j/)  ;  which  said  bill  of  exchange  be 
the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  aforesaid  (z)y  to 
wit,  at,  &LC.  (venue)  aforesaid,  upon  sight  thereof,  accepted,  according  to 
the  said  usage  and  custom  of  merchants  ;    by  means    whereof  and  ac- 
cording  to  the  said  usage  and  custom  of  merchants,  the  said  defendant 
then  and  there  became  liable  to  pay  to  the  said  plaintiff  the  said  sum  of 
money  in  the  said  bill  of  exchange  specified,  acccx'ding  to  the  tenor  and  ef- 
fect of  the  said  bill  of  exchange,  and  of  the  said  defendant's  said  accept- 
ance thereof;  and  being  so  liable,  he  the  said  defendant,  in  consideration 
thereof,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at  &c.  (penue) 
aforesaid,  undertook,  and  then  and  there  faithfully  promised  the  said  plain- 
tiff to  pay  him  the  said  sum  of  money  in  the  said  bill  of  exchange  speci- 
fied, acording  to  the  tenor  and  effect  of  the  said  bill  of  exchange,  and  of 
his  the  said  defendant's  said  acceptance  thereof.     And  the  said  plaintiff 
avers,  that  the  said  700  ducats,  in   the  said  bill  of  exchange  mentioned,  at 
the  time  of  the  making  of  the  said  bill  of  exchange,  and  also  at  the  time 
when  the  same  became  due  and  payable,  according  to  the  tenor  and  effect 
thereof,  were  and  still  are  of  great  value,  to  wit,  of  the  value  of  £ —  of 
lawful  money  of  Great  Britain,  to  wit,  at,  be.  aforesaid  (a). 

(p)  Though  the  bill  be  in  a  foreign  Ian-  in  general,  lee  Cbitty  on  Birs,7th  ed.  266; 

ffuage,    it  may  be    staWd    in  English.     1  and  aM  to  forms  of  averment,  1  Wentw.  21)4, 

Wightw.  9.  21)6, 3ia— Chit,  on  Bills,  7lh  edit.  507,  n.  (A). 

{q)  As  to  the  date  see  Chitty  on  Bills,  7th  8th  edit.  404,  582  — Bayl.  172. 
edit.  354. — Bayl.  174.— Ante,  115,  145.  (io)  As  to  this  allegation,  see  Cbitty  on 

(r)'  As  to  the  place,  see  ChiUy  on   Bills,  Bills,  7th  edit.  507,  n.  (t)  blh  edit.  592 ;  n. 

7th  edit.   355.— Bayl.  175—3   Campb.  304.  (i).— Bayl.  171,  180. 

This  need  only  be  inserted  when  tlie  bill  is        (r)  It  is  not  in  general  necessary  to  stat* 

drawn  abroad.  the  addition  of  the  drawer  or  payee. 

(«)  The  venae  in  the  action.  (y)  In  an  action   by  the  drawee,  the  de- 

(t)  Though  usual,  it  is  not  necessary,  in  livery  of  the  bill  is  not  to  be  stated,  5  East, 

an  action  against  the  acceptor,  to  state  the  476. 

addition,  but  it  is  usual  to  do  so  where  he  is        (z)  If  the  acceptance  be  dated  on  a  parttc- 

misdescribed  in  the  bill,  ante,  145,  n.  (n).  ular  day,  state  it  accordingly. 

(«)  When  a  bill  is  payable  at  usance,  the  (a)  When  a  bill  is  payable  in  foreign  mo- 
length  of  such  UHance  must  be  stated  on  the  ney,  it  is  usual,  though  not  necessary,  to 
declaration,seeChitty  on  Bills,  7th  edit  5U7,  aver  the  value,  1  Wils.  185 — 4  Bro.  Pari, 
n.  (h).  Sth  edit.  404— Bayl.  1^,  185 ;  itmay  Cas.  604.— Chitty  on  Bills,  7th  ed.  507,  but 
be  described  concisely  as  above,  or  more  for-  quiere  if  not  necessary,  2  B.  db  A.  301. — ^2 
mally,  aa  note  (r),  next  page  ;  and  it  may  Dow.  db  Ryl.  15. — 1  B  &  Cres.  16,  8.  C. — 
be  better  to  adopt  the  latter.    As  to  usaDces  See  preeedenta,  1  Weatw.  302,  312,  314. 


SnClAL   COUNTS.  "^ift 

*[T%is  precedent  may  be  the  same  as  the  last  to  the  end,  and  then  pro*  ^ 

tud  with  the  following  averment ;] — ^And  the  said  plaintiif,  m  fact,  saith,  "^f ",' 

tbat  an  usance  mentioned  in  any  bill  of  exchange,  drawn  at  London  and  of  xz- 

jnjable  at  Venice,  is,  and  at  the  several  times  aforesaid  was,  three  months  ^^^^^^» 
book  the  date  of  the  said  bill,  to  wit,  at,  &z;c.  (ytwue)  aforesaid. 

[After  stating  the  drawing  of  the  biU,  acceptance,  delivery  to  payeoj  The  like 
end  tis  indorsement  to  G.  H.  proceed  as  follows :] — ^And  the  said  plain-  fo^J^®***" 
tifi,  in  fiict,  say,  that  the  said  G.  H.  afterwaids,  to  wit,  on,  &c.  at,  be*  av«rrinff 
caused  the  said  bill,  so  accepted  and  indorsed  as  aforesaid,  to  be  shown  ^^^  ^^^7 
and  presented  to  the  said  def<Midant  for  payment  thereof,  and  then  and  ^j^^  ^'^^ 
there  required   the  said  defendant  to  pay  the  said  sum  of  money  therein  nnnce  at 
mentioned,  according  to  the  tenor  and  effect  of  the  said  bill,  and  of  his  the  end 
said  acceptance  thereof,  and  of  the  said  indorsement  so  made  thereon  as  Drawer 
aforesaid  ;  but  the  said  defendant,  at  the  said  time  when  the  said  bill  was  against 
so  presented  to  him  for  payment  thereof  as  aforesaid,  or  at  any  time  what*  ^u^^^u'h 
soever,  did  not  pay  to  the  said  G.  H.  the  said  sum  of  money  mentioned  paid  gmprm 
in  the  said  bill,  b«t  then  and  there  wholly  refused  so  to  do,  and  therein  protest  bj 
wholly  failed  and  made  default ;  whereupon  the  said  G,  H.  afterwards,  to  Lfton 
wit,  on,  be.  at,  be.  duly  caused  the  said  bill  of  exchange,  to  be  protested  and  dimw- 
Ibr  the  said  non-payment  thereof,  according  to  the  said  custom  ;  and  after-  V^  obliced 
wards,  to  wit,  on,  be  at,  be.  according  to  the  said  custom,  certain  per-  the^rineU 
sons  residing,  trading,  and  using  commerce  within  this  kingdom,  to  wit,  pal  mo- 
at, be.  by  and  under  the  name  of  Messrs.  B.  B.  and  Co.  appeared  before  ^^  ^^ 
J.  B.  then  being  a  notary  public,  duly  and  by  lawful  authority  admitted  (c). 
and  sworn,  dwelling  in  London,  and  being  the  same  notary  public  by 
whom  the  said  bill  of  exchange  had  been  so  protested,  and  according  to 
the  said  custom,  then  and  there  declared  before  the  said  notary,  that  they 
would  pay  the  said  bill  under  the  said  protest,  for  honor  and  on  account  of 
the  said  plaintiffi,  the  drawers  of  the   said  bill,  holding   them  the  said 
drawers  and  the  acceptors,  their  executors  and  administrators,  and  all  others 
whom  it  might  concern,  always  obliged  unto  them  the  said  Messrs.  B.  B. 
and  Co.  for  their  reimbursement ;  and  thereupon  the  said  Messrs.  B.  B. 
and  Co.  then  and  there,  according  to  the  said  declaration  and  the  said 
custom,  paid  the  said  bill  under  the  said  protest  as  aforesaid,  together  with 
fire  shillmgs  and  three  pence  for  the  charges  of  the  said  protest  ((2),  and 
afterwards,  to  wit,  on,  be.  at,  be.  returned  the  said  bill  so  protested  to 
the  said  plaintifi ;  and  the  said  plaintiffi  were  then  and  there  obliged  to 
pay,  and  did  pay  to  the  said  Messrs.  B.  B.  and  Co.  /or  the  said  bill,  and 
far  the  exchange  *and  re-exchange  of  the  money  therein  contained,  and    r*i7oi 
the  charge  of  protest,  commission,  and  other  charges  attending  the  non*    ''        ^ 
payment  of  the  said  bill,  a  large  sum  of  money,  to  wit,  the  sum  of — L 
according  to  the  said  custom,  of  all  which  said  premises  the  said  defend- 
uit,  afterwards,  to  wit,  on,  be.  at,  be.  had  notice  ;  and  by  reason  of  the 
premises,  and  by  force  of  the  said  custom,  and  by  the  law  of  merchants, 
the  said  defimdant  then  and  there  became  liable  to  pay  to  the  said  plain- 

•    (^)  As  to  thia  aTerment,  ante,  167,  n.  (f),  tbat  the  plaintiff  paid  the  bill  according  to 

(c)  See  precedent,  1  Wentw  294,  295.  the  enstom  of  merchants,  withont  stating  he 

ify  In  an  action  on  a  bill  where  tJiere  are  paid  it  to  the  last  indorsees,  3  fi.  &  A.  430.— 

aeteral  indoreeir.eBta,it  is  soffieient  to  state  See  16  Cast,  391. 
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^  tiff  the  said  sum  of  money  so  hj  him  paid  to  the  said  Messrs.  B.  B.  and 

^^mvvLt  ^*  ^  aforesaid,  to  wit,  die  said  sum  of — h  to  wit,  at,  be.  b,  be. ;  and 

of  zi-  being  so  liable,  &c«^-[Promue  to  pay  en  request ,  as  ante,  151  ;  add  a 

€«AH»a.  count,  omitting  the  statement  of  the  payment,  supra  protest.] 

Bj  indor-       For  that  whereas  certain  persons,  to  wit,  Messrs.  A.  and  B.  heretoibroi 
"^^.^      to  wit,  on,  &c.  in  parts  beyond  the  seas,  to  wit,  at  Memel,  in  the  kingdom 
acceptor    of  Prussia,  to  wit,  at  Lond<Mi,  according  to  the  usage  and  custom  of  mer<' 
of  bill  ai    chants,  from  time  immemorial  used  and  approved  of,  made  their  certain 
ti^MrtiT  ^'^  ^  exchange  in  writing,  in  divers,  to  wit,  two  parts,  and  then  and  there 
oDo  ac-      directed  the  said  bill  of  exchange  to  the  said  defendant,  and  by  the  first 
^P^      part  of  the  bill  of  exchange,  then  and  there  requested  the  said  def<mdant, 
indoraed.    ^^  ^^®  usance,  (that  is  to  say,  at  one  month  after  the  date  thereof  («),) 
to  pay  that  their  first  of  exchange  to  the  order  of  themselves,  1002.  ster* 
ling  value,  with  them,  and  by  the  second  part  of  die  said  bill  of  exchange, 
ihea  and  there  requested  the  said  defendant,  at  one  usance,  that  is  to  say, 
at  one  month  aiW  the  date  thereof,  to  pay  that  their  second  of  exchange 
(the  first  not  being  paid),  to  the  order  of  th^nselves,  100/.  sterling  value, 
with  ihem,  which  said  first  part  of  the  said  bill  of  exchange,  the  said  de- 
fendant, afterwards,  to  wit,  on,  &c.  aforesaid,  at,  be.  aforesaid,  upon  sight 
thereof,  accepted,  according  to  the  usage  and  custom  of  merchants.     And 
the  said  Messrs.  A.  and  B.  afterwards,  to  wit,  on,  be.  (/)  aforesaid,  at, 
be.  aforesaid,  accordmg  to  the  said  usage  and  custom  of  merchants,  in« 
dorsed  the  said  second  part  of  the  said  bill  of  exchange,  and  by  that  in* 
d(»9«nent  then  and  there  ordered  and  appointed  the  said  sum  of  money  in 
the  said  bill  of  exchange  specified,  to  be  paid  to  the  said  plaintifif,  for  val- 
[*171]    oe  in  account,  ^^d  then  and  there  delivered  the  said  second  part  of  the 
said  bill  of  exchange  so  indorsed,  and  the  said  first  part  of  the  said  bill  of 
exchange  so  accepted  as  aforesaid,  to  the  said  plaintiff;  wh^!eof  the  said 
defendant,  afterwards,  to  wit,  on,  be.  last  aforesaid,  at,  be.   aforesaid, 
had  notice  ;  by  means  whereof,  and  according  to  the  said  usage  and  cus- 
tom of  merchants,  he  the  said  defendant,  then  and  there  became  liable 
to  pay  to  the  said  plaintiff  the  said  sum  of  money  in  the  said  bill  of  ex- 
change specified,  according  to  the  tenor  and  effect  of  the  same  bill,  and 
his  said  acceptance  thereof,  and  being  so  liable,  he,  the  said  defendant,  in 
consideration  thereof,  afterwards,  to  wit,  on  the  day  and  year  first  afore- 
said, at,  be.  aforesaid,  undertook,  and  then  and  there  faithfully  promised 
thei^aid  plaintiff  to  pay  him  the  said  sum  of  money  in  the  said  bill  of  ex- 
change specified,  according  to  the  tenor  and  effect  of  the  same  bill,  and 
Ms  said  acceptance  thereof. — [A  count  may  be  added,  not  stating  that  the 
biU  was  draum  in  sets.] 

Special  And  the  said  Messrs.  E.  F.  and  Co.  to  whom,  or  to  whose  order  the 

mentTn  p&y™6nt  of  the  said  sum  of  money  in  the  said  bill  of  exchange  specified, 
full  of  one  was  to  be  made,  afterwards,  and  before  the  payment  of  the  said  sum  of 
P*!*  ^^  *  money  in  the  said  bill  of  exchange  specified,  to  wit,  on  (A),  be.  in  parts 
iDir'tima  beyond  the  seas,  to  wit,  at  Memel,  that  is  to  say,  at  London  aforesaid,  ac- 
and  place 

(M)'  («)  See  next  precedent.  (^)  As  to  this  form,  see  Bayley  on  Bills, 

(/)  Tlie  date  of  the  indorsement,  which,    180.— Chitty  on  Bills,  7th  edit.  507.  n.  (»). 

in  case  of  foreign  bills,  frequently  varies        (k)  Supra,  note  {a). 

ftom  the  dale  of  the  bill. 
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coidbg  to  the  usage  and  custom  of  merchants,  indorsed  the  said  seccmd       ^* 
part  of  the  said  IhU  of  exchange,  by  *which  said  indorsement  they  the  bi^^W  ^v 
Slid  Messrs.  E.  F.  and  Co.  then  and  there  ordered  and  appointed  the  said       kx- 
9001  of  money  in  the  said  bill  of  exchange  specified,  to  be  paid  to  the  or«-  ^^^*^^» 
der  of  Messrs.  G.   H,  and  Co.  value  in  account,  and  then  and  there  deliv- 
end  Ae  same  second  part  of  the  said  bill  of  exchange  so  indorsed,  and 
the  said  first  part  of  the  said  bill  of  exchange  so  accepted  as  aforesaid, 
to  the  said  Messrs.  G.  H.  and  Co. 

For  that  whereas  the  said  E.  F.  heretofore,  to  wit,  &c.  in  parts  beyond  Payee  or 
the  seas,  to  wit,  at  Jamaica,  that  is  to  say,  at  Liondon,  according  to  the  *^°?'^® 
nage  and  custom  of  merchants,  from  time  immemorial  used  and  approved  dfTweror 
of,  made  his  certain  bill  of  exchange  in  writing,  bearing  date  the  day  and  'mdoiser, 
jeir  aforesaid,  and  then  and  there  directed  the  said  bill  of  exchange  to  G.  of /|!^^ee 
H.  (by  the   name   and  addition  of  Mr.  G.  H.  merchant,  Liondon),   by  to  accept, 
which  said  bill  of  exchange  the  said  E.  F.  then  and  there  requested  the  "^^ting 
said  G.  H.  two  months  after  the  date  of  that  his  the  said  E.  F.'s  second  ^'^ 
bill  of  exchange,  first  and  third,  of  the  same  tenor  and  date,  not  paid,  to 
paj  to  I.  K.  (by  the  name  and  addition  of  Mr.  I.  K.  of  Liverpool,  mer* 
chant),  or  order,  the  sum  of*—/,  value  received,  and  then  and  there  deliv-* 
eied  die  said  bill  of  exchange  to  the  said  I.  K.  ;  and  the  said  I.  K.  be. 
^[Siate  indanement  to  phnntiff  as  an^e,152 ;]  and  the  said  plaintiff  avers 
that  alWwards,  and  before  the  payment  of  the  said  sum  of  money  in  the 
said  bill  of  exchange  specified,  to  wit,  on  (t),  be.  to  wit,  at,  be.  (%:),  that 
is  to  say,  at,  be.  aforesaid,  the  said  bU)  of  exchange  was  presented  and 
shown  to  the  said  G.  H.  for  his  acceptance  thereof,  accordmg  to  the  said 
Qsage  and  custom  of  merchants ;  and  the  said  G.  H.  then  and  there  had 
sight  of  the  said  bill  of  exchange,  and  was  then  and  there  requested  to  ac- 
cept the  same,  but  that  the  said  G.  H.  did  not,  nor  would,  at  the  said  time 
when  the  said  biU  of  exchange  was  so  presented  and  shown  to  him,  for  his 
acceptance  thereof  as  aforesaid,  or  at  any  time  before  or  afterwards,  accept 
the  same,  or  pay  the  said  sum  of  money  therem  specified,  or  any  part 
Aereof,  but  whoUy  neglected  and  refused  so  to  do,  nor  did,  nor  would  he 
then,  *or  at  any  other  time,  accept  or  pay  the  said  first  and  third  of  ex-    [*173] 
change  in  the  said  bill  of  exchange  mentioned,  or  either  of  them,  but  therein 
wholly  failed  and  made  default ;  whereupon  the  said  bill  of  exchange,  after- 
wards, to  wit,  on,  be.  last  aforesaid  (/),  to  wit,  at,  be.  aforesaid,  was  duly 
protested  for  non-acceptance  thereof,  according  to  the  said  usage  and  cus- 
tom of  merchants ;  of  all  which  said  several  premises  the  said  defendant 
afterwards,  to  wit,  on  be.  last  aforesaid,  at,  be.  aforesaid,  had  notice ; 
by  means  whereof,  be. — [State  defendanfs  liabiKty,  and  promise  to  pay 
M  request,  as  ante,  151  ;  and  if  defendant  had  no  effects  in  hands  of 
irmou,  add  a  count  stating  that  fact,  as  ante,  157.] 

[Skate  the  drawing  of  the  biU  on  G.  H.  delivery  to  payee,  his  indorse^  Second 
MoU  to  defendant,  his  indorsement  to  plaintiff  and  the  latter^  indorse^  ^^H!^ 
9eKt  to  another  party,  A.  B.  and  then  state  presentment  for  acceptance,  fint  indor- 

(t)  The  day  cf  prefeniment,  and  date  of       {k)  The  place  where    the  bill    wa«  ad- 
^  protest  for  non-acceptaoce.  dressed. 

(t)  Date  of  protest  for  non-acceptance. 
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OH        Sfc.  0$  follows  :] — And  the  said  plaintiff  in  fact  saith,  that  afterwards,  and 
BrLLs^oF  ^^^^^  ^^  payment  of  the  said  sum  of  money  b  the  said  bill  of  exchange 
zx-       mentioned,  or  any  part  thereof,  to  wit,  on,  &c.  at,  Cadiz  aforesaid,  to  wit, 
cHAvoK.    ^t^  ^c.  aforesaid,  the  said  bill  of  exchange  so  indcxsed  as  aforesaid,   was 
■er  of  a  bill  pr^^n^^  ^^^  shown  to  the  said  6.  H.  for  his  acceptance  thereof,  accord- 
protested    ing  to  the  usage  and  custom  of  merchants  ;  and  the  said  G.  H.  was   then 
ioT  non-     ^y,^  there  requested  to  accept  the^  same,  but  that  the  said  G.  H.  did  not 
ance^by      i^or  would,  at  the  said  time  when  the  said  bill  of  exchange  was  so  present- 
drawee,      ed  and  shown   to  him  for  his  acceptance  thereof  as  aforesaid,  or  at  any 
ti^havlmr  ^^^  afterwards,  accept  the  same,  or  pay  the  said  sum  of  money   therein 
been  obli-  specified  ;  or  any  part  thereof,  but  whdly  neglected  and  refused  so  to  do  ; 
ged  to  pay  ^nd  thereupon  the  said  A.  B.  afterwards,  to  wit,  on,  be.  last  aforesaid,  at 
principa ,  Q^^\^  aforesaid,  to  wit,  at,  &c.  aforesaid,  caused  the  said  bill  of  exchange 
change,      to  be  duly  protested  for  non-acceptance  thereof,  according  to  the  said  usage 
^'^^H  "^h       ^"^  custom  of  merchants  ;  by  means  of  which  said  several  premises,   and 
£P8,  to  a'   according  to  the  said  usage  and  custom  of  merchants,  he  the  said  plaintiff, 
remote  in-  aflerwards,  to  wit,  on,  inc.  last  aforesaid,  at,  &c.  aforesaid,  as  such  indor»- 
dorMe.       Q|.  Qf  ^Q  gj^j  Ynll  of  exchange  as  aforesaid,  was  called  upon,  and  forced 
and  obliged  to  pay,  and  did  then  and  there  necessarily  pay  to  the  said  A. 
B.  the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  together 
[*174]    ^ith  re-exchange,  interest,  and  charges  *thereon,  amounting  in  the  whole 
to  a  large   sum  of  money,  to   wit,  the   sum  of »— /.   of  lawful  money   of 
Great  Britain  ;  of  all  which  said  several  premises  the  said  defendant  after- 
wards, to  wit,  on,  inc.  last  aforesaid,  at,  &;c.  aforesaid,  had  notice ;  by 
means  whereof,  and  according  to  the  said  usage  and  custom  of  merchants, 
he  the  said  defendant  then  and  there  became  liable  to  pay  to  the  said 
plaintiff  the  said  last-mentioned  sum  of  money,  when  he  the  said  defend- 
ant should  be  thereunto  afterwards  requested,  and  bding  so  liable,  &c. 
[State  premisesy  as  ante,  151.] 

Tnjee  or        p^^  ^^^  whereas  the  said  E.  F.  heretofore,  to  wit,  on,  &c.  in  parts 
against      beyond  the  seas,  to  wit,  at  Jamaica,  that  is  to  say,  at  London,  according  to 
drawer  or  the  usage  and  custom  of  merchants,  ftom  time  immemorial  used  and  ap- 
on^refbsal  P^^®^  °f?  made  his  certain  bill  of  exchange  in  writmg  bearing  date  the 
of  accept-  day  and  year  aforesaid,  and  then  and  there  directed  tibe  said  bill  of  ex- 
or  to  pay.  change  to  G.  H.    (by  the  name   and   addition  of  Mr.  G.  H.  merchant, 
London,)  by  which  said  bill  of  exchange  he  the  said  E.  F.  then  and  there 
requested  the  said  G.  H.  two  months  after  the  date  of  that  his  second  of 
exchange,  first  and  third  of  the  same  tenor  and  date  not  paid,  to  pay  to 
L  K.  (by  the  name  and  addition  of  Mr.  I.  K.  of  Liverpool,  merchant,)  or 
order,  the  sum  of — /.  value  received,  and  then  and  there  delivered  the 
said  bill  of  exchange  to  the  said  L  K.  which  said  bill  of  exchange  the 
said  G.  H.  aflerwards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  upon  sight  thereof, 
accepted,  according  to  the  said  usage  and  custom  of  merchants ;  and  the 
said  L  K.  &c. — [State  indorsement,  as  ante,  152.]     And  the  said  plaintiff 
in  fact  says,  that  afterwards,  when  the  said  bill  of  exchange  became  due  and 
payable,  according  to  the  tenor  and  effect  thereof,  to  wit,  on,  &^c.  at,  &c, 
aforesaid,   to  wit,  at  London   aforesaid,  the  said  bill  of  exchange  so  ac- 
cepted and  indorsed  as  aforesaid,  was  presented  and  shown  to  the  said  G.  H. 
for  payment  thereof,  according  to  the  said  usage  and  custom  of  merchants. 


\ 
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and  the  said*  6.  H.  then  and  there  had  notice  of  fbe  said  indorsement  so        <>" 
made  thereon  as  aforesaid,  and  was  then  and  there  requested  to  pay  the  ^J^^ls^of 
said  sum  of  money  therein  specifiect,  according  to  the  tenor  and  effect  of      kx- 
thesaid  bill  of  exchange,  and  of  his  said  acceptance  thereof,  and  of  the   «"a"««- 
said  indorsement  so  made  thereon  as  aforesaid,  but  that  the  said  *<>.  H.    [*1'75] 
did  not,  nor  would,  at  the  said  time  when  the  said  bill  of  exchange  was 
90  presented  and  shown  to  him  for  payment  thereof  as  aforesaid,  or  at  any 
time  before  or  afterwards,  pay  the  said  sum  of  money  in  the  said  bill  of 
exchange  speci6ed,  or  any  part  thereof,  but  wholly  neglected  and  refused 
90  to  do,  nor  did  he  pay  the  said  first  and  third  of  exchange,  in  the  said 
bill  of  exchange  mentioned,  or  either  of  them,  but  therein  wholly  failed  and 
made  default ;  and  thereupon  afterwards,  to  wit,  on,  be.  (m)  -last  afore- 
said, at,  &c.  aforesaid,  the  said  bill  of  exchange  was  duly  protested  for  non- 
payment thereof,  according  to  the  usage  and  custom  of  merchants ;  of  all 
which  said  several  premises  the  said  defendant  afterwards,  to  wit,  on,  &c. 
last  aforesaid,  at,  &c.  aforesaid,  had  notice ;    by  means    whereof,    be. — ' 
[State  UabiUty,  and  promise  of  defendant,  as  ante,  151.] 

[State  the  drawing  the  bill  to  the  order  of  the  plaintiff,  poyee,  as  ante,  Payee 
172,  and  then  proceed  as  follows:] — ^And  the  said  plaintiff  further  saith,  »&»•"»* 
that  the  said  bill  of  exchange,  being  wholly  unaccepted  and  unpaid,  he  ^q  i^  bill 
the  said   plaintiff  afterwards,  to  wit,  on,  be.  at  Rouen  aforesaid,  to  wit,  protested 
at,  &c.  aforesaid,  caused  the  said  bill  of  exchanfi^e  to  be  presented  and  ****'"*^  ^^ 

,  ,  .  1  -miT  T^     T^  1  /^        <•       1    •  1  r  non-ac- 

soown  to  the  said  Messrs.  iii.  r .  and  Co.  for  their  acceptance  thereof,  ac-  orptance, 
cording  to  the  said  usage  and  custom  of  merchants ;  and  the  said  Messrs.  ^*  ^<^ll  ^ 
E.  F.  and  Ck).  were  then  and  there  requested  to  accept  the  same,  but  that  ^*eiit!"^' 
the  said  Messrs.  E.  F.  and  Co.  then  and  there  wholly  neglected  and  re- 
fiised  so  to  do,  and  thereupon  afterwards,  to  wit,  on  &c.  last  aforesaid, 
at  Rouen  aforesaid,  to  wit,  at,  &c.  aforesaid,  the  said  bill  of  exchange  was 
duly  protested  for  non-acceptance  thereof,  according  to  the  said  usage 
and  custom  of  merchants ;  whereof  the  said  defendant,  afterwards,  to  wit, 
on,  &c.  last  aforesaid,  at,  &c.  aforesaid,  had  notice;  and  the  said  plaintiff 
in  fact  further  saith,  that  the  said  bill  of  exchange  being  still  wholly  un- 
accepted and  unpaid,  he  the  said  plaintiff,  afterwards,  to  wit,  on,  &c.  to 
^it,  at  Rouen  aforesaid,  that  is  to  say,  at,  be.  aforesaid,  caused  the  said 
bill  of  exchange  US  be  presented  and  shown  to  the  said  Messrs.  E.  F.  and 
Co.  for  payment  thereof,  according  to  the  said  nsage  and  custom  of 
merchants ;  and.  the  said  Messrs.  E.  F.  and  Co.  were  then  and  there 
requested  to  pay  the  said  sum  of  money  ^therein  specified,  according  r*i7gi 
to  the  tenor  and  effect  thereof,  but  the  said  Messrs.  E.  F.  and  Co.  then 
tod  there  wholly  neglected  and  refused  to  pay  the  same ;  and  thereupon 
the  said  bill  of  exchange  was  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  at  Rouen  aforesaid,  to  wit,  at,  &lc.  aforesaid,  duly  protested 
fcr  non-payment  thereof,  according  to  the  said  usage  and  custom  of  mer- 
chants, whereof  the  said  defendant,  afterwards,  to  wit,  on  the  day  and 
jear  last  aforesaid,  to  wit,  at,  &c.  aforesaid,  had  notice  ;  by  reason  where- 
of, and  also  by  the  said  usage  and  custom  of  merchants,  the  said  defend- 
ant then  and  there  became  liable,  &c. — [State  liability,  and  promise  to 
poy  on  request,  as  ante,  151.] 

(m)  Date  of  protect,  being  tftme  day  tm  preaeniOMiit  for  payment. 
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[After  ftating  the  drawing  of  the  bUl  hy  A.  B.  an  C.  D,  the  indor$e- 
ment  of  the  payee  to  the  plaintiff,  and  presentment  and  refusal  of  C.  D. 
to  accept,  and  protest  for  nonrocceptance,  as  ante,  .172,  proceed  as  fol- 
lows :] — Of  all  which  said  premises,  the  said  defendant  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  at  fee.  had  notice.  And  thereupon 
the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at, 
acceptor^'  bc.  aforesaid,  in  order  to  prevent  the  said  bill  of  exchange  6om  being 
supra  pro-  sent  back  and  returned  to  the  said  A.  B,  did,  under  the  said  protest  so 
^'*^'  made  as  aforesaid,  accept  the  said  bill  of  exchange  in  writing,  and  sub- 
scribe the  said  acceptance  on  the  said  bill  of  exchange,  according  to  the 
usage  and  custom  of  merchants ;  and  the  said  plaintiff  in  fact  says,  that 
afterwards,  when,  he.  (here  state  the  presentment  to  the  original  drawee 
for  payment,  with  averment  of  protest  and  notice,  as  inform,  ante  174); 
and  by  reason  of  the  premises,  and  according  to  the  said  usage  and  custom, 
the  said  defendant  then  and  there  became  liable  to  pay  to  the  said  plaintiff 
the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  acccutiing  to 
the  tenor  and  effect  of  his  said  acceptance  thereof;  and  being  so  liable, 
fac-^lState  promise  accordingly,  and  a  count  may  be  added  like  the  next 
precedent.] 

by  tndor-        [After  stating  the  drawing  of  the  bill  on  E.  F.  delivery  to  payee,  in- 
see  in  an-  dorsement  to  plaintiff,  the  acceptance  of  the  defendant  ^as  stated  as  folr 
other  form  2^,2^^  .J — ,^hich  said  bill  of  exchange,  so  indorsed  as  aforesaid,  the  said 
P1771    ^^^^1^^^°^  afterwards,  to  wit,  on,  &c.  aforesaid,  at,  &c.    afcNresaid,  upon 
^  sight  thereof,  accepted,  for  the  honor  of  the  said  A.  B.  {the  dratoer)  ac- 

cording to  the  usage  and  custom  of  merchants  (here  state  the  presentment 
for  payment  to  the  drawee,  as  directed  in  the  last  form)  ;  by  means  whereof, 
and  according  to  the  said  usage  and  custom  of  merchants,  he  the  said  de- 
fendant then  and  there  became  liable  to  pay  the  said  sum  of  money,  in 
the  said  bill  of  exchange  specked,  according  to  the  tenor  of  his  said  ac* 
ceptance  thereof:  and  being  so  liable,  &c. — [»SSfat6  promise  accordingly.] 


Bj  draw- 
ee, who 
accepted 
supra  pro- 
test for 
nun-ac- 
ceptance 
for  honor 
of  second 
indorser 
against 
first  in. 
dorser. 


[After  stating  that  A.  B.  drew  the  bUl  on  jriaintiff,  and  the  delivery 
to  defendant  as  payee,  and  his  indorsement  to  E.  F.  who  indorsed  to  G. 
H.  proceed  as  follows :] — ^And  the  said  plamtiff  in  fact  saith,  that  the 
said  G.  H.  afterwards,  and  when  (he  said  sum  of  money,  in  die  said  bill 
of  exchange  specified,  became  due  and  payable,  according  to  the  tenor 
and  effect  thereof,  to  wit,  on,  &;c.  at,  be.  aforesaid,  accQrding  to  the  said 
usage  and  custom  of  merchants,  caused  and  procured  the  said  bill  of  ex- 
change, so  indorsed  as  aforesaid  to  be  shown  and  presented  to  the  said 
plaintiff,  upon  whom  the  said  bill  of  exchange  was  so  drawn  as  aibresaM, 


(n)  See  fcorm,  1  Wentw.  316.  As  to  llie 
rights  and  liabilities  of  an  acceptor  supra 
protest,  see  Chit,  on  Bills,  7th  edit.  *^42.  See 
a  ftirm,  7  B.  &  Cress.  4b8.  1  Moo;  &  Rj. 
3J)4,  403.  8.  C.  And  see  a  full  form,  4  Car. 
Sl  p.  35,  not  B.  C.  An  averment  of  a  pire- 
■entment  to  the  drawee  for  payment  must  be 
inserted,  or  the  declaration  wiU  be  bad  in 
arrest  ot  judgment.    Id. 

(o)  An  eminent  Pleader  suggested,  that, 
before  the  statement  of  the  acceptance,  there 
should  be  a  statementof  the  preaeatment  for 


acceptance  to  the  4tawee,  and  of  the  prole«t 
and  that  it  should  be  shown  that  the  defend- 
ant accepted  supra  protest ;  and  this  should 
be  done  in  one  cuunt,  as  in  the  laat  prece- 
dent; but  as  «n  aoceptsnce  of  a  bill  for  the 
honor  of  the  drawer  will  bind  him,  though 
there  haa  been  no  protest,  it  is  apprehended 
that  thia  precedent  ntaj  suffice ;  b«t  see  2 
Campb.  447.  7  B.  &;  C.  46b.  1  Moo.  &> 
Ry.  394,  403.  8.  C,  and  see  fully,  4  Car.  & 
P.  35. 


^ 
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fat  payment  thereof,  and  the  said  plaintiif  was  then  and  there  requested  •* 
to  pay  the  said  sum  of  money  in  the  said  bill  of  exchange  specified,  ac-  ^I'^^g'or 
GOfdiDg  to  the  tenor  and  effect  of  the  said  bill  of  exchange,  and  of  the  bx* 
sud  indoraements  so  made  thereon  as  aforesaid,  but  which  the  said  plain-  o'^^iaa* 
(iff  then  and  there  refiised  to  do,  whereupon  the  said  G.  H«  afterwards,  to 
wit,  on,  be.  last  aforesaid,  at,  be.  aforesaid,  according  to  the  said  usage 
lad  custom  of  m^chants,  caused  the  said  bill  of  exchange,  so  indorsed  as 
aforesaid,  to  be  shown  and  presented  to  the  said  L  K.  to  whom  the  said 
bill  was  also  addressed,  in  case  of  need  for  payment  thereof,  and  the  said 
L  K.  was  then  and  there  requested  to  pay  the  said  sum  of  money  therein 
mentioned,  but  the  said  I.  K.  did  not  then,  nor  hath  he  since  paid  the 
same,  or  any  part  thereof,  but  hath  wholly  neglected  and  refused  so  to  do  ; 
tad  the  said  plaintiff  further  saith,  that  afterwards,  to  wit,  on,  ^c.  last 
aforesaid,  at,  &c.  aforesaid,  the  said  G.  H.  caused  the  said  bill  of  exchange 
to  be  duly  protested  for  the  non-payment  thereof  (p),  according  to  the  said  ^ 
usage  and  custom  of  merchants ;  and  thereupon  the  said  plaintiff  after- 
wards, to  wit,  on,  &CC.  last  aforesaid,  at,  &c.  aforesaid,  upon  the  said  pro- 
test, and  according  to  the  usage  and  protest  of  merchants,  and  for  the 
honor  of  the  said  £.  F.  the  said  second  indorser  of  the  said  bill  of  ex- 
change, paid  to  the  said  G.  H.  the  said  sum  of  money  in  the  said  bill  of 
exchange  specified,  together  with  a  large  sum  of  money,  to  wit,  the  sum 
of — L  of  lawful  money  of  Great  Britain,  for  the  costs  of  the  protest  and 
charges  attending  the  non-payment  of  the  said  bill  of  exchange,  and  notr 
ing  the  same.  Nevertheless  the  said  E.  F.  the  preceding  indorser  of  the 
said  bill  of  exchange,  the  drawer,  and  all  others  whom  it  might  or  may 
coocem,  always  obliged  unto  the  said  plaintiff  for  his  reimbursement  in 
due  form  of  law  according  to  the  said  usage  and  custom  *of  merchants  in  [*178] 
that  particular,  and  of  all  which  said  several  premises  the  said  defendant 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &lc.  aforesaid,  had 
notice ;  by  means  whereof,  and  according  to  the  said  usage  and  custom  of 
merchants,  he  the  said  defendant  then  and  there  became  liable  to  pay  to 
the  said  plaintiff  the  said  sum  of  money  in  the  said  bill  of  exchange  spe- 
cified, and  the  costs  of  protest  and  charges  so  paid  as  aforesaid  by  the  said 
plaintiff,  for  and  upon  the  said  bill,  when  he  tiie  said  defendant  should  be 
thereunto  afterwards  requested ;  and  bemg  so  liable,  he  the  said  defendant 
afterwards,  to  wit,  on,  &c.  last  aforesaid,  at,  be.  aforesaid,  undertook, 
and  then  and  there  faithfiiUy  promised  the  said  plaintiff  to  pay  him  the 
said  sum  of  money  in  the  said  bill  of  exchange  specified,  together  with  the 
costs  of  protest  and  other  charges  so  paid  by  the  said  plaintiff,  for  and 
upon  the  said  bill  of  exchange  as  aforesaid,  when  he  the  said  defendant 
should  be  thereunto  afterwards  requested. —  [Add  money  counts,  account 
stated,  and  breach.  It  should  seem  that  the  plaintiff  might  recover  on 
the  count  for  money  paid,  1  T.  R.  269.] 


(p)  As  to  Uiit,  see  16  East,  391.— 3  B.  A  A.  430. 

Vol.  n.  17 
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OV  fBA 

POLiciB..  y     Qjy  gjj^  POLICIES  OF  INSURANCE. 

[•179] 

^io*of        For  that  whereas  the  said  plaintiff  (r),  heretofore,  to  wit,  •on,  &c.  (i) 

mtiinnoa  &t,  be.  (^)   according  to  the  usage  and  custom  of  merchants  (u),  caused 

(9)»  ^^       to  be  made  a  certain  policy  of  insurance  (w),  purp(»ting  thereby  and  con- 

^^  ^^  taming  therein,  that  the  said  plaintiff  (or,  if  effected  by  tm  agent  far   the 

tare.         plaintiff y  say,  ^^  that  the  said  E.  F/'  (x)  )  as  well  in  hs  own  name,  as  for 

The  poU-    mid  iQ  the  name  and  names  of  all  and  every  other  person  or  persons  to 

^^'            whom  the  same  did,  might,  or  should  appertain  in  part,  or  in  all,  did  make 

insurance  and  cause,  be.     [Here  set  <n»t  the  policy  in  the  past  tense  U> 

the  words,  ^^  in  witness,^'  ffc*  vfhich  are  to  be  omitted,  and  after  observing 

the  note,  (y),  infra,  proceed  as  follows :]     And  by  a  certain  memorandum 

(f )  For  the  law  en  inraranees,  eee  Park,  from  that  asnally  adopted,  the  words  **  ae- 
on Ins. — Marsh  on  Ins.  Hughes  on  Ins.—  cording  to  the  usage  of  merchants,  &e.**  are 
3  Chit.  Com.  Law,  445.    The  remedj  for  a  to  be  omitted. 

subscription  on  a  policy  is  by  action  of  as>  (to)  The  stat.  35  Geo.  3,  c.  63.  s.  1 1 .  di- 

sumpsit,  when  the  policy  is  not  under  seal  reels,  that  the  instrument  shall  be  called  a 

or  of  debt,  4  M.  &  S.  503  — 6  G.  1.  c.  18.  a.  *«  policy  of  insurance."    The  instrument  in 

4 ;  or  covenant  when  under  seal.  See  forms  common  use  has  always  been  considered  as 

in  debt,  post,  42i>;  in  covenant,  post,  541,  ill.framed,  4  T.  R.  210.-i-Burr.  346,  1555  — 

536.    The  above  precedent  is  given,  with  3  East,  578. 

notes,  as  generally  applicable  to  all  declara-  (z)  The  word  **  agent"  need  not  be  in- 
tions  on  policies,  see  a  variety  of  forms,  post,  serted  in  the  policy,  I  B.  &.  P  346.  See  ob- 
I6li  to  208.  See  a  form  on  a  valued  policy,  servations  on  the  Statutes,  15  East,  6. 
Kickman  v.  Carstairs,  2  Mev.  &>  Man.  5^.  (y)  The  legal  effect  or  literal  words  of  the 
Hughes,  523 ;  on  a  time  policy,  effected  on  policy  must  be  stated.  The  qualifications 
a  ship  by  a  member  of  a  mutual  insurance  introduced  into  the  policy  by  means  of  war- 
company,  Id.  527.  ranties,  or  exceptive  stipulations,  should  be 

(r)  The  action  maybe  brought  in  the  sUted.  3  Bing.  315.— 11  East,  633—4 
name  of  the  person  interested,  or  of  the  per-  Campb.  20. — 7  Taunt.  385.  2  B  &  Cres. 
son  in  whose  name  the  policy  was  effected.  20.  In  a  late  case,  where  the  regulatioas  of 
Farh,  403. — Marsh.  589. — Hughes^  463. —  an  association  of  ship-owners,  combined  for 
Ante,  vol.  i.  10.  n.(q).  f  Gardiner,  v.  Ru-  the  mutual  assurance  of  each  other's  ships, 
an,  I  Wash.  C.  C.  Rep.  144.)  Though  the  were  indorsed  on  the  back,  and  were  de- 
person  whose  name  is  used  in  the  policy  is  dared  to  form  part  of  a  policy  of  insurance 
interested  in  the  property  insured  jointly  to  which  the  ship-owners  were  subscribers, 
with  another,  the  action  may  be  brought  in  it  was  held,  the  declaration  ought  to  set  out 
his  separate  name,  the  joint  interest  being  the  regalations  as  well  as  the  policy.  3 
stated  in  the  declaration.  Ante,  vol.  i.  10.  Bing.  315.  But  clauses  which  du  not  in  any 
n.  (q).  If  the  policy  be  effected  in  the  way  bear  upon  the  cause  of  action,  and  are 
names  of  two  persons,  when  only  one  of  unnecessary  to  a  just  comprehension  ot  it, 
them  is  interested,  the  action  may  be  brought  need  not  be  detailed  ;  such  as  the  enumera- 
in  the  name  of  that  one.  4  Est*.  98.  if  tion  of  all  the  perils  insured  against,  when 
brought  in  the  name  of  the  party  interested,  the  loss  is  plainly  attributable  to  only  one 
on  a  policy  effected  in  thtr  name  of  an  agent,  of  them,  see  4  Taunt.  285. 
the  declaration  states  that  the  plaintiff  **•  by  The  policy  is  usually  set  forth  witJi  the 
ens  E.  F.,  kis  agemt  in  that  behalf^  made^  blanks  therein.  1  Wentw.  409. 
d^c."  and  sometimes  shows  that  the  requi-  In  an  action  in  a  valued  policy,  where  the 
sites  of  the  statute  28  Geo.  3  c.  56.  have  poods  had  been  estimated  at  t<M>  low  a  suuiv 
been  complied  with,  as  in  1  B.  &.  P.  345.  and  the  mistake  was  corrected  by  the  inser- 
Marsh  on  Ins.  212  ;  but  stmJbU  that  this  is  tion  uf  an  increased  sam  in  the  margin,  the 
not  necessary,  see  n.  (6),'post,  180.  If  the  declaration  stated  the  policy  according  to  its 
policy  be  effected  in  the  name  of  a  firm,  it  altered  state,  without  noticing  the  original 
is  usual  to  aver,  that  *'  the  said  plaintiffs,  by  value,  and  was  held  sufiicient ;  for  at  the 
the  name,  firm,  and  description  of  Messrs  A.  time  of  the  elteration  all  was  \n  fieri.  1 
and  B.  and  Co.  &c."  as  in  the  policy,  see  1  Stark.  Rep.  336.  But  when  an  alteration 
B.  A  P.  317.  345.  has   been  made  after  the  execution  of  the 

(5)  The  date  of  the  policy  in  the  margin,  instrument,  that  fact  should  in  general  be 

Park,  27. — Marsh.  241.  stated,  and  it  may  sometimes  be  prudent  to 

(t)  The  venue  where  the  cause  is  to  be  stale  b-tl^the  original  and  altered  forms  in 

tried;  it  is  transitory.     As  to  changing  the  different  counts.     Hughes,  464,  and  see  a 

venue,  see  Hughes,  472.  form  on  an  altered  policy,  post,  188. 

{«)  Whan  ue  policy  is  a  form  different 
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thereuflder  written,  corn,  &h,  salt,  fruit,  flour,  and  seed,  were  warranted    <»>  n^ 
free  from  average,  unless   general,  or  the  ship  should  be  stranded ;  sugar,  '^'^^^''^ 
tobicco,  hemp,   flax,  hides,  and  skins,  were  warranted  free  from  average  (^^Q^gi^ 
under  5/.  per  cent,  and  all  other  goods;  also  the  ship  and  freight  were  memo- 
vainuited,  free  from  average,  under  32.  per  cent,  unless  general,  or  the  ship  randam. 
sbottid  be  stranded  (z).     And  by  a  certain  other  memorandum  thereunder 
written,  it  was  declared  that  the  said  insurance  was  on  goods  (a).     As  by  insor. 
the  said  policy  of  insurance  and  memoranda,  reference  being  ^thereunto  ance  on 
had,  will  more   frilly  and  at  large  appear.     And  the  said  plaintiff  in  fact  P^*' 
nith,  that  the  said  policy  of  insurance  and  memoranda  were  so  made  by  to  policy, 
the  said  plaintiff  as  aforesaid,  as  the  agent  of  one  E.  F.  and  for  his  use-  [*180] 
aod  benefit,  and  that  he   the  said  plaintiff  did  receive  the  order  for,  and  Policy 
effect  the  said   policy  of  insurance  as  such  agent  as  aforesaid,  to  wit,  at,  ^J^fnti^^ 
be.  (ifenMe)  aforesaid  (by     Of  aU  which  said  premises  he  the  said  de*  aMot. 
fendant  afterwards,  to  wit,  on,  fac.  (c)  at,  &c.  (venue)  aforesaid,  had  no-  J^**®*  ^ 
tice.    And  thereupon  afterwards,  to  wit,  on  the  day  and  year  last  afore-  J^^^  ' 
said,  at,  &c.  (veniue)  aforesaid,  in  consideration  that  the  said  plaintiff,  at  Motoal 
the  special  instance  and  request  of  the  said  defendant,  had  [then  and  there  P^oniiMa. 
paid  to  the  said  defendant  a  certain  sum  of  money,  to  wit,  the  sum  of 
(£5  b$.)  of  lawfrd  money  of  Great  Britain,  as  a  premium  or  reward  for  the . 
insurance  of  (£100)  of  and  upon  the  said  goods,  in  the  said  ship  or  ves- 
sel, in  the  said  voyage  (or  *^on  the  premises^'),  in  the  said  policy  of  insure 
ance  mentioned  ((Q,  and  had]  then   and  there  undertaken  and  faithfrdly 
promised  the  said  defendant  to  perform  and  frdfiU  all  things  in  the  said  pol- 
icy of  insikrance  contained,  on  the  part  and  behalf  of  the  insured,  to  be 
perfomied  and  frdfiUed,  he  the  said  defendant  undertook,  and  then  and  there 
fiuthfully  promised  the  said  pluntiff  that  he  the  said  defendant  would  be- 
come and  be  an  insurer  to  the  said  plaintiff  of  the  said  sum  of  (£100), 
upon  the  said  goods  (e),  in  the  said  ship  or  vessel,  in  the  said  voyage,  in 
the  said  policy  of  insurance  mentioned,  and  would  perform  and  fulfill  all 
tilings  in  the  said  policy  of  insurance  mentioned,  on  his  part  and  behalf, 

(t)  This  is  t)i0  common  memorandam  at  the  principal,  this  arerment  is  to  be  omitted, 

the  foot  of  the  policy,  see  Park,  20, 81, 101.  As  to  this  averment,  see  28  Geo.  3.  c.  56  — 

— Marsh.  1M0.     As  the  memorandum  is  part  1  B.  A^  P.  312,  317.     If  the  policy  be  effeet- 

of  the  policy,  its  contents  may  be  so  stated,  ed  in  the  name  of  a  firm,  it  may  be  ezpedt* 

vitbont  adopting  the  word  **  memorandam.*'  ent  to  aver,  that  it  is  the  usual  firm  of  the 

(s)  The  general  terms  of  the  insurance,  plaintifis,  as  in  1  B.  A^  P.  317,  345.     As^ 

m  the  printed  part  of  the  policy,  are  quali-  howcTer,  at  common  law,  these  requisites 

fied  by  Uie  insertion,  either  in  the  body  or  at  did  not  exist,  it  should  seem  that  they  need 

the  foot  of  the  policy,  of  the  words  **  on  not  be  averred  in  pleading,  1  Saund.  276  a. 

Aip,"  or  *•  an  goods,*'  or  «<  on  freight,  ifc:*  n.  2— Sir  T.  Raym.  450.— 1  M.  &  S.  204. 

ind  when  inserted  at  the  foot,  such  memo-  15  East,  1,  6,  7  ;  but  if  the  aTerment  be  in- 

nadnm  is  described  as  in  the  aboye  prece-  serted,  care  must  be  observed  that  it  corres- 

deat.    In  some  policies  on  goods,  &c.  the  ponds  with  the  evidence,  1  M.   dk  8.  201. 

psitienlar  goods  insured  are  enumerated  in  See  1  Chit.  R.  49. 

the  margin  of  the  policy,  in  which  case  the        (c)  The  date  of  the  defendant's  snbscrip- 

%fennent  of  the  insurance  thereon  may  be  tion  at  the  foot  of  the  policy. 
u  follows  : — ^*'  And  the  said  intwancB  noas        (<0  ^^  should  seem  the  words  between 

OS  dioers,  to  wii,  20  bales  and  20  tresses  of  brackets,  are  not  necessary,  when,  as  usual, 

gesiM  an^  merehandixes,  in  the  margin  of  the  receipt  of  the  premium  is  confessed  in 

fke  said  poiiey  enmrnerated,  and  separately  the  policy. 

talued,  and  the  total  wUm  of  the  said  goods,        (e)  Or  **  freight  of  the  said  ship  or  vessel 

«nd  merdkandixes  was  thereby  declared  to  be  in  the  said  voyage"    It  is  sufficient  to  say, 

— ^  **upon  the  premises  in  the  said  policy  tfin' 

(b)  When  the  declaration  is  at  the  suit  of  swrance  mentioned  "    4  Campb.  89. 


r 
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^  •■*  as  such  insurer  of  the  said  sum  of  (100/.)  to  be  performed  and  fulfilled* 
r«uciM«  ^^  ^^  ^^j  defendant  then  and  there  became  and  was  an  insurer  to  Ao 
Defend-  said  plaintiff,  and  then  and  there  duly  subscribed  (or,  if  by  *agent,  ^'  by 
ant's  sub-  ^^^  q^  jj^  jjjg  agent,  in  that  behalf  duly  subscribed,")  the  said  policy  of 
oftL  pol-  insurance,  as  such  insurer  of  the  said  sum  of  (100/.,)  upon  the  said  goods 
icy.  in  the  said  ship  or  vessel,  in  the  said  voyage,  (or,  upon  the  premises  io 

■h?^Md  *^®  ^^  policy  in  that  behalf  mentioned),  to  wit,  at,  &c.  aforesaid*  And 
the  said  plaintiff  further  saith,  that  heretofore,  to  wit,  on,  &c.  (/)  aforesaid, 
divers  goods  (g)  of  great  value,  had  been  and  were  Shipped  and  loaded  at 
[London]  aforesaid  (h),  in  and  on  board  of  the  said  ship  or.  vessel  in  the 
said  policy  of  insurance  mentioned  (t),  to  be  carried  and  conveyed  there* 
isuwH.  "*  ^"  ^®  ^^^^  voyage,  to  wit,  at,  &c.  (venue)  aforesaid.  And  that  the 
said  E.  F.  (or  if  at  the  suit  of  the  principal,  that  ^^  he  the  said  plain- 
tiff," (Jc))  was  then  and  there,  and  from  thrice  continually  afterwards, 
until  and  at  the  time  of  the  loss,  hereafter  mentioned  (I),  interested  in  the 
said  goods  in  the  said  policy  of  insurance  and  memoranda  mentioned,  and 
so  shipped  on  board  the  said  ship  as  aforesaid,  to  a  large  value  and  amount, 
to  wit,  to  the  value  and  amount  of  all  the  monies  by  him  ever  insured  or 
caused  to  be  insured  thereon,  to  wit,  at,  &cv  (venue)  aforesaid  (m).     And 

(/)  The  day  of  i^ippin^  the  goods  or  benniieceinry,oi  the  words**  interest  or  no 

about  it.    This  averment  is  omitted,  when  interest,"  *' without  further  proof  of  interest 

the  insurance  is  on  ship.     Sometimes  it  is  than   the   policy,*'  or  other  words  of  the 

stated  that  the  goods  were  put  on  board  af*  like  effect.    3  Taunt.  513. 

ier  the  making  of  the  policy,  which  allega-  An  ayerment  of  interest  at  the  time  of 

tion   need   not  be  proved  as   laid,  5  T.  R.  effecting  the  policy  is  immaterial,  and  if  al> 

496;  but  the  averment  in  the  above  prece-  leged  need  not  be  proved ;  it  suffices  to  aver 

dent  seems  preferable.  and  prove  that  the  interest  was  vested  dar- 

(<.')  Where  the  insurance  is  on  particular  ing  the  period  of  the  risk,    U  Taunt.  837. 

goods,* it  seems  more   proper  to  show  that  The  persons  in  whom  the  interest  is  ves- 

•uch  goods  were   put  on  board.      2  New  ted  must  be  described  with  great  accuracy. 

Rep.  77. — 2  B.  &  P.  153.    But  if  a  deelara*  so  that  the  insurers  may  know  fVom  the  de* 

tion  state  that  the  policy  was  on  indigo  and  claration  who  are  the  precisely  interested 

bale  goods,  that  divers  goods  were  shipped  persons.     Where  two  persons  were  jointly 

of  great  value,  that  the  insured  was  inter-  interested,  a  declaration,  stating  in  one  count 

ested   in  them,    and   that  the    policy  was  that  one  of  the  parties   was  interested,  and 

made  on  the  said  goods,  for  the  use  and  ben.  in  another  count  that  the  other  was  interest- 

efit  and  on  the  account  of  the  insured,  the  ed,  was  held  bad,  on  the  ground  of  a  vari- 

above  statement  would  be  sufficient  though  ance,  and  that  plaintiff  could  not  recover  on 

specially  demurred  to,  see  id.  either  count.    5  Taunt.  101. — 16  East,  141. 

(k)  Or  any  other  port  from  which  the  in-  (Scd  vide  Graves  and  Barn  wall  v.  Boston 

surance  waste  take  effect.    If  by  the  terms  Marine  Ins.  Co.,  2  Cranch.  419.  Where  the 

of  the  policy  the  loading  is  to  take  place  at  plaintiff  avers  the  interest  in  himself  gene- 

a  particular  port,  the  declaration    should  rally,  but  it  appears  on  the  trial  that  A.  was 

state  the  loading  at  that  port,  or  it  wottl4t  interested  to  one  half,  the  plaintiff  may  not- 

it  seems,  be  bad  on  special  de*b)urrer.    2  withstanding  recover  for  his  moiety.     Mar- 

B.  A  P.  153.  ray  and  Ogden  v.  Columbian  Ins.  Co.     11 

(t)  If  the  insurance  were  on  freight,  here  Johns.  Rep.  302.    Lawrence  v.  Van  Uorne« 

nj t  ^^  to  be  carried  and  conveyd  on  freight  1  Caine*s  Rep.  276)     An  averment,  that 

in  and  on  board  the  said  ship  or  vessel  in  A.  B.,  C  D.,  and  certain  persons  trading 

the  said  voyage.'*  under  the  6rm  of  £.  and  Co.  were  interest- 

(k)  As  to  the  mode  of  describing  the  par-  ed,  is  sufficient  afler  verdict.     1  Chit.  Rep. 

ties  interested,  see  note,  infra.  49,  and  see  15  East,  4  ;  and  it  would  sufiice, 

{I)  The  only  material  averment  is  **  at  under  such  an  averment,  to  prove  that  there 

the  time  of  the  risk  insured   against.*'    2  is  such  a  firm  as  £.  db  Co.  without  proving 

Taunt.  237,  infra,  n.  the  component  members  thereof,  id. 

(m)  This  averment  of  interest  is,  in  gene-  It  does  not  seem  necessary  to  aver  the 

ral,  absolutely  necessary,  and  being  a  mate-  proportions  of  interest  each  party  interested 

rial,  averment  must  be   proved  as  stated,  may  have,  though  sometimes  it  might  be  as 

Marsh.  587.    Hughes,  466.     The  averment  well  to  do  so  in   one  count.    6  Taunt.   14. 

is  necessary  even  in  an  action  on  a  policy  — 1  Marsh.  416.  S.  C.  see  form,  post,  Iho. 

on  a  foregin  ship,  unless  the  policy  contain  The  mode  in  which  the  interest  was  ere- 

a  clause  denoting  the  proof  of  interest  to  ated  need  not  be  stated.    But  when  the  in* 
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die  Slid  plaintiff  in  ftct  further  saith,  that  heretofore,  to  wit,  on,  be.  (n) 

liw  said  ship  or  vessel,  witii  the  said  goods  on  board  thereof,  departed  and  set 

stil  fam  ■  (o)  aforesaid,  on  her  said  voyage,  towards  ^—  aforesaid  Op).  °"'P  *** 

Aid  tint  afterwards,  and  whilst  the  said  ship  or  vessel  was  proceeding  ture.^^ 

00  ha  said  voyage  (7),  and  before  her  airival  at «—  aforesaid,  to  wit, 

oo«  be.  (day  of  lois,  or  about  it,)  the  said  ship  or  vessel,  with  the  said 

goods  00  b<^rd  th^^of,  as  aforesaid,  were  on  the  high  seas,  to  wit,  at,  &c. 

(mmk)  aforesaid  (r),  with  force  and  aons,  and  in  an  hostile  manner,  cap- 

tared,  seised,  and  taken  by  certain  enemies  of  our  lord  the  now  king  («)  i^^^^ 

And  thereby  the  said  goods  then  and  there  became  and  were  wholly  lost 

to  the  said  E.  F.  Q)  and  never  did  arrive  at,  &c.  aforesaid  (u).     Of  all  Notice  to 

vUch  said  several  premises  the  said  defendant,  afterwards,  to  wit,  on  the  <3ef'pnd- 

dij  ind  year  last  aforesaid,  at,  &lc.  (venue)  aforesaid,  had  notice,  and  was  ^  ' 

then  and  there  requested  by  the  said  plaintiff  to  pay  him  the  said  sum  of 

(IdtiL)  so  by  him  insured  as  aforesaid,  and  which  said  sum  of  (100/.)  he 

tue  said  defendant,  then  and  there  ought  to  have  paid,  according  to  the 

fccm  and  e£kc%  of  the  said  policy  of  insurance,  and  his  said  promise  and 

ondeitaking  so  by  him  made  as  aforesaid,  to  wit,  at,  &c.  (venue)  af(»re- 

sud. — [If  there  be  any  doubt  as  to  the  interest,  or  as  to  the  natore  of  the 

loss,  other  counts  may  be  added,  varying  the  statement,  2  Burr.  1188; 

lad  b  such  case  it  seems  unnecessary  to  set  out  the  policy  again  in  the 

Moood  count  ^rhich  may  refer  to  the  first.    See  form,  next  precedent.    An 

tRcft«  it  mUeged  to  be  orested  by  oertain  lar  port,  then  My,  *'  during  the  eoHtimunue 

^eewl  circa  Distances,  tbe  averment,  if  not  of  the  risk  in  the  said  writing  or  potiry  of 

Bide  oat  in  pro^if,   cannot  be  regarded  as  insurance  mentioned^  to  wit^  on^  ^e."     If 

tirplonage.      9  New  R.    3il9.     rrefirtory  the  lots  was  while  the  ship  was  at  her  moor- 

fHtter,  iMwever  unneeesnrilj  introdnced  ings,  the  allegation  must  be  framed  accord- 

into  the  ileclaration,  unconnected  with  the  ingly.    2  Marsh  Rep.  157. 

iferment  of  interest,  and  not  referred  to  by  (r)  2  B.  A^  P.  153. 

ili  Bay  be  refeeted  as  surplussage,  id.  (s)    As  to  the  loss,  see  Marsh.  688  — 

When  it  is   uncertain  as  to  who  are  the  Hughes,  215,  217,  &c.     Instating  the  loss, 

Cities  interested,   different  counts  should  the  protest  should  be  consulted,  and  such 

•dded  to  meet  the  doubts ;  see  2  New.  loss  should  be  stated  precisely  as  it  can  be 

^-  ii90.  proved,  and  it  must  appear  to  be  within  the 

(a)  The  day  of  sailing,  or  about  it.  This  terms  of  tbe  policy,  see  2  Saund.  201  f.  n. 
"eoM  preferable  to  the  allegation,  that  after  18.— Park,  398  to  403.— Marsh.  591  to  596. 
(be  oiaking,  Ae.  5  T.  R.  496.  But  whether  —Hughes,  469.-3  B.  &  P.  23.  The  prozi- 
^  ihip  sailed  before  or  after  tbe  making  mate  and  not  the  remote  cause  should  be  re- 
^  the  policy  is  immaterial— for  every  policy  garded,  Hughes,  246.  Seethe  description 
6<BUtos  the  words  *^  lost  or  not  lost,**  and  of  several  losses,  post,  189  to  207. 
pKlcets  the  insured  against  the  perils  that  (t)  The  person  interested.— A  partial  loss 
bive  or  shall  oome^  to  the  detriment  of  the  may  be  given  in  evidence  under  a  count  for 
piopertv.  An  averment,  therefore,  that  the  a  total  loss,  see  Park,  399.  Marsh.  629. 
fbip  tailed  after  Ihe  making  of  the  policy  Hughes,  471. — (Vide  Watson  and  al.  v. 
■  •■stained,  though  it  appears  in  evidence  Ins.  Co.  of  North  America,  4  Dal.  263.) 
^t  the  ship  hod  sailed  before  the  policy  Tbe  damages  are  severable  and  a  plaintiff 
VIS  made.  5  T.  Rep.  496.  2  New  Rep.  may  recover  less  though  he  cannot  recover 
^;  6  Taunt.  465. 2  Marsh.  Rep.  160.  S.  O.  ntore  than  those  alleged  in  the  declaration, 

(•)  Tbe  place  from  which  the  voyage  was  so  the  plaintiff  may  give  in  evidence  any 

to  commence,  2  B.  db  P.  153  ;  ante,  181,  n.  damage    that  is  within  the  cause  of  action, 

ip)  The   place   of  final    destination.     If  as  stated,  without  its  being  specially  aver- 

iWre  were   any   warranty  the  compliance  red:  Thus  when  some  of  the  goods  had  been 

*itli  it  should  here  be  shown.  Marsh   588.  spoiled  and  some  saved,  and  the  declaration 

tf  the  policy  were  on  freight,  here  insert,  alleged  that  the  ship  sprnng  a  leak  and  sunk 

**tad  that  the  fireight  of  the  said  goods,  in  in  the  rrver,  evidence  of  the   salvage  was 

f^of  her  arrival  &ere^  would  have  amount-  admissible.     Hard  wick,  304.     Hughes,  471. 

9ite  a  large  sum  of  money ^  to  wi<,  the  sum  (u)  If  on  freight,  here   insert,  ^^and  the 

•f  — ^jC/'      The  amount  of  the    value  said  E.  F.  thereby  lost  and  was  deprived  of 

voald,  it  seems,  be  unnecessary,  even  on  a  the  freight  of  the  said  goods  and  merehan^ 

valoed  policy.  dise,  so  on  board  the  said  ship  on  freight  as 

(f)  If  tlM  Toyage  was  not  to  any  partion-  aforesaid^  to  toif,  ol,  4^.** 


182a  DECLABATIOini  iir  absumfsit. 

ov  fBA    adjustment  may  be  given  in  evidence  as  an  admission  under  the   above 
FOLiciEi.  Ujj^^  ^^  ^yjj^j.  ^^  account  stated,  Paik,    118.— Marsh,  544,  588-*.— 


Hughes,  472,  sed  vide  1  J.  B.  Moore,  563.-7  Taunt  306.-3  B.  & 
Cress.  9.  semb.  contra.  Add  the  counts  for  money  paid,  and  for  mcHiey 
had  and  received,  and  the  account  stated.] 

P183]  *And  whereas  also  the  said  plaintiff,  heretofore,  to  wit,  on  the  day  and 
Com-  year  first  aforesaid,  at,  &c.  (venue)  aforesaid,  according  to  the  said  usage 
mea^^of  ft  ^°^  custom  of  merchants,  caused  to  be  made  a  certain  other  policy  of  in* 

■ecund  or  surance,  upon  a  certain  ship  or  vessel  called ^or,  ^'  upon  certain  other 

■ubse-       goods  and  chattels,  to  wit,  &c.  in  and  on  board  oi  a  certain  ship  or  vessel 

coantona  called ")   for  the  same  voyage,  and  upon  the  same  subject-matter  of 

policy  of  msurance,  and  upon  the  same  terms  and  stipulations,  and  containing  there- 
iDfar&nce.  jji  to  the  same  effect  as  in  the  said  policy  of  insurance,  in  the  said  first 
count  of  this  declaration  is  above  mentioned,  as  by  the  said  policy  of  insur- 
ance will  more  fully  appear :  of  which,  be. —  [State  notice  to  the  de/end' 
ant,  and  hit  subscription  of  the  policy  and  other  averme$USy  according  to 
the  facts,  as  directed  in  the  preceding  precedent.] 


rii6picKTT      [Set  otU  the  policy  and  memoranday   and  proceed  as  directed  in  the  pre* 

iHiuRKD     cedent,  ante,  178,  and  after  stating  defendants  description  of  the  policy, 

IVTERB8T    '^^^^  ^Ae  shipment  of  the  goods  on  freight,  as  foUows:] — And  the  said 

Infurance  plaintiff  further  saith,  that  heretofore,  to  wit,  on,  &c.  divers  goods  of  great 

on  freight,  value  had  been  and  were  shipped  and  loaded  at  — —  aforesaid,  in  and  on 

^nt  oV"    ^^^^  of  the  said  ship  or  vessel,  in  the  said  policy  of  *insurance  mentioned, 

intereft     to  be  carried  and  conveyed  therein,  on  and  for  fireight  in  and  during  the 

and  loaa     said  voyage,  to  wit,  at,  &c.  aforesaid,  and  that  he,  the  said  plaintiff,  was 

(w)^^'^     then  and  there,  from  thence  until  and  at  the  time  of  the  loss  hereafter  men- 

[^1841    tioned,  interested  in  the  freight  of  the  said  goods,  so  shipped  and  loaded 

as  aforesaid,  to  a  large  value  and  amouut,  to  wit,  to  the  value  and  amount 

of  all  the  monies  by  him  ever  insured  or  caused  to  be  insured  thereon,  to 

wit,  at,  inc.  aforesaid. — [State  sailing  of  the  ship  and  loss  of  the  goods, 

as  ante,  182.     1    fVentw.  395,  6.  and  then  add] — And  the  said  plaintiff 

thereby  and  then  and  there  lost,  and  was  deprived  of  the  fi^ght  of  the 

said  goods  and  merchandizes  so  on  board  of  the  said  ship  on  fireight,  as 

aforesaid,  to  wit,  at,  iic.  (venue)  aforesaid. 

On  an  in-  [Set  out  the,  policy  and  cotnmon  memorandum,  as  directed  ante,  178,  and 
•"'*"*•  proceed  as  follows :]  — "  And  by  a  certain  other  memorandum  thereunder 
expected  written,  the  said  insurance  was  declared  to  be  on  profit,  valued  at  — I" 
to  ariieon  [Then  refer  to  the  policy,  and  state  notice,  and  defendants  subscription  and 
V"^/  shipment  of  goods,  and  sailing  of  vessel,  as  ante,  180,  2,  and  tlien  aver 
with  aver-  the  interest  as  follows  :] — And  that  the  said  plaintiff  was  interested  in  the 
ment  of  profits  to  arise  and  be  made  from  the  sale  and  disposal  of  the  said  cargo  of 
(z)/^  goods  and  merchandize,  to  a  large  value  and  amount,  to  wit,  to  the  value 
and  amount  of  all  the  money  by  him  msured,  or  caused  to  be  insured  there- 
on, to  wit,  at,  be.  (venue)  aforesaid. — [Then proceed  as  usual.] 

{w)  See  notea  to  form,  ante,  178 ;  and  lee        (x)  2  East,  544.-3  Chit.  Com.  Law,  458. 

form,  1  Went.  393. 
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\Set  onU  the  poUcy  and  common  memorandumy  and  proceed  a$  directed  in  fbopkbtt 
the  preeedeniy  aniey  178,  to  the  statement   of  the  mutual  profnises,  and  then   "^J^^ 
desaibt  the  matter  insured  at  follows  :] — For  the  insurance  of  £100,  of  ivtkkkit. 
and  upon  one  half  or  moiety  of  the  said  ship  or  vessel,  in  the  said  policy 
of  insurance  mentioned,  and  had,  &c. — [Then  state  defendants  suhscrip-  qq  moiuy 
tian  and  aver  the  interest  as  follows  :] — And  the  said  plaintiffi  further  say,  of  ship 
that  at  the  time  of  the  maknig  of  the  said  policy  of  insurance,  and  from  thence-  ^/q^^^/ ' 
ibrtb  until,  and  at  the  time  of  the  loss  hereinafter  mentioned,  one  E.  F.,  G.  inurtst 
H.,  and  I.  K.  were  interested  in  the  said  moiety  of  the  said  ship  or  vessel  thereon  in 
to  a  large  value  and  amount,  to  wit,  to  *the  value  and  amount  of  all  the  ^^^^ 
money  ever  insured  by  or  for  them,  thereupon,  and  that  the  said  insurance  lor  whom 
WHS  so  made  as  afcnresaid  by  the  said  plaintifi,  in  trust  for,  and  for  the  use  pl^iotiff 
and  benefit  of  the  said  E.  F.,  G.   H.,  and  I.  K.,  to  wit,  at,  &c.  (venue)  /y^ 
aforesaid.  [^185] 

[State  policy  and  memoranda^  and  other  allegation  before  the  averment  puintiiF 
of  interesty   as  antCy  178,  and  then  proceed  as  follows :] — And  the  said  ini«r*»ted 
plaintiff  iurther  saith,  that  he  the  said  plaintiff,  and  one  E.  F.  and  one  G.  thirda'^nd 
H.  at  the  time  of  the  making  of  the  said  policy  of  insurance,  and  from  thence  ether  per- 
continually  until  and  at  the  time  of  the  loss  hereinafter  mentioned,  were  'f^ '"  ^' 
interested  in  the  said  ship  or  vessel  to  a  great  value  and  amount,  that  is  to 
say,  to  the  value  and  amount  of  the  monies  by  them,  or  either  of  them, 
ever  insured,  or  caused  to  be  insured  thereon,  in  the  proportions,  and  in  the 
manner  hereafter  mentioned  ;  and  that  the  said  policy  of  insurance  was  so 
made  as  aforesaid,  for  the  use  and  benefit  of  the  said  plaintiff,  and  the  said 
E.  F.  and  the  said  G.  H.  that  is  to  say,  as  two-third  parts  of  the  value  of 
the  ship  or  vessel,  for  and  on  the  behalf  of,  and  for  the  use  and  benefit  of 
the  said  plaintiff;  and  as  to  the  remaining  third  part  thereof,  for  and  on  be- 
half of,  and  for  the  use  and  b:;nefit  of  the  said  E.  F.  and  G.  H.  to  wit,  at, 
&c.  (venue)  aforesaid. 

For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  mak-  J^^  li^® 
bg  of  the  policy  of  insurance  hereinafter  mentioned,  was  interested,  to  for^^oQ^J 
wit,  in  two-third  parts  or  shares,  of  and  in  a  certain  ship  or  vessel  called  policy, 

the ,  and  remained  so  interested  therein,  until  and  at  the  time  of  the  '','*"*.r 

loss  hereinafter  mentioned  ;  and  the  said  plaintiff,  being  so  ^interested  as  fntereited 
aforesaid,  heretofore,  to  wit,  on  &c.  at,  &c.  according  to  the  usage  and  in  two- 
custom  of  merchants,  caused,  &c.  the  ih^^ 

And  the  said  plaintiff  forther  saith,  that  the  said  insurance  was  so  made  j*l86] 
as  aforesaid,  to  and  for  the  use  and  on  the  account  of,  and  in  trust  for  one  T^he  like 
E,  F.  and  one  G.  H.  one  I.  K.  one  L.  M.  and  one  N.  O. :  and  that  be-  ][^me%r. 
fore  and  until,  and  at  the  time  of  the  loss  hereafter  next  mentioned,  the  ■nm  were 

interested 

(y)  See  rtber  precedents,  1  Wentw.  403,  Bometimet  advitable,  to  specify  in  what  pro-  'u:(.^.q^ 

413,  4!i9,  450, 451,  and  notes,  ante,  \^i.  portions  several  persons  were  interested.    6  'fhAn 

(1)  See  precedent,  I    Wentw.  402,   410,  Taunt.  14.— 1  Marsh,  416,    n.     See   ante,  ?k"  !lJ?. 

4.10.      It  was  till   lately  a  disputed  point  Itfl,  n.  /M  ^ 

whether  the  declaration  mnst  aver  the  in-        (a)  See  precedent,  1  Wentw.  445  — This  ^  ''' 

tere«t,  but  it  is  now  settled  that  it  most  be  form  is  sometimes,  though  but  rarely,  adopt* 

averred,  and  correctly  so,  according  to  the  ed,  see  Id.  ibid. 

facts,  see  ante,  Ibl,  note.     It  does  not  seem        (b)  See  precedents,  1   Wentw.  392,  410, 

hovrever  neeesaary  to  ATer,  though  perhaps  439. 
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•v  »▲    said  E.  F.  was  interested  ia  the  said  ship,  and  the  said  6.  H.,  L  K.,  L. 

roLiciu.  m^  ^^^  ^^  Q^  ^^^  interested  in  the  said  goods  and  merchandize  so  on 


iKsuBBD   hoard  thereof  as  aforesaid^  to  a  large  amount,  to  wit,  to  the  amount  of  all 
^H»^   the  money  ever  insured^  or  caused  to  he  insured  thereon,  to  wit,  at,  8lc. 
(ventic)  aforesaid.  • 


INTKRSST. 


ATPnneni  ^Stt  otU  the  policy  and  memoranda^  verbatim^  the  reference$  thereto^  and 
^BrUish  defendaufs  subscriptumy  as  onte,  178,  and  then  proceed  aefottoiDe:] — 
tubject  And  the  said  plainuff  in  fact  saith,  that  the  said  ship  or  vessel  was  not,  at 
was  inter-  (he  time  of  the  making,  effecting  or  subscribing  of  the  said  policy  of  in* 
®«to  (0-  surance,  nor  of  the  happening  of  the  loss  hereinafter  mentioned,  and  prop- 
erty of,  or  belonging  to  our  sovereign  lord  the  king,  or  any  of  his  subjects. 

On  an  in-  YoT  that  whereas  one  E.  F.  heretofore,  to  wit,  on,  &c.  at  &c.  hy  his 
money^  ^  certain  writing  obligatory,  sealed  with  his  seal,  and  now  shown  to  the  court 
lent  on  here,  the  date  whereof  is  the  day  and  year  aforesaid,  acknowledged  him- 
respanden^  self  to  be  held  and  firmly  bound  unto  die  said  plaintiiBT  in  the  sum  of 
an/gooda  £1000,  to  be  paid  to  the  said  plaintiff,  or  his  certain  attorney,  executors, 
(<0-  administrators,  or  assigns,  whenever  he  the  said  £.  F.  should  be  thereunto 

afterwards  requested,  with  and  under  a  certain  condition  thereunder  writ- 
ten.— [Here  set  out  the  condition  of  the  respondentia  bond,  with  the  redr 
teds,  verbatimy  and  then  proceed.] — And  the  said  plaintiff  further  saith,  that 
after  the  making  of  the  said  writmg  obligatory,  and  the  said  condition  thereof, 
and  after  the  lending  of  the  said  £1000,  as  aforesaid,  to  wit,  on,  be.  he 
the  said  plaintiff,  according  to  the  usage  and  custom  of  merchants,  fitxn 
time  immemorial  used  and  approved  of,  caused  to  be  made  a  certain  policy 
of  insurance,  purporting  thereby,  and  containing  therein,  that,  &;c. — 
[Here  set  out  the  policy,  as  in  the  usual  form,  ante,  178,  the  notice  to  the 
defendant,  and  his  subscription,  and  the  mutual  promises,  atkd  then  proceed 
asfoUow^:] — ^And  the  said  plaintiff  further  says,  that  the  said  ship  called 

the in  the  said  condition  of  the    said  writing   obligatory  mentioned, 

and  the  said  ship  called  the in  the  said  policy  of  insurance  mention- 
ed, were  one  and  the  same  ship,  and  not  different  ships  ;  and  that  the  voy- 
age in  the  condition  of  the  said  writmg  obligatory  mentioned,  and  the  voy- 
age m  the  said  policy  of  insurance  mentioned,  were  one  and  the  same  voy- 
age, and  not  other  or  different  voyages,  and  that  the  merchandize  and  ef- 
fects in  the  said  condition  and  writing  obligatory  mentioned,  and  the  goods 
and  merchandize  in  the  said  policy  of  insurance  mentioned,  were  the  same 
goods,  wares,  merchandize  and  effects;  and  that  the  said  sum  of  £1000, 
in  the  said  writing  obligatory  mentioned,  was  and  is  the  money  insured, 
[*187]  and  intended  to  be  insured  in  ^d  by  the  said  policy  of  insurance,  and  not 
other  or  different  money,  to  wit,  at,  &c.  (i^enu^).  ^And  the  said  plaintiff 
further  says  (e)  that  the  said  ship,  with  all  convenient  speed  after  the 
making  the  said  writing  obligatory,  did  proceed  and  sail  on  her  said  voy- 
age from  and  out  of  [the  said  river  Thames]  to  a  certain  place  called 
[in  the  East  Indies],  m  the  said  condition  of  the  said  writing  obliga- 

(c)  See  precedenta,  2  Saund.  203,  n.  17.  tamry  bond,  and  law,  Simonda  9.  Hodgson, 
The  declaration  muat  aver  an  interest,  ante,  3  Bam.  &  Adolp.  60.  See  19  Geo.  3.  c.  37. 
Itil,  n.  and  as  how  to  aver  it,  id.  a.  5 

(d)  See  precedent,  I  Wentw.  431.  See  (0)  Tbeae  aver  men  ta  will  depend  on  the 
19  Geo.  3  c.  37.  a.  5.-2  Barr.  1394.    Dee-  eonditaon  of  the  bond. 

larationa  on  a  policy  of  insurance  on  a  Bot' 


\ 


Uxj  BflDtioaedj  without  deviation,  wA  fiftcarwaids,  in  tt^  ^^  vvoyi^fl,  itp    (m  m;^ 

wil^  00,  kc.  did  arrive  in  safety  at  tJbe  said  place  called ^  th^  Eatf   '^^^j 

ladies  aibresaid,  and  that  the  said  £.  F.  afterwards,  tp  wit,  on,  iii^c.  did  iji*cii|u> 
loid,  and  cause  to  be  laden  on  board  the  said  ship,  M  ^  sai4  fi^^  call-      ^''^ 
ad,  tec.  in  the  East  Indies,  divers  merchandize  and  efiqcts,  tQ  be  bcwgbt  "''^*^' 
foo  thence  by  the  said  ship  in  the  said  voyage,  back  to  the  river  Thames 
afciesaid,  and  to  London  aforesaid ;  and  that  llie  s^  ship,  afterwards,  to 
wily  on,  &c.  did  sail,  proceed,  and  return  with  the  said  ^evcfaandiKe  and 
eflects  so  ladeo  on  board  the  said  ship,  without  deviation  i^  the  sfud  yoy* 

age.  fix>m  the  said  place  called in  the  said  East  Indies,  mi  itowards  the 

river  Thames  and  Londdn   aforesaid,  *and  that   afterwards,  &c.— [  T^^n   [*188] 
iUUt  the  loss  of  the  ship  and  goodsy  accardsMg  to  the  fact,  a»d  the  defenr 
dtaU^s  eomequoaU  liability  to  pajfj  as  usual.     See  asiUy  178.] 


And  the  said  plaintiff  in  fact  saitb,  that  the  said  policy  of  inawuH^  w^ 
80  made  as  aforesaid  for  the  purpose  of  effecting  an  insurance  op  the  ^d  a  ""^^ . 
goods  and  merchandize  so  as  aforesaid  intended  to  be  shipped  and  loaded  where  the 
io  and  on  board  of  a  certain  ship  or  vessel  called  the  {George)  whereof  Aam^  ^ 
the  said  £.  F.  was  master,  and  that  the  said  last-mentioned  sh^  or  vessel  ^^^ 
was  and  is  called  in  and  by  the  said  policy  of  insurance,  by  the  naine  of  mi«-ftat^ 
the  (Digby)  by  mistake,  and  that  there  was  not,  at  the  time  of  making  '^^  the 
the  aid  policy  of  insurance,  any  ship  or  vessel  in  the  port  of  London  afore-  ^  '^^' 
said,  whereof  the  .said  £.  F.  was  master,  other  than  and  except  the  ship 
«r  vessel  called  the  (George)  on  board  whereof  the  said  plaintiff  so  as  aforc^ 
said  intended  to  ship  and  load  the  said  goods  and  merchandi^^  to  wit,  at, 
kc.  aforesaid. 

[After  sUsting  drfendatU^s  subscription^  as  usual,  proceed  w  follows  .*]  ^  *  P^'^* 
And  the  said  plaintiff  in  fact  saith,  that  after  making  of  the  ^id  policy  of  ^^^"f^ 
iasiuance  the  said  plaintiff  was  desirous  to  withdraw  the  mark  of  the  hemp  fected, 
in  the  said  policy  of  insurance  mentioned,  and  tlie  warranty  of  sailing,  be-  ^^  ^^}  ^ 
fcre  or  at  the  time  in  the  said  policy  of  insurance  mentioned,  whereof  the  mstter^. 
aaid  defendant  then  and  there  had  notice ;  and  thereupon,  afterwards  to  wit, 
en  be.  at,  &c«  aforesaid,  by  a  certain  memorandum  indorsed  on  the  said 
pdicy  of  insurance,  and  subscribed  by  the  said  defendant,  by  one  £•  F. 
ms  agent,  then  and  there  duly  authorized  m  that  behalf,  it  was  agreed  by 
and  between  the  said  plaintiff  and  the  said  defendant,  for  and  in  consider- 
•tioD  of  the  sum  of  four  guineas  additional,  and  allowing  5  per  cent  le^s 
ntum  than  was  in  the  said  policy  of  insurance  mentioned,  to  withdraw  tbf» 
aiaik  of  the  hemp  in  the  said  policy  of  insurance  mentioned,  ^inyd  tbp  saifi 
warranty  of  sailing,  therein  also  mentioned. 

\Afttr  the  statement  of  defendants  subscription  of  the  poKcy,  as  ustud,  Sutenent 
inert  the  following  averment ;] — ^And  the  said  plaintiff  further  saith,  that  ^  ^^^ 
tfter  the  said  policy  of  insurance  was  so  underwritten  on  the  behalf  of  the  some  of 
said  defendant  *as  aforesaid,  and  before  notice  of  the  determination  of  the  the  termf 
lisb  thereby  insured,  and  whilst  the  things  thereby  insured  were  and  re-  ^^^f^^' 

[•189] 

(f)  See  4  TAont.  169.«-8  £Mt,  S73,  373 — 35  Geo.  3.  c.  63.  s,  13.-r9fw  apotjUir  ptfl^at- 
^nt,  1  Wentw.  444. 
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mained  the  property  of  the  said  plaintifF  as  heremafter  next  mentioned,  to 

wit,  on,  &c.  at,  &c.  he  the  said  defendant,  by  a  certain  indorsement  then 

MINTS.,    and  there  made  on  the  said  policy,  and  signed  for  him  by  the  said  I.  K. 

^  his  agent  in  that  behalf,  agreed  that  the  said  vessel  therein  mentioned  might 

mence-  *    ^^^  ^^^  Martinique  and  Antigua  or  Antigua  and  Martinique,  both  of  either, 

Bient  of     and  from  all  or  any  of  the  West  India  Islands  (Jamaica  and  St.  Domingo 

the  risks    excepted)  to  Liverpool,  without  being  a  deviation,  and  without  prejudice 

to  the  said  insurance,  as  by  the  said  indorsement  will  also  more  fully  ap* 

pear.— '[TAcn  state  the  sailing  of  the  ship,  and  averment  of  interest ,  fyc. 

as  ante,  180,  2.] 

Avermeiit  And  the  said  plaintiff  further  says,  that  afterwards,  to  wit,  on,  &c.  the 
saili  d  '^    ^^  ^''^^P*  w'^^  ^^^  *^^^  goods  and  merchandize  so  laden  on  board  her  as 

with  con-  aforesaid,  departed  and  set  sail  with  convoy  from aforesaid,  on  her 

/!a7'  ^^    ^^^^  intended  voyage  towards aforesaid,  to  wit,  at,  &c.  aforesaid,  and 

^ ''  that  afterwards,  and  whilst,  fcc. 

L088XB  8T       [After  stating  the  sailing  on  the  voyage,  proceed  as  follows :] — ^And 

'*  SEA.  °'  ^®  ^^^^  plaintifF  further  saith,  that  the  said  ship  in  the  said  policy  of  in- 

Loss  of      surance  mentioned,  with  the  said  goods  and  merchandize  so  on  board  tbere- 

■**'P  ""^     of  as  aforesaid,  whilst  she  was  proceeding  on  her  said  vogage,  and  before 

stormy      ^^^  arrival  at  any  of  her  port  or  ports  of  destination,  sale  or  final  delivery, 

weather,    in  the  said  writing  or  policy  of  insurance  mentioned,  to  wit,  on,  &c.  was, 

and  perils  jjy  ^^  perils  and  dangers   of  the  seas,  *and  by  stormy  and  tempestuous 

r*190l    weather,  and  the  violence  of  the  winds  and  waves,  bulged,  broken,  dam* 

aged,   spoiled,  and  destroyed,  and  the  said  ship,  with  the  said  goods  and 

merchandize  so  on  board  thereof  as  aforesaid,  thereby  then  and  there  be^ 

came  and  were  wholly  lost  to  the  said  plaintiff  (or,  if  he  was  agent  for 

some  other  person,  say  "  to  the  said  E.  F.")  to  wit,  at,  &c.  aforesaid,  of 

all  which  said  premises,  tic-^lState  the  notice  as  ante,  182.     Add  an* 

other  count,  with  a  more  general  statement  of  loss,  as  in  the  next  form.] 

Mrregren-  Was  by  the  perils  and  dangers  of  the  seas  wholly  lost  to  the  said  plain* 
ment'of  "  ^*^>  *"^  never  did  arrive  at  ■  aforesaid,  to  wit,  at,  &c.  (venu^)  afore«> 
loss  by       said,  of  all  which,  fcc. — [State  notice  of  loss,  and  conclude  as  ante,   182.] 

perils  of 

Lort  by  And  before  her  arrival  at  ■        aforesaid,  by  the  perils  of  the  seas,  was 

•hipwreck  wrecked  and  totally  lost,  whereby  the  said  ship  and  the  said  goods  and 

W-  merchandize  so  being  on   board  thereof  as  aforesaid,  and  all  other  things 

in  the  same  and  thereto  belonging,  were  wholly  destroyed,  perished,  and 

(g)  See  the  last  precedent  and  notes.    35  the  sea  more  generally,  as  in  the  next  pre* 

Geo.  3.  c.  63.  s.  13.     1  Wentw.  444.    When  cedent,  when  the  facts  will  allow.      As  to 

not  necessary  to  state  alteration,  ante,  179,  what  is  a   loss  by  perils  of  the  sea,   see  3 

note.  Taunt.   227.-4  Taunt.    126—6  T.   R    (i'6. 

(h)  See  precedents,  1  Wentw.   399,414,  --3  Chit.  Com.   Law,  490.— Hughes,  214, 

444.«— 2  B.   &  F.   111. — Marsh.  269.     Sail-  &c.  and  cases  there  collected.     See  prtce- 

ing  sheathed  with  copper,  1  Wentw.  411.  dent  of  loss   by   perils  of  sea,  where  ship 

'  (t)  See  precedent,   1   Wentw.   392,  448.  was  by  the  winds  blown  over  on  her  sid«, 

The  circumstarces  occasioning  the  loss  are  in  a  gravmg  dock,  5  B.  ^  A.  161 ',  see  also 

to  be  stated  according  to  the  facts,  and  usu-  id.  2*.25. 

ally  in  one  connt ;  the  description  is  taken  {k)  See  another  precedent  in  1  Wentw. 

from  the  protest,  when   correct.    It  may  43e{,  445,  460. 
suffice  to  describe  the  loss  by  the  perils  of 
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lost,  and  bscams  of  no  use  or  value  to  the  said  plaintiff,  to  wit,  at^  be.    oh  »a 
(venue)  aforesaid,  of  all  which,  be. — [State  notice  of  loss^  and  conclude 
as  ante,  182]. 
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By  and  through  the  force  of  certam  hurricanes  of  winds,   stormy  and  T^^  ^'|j* 
tempestuous  weather,  and  by  and  through  the  perils  and  dangers  of  the  form  (/). 
$eas,  were  on  the  high  seas  wrecked,  sunk,  and  lost,  to  wit,  at  be.   (venue) 
aforesaid,  of  all  which  said  premises,  be.    [State  notice  of  loss,  and  con^ 
dude  as  ante,   182.] 

That  whilst  the  said  ship,  with  the  said  goods  and  merchandizes  so  laden  Loss  by 
OD  board  thereof  as  aforesaid,  was  sailing  and  proceeding  on  her  said  voy-  }^^  "'"'F" 
age,  and  before  her  arrival  at,  be.   aforesaid,  to  wit,  on,  be.  upon  the  high  ship  (m). 
seas,  by  the  perils  and  dangers  of  the  seas,  and  the  force  and  violence  of 
stonns  and  tempests  there,  was  beat  and  broken  to  pieces,  sunk,  and  totally 
fcst  ia  the  sea,  to  wit,  at,  be.  (venue)  aforesaid,  of  all  which,  be. — [State 
nodu  of  loss  J  and  conclude  as  ante,  182.] 

And  that  afterwards,  and  whilst  the  said  ship  or  vessel  was  sailing  and  Shipbe- 
proceeding  on  her  said  voyage,  and  before  her  arrival  at,  be.  aforesaid,  to  |"|t.|!j'nJe' 
wit,  on,  be.  and  on  divers  other  days  and  times  between  that  day  and  the  necessary 

day  of the  said  ship  or  vessel,  by  stormy  winds   and  tempestu-  ^  ■*»*  ^**- 

ous  weather,  became  and  was  leaky,  and  greatly  broken  and  damaged,  in-  ne^'rest 
somuch  tliat  by  means  thereof  it  then  and  there  became  and  was  expedient  port,  in 
and  necessary  for  the  preservation  of  the  said  ship  or  vessel,  to  sail  and  ^^^^, 
proceed  to  the  nearest  port,  and  the  said  ship  or  vessel  did  then  and  there  .hip  was 
accordingly  sail  and  proceed  towards  and  for  the  nearest  port,  to  wit,  for  lost. 

in  America,  to  wit,  at,  be.  aforesaid  ;  and  that  afterwards,  and  whilst 

the  said  ship  or  vessel  was  endeavoring  to  sail  and  proceed  into  a  port  of 

safety  there,  to  wit,  on,  be.  to  wit,  at  be.  the  said  ship  or  vesesl,  by  the 

perils  and  dangers  of  the  seas,  and  by  the  violence  of  the  winds  and  waves 

became  and  was  wholly  lost  to  the  said  plaintiff,  and  never  did  arrive  at, 

kc,  aforesaid  ;  of  all  which,  be. — [State  notice^  of  loss,  and  conclude  as 

ante,  IS^.-^Add  another  count,  with  a  *more  general  statement  of  loss  by    [^191] 

fetUs  of  the  sea,  as  ante,  190.] 

Upon  the  high  seas,  struck  agianst  certain  rocks,  and  did  thereby  then  Loss  by 
and  there  founder,  and  the  same  ship,  with  her  tackle,  apparel,  ordnance,  f'*^  •'"Jj' 
munition,  artillery,  and  other  furniture,  was  then  and  tliere  totally  lost  and  ^hip 
destroyed,  and  sunk  in  the  sea  aforesaid  ;  of  all  which,  be. — [State  notice  amonif 
of  loss,  and  conclude  as  ante,  182. — Add  another  count,  with  a  more  gen-  iit"e  rocks 
trd  statement  of  loss,  by  perils  of  the  sea,'  as  ante,  109.] 

Was  by  the  perils  and  dangers  of  the  seas,  and  by  stormy  and  tempestu-  Ijo"  '>y 
0U1  weather,  and  the  force  and  violence  of  the  winds  and  waves,  wrecked,  denngat* 
foundered,  and  sunk,  whereby  the  said  ship  or  vessel,  and  the  said  goods  sea  (n). 
and  merchandize  so  on  board  the  same  ship  as  aforesaid,  then  became  and 
ward  wholly  lost  to  the  said  plaintiff,  to  wit,  at,  be.  aforesaid ;  of  all 

(0  See  precedenU,  1   Wentw.  434,  445,        (m)  See  precedenU,  1  Wentw.  438,  456. 
44(5, 464.  (»)  1  WMtw.  399, 438,  464. 


1M  DECLAmfiom  m  asmmpsit. 

ow  ■*!    wfafeh,  &0. — '"[SUi^  noticB  of  his,  amd  efmchde  as  aniey   183. — Add  an* 
FOLmw.  ^^  cowrf,  with  «  «ore  general  tiUntemmt  of  loss  hy  perils  of  the  sea,  as 

8EA* 

Low  hy         And  the  said  plaintiffii  farther  say,  that  the  said  ship,  after  the  making 

"^  on^"^  ^  ^^  ^^^  policy  of  insorance,  and  within  eighteen  months  after  the  day 

rock  and    of  ber  arrival  in  the  said  river  Gambia,  and  during  her  stay  and  trade  there, 

the  goods  to  Wit,  on,  &c.  WHS  fafced  and  cast  upon  a  rock  in  the  said  riter  GamlHa^ 

and  af&r-  ^^^  ^^  ^^^  ^"^  there  broke,  shattered,  and  bulged,  and  said  goods  and 

wards  lost  merchandizes,  so  laden  in  and  on  board  the  said  ship  as  aforesaid,  were 

in  a  river   |j)ereby  then  and  there  wetted,  damaged,  and  wholly  spoiled  ;  and  the  said 

jZgi,  ^'     ship  afterwards,  and  within  the  space  of  eighteen  months  from  the  day  of 

her  arrival  in  the  said  river  Gambia,  and  during  her  stay  and  trade  there, 

to  wit,  on,  &c.  by  force  of  the  winds  and  tempests,  was  wholly  lost  in  the 

said  river  Gambia,  to  wit,  at,  &;c.  (venue)  aforesaid,  of  all  which,  &c. — 

.  [State  notice  oflossy  and  conchde  as  ante,  182.] — Add  another  count,  tffith 

a  more  general  statement  of  loss  by  perils  of  the  sea,  ante,  190.] 

[192]        ^Whilst  the  said  ship  was  sailing  and  proceeding  in  the  Greenland  seas, 

by'stomf  ^  ^'^'  ^"'  ^^'  ^^  ^^^  ^^S^  ^^^^'  ^  ^'^'  ^^>  ^^*  <^fofesaid,  by  the  force  and 
and  iee,  violence  of  storms  and  tempests,  and  by  and  through  misfortunes  and  acci- 
andfonn-  jents,  arising  and  happening  from  the  bodies  of  ice  and  snow  floating 
and  being  in  the  same  seas,  and  by  and  through  the  perils  and  dangers  of 
die  seas,  the  said  ship  or  vessel,  bulged,  and  went  to  pieces,  sunk,  and 
foundered,  and  all  the  body,  stores,  tackle,  apparel,  ordnance,  artillery,  boat, 
and  other  fiimiture  of  the  said  ship  or  vessel,  were  totally  lost  to  the  said 
plaintiff,  to  wit,  at,  &;c.  (venue)  aforesaid,  of  all  which,  &c. — [State  notice 
of  loss,  and  conclude  as-  ante,  182,-^Add  another  count,  with  a  more 
general  statement  of  loss  by  perils  of  the  sea  as  ante,  190.] 

Loss  of  [After  stating  the  sailing  of  the  ship,  proceed  as  follows  :]  — ^And  the 

'^^P  ht'b  ^  plaintiff  further  saith,  that  afterwards,  and  whilst  the  said  goods  and 
•tranding.  merchandize  remained  and  continued  on  board  the  said  ship  as  aforesaid, 
and  whilst  she  was  proceeding  on  her  said  voyage,  to  wit,  on,  &c.  at,  &c. 
aforesaid,  tlie  said  ship,  by  and  through  the  perils  and  dangers  of  the  seks, 
and  by  the  force  and  violence  of  the  winds  and  waves,  was  stranded, 
bilged,  and  wholly  lost ;  and  the  said  plaintiff  thereby  then  lost  and  was 
deprived  of  the  freight  of  the  said  goods  and  merchandize  so  on  board 
the  said  ship,  on  freight,  as  aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid  ;  of 
all  which,  &c. — [State  notice  of  loss  and  conclude  as  ante,  182. —  Add 
another  count,  vnth  a  more  general  statement  of  loss  by  perils  of  the  sea, 
as  ante,  190.  What  is  a  stranding,  see  3  Campb.  29;  5  B.  &  A.  225  ; 
4  M.  fc  S.  77  ;  1  Stark.  436  ;  4  B.  &  C.  736 ;  what  not,  4  Moo.  15  ;  1 
Brod.  &  B.  388 ;  4  M.  b  S.  503.] 

Good!  And  that  afterwards  and  during  the  said  voyage,  that  is  to  say,  on,  &c. 

bya^ak   ^®  ^"^  ^^^^^  ^  having  the  said  goods  and  merchandizes  on  board  thereof, 
•prung  in  whilst  she  was  sailing  and  proceeding  on  her  «aid  voyage,  and  after  her  depar- 

a  storm 

C^)'  (»)  Sm  another  pi«cedent»  1  Wentvr.  40l»  450. 


IM 


tu%  fiuD,  be.  aibresrtdd,  and  before  her  arriTal  at,  fee  aforesaid,  en  the  high 

sets,  was,  hj  and  through  the  perils  and  dangers  of  the  seas,  and  the  force 

and  fkieoce  of  the  winds  and  waves,  and  by  means  of  stormy,  tempest- 

sous  weather,  greatly  dunaged  and  opened  in  her  seams,  and  between  her 

fkaks  rendered  leaky,  and  greatly  filled  with  water,  and  the  said  goods 

and  merchandizes  thereby  then  and  there  in  the  said  voyage,  were  wetted, 

dunaged,  and  wholly  spoiled,  and  rendered  of  no  use  or  value  to  the  said 

plaintiff,  to  wit,  at,  fee.  (venue)  aforesaid  ;  of  all  which,  fec.*'-^[»SVa^e  no* 

tkt  of  la$9,  and  conebide  tu  ante^  182. — Add  another  cotmty  stating  a  los$ 

U/perUt  of  the  tea,  more  generoMy^  as  ante,  190.] 


oir  ■!* 
rouciu. 

PERILS   OF 
ax  A. 


LOM    BT 
WORMS. 


Was  upon  the  high  seas  greatly  eaten,  damaged,  and  destroyed  by 
wonns  and  other  insects,  and  thereby  and  by  and  through  the  force  of  g|,ip  lo^ 
certain  hunicanes  of  wind  and  stormy  ^^d  tempestuous  weather,  and  by  by  eatmg 
and  through  the  perils  and  dangers  of  the  seas,  the  said  ship  or  vessel  of  vtormg 
was  rendered  of  no  use  or  value  to  the  said  plaintiff,  and  was  thereby  ^rui8(p). 
wholly  lost  to  him,  to  wit,  at,  be.  (venue)  aforesaid,  of  all  which,  fee. —  [*19d] 
[State  notice  of  lass,  and  conclude  as  ante,  182.] 

And  the  said   plaintiff  further  saith,  that  while  the  said  ship  or  vessel,    ^^"''  '^ 

JT  '  L  '    SHIPS  RUN' 

in  the  said   policy  of  insurance  mentioned,  was  proceeding  on  her  said      kino 
Toyage,  and   before  her  arrival  at  any  of  her  port  or  ports  of  destination  in      rovL. 
the  said  policy  of  insurance  mentioned,  to  wit,  on,  fee.  a  certain  other  ^oss  by 
diip  or  vessel  on  the  high  seas,  by  and  through  the  force  and  violence  of  Jhip's^run- 
the  winds  and  waves,  was  carried  and  sailed  against,  and  ran  foul  of  the  ning 
said  ship  or  vessel  in  the  said  policy  of  insurance  mentioned,  without  any  ?*''*'°  "^^'P 
default  or  n^lect  of  any  persons  in  and  on  board  of  the  said  ship  or  ves-  ^^). 
sel  in  the  said   policy  of  insurance  mentioned,  and  the  same  thereby  then 
and  there  became  and  was  lost  and  stranded  by  and  through  the  perils 
and  dangers  of  the  sea,  to  wit,  at,  fee.  (renue)  aforesaid  ;  of  all  which, 
kc< — [iSita^e   notice  of  loss,  and  conclude   as  tinte,    182,-^ Add  another 
comt,  vfith  a  more  general  statement  of  loss,  as  ante,  190.] 


LOSS    BT 
FIRE. 


Was  on  the  high  seas  burnt  and  consumed  with  and  by  fire  ;  and  the 
said  goods  and  merchandizes  then  being  and  remaining  in  and  on  board  shTp'sDd 
the  said  ship,  were  thereby  then  and  there  wholly  burnt  and  consumed  groods 
with  and  by  fire,  and  wholly  lost  to  the  owners  antl  proprietors  thereof,  to  ^^'n*  ** 
wit,  at,  fee.  (venue)  aforesaid  ;  of  all  which,  fee. — [State  notice   of  loss,  ***  ^^^' 
tmd  conclude  as  ante,  182.] 

Was  on  the  high  seas  wholly  consumed,  destroyed,  and  burned  by  fire  ;  The  like 
and  tlie  said  ship,  and  the  said  goods  and  merchandize   so  being  on  board  J."  ^^^x**^ 
thereof  as  aforesaid,  were  thereby  then  and  there  wholly  destroyed  and 
lost,  to  wit,  at,  fee.  (ventre)  aforesaid  ;  of  all  which  said  premises,  fee. — 
[State  notice  of  loss,  and  conclude  as  ante,  182.] 

And  the  said  plaintiff  further  saith,  that  afterwards,  and  whilst  the  said  lossks  bt 

CAPTURE. 


(p)  1  Wentw.  446. 

(f)  See  Um  law,  4  Tamni.  126. 


(r)  Sep     precedent,  I    Wentw.    402. — I 
Rich  C.  P.  465. 
(«)  See  fpriB,  1  Wentw.  306. 


*tM  DECLASATI0N8  IN   AmtmOtOT. 

ON  SEA    ship  or  vessel  was  proceeding  cm  her  said  voyage,  with  the  said  goods  and 
poLiciKi    merchandize  on  board  *thereof  as  aforesaid,  and   before  her  arrival  at,  &c. 
CAPTURE,  aforesaid,  to  wit,  on,  be.  the  said  ship  or  vessel,  with  the  said  goods   and 
L0B8  by     merchandize  so  on  board  thereof,  were,  on  the  high  seas,  at,  iic.  (venue) 
capture  of  aforesaid,  with  force  and  arms,  and  in  a  hos^le  manner,  attacked,   con- 
ffoddHo    ^"®^®^j  seized,  captured,  taken,  and  carried  away  by  certain   then   ene- 
mies of  our  lord  the  king,  and  his  crown  of  Great  Britain,  to  wit,  by  cer- 
tain Frenchmen,  and  subjects  of  the  king  of  France,  then  in  open  war 
with  our  said  lord  the  king,  and  the  said  ship  or  vessel,  and  goods  or  mer- 
chandize so  on  board  thereof  as  aforesaid,  were  thereby  then  and  there 
wholly  lost  to  the  said  plaintiff ;  of  all  which,  &c. — [State  notice  of  loss, 
and  conclude  as  ante^  182.] 

Tm  of*^  And  the  said  plaintiff  further  says,  that  afterwards,  and  whilst  the  said  ship 

ship  and  or  vessel  was  proceeding  on  her  said  voyage  with  the  said  goods  and  mer- 
freighi  by  chandize  so  on  board  thereof,  on  freight  as  aforesaid,  and  before  her  arrival 
and^det'  at,  fcc.  aforesaid,  to  wit,  on,  &c.  the  said  ship  or  vessel,  with  the  said 
fendant*s  goods  and  merchandize,  were  on  the  high  seas,  to  wit,  at,  Slc.  (venue) 
proportion  aforesaid,  with  force  and  arms,  and  in  a  hostile  manner  attacked,  seized,  cap- 
aesoien-  tured,  and  carried  away  as  prize,  by  certain  persons  unknown  to  the  said 
deavoring  plaintiff,  to  wit,  by  certain  enemies  of  our  said  lord  the  king,  whereby  the 
the  aSr"  ^^^^  ^^'P'  ^^^  ^^^  freight  thereof,  then  and  there  became  and  were  wholly 
(u),  lost  to  the  plaintiff,  and  a  large  sum  of  money,  to  wit,  to  the  amount  of 

— L  for  each  and  every  sum  of  100/.  assured  by  ihe  said  policy,  was  af- 
terwards, to  wit,  on,  &c.  aforesaid,  at,  &c.  (venue)  aforesaid,  expended  by 
the  said  plaintiff  in  and  about  the  claiming  and  endeavoring  to  recover 
the  said  ship,  rateable  proportion  of  which  said  sum  so  expended  to  be 
paid  by  the  said  defendant,  then  and  there  amounted  to  a  large  sum  of 
money,  to  wit,  the  sum  of  20L,  in  addition  to  the  said  sum  of  200/.,  so  in- 
sured by  him  as  aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid,  of  all  which 
said  premises,  &c. — [State  notice  of  loss,  and  conclude  as  ante,  182,  tvith 
a  promise  to  pay  the  said  sums.] 

'^f  ^*^  I*'"  Was,  with  force  and  arms,  and  in  a  hostile  manner,  attacked,  conquered, 
in  conse-  seized,  captured,  and  taken  a  prize  by  certain  enemies  of  our  lord  the 
quence  of  now  king,  and  his  crown  of  *Great  Britain,  to  wit,  by  certain  Frenchmen, 
and^recap-  ^^^  subjects  of  the  king  of  France,  then  in  open  war  with  our  said  lord 
ture.  the  king  ;  and  the  said  goods  and  merchandizes  were  by  those  enemies 

r*195]  then  and  there  taken  and  carried  away  in  the  said  ship,  and  afterwards. 
Vessel  and  before  that  tlie  said  ship,  goods,  and  chattels,  were  by  those  enemies 
were^so  *  carried  into  any  port,  to  wit,  on,  &c.  the  said  ship,  with  the  said  goods 
damaged  and  merchandizes  so  being  and  remaining  on  board  her  as  aforesaid,  was, 
that  they  upon  the  high  seas,  to  wit,  at,  fcc.  aforesaid,  retaken  and  recovered  out  of 
produce  the  hands  and  possession  of  the  said  enemies  by  one  of  his  present  majes- 
enough  to  ty's  ships  of  war,  and  afterwards,  to  wit,  on,  &c.  brought  into  the  port  of 
vaffp  aid    Plymouth,  in  the  county  of  Devon,  by  the  said  ship  of  war,  and  there 

incidental 

expenses.        (0    See    precedent,     ante,    178,    and    1         (m)  Seethe  precedent,  ante,  178.     As  to 

Weiitw.  401,  4U6,  411,  412.-15   East,  52.").  the  statement  of  this  loss,  see  2  Saund  203 

And  as  to  the  stat(*ment  of  losses  by  capture  a,  note  18. — 15   East,  525. — 1  Wentw.  4U1, 

in  general,  see,  2  Saund.  2U3  a,  note  Id.— 1  406,  411,  412. 

B  6^?.  163,  155—3  Ohit.  Com.  Law,  493. 
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araciAL    COT7KT8.  195 

kept  and  detained  for  a  long  time,  to  wit,  for  the  space  of  three  months  ^^  **^ 
and  more,  then  next  following,  to  wit,  at,  &c.  aforesaid  ;  and  the  said  '*''''*^'"* 
firstHnentioned  ship  or  vessel,  at  the  end  of  that  time,  to  wit,  on,  fcc.  pro-  tAPTURE. 
ceeded  on  her  said  voyage  to  the  said  island  of  Antigua  aforesaid,  to  wit, 
&c.  aforesaid ;  but  by  reason  of  such  capture,  recapture,  and  detainer  of 
the  said  ship,  goods,  and  merchandizes,  as  aforesaid,  and  the  said  goods  be^ 
log  a  perishable  commodity,  the  said  goods  and  merchandizes,  before  the 
said  ship  arrived  at  Antigua  aforesaid,  to  wit,  on,  &c.  at,  &c.  aforesaid, 
were  so  lessened  in  value,  spoiled  and  damaged,  that  the  same  were  not, 
at  the  time  of  their  arrival  at  Antigua  aforesaid,  or  at  any  time  after- 
wards, of  value  su£9cient  to  pay  the  average  due  to  the  crew  of  the  said 
king's  ship  for  the  recaption  of  the  said  goods  and  merchandizes,  and  oth- 
er the  necessary  expenses  relating  thereto,  and  were  afterwards,  to  wit,  on, 
be.  sold  and  disposed  of  towards  payment  and  satisfaction  thereof,  and 
never  came  to  the  hands  or  possession  of  the  said  plaintiff,  but  have  been 
and  are  wholly  lost  to  him,  to  wit,  at,  &c.  (venue)  aforesaid. 

• 
And  the  said  plaintiff  further  saith,  that  afterwards,  and  whilst  the  said  Lossei  by 
ship,  with  the  said  goods  and  merchandizes  so  laden  on  her  as  aforesaid,  *><^>ngr  fired 
was  proceeding  on  her  said  voyage,  to  wit,  on,  &c.  on  the  high  seas,  to  gunk  by 
\rit,  at,  &c.  aforesaid,  the  said  ship  was,  with  force  and  arms,  and  in  a  the  ene- 
bostile  manner,  attacked  and  fired  upon  by  certain  men  of  war,  to  *the  ™r#|Q/^i 
said  plaintiff  unknown,  and  was  thereby  then  and  there  so  greatly  shat-    ^         -* 
tered  and  damaged  in  her  hull,  masts,  yards,  and  rigging,  that  by  reason 
thereof  the  said  ship,  with  all  her  tackle,  apparel,  ordnance,  munition,  boat 
and  furniture,  together  with  the  said  goods  and  merchandizes  so  laden, 
and  being  on  board  thereof  as  aforesaid,  were  afterwards,  to  wit,  on,  &c. 
aforesaid,  at,  Slc.  aforesaid,  sunk  in  the  sea  and  destroyed,  and  became 
and  were  wholly  lost  to  the  said  plaintiff,  to  wit,  at,  &c.  aforesaid. — [Add 
0  second  count  stating  the  loss  to  have  occurred  through  shipvoreck,  and 
the  perils  of  the  seas,  as  ante,  150.     1    Wentw.  445.] 

And  the  said  plaintiff  further  saith,  that  the  said  ship,  with  the  said  goods  Total  lots 
tnd  merchandizes  so  being  on  board  thereof,  afterwards,  and  whilst  she  was  o^pop«^."f 
proceeding  on  her  said  voyage,  and  before  her  arrival  at,  fcc.  aforesaid,  compelled 
to  wit,  on,  be.  upon  the  high  seas,  near  Cadiz,  in  the  kingdom  of  Spain,  by  siorms 

and  shat- 


c6n* 


to  wit,  at,  &c.  aforesaid,  was  so  broken  and  shattered,  and  suffered  so  much  J"^."^ 
by  and  from  storms  and  tempests,  and  the  violence  and  perils  of  the  seas,  dition  to' 
that  she  was  thereby  then  and  there  wholly  disabled  and  rendered  incapa-  ffp  ^"^o 
ble  of  performing,  nor  could  nor  did  the  said  ship  perform  the  residue  of  tbere'waa 
the  said  voyage,  to  wit,  at,  &c.  aforesaid.     And  the  said  plaintiff  further  uken  by 
saith,  that  the  said  ship  being  so  disabled  as  aforesaid,  the  said  E.  F.  her  ^^®  *^*"*? 
master,  and  the  mariners  belonging  to  and  sailing  in  her,  thereupon  after-  ,nd  8he 
wards,  to  wit,  on,  &c.  last  aforesaid,  to  wit,  for  tlie  preservation  of  their  lives,  *nd  all 
were  obliged  to  put  into  Cadiz  aforesaid,  to  wit,  at,  &c.  aforesaid,  and  that  f^l^^x^^ 
the  said  ship,  with  the  said  goods  and  merchandizes  so  laden  on  board  her  {%), 
as  aforesaid,  together  with  the  master  and  mariners  belonging  to  the  said 

I                 {us)    See   a  precedent,    1   Wentw.    4-15.  ting  particular   circaiostancea,  for    it  waa 

Where  ahip  fired  upon  by  another  English  within  the  general  words,  **  all  other  perils, 

ship,  mistaking  her  for  an  enemy,  it  was  losses,  and  misfortunes,"  5M.  &  S.  4ol. 

beld  not  alois  kyptrils  of  sea,  but  that  plain.  (x)  1  Wentw.  438.-3  B.  &  P.  i{3. 
tiiF  might  recover  under  a  special  count,  sta- 


iff  DECLiUM3»€mB  m   MPmCFSIT. 

ov  SEA  idbip,  aften¥«jda»  to  wit,  <»,  ite.  at  the  said  port  of  CadJbi,  to  wit,  at,  be« 
roLMisa.  i^Qfegajj^  by  fgj^e  ^f  arms  and  against  the  will  of  the  said  E.  F.  the  mas«- 
^^v!oM.  ^^f  ^^^  raarioers  then  belonging  to  apd  sailing  in  the  said  ship,  in  a  hostile 
Dianner  was  seized,  taken,  and  detained  in  the  said  port  of  Cadiz,  by  di- 
vers soldiers  and  mariners  belonging  to  a  ship  of  war  in  the  service  of  the 
king  of  Spain,  and  the  said  goods  and  meitshandizes  were  there  confiscatr 
ed,  and  thereby  then  and  there  became  wholly  lost  to  the  said  plaintiff, 
to  wit,  at,  &c.  aforesaid.-*-[^€i<{  a  second  comity  for  loss  by  peril  of  sea,  at 
ante,  190,  and  a  third  by  capture y  as  ante,  193.] 

[^197]       *And  the  said  plaintiff  further  saith,  that  afterwards,  and  whilst  the  said 

Logs  BT  ^p  Qf  vessel  was  proceeding  on  her  said  voyage,  to  wit,  o^,  iic.  the  said 

uRDE-  ship  or  vessel  was,  by  force  and  violence,  upon  the  high  seas,  arrested,  i^ 

TAiRMEHT.  Strained,  and  detained   by  certain  people  (z),  unknown  to  the  said  pl^r 

Ship  ar-  tiff,  on  the  coast  of  America,  whereby  the  said  ship  and  freight,  in   th^ 

detained*  said  policy  of  msurance  mentioned,  became  and  were  wholly  lost  to  the 

by  per-  said  plaintiff,  to  wit,  at^&c.  (yentte)  aforesaid  ;  of  all  which,  be. — [State 

iiont  an-  fiotice  of  loss.  and  condude  as  ante,  182.     See  a  secomd  count.  I   Jrentw. 

known  to  A\t\  ^ 
plaintiff,  419.J 
on  the 

,coattof  ^qJ  ^^   ggj^  plaintiffs  further  say,  that  long  aft^  the  expiration  of 

fy).  twenty-four  hours  fix>m  the  arrival  of  the  said  ship  at  Gambia  aforesaid, 

Loss  by  and  dunng  her  abode  there,  that  is  to  say,  on,  &c.  certain  inhabitants  ojf 
betnffseiz-  -^f^^^^'  ^  ^^  ^^^  plaintifis  unknown,  and  without  the  default  of  the  said 
ed  by  mt-  plaintiffs,  or  any  of  them,  by  force  and  violence  seized  the  said  ship,  and 
agei  (a),  broke  in  pieces,  shattered,  and  spoiled  the  said  ship  and  the  tackle,  ap- 
parel, and  furniture,  thereof,  to  wit,  at,  be. ;  of  aU  which,  iiLc.n^[St€U^ 
notice  of  loss,  and  conclude  as  ante,  182.] 


LOM  Br 
PIRATES. 


And  the  said  plaintiff  further  saith,  that  the  said  ship,  with  the  said  sur 
gars,  and  rum  on  board,  afterwards,  and  before  her  arival  at,  &c.  afoi^e- 
caliture  of  *^^^>  ^^  ^^^»  ®"»  ^^'  ^^ilst  she  was  proceeding  on  her  said  voyage  on  the 
Ameri-  high  seas,  was,  with  force  and  arms,  and  in  a  hostile  manner,  attacked, 
cans,  then  conquered,  and  taken  by  certain  rebellious  subjects  of  our  lord  the  king, 
as^rebels  ^^  ^7  means  whereof  the  said  sugars  and  rum  then  became  and  were 
(A).  wholly  lost  to  the  said  W.  to  wit,  at,  &c.  aforesaid ;  of  all  which,  fac— 

count ^as    [*^^^^^  notice  of  loss,  and  conclude  as  ante,  l82.^^Add  a  second  count, 
if  taken  by  Stating  a  loss,  thus:] — On  the  high  seas,  was,  with,  force  and  arms,  and 
pirates  (c).  in  a  hostile  manner,  attacked,  conquered,  and  taken  by  pirates,  and,  by 
means  thereof,  the  said  last-mentioned  sugars  and  rum  then  and  there  be- 
came and  were  wholly  lost  to  the  said  plaintiff,  to  wit,  at,  &c.  (venue) 
aforesaid. 

[^198]        *And  the  said  plaintiff  further  saith,  that  after  the  departure  of  the 

{y)  See  precedent,!  Wentvv.  419.— 421.  had  been,  that  ship  was  taken  by  jnrolM, 

(z)    The  word  *^  people"   in   the   policy,  the  evidence  would  have  been  sumctent  to 

means  the  governing  power  of  the  country,  support  it.     Per  Lord  Kettfoti. 

and  this  breach  will  not  be  supported  by  ev-  (a)  See  precedent,  1  Wentw.  402. 

idence  of  rioters  having  seized  upon   the  (fr)  See  precedents,  1  Wentw.  415,  416, 

ship,  see  4  T.  R.  7^3,  7d4.— 2  Saund.  202  c.  and  418.— 2  Saund.  803  b.  note  18. 

note  12.— 3  Chit.  Com.  Law.  495.    But  in  (c)    See  similar  loss,  4  T.    R.  783.— S 

4  T.  R.  787,  it  was  said,  that  if  averment  Saund.  253  b.  note  18.— 1  Wontw.  416, 17. 

I 
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wA  sUp  from  Cork  aforesaid,  aird  before  the  said  ship  had  finished  her    on  sva 
said  intended  voyage,  to  wit,  on,  be.  certain  persons,  to  the  said  plaintifis  '°"-**^'*"* 
as  jet  unknown,  and  without  the  default  of  the  said  plaintifis  or  either  of  T^fKYkii. 
them,  broke,  damaged,  and  spoiled  the  body  of  the  said  ship,  and  broke,  ship  dam- 
ipoiled,  took  and  carried  away  the  tackle,  apparel,  ordnance,  munition,  aged  on 
arfffl^,  boat,  and  furniture,  of  the  said  ship  m  the  said  writing  or  policy  ^"  b^^'n. 
of  assurance  mentioned,  to  a  great  value  and  amount,  to  wit,  to  the  value  known 
and  unount  of — L  whereby  the  said   last-mentioned  ship   was  disabled  p^rion* 
from  performing  her  said  voyage,  and  did  not  perform  the  same,  and  was  ^^  /^v ' 
iod  is  of  no  use  or  value  to  the  proprietors  thereof,  to  wit,  at,  &;c.  afore* 
said,  of  all  which,  &c. 

Aod  the  said  plaintiff  further  says  that  afterwards,  and  whilst  the  said    loss  bt 
slrip  was  proceeding  on  her  said  voyage,  and  before  the  arrival  of  the  said     barra- 
last-mentioned  ship,  with  the  said  goods  and,  merchandizes  so  laden  on  board      ^*^^' 
her  as  last  aforesaid,  at  Rotterdam  aforesaid,  to  wit,  on,  &lc.  on  the  high  seas,  ^<^  "^ 
to  wit,  at,  &c.  af(Nresaid,  the  master  and  mariners  in  and  on  board  the  said  ^oIkj""  y 
last-mentioned    ship,  in  a  barratrous  and  fraudulent  manner,  without   the  baitatry 
kDowledge  and  against  tlie  will  of  the  said  plaintiff,  took  and  carried  away  ***  n"«ier 
the  said  last-mentioned  ship,  with  the  said  goods  and  merchandizes  so  on  q^„  ^f^^' 
hoard  her  as  aforesaid,  to  places  unknown  to  the  said  plaintiff,  and  convert- 
ed and  disposed  thereof  to  their  own  use ;  and  the  said  plaintiff  thereby 
tten  and  th^e  lost  and  was  deprived  of  the  said  last-mentioned  ship  and 
the  goods  and  merchandize  so  on  board  thereof  as  aforesaid,  and  the  profits 
thereof,  to  wit,  at,  &c.  aforesaid. 


And  that  afterwards,  and  before  the  arrival  of  the  said  ship  or  vessel,  7^  ^'^^ 
with  the  said  goods  and  merchandizes  so  on  *board  thereof  as  aforesaid,  at  pent* ml 
Guernsey  aforesaid,  to  wit,  on,  &c.  the  said  E.  A.  then  being  such  master  ^*>rm  (/). 
and  commander  of  the  said  ship  or  vessel  as  aforesaid,  and  tl)e  said  goods    [*1^^J 
and  merchandizes  so  being  on  board  her  as  aforesaid,  by  and  through  the 
iraod  and  ^barratry  of  the  said  E.  A.  the  said  master  of  the  said  ship  or 
vessel   became  and  were  wholly    lost  to  the  said  plaintiffs,  and  the  said 
phuntifi  thereby  then  and  there  lost  all  benefit  and  profit  arising  from  the 
stme,  and  the  whole  freight  so  insured  as  aforesaid,  to  wit,  at,  iic,  (venue) 
aforesaid,  of  all  which,  &c. — [State  notice  of  loss  and  conclude  as  ante, 
132. — Add  another  count,  averring  a  loss,  thus.] 

m 

And  die  said  plaintifis  further  say,  that  whilst  the  said  ship  or  vessel.  Second 
with  the  said  sxx>ds  and  merchandizes  on  board  thereof  as  aforesaid,  re-  <5o"n^»^*>«* 
loaffled  and  continued  in  the  port  of  Plymouth  aforesaid,  to  wit,  on,  &c.  putimair* 
ttd  on  divers  other  days  and  times  between  that  day  and  the  time  of  seizure  {;l<*d  goods 

on  bfkard, 

m  JuTcbv 
(^  See  precedent,  I  Wentw  402.  be  sufficient  if  the  breach  assigned  be  >tthit  the  ship 

(«)  S«>e  precede n I,  t2  Sua nU    2(i2e.  n.  13  the  ship   was  lost   through  the  fraud    and  tM»(.||ii]e 

—1  Weiilw.  4ol,  42.*!^,  4:i5 — *24  Mr.  Justice  negligence  of  the  master.*' — 'Z  Lord  Rayui.  forfeited 

Ashhurtt's   Paper  Books,  'M6  \  an  to  wuut  I34:>.— 4  Mod   '2:U  —I  Stra.  5oi —See  Park  /»% 

cunstiiutes   barratry,  see   2  Saund.   202  e.  on  Ins.  f '4 — Hughes,  471.                                  ^ 

oote  13.— 8  East,  126,  134.— 2  Campb.  J5(),  {J  )  I  Wentw.  4:15  —24  Mr.  Justice  Ash- 

iod  1  B.  &;  P.  If^l,  201,  313.-3  B  &  IV  23:  hurst's  MS.  Paper  Books,  318. 

^^  Ga»t,  3i}4.— 3  Chit    Com   Law  4:i7.     It  (^)  See   precedent,  2  Saund  293  b.  note 

if  not  neceMuy  to   ose  tiie  word  ''  barra-  Itf. — 4  T.  H.  33.— i  Wentw.  446. 

troos'  in  the  stalemeat  of  tikis  Iom.    It  will 
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and  condemnation  of  the  said  ship  or  vessel  as  hereinafter  mentioned,  be 
the  said  E.  A.  in  a  barratrous  and  fraudulent  manner,  and  contrary  to  the 
form  of  the  Statute  in  that  case  made  and  provided  (h),  and  without  the 
knowledge,  privity,  or  consent,  and  against  the  will  of  the  said  plainti£, 
or  either  of  them,  did  unship  from  and  on  board  the  said  ship  or  vessel,  to 
be  laid  on  land  in  the  said  port  of  Plymouth  aforesaid,  divers  large  quantities 
of  brandy  and  coffee,  of  and  belonging  to  him  the  said  E.  A.  and  being  in 
and  on  board  the  said  ship  or  vessel  last-mentioned,  on  the  account  and 
adventure  of  himself  the  said  E.  A.  and  not  the  property  of  or  on  account  or 
adventure  of  the  said  plaintiffs,  brought  and  imported  from  parts  beyond 
the  seas,  into  Great  Britain,  in  the  said  ship  or  vessel,  the  customs,  subsidies, 
and  other  duties  due  and  payable  to  our  sovereign  lord  the  now  king,  not 
being  first  paid  or  lawfully  tendered  to  the  collectors  of  the  said  customs  at 
Plymouth  aforesaid,  or  to  any  other  person  whatsoever  there  or  elswhere 
lawfully  entitled  to  receive  the  same,  or  to  the  said  collector's  deputy, 
with  the  consent  or  agreement  of  tlie  said  comptroller  or  surveyor  there,  or 
one  of  them  at  least,  nor  agreed  with  him  for  the  same  at  the  custom-house 
according  to  the  fonn  of  the  Statute  in  such  case  made  and  provided, 
whereby,  and  according  to  the  said  Statute  in  such  case  made  and  pro- 
vided, the  said  ship  then  and  their  became  and  was  forfeited  to  our  lord 
tlie  king  for  the  cause  last  aforesaid,  to  wit,  at,  &c.  aforesaid,  and  there- 
upon the  said  ship  or  vessel  was  afterwards,  to  wit,  on,  &c.  seized  there 
and  arrested  on  the  behalf  and  account,  and  to  and  for  the  use  of  our  said 
lord  the  king,  to  wit,  at,  &c.  aforesaid,  and  afterwards,  to  wit,  on,  &c.  was 
in  due  form  of  law  condemned  as  forfeited,  according  to  the  form  of  the 
Statute  in  such  case  made  and  provided,  to  wit,  at,  &c.  aforesaid :  and  by 
reason  of  the  premises  the  said  ship  or  vessel,  by  and  through  the  said 
fraud  and  barratry  of  the  said  master,  became  and  was  wholly  lost  to  the  said 
plaintiffs,  and  the  said  plaintifis  thereby  then  and  tliere  lost  all  benefit  and 
profit  arising  from  the  same,  and  the  whole  freight  so  insured  as  aforesaid, 
to  wit,  at,  &;c.  aforesaid  ;  of  all  which  said  premises,  &c. — [State  notice  of 
loss,  and  conclude  as  ante,  18:2.] 
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RATRY. 
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*And  the  said  plaintiff  further  saith,  that  aftenvards,  and  whilst  the  said 
ship  was  proceeding  on  her  said  voyage,  to  wit,  on,  &c.  to  wit,  at,  &c.  the 
master  of  tlie  said  ship,  in  a  barratrous  and  fraudulent  manner,  took  and 
carried  the  said  ship  or  vessel,  with  tlie  said  goods  and  merchandize  so  on 
board  her  as  aforesaid,  to  certain  places  to  the  said  plaintiff  unknown,  to 
wit,  at,  &c.  aforesaid,  by  means  whereof  the  said  goods  and  merchandize 
tlien  became  and  were  subject  to  capture,  seizure,  and  confiscation,  and 
wholly  lost  to  the  said  plaintiff  and  the  other  persons  interested  therein  as 
aforesaid,  to  wit,  at,  &c.  aforesaid,  of  all  which,  fcc. — [State  notice  of 
loss,  and  conclude  as  ante,  182.] 

And  the  said  plaintiff  further  saith,  that  the  said  ship,  witli  the  said 
goods  and  merchandize  so  laden  and  remaning  on  board  tliereof  as  afore- 
said, afterwards,  to  wit,  on,  fcc.  departed  and  set  sail  with  convoy  from 
aforesaid,  on  her  said  voyage  towards,  and  for,  &;c.  aforesaid,  and 


{k)  **  Contrary  to  the  statute,  &c."  is  not 
in    the  precedent  in  24  Mr.   Justice  Ash- 


hurst's  MS.   Paper  Books,  318.- 
33—2  Saund.  203  b.  note  18. 
^  Sm  3  Taunt.  600. 


T.    R. 


ATERAOB 
L088EI. 
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that  afterwards,  and  after  her  departure  irom,  &;c.  aforesaid^  and  before    •»  »»a 
her  arrival  at  fac.  aforesaid,  and  whilst  the  said  ship  was  so  proceeding  on  '^^'^^^^^ 
her  said  voyage  as  aforesaid^  witli  the  said  goods  and  merchandize  so  on 
boaid  thereof  as  aforesaid,  to  wit,  on,  &c.  on  the  high  seas,  to  wit,  at,  &c. 
aforesaid,  by  the  violence  of  the  winds  and  waves,  storms,  and  tempests, 
and.  by  the  rolling  and  laboring  of  the  said  ship  and  the  sea  water  which 
came  into  the  said  ship,  and  other  perils  of  the  seas,  and  the  said  goods  and 
merchandize    were    greatly    wasted,     destroyed,    damaged,    and    spoiled ; 
whereby  the  said  plaintiff  sustained  an  average  damage  or  loss  on  the  said 
goods  and  merchandize  to  a  larger  amount  than  5Z.  per  cent,  on  all  the 
money  insured  thereon,  to  wit,  to  the  amount  of  70Z.  by  the  hundred  for 
each  and  every  100/.  insured  thereon,  by  the  said  plaintiff,  to  wit,  at,  &c. 
aforesaic^  whereby  the  said  defendant  then  and  there  became  liable  to  pay 
to  the  said  plaintiff  a  large  sum  of  money,  to  wit,  the  sum  of  70/.,  being 
hb,  the  said  defendant's  proportion  of  the  said  average  loss,  for  and  in  re- 
spect of  the  said  sum  of  100/.  so  by  him  insured  as  aforesaid,  of  all  which 
said  premises,  he  the  said  defendant  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  to  wit,  at,  be.  (venue)  aforesaid,  had  notice. 

*And  the  said  plaintiff  further  saith,  that  during  the  said  voyage,  to  wit,    [^01] 
on,  fee.  on  the  high  seas,  to  wit,  at,  &c.  aforesaid,  the  ship,   with  the  said  Second 
goods  and  merchandize  on  board  the  same,  was,   by  storms  and  tempest  ^neral 
perils,  and  dangers  of  the  s^as,  brought  into  great  distress,  and  in  danger  average, 
of  perishing,  and  being  lost  and  destroyed  in  the  sea  ;  wherefore  the  said  ^|**?*^?.^ 
master  of  the  said  ship,  and  the  mariners  thereof,  for  the  general  safety  ^^a  oblig* 
and  preservation  of  the  said  ship  and  the  said  -goods  and  merchandize  on  ed  to  pay, 
board  the  same,  during  such  voyage,  were  necessarily  obliged  to  cut  away,  "  t^"*' 
and  did  then  and  there  cut  away  divers  masts,  yards,  sails,  cables,  anchors,  goods  in- 
ropes,  and  buoys,  of  and  belonging  to  the  said  ship,  and  to  cast  and  •"'***  . 
leaves  them  in    the    sea,  whereby   they    were  lost ;    by  reason    whereof  JJ„  j,e- 
the  said  plaintiff,  in  respect  of  his  interest  in  the  said  goods  and  merchan-  ceasary  to 
dize,  then  and  there  became  liable  to  bear  and  pay  a  proportionable  part  °"'  *^*^ 
of  the  value  of  the  said  masts,  yards,  sails,  cables,  anchors,  ropes,  and  ^c.  in  a 
buoys,  so  lost  as  aforesaid,  *and  thereby  sustained  a  general  average  loss,  storm  (^). 
amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  70/.  by  the  hundred,    [*202] 
fc  each  and  every  hundred  pounds,  so  by  him  insured  as  aforesaid,  where- 
by the  said  defendant  then  and  there  became  Usable  to  pay  the  said  plain- 
till' the  sum  of  70/.,  for  and  in  respect  of  the  said  sum  of  100/.  so  by 
him  insured  as  aforesaid,  of  all  which  said  premises  the  said  defendant  af- 
terwards, to  wit,  on,  fee.  had  notice,  to  wit,  at,  fee.  aforesaid. — [Add 
money  paid^  had  and  received,  account  stated,  and  breach,] 

And  the  said  plamtiff  further  saith,  that  the  said  ship  or  vessel,  in  the  Ship 
said  poHcy  of  insurance  mentioned,  afterwards,  to  wit,  on,  &c.  departed  *n^°diaa- 

and  set  sail  from  the  said  port  of on  her  said  intended  voyage  in  the  bled  from 

said  policy  of  insurance  mentioned,  with  certain  goods  and  merchandize  proaecut- 

(k)  An  entment  Pleader  at  the  bar  waa  of  subject  either  to  several  average  lossea,  or 

opinion  that  the  general  average  might  be  to  an  average  loss  and  total  loss,  or  to  nion- 

recovered  nnder  the  court  for  money  paid,  ey  expended,  and  labor  bestowed  about  the 

if  the  plaintiff  had   paid   the  same   to  the  defense,  safeguard,  and  recovery  of  the  ship, 

owners  of  the   ship.    The  liability  of  the  to  a  much  greater  amount  than  the  subscrip- 

onderwriter  it  not  restricted   to  the  single  tion,  and  it  sha|l  be  recoverable  as  an  aver- 

anoviit  of  hit  inbflcriptioii,  bnt  he  msy  (w  sg«  Ion.     See  4  Taunt.  9i7. 


SMI  DEcuounoM  m  Aaarapsit* 

■ .    •     ■  I 

OH  8K*  in  and  on  board  thereof,  but  that,  after  her  departure,  and  beforo  the  com* 
»oLiciu.  pjgjjQjj  ^f  ^  gj^jj  voyage,  and  in  the  course  thereof^  to  wit,  on,  &c.  on 
^Lums,    ^^  liigh  3^^9  ^  ^i^9  ^^9  ^c*  aforesaid  the  said  ship  or  vessel  was,  by  and 

through  the  force  and  violence  of  the  winds  and  waves,  and  by  the  perils 

^'^^hout     *"^  dangers  of  the  seas,  forced,  driven,  and  cast  upon  and  against  certaio 

being  un*  shoals  and  sands,  and  sand  banks,  and  thereby  then  and   there  became  and 

loaded       was  Strained,  bulged,  and  disjointed,  broke  and  otherwise  damaged  in  her 

pafred'      hody,  rudder,  irons,  and  other  parts,  insomuch,  that  by  means  thereof  the 

and  fur      Said  ship  or  vessel  was  whoUy  disabled  from  proceeding  on  her  said  voyage 

safety  was  without  being  repaired  as  to  the  said  damage  so  by  her  sustained  as  afore* 

and  plain-  ^^^  >  ^"^  ^"  consequence  thereof,  and  for  the  purpose  of  such  repair,   and 

tiff  incur-   the  safeguard,  safety,  and  preservation  of  the  said  ship  or  vessel^  the  said 

red  iroub-  gj^jp  ^^  vessel  was  forced  and  obliged  to  be,  and  then  and  there  was  pilot- 

pense,        ed,  and  attended  by  a  pilot  and  a  certain  ship  or  vessel  during  her  distress, 

wlierebj     and  to  be  conducted,  conveyed,  and  carried  into  port,  and  there  unloaded 

nable1.o"^  and  repaired ;  and  on  that  occasion,  and   by  reason  and  means  of  the  said 

pay  ave-    Several  premises,  the  said  plaintiff,  by  himself  and  his  servants  and  agents, 

rage  loss    ^\^  labor  for,  in,  and  about  the  safeguard,  safety,  and  preservation,  of  the 

^  ^'  said  ship  or  vessel,  and  in  so  doing,  and  in  and  about  the  repair  of  the 

[*203]    same  ship  or  vessel,  as  to  the  said  damage  so  by  her  ^sustained  as  afore' 

said,  and  of  the  .premises  aforesaid,  did  necessarily  lay  out  and  expend  a 

large  sum  of  money,  to  wit,  &c.  to  wit,  on,  &c.  in,  &c. ;  whereby  the 

said  defendant,  according  to  the  tenor  and  effect  of  the  said  policy  of  in-' 

surance,  and  his  promise  and  undertaking,  thereupon  then  and  there  be« 

came  and  was  liable  to  pay  the  rateable  part  or  proportion  of  the  charges 

afpresaid,  which  he,  the  said  defendant,  then  and  there  ought  to  have  paid 

and  contributed  in  respect  of  his  said  insurance,  amounting  to  a  large  sum 

of  money,  to  wit,  the  sum  of — L  to  wit,  at,  &c.  aforesaid  ;  of  all  which, 

be— '[tS^a^e  notice  oflossy  and  conclude  as  ante,  182.] 

For  a  rate-      And  the  said  plaintiff  further  saith,  that  after  tiie  said  capture  of  the 

able  part    said  ship,  and  by  reason  and  in  consequence  thereof,  the  said  £•  F.   and 

^^  ^^'.  ^    G.  H.  for  whose  benefit  the  said  insurance  was  so  made  as  aforesaid,  afler* 

curred  in    wards,  to  wit.  On,  &c.  did  sue,  endeavor,  and  labor  to  recover  the  afore* 

endeavor-  said  ship,  to  wit,  at,  &C.  aforesaid,  and  in  so  doing  did  then  and   there 

cover  s'mp  necessarily  expend  a  large  sum  of  money,  that  is  to  say,  6002.  of  lawful 

according  money  of  Great  Britain,  whereby  the  said  defendant,  according  to  the  t^ms 

to  terms     ^f  ^]^q  g^j^  policy  of  insurance,  and  of  his  said  promise  and  undertaking, 

Cm)^         then  and  there  became  liable  to  pay,  and  ought  to  have  paid  to  the  said  plain-* 

tiff,  for  the  use  of  the  said  E.  F.  and  G.  H.  the  further  sum  of  100/.,  being 

the  rateable  part  or  proportion  of  the  expense  aforesaid,  which  the  said 

defendant  ought  to  have  paid  and  contributed  in  respect  of  the  insiurance 

aforesaid ;  whereof  tlie  said  defendant  afterwards,  to  wit,  on  the  day  and 

year  last  aforesaid,  to  wit,  at,  inc.  (venue)  aforesaid,  had  notice. 

The  ship        ^jjjj  ^jj^  gj^y  pjaintiflf  further  saith,  that  afterwards,  and  durbg  the   said 

(/)  See    precedent,   1     Wentw.    450.— 4        (m)  See   precedents,  I  Wentw.  403.— 4 
Taunt.  367.-2  Burr.   1J67,  1172,  and  ante,    Taunt.  367. 
900. 
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rof^^i  b  wit,  on,  be.  on  &e  high  seas,  to  wit,  at,  S(c.  aforesaid,  ihe  said    <>"  "^ 
«Up  or  vessel,   and  the   tackle,   apparel,   and   fumiture  thereof,  by   and  '^^'^'"^ 
thiougii  the  niere  fofoa  and  violence  of  certain   hurricaHies  of  wind  and  ^lomm, 

stoiBj  weather^  and  by  the  perils  and  dangers  of  the  seas,  became  and      

m  gready  strained,  broken^  shattered,  damaged,  and  spoiled^  and  thereby  ^^^^^^ 
liw  qttarter4xMrds  and  starboard  cable  of  the  said  ship  or  vessel,  together  hercablei, 
vilh  the  companion-wheel  and  stem^sail  thereof,  were  carried  away,  and  ma«t«,&o. 
wlioUy  k»t  to  the  said  plaintiff;  and  also  thereby,  and  for  the  preservation  ^n^^ghe^' 
of  tiie  said  ship  and  cargo,  the  roaster  and  crew  of  the  said  ship  or  vessel  was  fore- 
were  then  and  there  forced  and  obliged  to^  and  did  necessarily  cut  away  f^  ^^  P"^ 
tbe  larboard  anchor  of  the  said  ship  or  vessel  and  a  certain  other  cable  of  p"  ^^^ 
iod  belonging  to  the  same,  and  likewise  the  stay-sail  mast,  with  tbe  boom*  whereby 
sail  and  rigging  thereof,  and  all  the  wreck  occasioned  as  aforesaid,  and  di*  ^°^^*^^>^ 
veis,  to  wit,  two  four-pound   guns  and  one  gun^K^amage,  were  then  and  destrojed, 
theie,  by  the  means  aforesaid,  washed  overboard  and  wholly  lost  to  the  expense 
said  plaintiff  whereby,  in  order  to  repair  the  damage  done  to  the  said  ship  f^c^ired* 
or  vessel,  and  the  tackle,  apparel,  and  furniture  thereojf  as  aforesaid,  the  and  con-* 
said  ship  or  vessel  was  then   and  there  necessarily  forced  and  obli/red  to  »»qa«nt 
pn)ceed,  and  did  proceed,  to  the  port  of  Kingston-upon-HuU,  in  the  coun-  i^^  '^ 
tf  of  York,  and  there  to  unload  the  said  cargo ;  and  that,  before  her  arri- 
val at  the  said  last^mentioned  port,  to  wit,  on,  &&c.  on  the  high  seas,  'to 
vit,  at^  be.  aforesaid,  the  said  ship  or  vessel  was   necessarily   obliged  to 
aiid  dkl  slip  and  let  go  a  certain  cable  and  anchor  belonging  to  the  same  by 
means,  and  in   consequence   of  which  said  several  premises,  and   of  the 
*tharges  and  expenses  occasioned  thereby,  and  by  the  salvage  of  the  said    [^204] 
hst-mentioned  cable  and  anchor,  the  said  plaintiif  necessarily  suffered  and 
wstaiaed  an  average  loss,  to  wit,  an  average  loss  of  — L  per  cent,  upon  the 
said  ship  or  vessel,  so   assured  as  aforesaid ;  and  in  consequence  thereof, 
die  said  defendant  then  and  there  became  liable  to  pay  to  the  said  plain- 
tiff^ a  certain  sum  of  money,  to  wit,  the  sum  of  — /•  of  like  lawful  money, 
being  his  proportion  of  the  said  average  loss,  for  and  in  respect  of  the  said 
sum  of  —I.  so  by  him  as^dred  as  aforesaid,  of  all  which  said  premises  the 
said  defendant,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  to 
wit,  at,  tec.  (venue)  aforesaid,  had  notice. 

And  the  said  plabtiff  further  says,  that  afterwards,  and  whilst  the  said  ^^^^^e^ 
aUp  was  proceeihng  on  her  said  voyage,  and  before  her  arrival  at  the  port  the  ship 
of  London   aforesaid,  to  wit,  on,  &c.  in  parts  beyond  the  seas,  to  wit,  at,  sprung  a 
be.  aforesaid,  the  said  ship  or  vessel,  by  the  perils  and  dangers  of  the  seas,  ^„  f^p^. 
sprang  a  leak,  and  became  and  was  brok^i  and  damaged,  insomuch,  that  ed  to  pnt 
b]r  means  thereof,  the  said  ship  or  vessel  was  forced  and  obliged  to,  and  ^^^*^  ^^® 
did  put  into  the  harbor  of  Lisbon,  in  the  kingdom  of  Portugal ;  and  that  Lisbon 
afterwards,  and  while  she  continued  in  the   same  harbor,  to  wit,  on,  be.  the  where  she 
said  ship  or  vessel,  with  the  said  cotton  on  board  thereof,  was,  by  the  vi-  T"f  ■^'*"* 
oleoce  of  the  winds  and  waves,  driven  ashore,  and  stranded,  in  the  said  goods  sold 
iiaibor  of  Lisbon,  and  thereby  the  said  ship  or  vessel  then  and  there  be-  Bt  a  loss, 
came  and  was  incapable  of  further  proceeding  on  her  said  voyage,  and  also 
thereby  the  said  cotton   then  and  there   became  and  was  greatly  soiled, 
>velted,  damaged,  and  spoiled,  insomuch,  that  it  was  then  and  there  expe- 
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OH  SEA  dient  and  necessary  to  sell  the  said  cotton,  and  the  same  was  accordingly 
then  sold  at  Lisbon  aforesaid,  and  by  means  of  the  premises  aforesaid,  the 
said  plaintiff  sustained  an  average  loss,  to  wit,  an  average  of  £60  0*.  9rf. 
per  cent,  upon  and  in  respect  of  the  said  cotton,  to  wit,  at,  &c.  aforesaid, 
and  thereby  and  according  to  the  form  and  effect  of  said  policy  of  insur- 
ance, and  his  said  promise  and  undertaking,  the  said  defendant  then  and 
there  became  liable  to  pay,  and  ought  to  have  paid  the  said  plaintiff,  a 
certain  sum  of  money,  to  wit,  the  sum  of  120/.  I8«.  of  like  lawful  mo- 
ney, being  his  the  said  defendant's  proportion  of  the  said  average  loss,  for 
and  in  respect  of  the  said  sum  of  200/.  so  by  him  insured  as  aforesaid,  of 
all  which  said  several  premises  the  said  defendant,  afterwards,  to  wit,  on 

[*205J  ^^  jj^y  ^^j  ygg^  jg^^  aforesaid,  at,  &c.  (venue)  aforesaid,  had  *not!ce. — 
[Add  a  second  count  for  a  total  loss,  stating  that  the  ship  was  stranded 
and  lost  in  the  said  harbor  of  Lisbon,  and  also  thereby  the  said  last^men- 
tioned  cotton  became  and  was  wholly  lost  to  the  said  A.  B.  and  never  did 
arrive  at  London  aforesaid.] ' —  Of  all  which  said  several  premises,  &c. 
\Notice  to  defendant,  and  thereby,  ^c.  liability  of  defendant  to  pay  to 
plaintiff  the  said  last-mentioned  sum  of  200Z.  when,  ^c] 

Average         And  the  said  plaintiff  further  says,  that  afterwards,  and  wbUst  the  said 
loss  on  BQ-  ship  or  vessel  with  the  said  sugar  on  board  thereof,  was  proceeding  on  her 
fhe'jhip'e  said  voyage,  to  wit,  on,  &c.  on  the  high  seas,  to  wit,  at,  &c.  aforesaid,  the 
becoming   said  ship  or  vessel  was,  by  and  through  the  perils  and  dangers  of  the  seas, 
the^^'^a^a*^  Struck  and  run  aground,  and  became  and  was  leaky,  and  thereby  the  said 
thereby      sugar  then  and  thereby  became  and  was  wetted  and  greatly  damaged,  les- 
weited       sened  in  value,  and  spoiled,  insomuch,  that  by  means    thereof,  the    said 
rlorated^in  ^^^^^  ^^^  ^®"  obliged  to  be  forthwith  unloaded  and  sold,  to  wit,  at,  fcc. 
value.        aforesaid,  and  by  means  of  the  several  premises  aforesaid,  he  the  said  plain- 
tiff suffered  and  sustained  an  average  loss,  to  wit,  an  average  loss  of  10/. 
per  cent,  upon  the  said  share  of  the  said  sugar,  to  wit,  at,  &c.  aforesaid. 
— [State  liability  to  pay  defendant^ s  proportion,  and  notice,  as  in  jprece^ 
dent,  ante,  203,  and  add  count  for  total  loss.] 

[*206]        *And  during  the  said  voyage,  to  wit,  on,  fcc.  it  became  and  was  neces- 

l*oranav-  g^ry  to  cast  anchor  in  the  port  of and  the  best  bower  anchor  was 

the^*n  °'**  ^^^^  ^^^  there  accordingly  cast,  and  thereupon  the  same  then  and  there 

chor  being  became  and  was  accidentally  entangled  in  certain   mooring-chains  there, 

*^°th'th*^    called  Land  Borringdon's  moorings,  insomuch,  that  it  then   and  there  be- 

shore,  it     came  and  was  found  impracticable  and  impossible  to  weigh  and  raise  the 

became      same ;  and  the  said  plaintiff  in  fact  saith,  that  afterwards,  to  wit,  on,  &c. 

To  cut*"^  at,  &c.  it  became  and  was  necessary  for  the  said  ship  or  vessel  to  proceed 

away,  to    on  her  said  voyage  immediately,  in  order  to  join   the  first  convoy  to  sail  to 

proceed      the   port  of  her  destination ;  and  it  being   then  and  there  impossible  to 

voyage      weigh  or  raise  the  said  anchor,  it  then  and  there  became  and  was  necessa- 

and  the      ry  lo  cut  the  cable  thereof,  for  the  purpose  of  enabling  the  said  ship  or 

■ails,  &o.   v^sel  to  proceed  on  her  said  voyage,  and  the  same  was  then  and  there 

away.        accordingly  cut,  and  a  part  thereof,  together  with  the  said  anchor,  being 

then  and  there  of  great  value,  to  wit,  of  the  value  of  — I.  of,  &c.  were 

then  and  there  necessarily  left  at  the   moorings   aforesaid,  to  wit,   at,  &c. 

aforesaid ;  and   the  said  plaintiff  in  fact  further  saith,  that  afterwards,  and 

during  the  said  voyage,  to  wit,  on,  &c.  on  the  high  seas,  to  wit,   at,  &c. 
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tfoiesud)  by  the  force  and  violence  of  the  winds  and  waves,  divers,  to  wit,    o"  ska 

tweotj  sails  of  the  said  ship  or  vessel  were  torn  in  pieces  and  destroyed,  '®*''**"*« 

and  dirers,  to  wit,  twenty  ropes  and  twenty   cables  thereof  torn  away  from 

the  said  ship,  were  then  and  there  washed  away,  and  wholly  lost,  to  wit, 

at,  &c.  aforesaid ;  by  means  of  which  said  sevei'al  premises,  &c. — [State 

ie  average  loss,  arid  defendants  liability  to  pay  his  proportion,  and  nO' 

iiee  as  ante,  202,  3.] 

And  the  said  plaintiff  further  saith,  that  afterwards,  and  whilst  the  said  For  aver- 
ship  was  proceeding  on  her  said  voyage,  to  wit,  on,  &c.  on  the  high  seas,  ?^^J^?", 
to  wit,  at,  be.  aforesaid,  the  said  ship  caught  fire,  whereby  a  great  part  of  of  ship 
the  tackle,  apparel,  ordnance,  munition,  artillery,  boats,  and  other  furniture  being 
of  the  said  ship,  in  the  said  policy  of  insurance,  mentioned,  then  and  there  ^"^^J  *J^ 
became  and  was  wholly  burnt  and  consumed  by  fire,  and  the  residue  thereof  by  fire, 
thereby  then  and  there  became,  and  was  greatly  damage,  lessened  in  value, 
and  spoiled,  to  wit,  at,  &c.   aforesaid,  by  means  of  which  said  several  pre- 
mises, he  the  said  plaintiff  then  and  there  sustained  an  average  loss  on  the 
said  tackle,   apparel,  ordnance,    ^artillery,  boats,  and  other  furniture,    so    r*2071 
burnt  and  consumed  with    fire,    and  so  damaged,  lessened  in   value,  and 
spoiled  as  aforesaid,  above  the  amount  of  3/.  per  cent,  tliat  is  to  say,  to 
the  amount  of  10/.  per  cent  by  means  whereof,  &c. — [State  defendants 
UtaUty  to  pay  proportion  of  average,  and  notice,  as  ant^,  203.] 

And  that    afterwards,  and  whilst  the  said  ship  or  vessel  remained  and  ^**^  ■"  *^' 
continued  at,   &c.  aforesaid,  waiting  for  convoy  for  the  said  voyage,  to  wit,  shtp^aa*' 
on,  be.  the    said  ship  or  vessel,  and  the  said  two  bale3  of  woolen  cloth,  deuined 
80  shipped  and  loaded  on  board  tliereof,  were  respectively  arrested  and  de-  **y  •*"»k*'^* 
tained  by  the  authority  of  our  said  lord   the  now  king,  whereby  the  said  Country, 
ship  or  vessel  was  restrained  and  hindered  from  further  prosecuting  her  <Liid  du- 
said  voyage  ;   and  that  afterwards,  and  whilst  the  said    ship  or  vessel  was  JJ^^  ~*** 
nnder  such  restraint,  and  so  detained,  as  aforesaid,  to  wit,  on,  &c.  one  of  of  the 
the  said  bales  of  woolen  cloth,  that  is  to  say,  the  said  bale  of  woolen  fi^*^* 
cloth,  No.  229,  being  of  great  value,  to  wit,  &c.  was  taken  and  carried 
away  by  certain  thieves,  to  the  said  plaintiff  as  yet  unknown,  and  wholly 
lost  to  the   said  plaintiff,  to  wit,  at,  &;c.  aforesaid,  and  by  means  of  the 
said  several   premises  aforesaid,  he  the  said  plaintiff  then  and  there  sus- 
tained an  average  loss,  to  wit,  an  average  loss,  of  — L  per  cent,  on  the 
value  of  the  said  two  bales  of  woolen  cloth,  that  is  to  say,  for  and  in  re- 
spect of  the  said  bale  of  woolen  cloth  so  lost  as  aforesaid. — [State  </e- 
ftndanfs  liability  to  pay  proportion  of  average,  and  notice  as  ante,  203.] 


en. 


[After  stating  the  loss,  and  notice  to  defendant,  proceed  as  follows ;]     "at*. 

—And  whereupon,  afterwards,  to  wit,  on,  &c.  the  said   plaintiff  gave  no-  abakdoIi. 

tice  thereof  to  the  said  defendant,  to  wit,  at,  be.  aforesaid,  and  then  and     mbkt. 

there,  according  to  the  usage  and  custom  of  merchants,  abandoned  and  Averment 

nnounced  to  the  said  defendant,  and  the  other  assurer  who  had  subscribed  that  plain- 
tiff aban- 

(a)  See  the  precedenU,  2  Saand.  202,  3,  and  note  19—1  Mod.  Ent.  225.    It  ia  not  now  k^^^u*^'' 

Oiotl  to  flUte  the  abandonment.  !    .k     ? 

to  the  abip 
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the  said  pcJicyy  all  his  interest  in  the  said  ship,  and  the  other  premises  so 
insured  as  aforesaid,  and  tiien  and  there  requested  the  said  defendant  to 
pay  to  him  the  said  plaintiff  the  said  sum  of  money  so  by  him  insured  as 
[*208]  aforesaid,  and  which  he,  the  said  defendant,  by  reason  of  *the  premises, 
and  acocurding  to  the  custom  of  merchants,  then  and  there  ought  to  haw 
paid  to  the  plaintiff. 
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[jifter  stating  the  loss,  notice  thereof  to  defendant^  and  his  liability^  cu 
ante,  182,  proceed  as  follows  :] — ^And  thereupon  the  said  defendant,  and 
Statement  ^^  ^^^  plaintiff,  afterwards,  to  wit,  on,  be.  at,  &&c.  aforesaid,  ascertained  and 
of  adjust-  adjusted  the  said  loss  to  amount  to  a  large  sum  of  nKHtey,  to  wit,  the  sum 
ment  of  q{  [qq^.  per  cent. ;  and  the  said  defendant,  in  consideration  of  the  pre- 
act?on  on  mises,  then  and  there,  by  a  certain  memorandum  of  agreement,  signed  and 
a  pulicy  of  subscribed  by  him  the  said  defendant,  on  the  back  of  the  said  writing  or 
inHurance  policy  of  insurance,  undertook,  and  then  and  there  faithfully  promised  the 
said  plaintiff  to  pay  to  him,  the  said  plaintiff,  the  said  sum  of  200/.,  so 
by  him  insured  as  aforesaid,  in  one  month  then  next  following.  *  [As  to 
what  are  instruments  of  Bottomry,  and  as  to  what  are  insurances  thereon 
see  Simons  v.  Hodgson,  3  Bam.  &  Adolph.  50.  And  as  to  insurances 
against  Canal  navigation  Risksy  see  Crowley  «.  Ccrfien,  3  Bam.  b 
Adolph.  478.] 


(o) 


OV    LIFK 

foLiciM.                                           VI.  ON  LIFE  POUCIES. 

On  a  poll-  For  that  whereas  the  said  plaintiff,  heretofore,  to  wit,  on,  fee.  (date  of 
amnst  an  P^^y)y  *^j  ^c-  (t^«»tt«)  caused  to  be  made  a  certain  writing  or  policy  of 
assurer  assurance,  purporting  thereby,  and  containing  therein,  that  in  consideration 
d!^^  ""to    ^^  three  *guineas    per   cent,    the  recei)pt    of  which  the  several  persons 

by  agent 

^p)                   (p)  See  other  precedents,  1  Wentw.  412,  ute  14  Geo.  3.  c.  48.  s.  1.  which  statue  riso 

rtt^QQi    45d-9.     Jt  is  not  necessary  to  state  the  ad-  directs  that  the  name  of  the    person  inler- 

1           ''    jnstment  specially,  as  above,  and  it  will  suf-  ested,  or  on  whose  account  the  insurance  is 

fice  to  declare  on  the  policy  generally,  and  effected,  shall  be  inserted  in  the  policy.     A 

the   adjustment  may  be  given  in  evidence  creditor  has,  in  general,  an  insurable  inter* 

under  a  general  count,  see  Marshall  on  In-  est  m  the  life  of  his  debtor,  9  Cast,  TV. — 

Burance,  544  and  588.     1  Wentw.  412;  but  Park,  432 —Marsh.   67:)  to   676.     Vandin- 

in  some  cases  it  is  necessary  to  declare  spe-  deiiau  9.   Desborough,  8  Earn,   db  C.  5r6. 

cially  on  the   defendant's  adjustment. —  1  J.  But   if  the  executor  of  the  debtor  pay  the 

B.  Moore,   563  — 7  Taunt.   306  — 3  B.    &  creditor,  the  latter  cannot  sue  ihe  insurer, !) 

Ores.  9 — An  adjustment  is   not  binding,  if  East,  72.      A  trustee  may  insure,  Marsh, 

it  in  any   degree  proceeds  on    mistake,   o  676. — 8  T.  K.  %2     And  a  mere  experUnry^ 

Taunt.  )ii6  —-3  Chit.  Com.  Law,  531,  as  to  as  a  father's  expectation  thai  his  son,  on  his 

the  effect  of  adjustment.  coming  of  age,  will  make  a  will  in  his  la- 

{p)  See  ffther  precedents,  1  Wentw.  465  vor,  is  not  insurable,  Halford  v,  Keyiner,  10 

to  470,  and  the  next  precedent     For  forms  Bar.  &  C  724. 

in  Covenant,  see  pest,  541.      See   on   this  It  is  usually  one  of  the  conditions  of  the 

subject.  Park  on    Ins  429  to  440 — Marsh,  policy   that   the   tnsurtd  shall  subscribe   a 

on  Ins.  664  to  6h(). —  Hughes  on  Ins.  4i'6  to  declaration  of  warranty,  containing  a  state- 

504. — Selwyn's  N.  P.  tit.  Insurance,  1034  to  ment  of  the  age,  state  of  healih,  and  (*ther 

1038.     Most  of  the  principles  which  govern  circumstances  relating  1o   the  life  insured, 

marine  insurances  are  also  applicable  to  con-  Upon  the  truth  of  this  declaration  the  valid- 

tracts  of  this  nature;  see  ante,  178.     And  ity  of  the  contract  dcftends.     A  warranty 

see  the  cases  collected  in  Harrison's  Index,  that  the  party  is  in  giN>d  health  will  not,  bow- 

2d  edit,   tit    Ituurance;  and   Chitly's  Med.  ever,  be  falsified,  by  proving  that  he  labored 

Jurisprudence,  vol.  ii.  under  a  particular  infirmity  which  had   no 

Jnsurance  en  lives,  wherein  the  insured  tendency  to  shorten  life.  1  Bla.  Rep.  312  — 

live  I  o  interest,  are  prohibited  by  ih«  staU  Etek,    438.— Mank^    €67^— Hughee,   fiMK 
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irbofie  names  were  thereto  subscribed,  thereby  acknowledged,  and  accord^-   •'  ufb 
ing  to  that  rate,  for  every  greater  or  lesser  sum  received  ot  Messrs.  B.  b  '««««■, 
Co.  of  London,  merchants,  on  behalf  of  the  said  plaintiff,   (by  the  name 
and  description  of  Mr.  A.  B.)  they  whose  names  are  thereto  subscribed, 
did  fx  themselves  severally,  and  for  their  several  heirs,  executors,  admin- 
istntors,  and  assigns,  and  not  one  for  the  other,  or  others  of  them,  or  for 
iBe  heirs,  executors,  administrators,  and  assigns  of  the  other,  or  others  of 
them  assume,  promise,  and  agree  that  they  respectively,  or  their  respective 
hdrs,  executors,  administrators,  and  ^assigns  should  and  would,  well  and    [•210] 
tnily  pay  or  cause  to  be  paid,  without  any  dispute,  abatement,  or  conten- 
tioD  whatever,   unto   the  said  plaintiff,  his  executors,  administratCMrs,  and 
assigns,  by  his  or  their  indorsement  thereon,  the  full  sum  and  sums  of 
ffloney  which   they  had  thereunto  respectively  subscribed,  on  the  follow- 
ing ocmditions,  (that  is  to  say)  in  case    [John  Earl  of  Glencaim]   should 
die  or  decease  out  of  his  natural  life,  by  any  ways  or  means  whatsoever^ 
suicide  and  the  hands  of  justice  excepted,  at  any  time  between  the  [lOth 
day  of  January,  1796,  and  the  10th  day  of  January,  1797,  both  days  in* 
claded,]  and  during  the  life-time  of  [the  Dowager  Countess  of  Glencaim,] 
his  mother;  but  in  case  the  said   Dowager   Countess  of  Glencaim,  his 
mother,  should  depart  this  life  before  the  above-named  John  Earl  of  Glen- 
caim, that  policy  or  obligation  to  be  null  and  void,  and  otherwise  to  be 
and  remain  in  fidl  force  until  the  [10th  day  of  January,  1797  ;  ]  and  by 

Nor  is  it  to  be   concluded,  that  a  disorder  est  in  the  life  insured,  and  the  truth  of  his 

with  which  a  person  is  afflicted,  before  he  warranty  or  declaration,  if  any  such  were 

tStdi  an  insaranee  on  his  life,  is  a  disorder  made.    It  is  usual  to  add  counts  for  money 

tending  1o  shorten  life,  within  the  meaning  had  and  received,  and  on  an  account  stated, 

of  the  declaration  of  Insurance  Offices,  from  to  enable  the  plaintiff  to  recover  the  premi- 

tbe  mere  circomstance  that  he  afterwards  um,  if  he  should  appear  to  be  entitled  to  it, 

diei  of  it,  if  it  be  not  a  disorder  necessarily  or  to  avail  himself  of  any  balance  which 

hsf'mg  that  tendency.    4  Taunt  763.     But  the  defendant  may  have  admitted  to  be  due. 

if  particular  questions  be  asked,  which  are  If  the  policy  be  under  leal  the  declaration 

not  ftirly  answered,  as  if  the  name   of  a  must  be  in  debt  or  covenant.    The  6  Geo. 

physician  who   last  attended  be  withheld,  1.  c.  18.  s.  4.  prescribes  the  form  of  declaring 

this  avoids  the  policv,  if*  material,  though  against  the  two    Incorporated    Insurance 

the  death  happened  nrom  another  disorder.  Companies.    This  form,  which  was  not  ab- 

ind  the  creditor  for  whose  benefit  the  policy  solutely  enforced  by  the  statute,  has  not, 

wu  made  was  in  no  ways  privy  to  the  fraud,  however,  been  usually  adopted,  see  2  Marsh. 

5D  &  R.  266.— 1  Car.  &  Pay.  S.  C.  and  on  Ins.  601. 

Me  3  Bing.  60. — 6  Taunt.  186.    See  excep-  Plea. — The  most  usual  plea  is  the  general 

tisn,  Bwete  v.  Fairlee,  6  Car.  db  F.  1.    If  issue  non-assumpsit,  whish  puts  in  issue 

•osQch  warranty  be  required,  the  insurer  every  material  fact  alleged  in  the  declara- 

Ukei  the  risk   upon  himself;  though  even  tion.      In    actions    of  debt  and  covenant 

in  this  case  fraud  or  misrepresentation  will  against  the  two  Insurance  Companies  they 

prevent  the  insured  from  claiming  the  bene-  are  allowed  to  plead  nil  dtibet  or,  fMn-tn/rs- 

fit  of  the  policy.     Id.  ibid.     Interest  is  not  git  eonventionem^  wee   11   Greo.  1.  c.  30.  s. 

tccoverable  on  a  policy,  3  D.  &  R.  613.  43—2  Marsh.  601. 

Bat  see  3  &  4  W.  4.  c.  42.  ,  Evidence.-^ln  an  action  by  a  husband,  on 
Tk$  dedarmtUm, — As  to  the  mode  of  stat«  a  policy  of  insurance  on  the  life  of  his  wife, 
ing  a  policy  in  general,  see  ante,  179,  note,  her  declarations  are  admissible  to  show  her 
It  is  usual  to  recite  the  policy  verbatim,  to-  own  opinion  of  her  state  of  health  at  the 
fether  with  all  the  proposals  and  conditions  time  of  effecting  the  policy,  see  6  £ast,  188. 
to  which  it  refers,  and  any  material  variance  — 2  Smith's  Rep.  646,  S.  C.  Unwritten  ev- 
or  omission  will  be  fatal,  unless  allowed  to  idence  will  not  be  admitted  to  vary  or  con- 
be  amended  under  the  9  Geo.  4.  c.  15.-^  tradict  the  terms  of  the  policy.  Skin.  54. 
Marsh.  587 ;  though  it  is  not  necessary  in  —3  Campb.  58. — 4  Taunt.  846.  Where  the 
this  or  in  any  other  case  of  special  astumpsU  defendant  underwrites  by  agent  it  will  be 
on  an  agreement,  not  under  seal,  to  state  any  sufficient  proof  of  his  agency  that  the  de- 
Btore  than  is  relevant  to  the  plaintiff's  cause  fendant  usually  recognizes  policies  so  sub- 
^  action.  6  East,  567.-4  Taunt.  287.  scribed,  without  producing  the  agent's  au- 
The  plaintiff  most  also  state  his  compliance  thority  in  writing,  4  Campb.  88. 
with  the  conditions  of  th*  polity,  his  inter- 
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die  said  writing  oir  policy  of  assurance,  the  interest  of  the  said  plaintii^ 
in  the  life  of  the  said  John  Earl  of  G.  was  valued  at  the  sum  insured  ; 
and  by  a  certain  memorandum,  thereunder  written,  the  said  John  Earl  of 
Glencaira  was  '^  ivarranted  in  heabh.'*  As  by  the  said  writing,  or  policy 
of  assurance,  and  memorandum  more  fully  appears.  Of  which  said  wtil- 
ing  or  policy  of  assunmce  and  memorandum  the  said  defendant  after*' 
wards,  to  wit,  on  the  day  and  year  first  afixBsaid,  at  Ate.  (mme)  afore- 
said, had  notice ;  and  tiiereupon  afterwards,  to  wit,  on  (vmme)  the  day  and 
year  last  aforesaid,  at,  &c.  (venue)  aforesaid,  in  consideration  that  the  said 
plaintiff,  at  the  special  instance  and  request  of  the  said  defendant,  had 
then  and  diere  paid  to  the  said  defendant,  a  certain  sum  of  money,  to  wit, 
the  sum  of  three  guineas,  (that  is  to  say,  the  sum  of  82.  3^.  of  lawihl, 
fee.)  as  a  premium  and  reward  for  the  assurance  of  lOOL  of  like  lawful 
money,  upon  the  premises  mentioned  in  the  said  writing  or  policy  of  as* 
surance,  and  had  then  and  there  undertaken,  and  faitfafiiUy  prooHsed  the 
said  defendant,  to  perform  and  fulfill  all  things  in  the  said  writing  or  policy 
of  assurance  contained,  on  the  part  and  behalf  of  die  assured  to  be  pef^ 
ibrmed  and  fulfilled,  he  die  said  defendant  undertook,  and  then  and  them 
faithfully  promised  the  said  plaintiff,  that  he  the  sud  defendant  would  be- 
come and  be  an  assurer  to  the  said  plaintiff  of  the  said  am  of  1002.  upon 
the  premises  aforesaid,  and  would  perform  and  fiilfill  lU  things  in  the  said 
writing  or  policy  of  assurance  contained,  on  his  part  and  behalf  as  sock 
assurer  to  be  performed  *and  fulfilled ;  and  the  said  defendant  then  and 
there  became  and  was  an  assurer  to  the  said  plaintiff,  and  then  and  there, 
by  one  £•  F.  his  agent  in  that  behalf,  subscribed  the  said  writing  or  policy 
of  assurance  as  such  assurer  of  the  said  sum  of  lOOZ.  as  aforesaid  ;  .and 
the  said  plaintiff  in  fact  saith,  that  at  the  time  of  making  the  said  writing 
or  policy  of  assurance,  and  of  the  said  promise  and  undertaking  of  the 
said  defendant,  the  said  J.  E.  of  G.  was  in  health,  and  that  the  said  plain- 
tiff was  then,  and  from  thence  until  the  time  of  the  death  of  the  said  J.  E. 
of  G.  interested  in  the  Kfe  of  the  said  J.  E.  of  G.  to  a  large  amount  to 
wit,  to  the  amount  of  all  the  monies  by  him  ever  insured,  or  caused  to 
be  insured  tliereon,  to  wit,  at,  &c*  (venue)  aforesaid ;  and  the  said  plain- 
tiff in  fact  further  saith,  that  after  the  making  of  the  said  writing  or  poSf 
cy  of  assurance,  and  between  the  [said  lOth  day  of  January  1796,  and 
the  said  lOth  day  of  January,  1797,]  in  the  said  writing  or  policy  of  as- 
surance mentioned,  during  the  life-time  of  the  said  [D.  C.  of  G.  the  mo- 
ther of  the  said  John  Earl  of  Glencaim,]  to  wit,  on,  &c.  (q)  aforesaid,  at, 
fee.  (venue)  aforesaid,  the  said  John  Eari  of  G.  died  and  deceased  out  of 
his  natural  life,  by  other  ways  and  means  than  by  suicide,  or  by  the  hands 
of  justice,  of  all  which  said  several  premises  the  said  defendant,  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  (venue)  aforesaid, 
had  notice  ;  and  was  then  and  there  requested  by  the  said  plaintiff  to  pay 
him  the  said  sum  of  100/.,  so  by  him  assured  as  aforesaid,  and  which  said 
sum  of  lOOZ.,  he  the  said  defendant,  then  and  there  ought  to  have  paid  the 
said  plamtiff,  according  to  the  fonn  and  effect  of  his  said  promise  and 
undertaking  so  made  as  aforesaid. — [Add  count  for  money  had  and  re- 
ceived^ and  the  common  concltuionJ] 


(f )  Day  of  the  death,  or  about  it 


For  Aat  wherats  the  said  plaintiff  heretolbrey  to  wit,  qb,  kc.  (daU  offoh   m  wwm 
icjf)  at,  be  (veiMitf)  caused  to  be  made  a  certain  policy  of  bsurance,  wher^  ^qi^icim, 
hfj  after  reciting  that  the  said  plamtiff,  therein  described  by  the  name  and  ^^Jj^^ 
additba  of  plaintiff,  of,  &c.  esquire,  being  interested  in  the  life  of  £.  F.  wife  pempn, 
efdie  said  plaintiff,  of  — —  afi>resaid,  was  desirous  to  effect  an  insurance  no^^do^ 
witk  the  Alias  Company  on  the  life  of  the  said  £.  F.  for  the  term  of  one  H^nst 
year,  commencing  from,  be.  and  ending,  be.  and  renewable  from  time  to  the  AUai 
Inne,  at  his  *6ption  at  the  end  of  every  year  dunng  the  term  of  one  year,  ^""^* 
and  that  the  said  plaintiff  accordingly  paid,  at  the  said  Company's  office  CompaDj, 
■I  Dublin,  the  sum  of  822.  Irish  currency,  as  a  premium  of  such  insurance  ftatingUie 
fiv  one  year,  the  said  defendants,  three  directors  of  the  said  Company,  S^j!]^ 
whose  hands  were  thereto  subscribed  and  affixed,  relying  upon  the  truth  tio«t,  pir«. 
of  a  certain  declaration,  bearing  date  on,  &c.  and  made  by  the  said  plain-  poMkaad 
tiff,  in   compliance  with  the  conditions  on  the  said  policy  indorsed,  did  V^^^^^^^^^ 
agree  with  the  said  assured  that  they,  the  said  three  directors,  would,  in    [^^l^l 
ease  the  said  E.  F.  should  happen  to  die  at  any  time  within  the  tenn  of 
one  year  commencing  from  and  ending  at  the  respective  times  therein  and 
hereinhefisre  mentioned,  pay,  out  of  the  stock  and  funds  of  the  said  Com- 
pany, to  the  said  assured,  his  executors,  administrators,  and  assigns,  within 
three  months  after  the  decease  of  the  said  £.  F.  should  have  been  certifi- 
ed to  the  said  directors  of  the  said  C(»npany,  at  their  principal  office,  the 
sum  of  5000/.  Irish  currency  ;  [and  that  if  the  said  £.  F.  should  survive 
die  said  term  of  one  year,  and  the  said  A.  B.  his  executors,  administrators, 
and   assigns,  should,  on,  be.  in  every  subsequent  year  during  so  many 
years  of  the  said  term  of  seven  years  as  the  said  E.  F.  should  happen  to 
live^  pay,  at  the  office  of  the  said  company,  the  like  premium  of,  be.  Irish 
currency,  and  if  the  said  £.  F.  should  actually  depart  this  life  during  the 
nid  term  of  years,  then  that  the  said  three  directors  would,  within  three 
months  after  the  decease  of  the  said  £.  F.  should  have  been  duly  certified 
as  aforesaid,  pay  out  of  the  stock  and  fiinds  of  the  said  Company,  to  the  said 
assured,  his  executors,  administrators,  and  assigns,  the  sum  of  5000/.  Irish 
currency  :]  provided  always,  and  it  was  declared  by  the  said  policy,  that 
the  fiinds  and  property  of  the  said  Company,  for  the  time  being,  should 
be  answerable  to  the  demands  thereupon  under  the  said  policy  ;  and  that 
neither  the  persons  who  were  subscribed  thereto,  nor  any  other  member  of 
the  said  Company,  should,  upon  any  account,  be  subject  or  liable  to  any 
demand  beyond  his  or  her  share  or  interest  in  the  capital  stock  or  funds  of 
the  said  Company,  and  which  share  was  set  opposite  to  his  or  her  signa- 
ture to  the  deeds  of  settlements  establishing  the  said  Company,  or  men- 
tioned in  some  other  deed  referring  thereto,  and  declaring  him  or  her  to  be 
a  member  thereof,  (any  thing  contained  in  the  said  policy  to  the  contrary 
notwithstanding  :)  provided   also,  that  the  said  policy,  and  the   assurance 
thereby  effected,  should,  at  all  *times,  and  under  all  circumstances,  be  sub-    [^13] 
ject  to  such  ccMiditions  and  stipulations  as  were   contained   in  the   printed 
proposals  indorsed  thereon,  in  the  same  manner  as  if  the  same  were   there 
wh^y  and  actually  repeated  and  adapted  to  that  present  case  ;  as  by  the 


(OS 

wit)  be 


r)  See  notes  to  the  last  precedent.    It  from  equity,  it  wu  held,  that  in  sach  a  ease 

observed,  that  the  policies  of  some  no    action    is    sustainable ;    but   the   com- 

of  the  Companies  are  so  framed  as  to  contain  panies  rarely  venture  to  take  that  le^al  ob- 

no  personal  contract  to  pass  so  as  to  sustain  ligation.    See  Anseomb  v.  Shore,  in  IC.  B^ 

•a  aetion  at  law ;  but  lUmost  a  charge  on  the  ▲.  D.  1&18|  argUfSd  by  FuUer  and  Chitty. 
lands  (rf*  the  Company ;  and  9^  especial  ease 
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oir  iiwm   said  policy,  reference  being  thereunto  had,  will  fully  appear  and  tfaereup- 
poLioiBi.  Qjj  afterwards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  in  consideration  that  the 
oi^pTvinU   ^^^  plaintiff,  at  the  special  instance  and  request  of  the  said  defi»idants, 
nm  and      had  heretofore,  to  wit,  on  the  day  and  year  last  aforesaid,  there  paid  to  the 
mattwl       said  Company  a  certain  sum  of  money,  to  wit,  the  sum  of  82i  Irish  cui> 
promiiet.   ^^^y^  ^  ^  premium  or  reward   for  the  msurance  of  the  said  sum  of  5000/. 
Irish  currency,  upon  the  life  of  the  said  E.  F.  as  in  the  said  policy  is  men- 
tioned, for  one  year,  to  wit,  from,  &c.  to,  &c.  aforesaid,  in  the  said  policy 
of  insurance  mentioned,  and  had  then  and  there  undertaken  and  faithful- 
ly  promised  the  said  defendants  to  perform  and  fulfill,   &c — [State  mutual 
Ayerment  promises  to  perform  policy,  same  as  ante,  210.]     And  the  said  plaintiff 
tents  of      further  saith,  that  the  said  declaration,  in  the  said  policy  menticmed,  was 
deoUra-     and  is  a  certam  declaration  as  follows,  (that  is  to  say)  I,  A.  B.  of  Merion- 
^^^'  street,  in  the  city  of  Dublin,  being  desirous  to  make  an  assurance  with  the 

directors  of  the  Atlas  Assurance  Company,  in  the  sum  of  5000/.,  upon  the 
life  of  E.  F.  bom  in  the  parish  of,  &c.  on,  &c.  but  now  residmg  at  Me- 
rion-street,  in  the  city  of  Dublin,  do  hereby  declare,  to  the  best  of  my  be- 
lief, that  the  said  E.  F.  is  not,  nor  has  she  been,  afflicted  with  gout,  asth- 
ma, fits,  or  any  other  disorder  which  tends  to  shorten  life ;  that  she  has 
had  the  small-pox  (or  cow-pox),  and  that  the  age  of  the  said  E.  F.  does 
not  exceed  twenty-seven  years,  and  that  I  have  an  interest  in  the  life  of 
the  said  E.  F.  to  the  full  amount  of  the  said  sum  of  5000/. ;  and  I  do 
hereby  agree  that  this  declaration  shall  be  the  basis  of  the  contract  be- 
tween me  and  the  said  Company,  or  any  of  the  members  thereof,  and  that 
if  any  untrue  averment  is  contained  in  this  declaration,  in  the  setting  forth 
the  age,  state  of  health,  profession,  occupation,  or  other  circumstances  re- 
lative to  the  said  E.  F.  all  monies  which  shall  have  been  paid  to  the  said 
Avennent  Company,  or  to  any  member  thereof,  upon  account  of  the  insurance  so 
tents  of  made  by  me  shall  be  forfeited.  Dated,  &c.  And  the  said  plaintiff  fur- 
printed  ther  saith,  that,  in  the  printed  proposals  mentioned  and  referred  to  by  the  said 
propoMis.  pQjjjjy  Qf  insurance,  it  was  expressed  and  declared,  that  persons  proposing  to 
-  effect  life  assurances  would  be  required  to  state  *  the  following  particulars, 
[  -*14J  namely. — [Here  state  the  proposals,  which  may  be,  perhaps,  as  follows :] 
— name,  and  residence  of  the  party  by  whom  the  proposal  was  made ; 
name,  residence,  and  profession  of  the  party  whose  life  is  to  be  insured, 
and  in  case  of  an  assurance  upon  survivorship,  the  name,  residence,  and 
profession  of  each  party,  place,  and  date  of  birth,  and  age  next  birth-day  ; 
sum  to  be  insured,  and  the  name  and  residence  of  the  medical  gentleman 
to  be  referred  to  for  the  state  of  the  person's  health  ;  whether  afflicted 
with  the  gout,  asthma,  or  any  other  disorder  which  Xexids  to  shorten  life ; 
whether  the  party  had  had  the  small-pox  or  cow-pox ;  whether  the  party 
would  attend  personally  at  the  office  ;  whether  employed  in  the  military 
or  naval  service  :  a  declaration  as  to  all  the  above  points  would  be  consid- 
ered as  the  basis  of  the  contract  between  the  insured  and  the  Company : 
if  any  such  declaration  should  not  be  in  all  respects  true,  then  the  policy 
would  become  void,  aud  the  premium  that  might  have  been  paid  would 
be  forfeited  ;  the  lives  of  persons  in  the  military  or  naval  service  might 
be  assured  at  the  office  on  moderate  terms  ;  that  no  assurance  should  be  in 
force  until  the  premium  should  have  been  paid,  nor  would  any  policy  be 
considered  valid  for  more  than  fifteen  days  after  the  expiration  of  the  pe- 
riod limited  therein,  unless  the   premium   conditioned  for  the  renewal  of 
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such  policies  should  have  been  paid  within  that  period ;  that  assurances    ^  ^>'* 
might  be  revived  at  any  period  not  exceeding  three  months,  on  sufficient 
proof  of  the  unimpaired  state  of  health  of  the  party,  and  on  payment  of 
the  premium,  with  the  addition  of  55.  for  every  100/.  so  assured ;  that 
SQch  policies  would  become  void,  if  the  parties  whose  lives  had  been  as- 
sored  should  go  beyond  the  limits  of  the  United  Kingdom,  or  should  die 
on  the  high  seas,  (except  in  his  majesty's  packets   passing  between  Great 
Britain  and  Ireland)  unless  permission  should  have  been  granted  to  leave 
the  United  Kingdom,  which  might  be  obtained  on  such  parties  attending 
personally  to  give  every  requisite  explanation,  and  paying  a  premium  ad- 
equate to  such  risk ;   that  •  when  parties  whose  lives   have  been  assured 
should  not   appear  personally  at  the  office,  an  additional  charge  of  10/. 
per  cent  would   be  made  on  the  sum  assured ;  that  assurances  made  by - 
peisoDS  on  their  own  lives  would  be  void  if  they  should  die  by  the  hand 
of  justice,  by  duelling,  or  suicide ;  but  should  the  family  of  such  persons  be 
left  in  distress  and  poverty,  the  directors,  in  their  own  discretion  would 
make  such  allowance,  in  respect  of  the  policies  *of  the  deceased,  as  they    r#2x51 
might  de&ai  just  and  reasonable ;  that  if  any  person  should  become  desir- 
ous of  discontinuing  an  insurance   effected   in  that  office,  the   Company 
would  purchase  the  interest  in  ^ch  policy  at  an  equitable  valuation ;  that 
transfers  might  also  be  made  by  any  person  without  giving  notice  to  the 
Company ;  that  persons  effecting  assurances  on  other  lives  than  their  own 
would  be  required  to   state   the  nature  of  the  interest  they  possessed  in 
such  lives ;  that  all  claims  upon  the  Company  would  be  paid  within  three 
months  after  satisfactory  proof  should  be  produced  of  the  death   of  the 
peisonson  whose  lives  assurances  had  been  effected.     And  the  said  plain- 
tiffin  fitct  says,  that  the  said  last-mentioned  declaration,  so  referred  to  in 
the  said  policy  as   aforesaid,   so  by  him  made  as  aforesaid,  was  in  all  re- 
spects true,  to  wit,  at,  be.  (ventie)  aforesaid.     And  the  said  plaintiff  further 
saith,  that   at  the  time  of  the  making  of  the  said  last-mentioned  declara- 
tioo,  and  also  at  the  time  of  making  the  said  last-mentioned  policy  of  in- 
surance, and  of  the  said  last-mentioned  promise  and  undertaking  of  the 
said  defendants,  as  last  aforesaid,  and  also  at  the  time  of  the  death  of  the 
said  £.  F.  as  hereinafter  mentioned,  he,  the  said  plaintiff,  was  interested  in 
the  life  of  the  said  £.  F.  to  a  large  amount,  to  wit,  to  the  amount  of  all 
the  monies  by  him  insured  thereon,  to  wit,  at,  &c.  (venue)  aforesaid.      And 
that  he,  the  said  plaintiff,  did,  before  the  making  of  the  said  policy  of  in- 
surance, to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  (venue)  afore- 
said, state  to  the  said  Company  the  nature  of  the  said   interest  which  he 
the  said   plaintiff  possessed  in  the  life  of  the  said    E.  F.  ;  and  the  said 
plaintiff  further  saith,  that  afterwards,   to  wit,  on,   &c.  (day  of  death,  or  g  y.'m 
oiott/  it,)  aforesaid,  at,  be.  (venue)  aforesaid,  the  said  £•  F.  died ;  and  death  cer- 
the  said  plaintiff  further  saith,  that  the  decease  of  the  said  E.  F.  as  afore-  ^'fi®^- 
said,  was  afterwards,  to  wit,  on,  &c.  in,  &c.  duly   certified  to  the  said  di-  Jj^jf  i^- 
rectors  of  the  said  Company,   at  their  principal  office,  to  wit,  at,  &c.  (ve-  duced. 
mte)  aforesaid,  and  that  afterwsirds,  to  wit,  on  the  day  and  year  last  afore-  Plaintiff's 
said,. at,  fcc.    (venue)  aforesaid,  satisfactory  proof  was  produced  to  the  said  ^^J^^^ 
Company  by  the  said  plaintiff,  of  the  death  of  the  said  E.  F.  as  aforesaid ;  J^^**of " 
and  although  the  said  plaintiff  hath  in  all  things  conformed  himself  to,  ob-  condi- 
served,  performed,  fidfilled,   and  kept  all  things  in  the  said  policy  of  insur-  ^^■•- 


•V  &!«•   anoe,  asd  the  said  conditioiis,  aad  llie  said  stipidations  eontuned,  on  hit 

*  part  and  behalf  to  be  observed  and  performed,  aceordiBg  to  the  form  aad 

Stock     d  ^^^  ^^  ^^  ^^^  policy  of  assurance,  and  of  the  said  proposals  and  ^^coo* 

fands  tof-  ditions ;  and  although  the  said  stock  and  funds  of  the  said  Company  al- 

ficient.       ways,  from  die  time  of  the  making  of  the  said  policy  of  insurance,  have 

Three        been,  and  yet  are,  sufficient  to  pay  to  the  said  plaintiff  the  said  sum  of 

moDthi      8000Z. ;  and  although  three  months  after  the  decease  of  the  said  E.   F. 

elapsed.     ^^^  ^^[^  certified  to  the  directors  of  the  said  Ck>mpany,  at  their  principal 

office  as  aforesaid,    and  after  satisfactory    proof  was  so  produced  of  the 

death  of  the  said   E.  F.  as    aforesaid,  have  long    since   elapsed ;  of  all 

which  said  several  premises  the  said  defendants,  afterwards,  to  wit,  on  the 

day  and  year  last  aforesaid,  at,  be.  (venue)  aforesaid,  had  notice,  and 

were  then  and  there  requested  by  the  said  plaintiff  to  pay  him  the  said 

sum  of  5000Z.,   so  by   them  insured  as  aforesaid ;  yet  die  said  defendants, 

not  regarding  their  said  promise  and  undertaking  so  by  them  made  as  afore- 

said,  did  not,  nor  would,  when  they  were  so  requested  as  aforesaid,  or  at 

any  time  before  or  since,  pay  the  said  sum  of  6000L,  or  any  part  thereof, 

but  have  hitherto  wholly  neglected  and  refused  so  to  do,  and  still  neglect 

and  refuse  so  to  do,  to  wit,  at,  &c.  (venue)  aforesaid. 

Second  [And  whereas  also  the  said  plaintiff  heretofore,  to  wit,  on,  be.  at,  be 

aforesaid,  caused  to  be  made  a  certain  other  policy  of  insurance,  whereby, 
after  reciting,  &c.  same  as  first  count,  omitting  the  words  in  hraekets,  and 
declaration  of  interest,  and  t?ien  add  counts  for  money  had  and  receieedy 
account  stated  and  breach,] 
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By  th«  VII.  FOR  GENERAL  AVERAGE. 

owner  of 

» ■ 

againft  ^^^  ^^^  whereas  the  said  plaintiff,  before  and  at  the  time  of  happening 

the  person  of  the  damages  and  losses  in  this  count  mentioned,  was  owner  cft  proprie- 

^olnle  on    ^'  ^^  *  certain  ship  or  vessel  called  the and  of  her  tackle,  anchors, 

board,  for  masts,  boats,  and  appurtenances,  the  same  being  of  great  value,  to  wit,  of 
bis  pro-  the  value  of — L  of  lawful,  &c.*;  and  which  said  ship  or  vessel  was  then 
^*217?  P^^oceeding  on  a  certain  voyage,  to  wit,  from,  &c.  towards,  &c.  with  certani 
general  goods  and  merchandizes  of  the  •said  defendant,  of  great  value,  to  wit,  of 
average  the  value  of — L  on  board  thereof,  to  be  carried  and  conveyed  therein  on 
loei,  ac-  freight  during  the  said  voyage,  to  wit,  at,  &c.*  And  whereas  also,  whilst  the 
from  dam-  ^^  ^^ip  or  vessel  was  sailing  and  proceeding  on  her  said  voyage  with  the 
age  done  said  goods  and  merchandize  on  board  thereof,  to  wit,  on,  &c.  at,  be.  (venue) 
o?an  an-**  ^^^^r®*^*'^  ^Y  storms,  winds,  and  tempestuous  weather,  one  of  the  anchors 
ehorcut  of  and  belonging  to  the  said  ship  or  vessel,  and  then  and  there  being  the 
away  to  property  of  the  said  plaintiff,  and  of  great  value,  to  wit,  of  the  value  of 
tbe^hip  — '•  ^^  washed,  forced,  and  driven  overboard  fuom  and  out  of  the  said 
and  eargo,  ship  Of  vessel,  and  became  and  was  suspended  on  the  side  of  the  said  ship 

aa  alio  tor 

iMato^^aBd      {'^  ^^ precedenU,  1  East, 290.-4  Taunt.  Holt  on  Sbipping— Marahall  on  Insurance, 

for  reoaira  ^  Damage   done  to  ship  by  tempests,  — Park  on   Insurance. — liugbes  on  Insur- 

of  BUAlk       ^^^^*^  alune   on   the   owners.     6  Abbott  on  ance,  284,  &c.  3  Chit    Com.  Law,  432.  See 

shin  in        Shipping,  4th  ed.     And  for  law  as  to  aver-  also  3  Campb.  4dU.— 2  Marsh.  30<).^2  M. 

nait  ^#).     "^  ^^  general,  see  Abbott  on  Shipping.—  &,  8. 4b2. 


r" 


•if 

dr  nuA,  ind  entangled  in  the  rigging  dmreof ;  and  tii^eapoo^  in  order  to  Mh  ««»> 

jnverra  the  said  ship  or  vessel,  and  the  goods  and  merchandines  on  boud     ''^^'' 

thonof,  it  then  and  there  became  and  was  expedient  and  necessary  to  cut 

wnf  the  jibs  and  ibrestny-sail,  and  the  downhall  and  bury  rope,  and 

olber  parts  of  the  rigging  of  and  belonging  to  the  said  slnp  or  vessel,  and 

kiog  the  property  of  the  said  plaintijOT,  of  great  value,  to  wit,  of  the 

nhie  of  — i.,  and  die  same  were  then  and  there  accordingly  cut  away, 

iod  thereby    then  and  there  became  and  were  whoUy  lost  to  tile  said 

|iiuntiff ;  and  the  said  plamtiff  fiirther  saitb,  that  by  means  of  the  said 

daniige  and  loss,  and  odier  damage  to  the  said  ship  or  vessel  occasioned  by 

the  said  slonns,  winds,  and  tempestuous  weather,  the  said  ship  or  vessel  be^ 

cane  and  was  so  greatly  damaged  that  it  then  and  diere  became  and 

was  expechent  and  necessary,  in  order  to  preserve  the  said  ship  or  vessel, 

tad  ker  cargo  cm  board  there<^,  for  the  said  ship  or  vessel  to  put  back 

igaiD  to       ■'  aforesaid,  and  there  to  repair  the  said  damage  so  eccasioned 

as  aforesaid ;  and  the  said  ship  or  vessel,  with  the  said  goods  and  merchant 

tfssft  of  the  said  defendant  on  board  thereof,  did  thereupon  then  and  there 

pit  back  and  sail  back  again  to aforoMiid,  and  the  said  dtttnage  was 

then  and  there  repaired ;  and  the  necessary  expenses  incurred  by  the  said 
plaintiff  in  the  premises,  then  and  th^e  amounted  to  a  large  sum  of  mo 
aej,  la  wit,  the  s«n  of ---^  and  the  said  plaintiff  further  saith,  diat  wlnlst 
the  said  Aip  or  vessel  was  so  repairing  as  aforesaid,  to  wit,  on,  fee.  at 

to  wit,  at,  be*  (yetme)  aforesaid,  the  said  plaintiff  was  forced  and 

obliged  to  pay  the  wages  and  maintenance  of  divers,  to  wit,  50  seamen, 
and  M  persons,  in  and  on  board  the  said  ship  or  vessel,  in  the  whole 
moantasg  to,  be :  and  the  said  goods  and  merchandizes  were  then  %nd  [*318] 
Aeie  saved  and  preserved,  and  arrived  safely  into  the  hands  and  possesh 
lioB  of  the  said  defendant ;  of  all  which  said  several  premises  the  said 
defendant  aflerwards,  to  wit,  on,  fee.  at,  &c.  (venue)  aforesaid,  had  notice ; 
and  by  reason  of  the  premises,  and  of  the  said  defendant  so  being  such 
owner  of  die  said  goods  and  merchandizes  so  on  board  the  said  ship  or 
tWBel,  on  freight  as  aforesaid,  and  so  saved  and  preserved  by  the  means 
tfeiesaid,  he  die  said  defendant,  as  such  owner,  became,  and  was  liable  to 
coatdbute  to  the  said  losses,  damages,  and  expenses,  in  a  general  average, 
and  thereupon,  in  consideration  of  the  premises,  the  said  defendant  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  at,  be.  (venue)  undertook, 
and  then  and  there  fiiithfoUy  promised  the  said  plaintiff  to  pay  him  so  much 
VMmey  as  he  the  said  defendant,  as  owner  of  the  said  goods  and  merchan" 
dizes,  was  liable  to  contribute. to  the  said  losses,  damages,  and  expenses,  in 
a  general  average,  when  he  the  said  defendant  should  be  lliereunto  request- 
ed :  and  the  said  plaintiff  avers,  that  the  said  defendant,  as  such  owner 
of  the  said  goods  and  meichandizes  as  aforesaid,  was  liable  to  pay  and 
contribute  to  the  said  losses,  damages,  and  expenses,  in  a  general  average, 
a  large  sum  of  money  to  wit,  the  sum  of  — L  ;  whereof  the  said  defendant 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  be.  (vemu) 
tfbreaaid,  there  had  notice. 

And  whereas  also  the  said  plaiiMiff,  at  the  time  of  the  accruing  of  the  Beeon4 
daaiages  and  kisses  in  'this  count  hereinafter  mentioned,  was  owner  and  ®^^^ 
fiofmtm  af  a  certain  ship  or  vessel,  and  her  tackle,  anchors,  masts,  boati, 
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>oR  oBff*  and  appurtenances,  the  same  being  of  great  value,  to  wit,  of  the  value  ot 
.  Jl-^t.  — '•  of  lawful,  &c.  which  said  last-mentioned  ship  or  vessel  was  then  pro 
ceedmg  on  a  certain  voyage  from,  &c.  to  ■  ■  with  certam  goods  and 
merchandizes  of  the  said  defendant,  of  great  value,  to  wit,  of  the  value  of 
-— ^.  on  board  thereof,  that  b  to  say,  at,  &c.  (venue)  ;  and  whereas  also^ 
whilst  the  said  lasVmentioned  ship  or  vessel  was  sailing  and  proceeding 
on  her  said  last-mentioned  voyage,  with  the  said  last-mentioned  goods  and 
merchandizes  on  board  thereof,  to  wit,  on,  be.  at,  &c.  aforesaid,  one  of  the 
anchors  of  and  belonging  to  the  said  ship  or  vessel,  and  then  and  there 
being  the  properly  of  the  said  plaintiff,  and  of  great  value,  to  wit,  of  the 
value  of  ---4.  was  forced  overboard  from  and  out  of  the  said  ship  or  vessel, 
and  became  and  was  suspended  on  the  side  of  the  said  ship  or  vessel,  and 
[*%19]  entangled  in  the  rigging  ^thereof,  and  thereupon,  in  order  to  preserve  the 
said  last-mentioned  ship  or  vessel,  and  goods  and  merchandizes  on  board 
thereof,  it  then  became  expedient  and  necessary  to  cut  away  the  jib  and 
forestay-sail,  and  the  downhall  and  bury  rope,  and  other  parts  of  die  rig- 
ging  of  and  belonging  to  the  said  ship  or  vessel,  and  being  the  property  of 
the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  — L  and  the  same 
were  then  and  there  accordingly  cut  away,  and  were  wholly  lost  to  the 
said  plaintiff;  of  all  which  said  premises  the  said  plaintiff,  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue)  had  notice ;  and  by 
ifeason  of  the  premises,  and  of  the  said  defendant  so  being  such  owner  of 
the  said  last-mentioned  goods  and  merchandizes,  so  on  board  of  the  said 
ship  or  vessel  as  aforesaid,  on  freight  as  aforesaid,  he  the  said  defendant, 
as  such  owner,  became  liable  to  contribute  to  the  said  losses  and  damages, 
in  a  general  average  ;  and  thereupon,  in  consideration  of  the  premises,  he 
the  said  defendant,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at, 
&c.  (venue)  undertook,  and  then  and  there  faithfully  promised  the  said 
plaintiff  to  pay  him  so  much  money  as  he  the  said  defendant,  as  owner  of 
the  said  last-mentioned  goods  and  merchandizes,  was  liable  to  contribute 
to  the  said  losses  and  damages,  in  a  general  average,  when  he  the  said  de- 
fendant should  be  thereunto  requested ;  and  the  said  plaintiff  avers,  that 
the  said  defendant,  as  such  owner  of  such  last-mentioned  goods  and  mer- 
chandizes as  aforesaid,  was  liable  to  pay  and  contribute  to  the  said  losses 
and  damages,  in  a  general  average,  a  large  sum  of  money,  to  wit,  the  sum 
of  — L  ;  whereof  the  said  defendant,  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at,  be.  (venue)  aforesaid,  had  notice. — [Add  indebitatus 
counts  for  general  average,  as  ante^  62 ;  also  counts  for  money  paidy  ac-- 
count  stated,  and  usual  breach.] 


For  anav-  [As  in  the  last  precedent  io  the  asterisk^,  in  page  217.]  And  whereas 
•nc^rbe'  ^^°'  during  the  said  voyage,  to  wit,  on,  &c.  it  became  necessary  to  cast 
ingcat  anchor  in  the  port  of  £.  in  the  country  of,  &c.  and  the  best  bower  anchor 
away,  it     was  then  and  there  accordingly  cast,  and  thereupon  the  same  then  and 


Un 
wi 


'"fed"'   ^©r®  became,  and  was  entangled  in  certain  mooring-chains  there  called 

I  the     ,  insomuch  that  it  then  and  there  became,  and  was  found  impractica-' 

shore,  and  ]j\q  and  impossible  to  weigh  and  raise  the  same  ;  and  the  plaintiff,  in  fact 
•ariing'^af-  saith,  that  afterwards,  to  wit,  on,  be.  at,  &c.  it  became  and  was  necessary 
ter  con-  for  the  said  ship  or  vessel  to  proceed  in  her  said  voyage,  and  immediately 
▼x»y,  sails,  ^  g^il,  in  order  to  join  the  first  convoy  to  the  *port  of  her  destination ; 

[•2901 
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ind  it  being  then  and  there  impossible  to  weigh  or  raise  the  said  anchor,  ^^^  <>*>'* 
it  then  and  there  became  necessary  to  cut  the  cable  thereof,  for  the  pur-  ^v**^^,. 

pose  of  enabling  the  said  ship  or  vessel  to  proceed  on  her  said  voyage,      

^  the  same  was  then  and  there  accordingly  cut,  and  a  part  thereof,  to-  ^'"^ 
gether  with  the  said  anchor,  being  then  and  there  of  great  value,  to  wit,  ^^_  fr^m 
kc»  was  then  and  there  necessarily  left  at  the  moorings  aforesaid,  to  wit,  the  ship, 
tt,  &c.  aforesaid ;  and  the  said  plaintiff  in  fact  further  saith,  that  after- 
wards, and  during  the  said  voyage,  to  wit,  on,  &c.  at,  &c«  (yentie)  by  the 
ibrce  and  violence  of  the  winds  and  waves,  divers,  to  wit,  twenty  sails 
of  the  said  ship  or  vessel  were  torn  to  pieces  and  destroyed,'  and  divers, 
to  wit,  twenty   ropes  and  twenty  cables  thereof  torn  away  from  the  said 
ship,  the  same  then  being  the  property  of  the  said  plaintiff,  of  great  value, 
to  wit,  of  the  value  of  — y.  and  the  same  were  then  and  there  wholly  lost 
to  the  said  plaintiff;  of  all  which  said  premises  the  said  defendant,  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  had  notice  ;  and  by 
reason  of  the  premises.— ^[C9nc/u«2e  as  ante,  217.] 

[iSame  as  the  precedent^  ante,  216,  to  the  statement  of  the  damage,  and  For  gene- 
ral proceed  as  follows :] — ^The  said  ship  or  vessel  having  the  said  goods  ^e'where 
and  merchandize  on  board  her  as  aforesaid,  was,  by  and  through  the  perils  ship,  dem- 
and dangers  of  the  seas,  and  the  force  and  violence   of  tlie  winds  and  ^^^  ^^ 
waves,  and  by  means  of  stormy  and  tempestuous  weather  in  the  course  of  and  oblig- 
such  voyage,  greatly  damaged,  strained,  and  rendered  leaky,  insomuch  that  fd  to  put 
divers  large  quantities  of  water  entered   the  same ;   and  the  said  ship  or  ^^^^[^(^ 
vessel,  with  the  said  goods  and  merchandize  on  board  thereof,  being  there-  on  beach, 
by  in  great  and  inmiinent  danger  of  sinking  and  foundering,  it  afterwards,  where 
to  wit,  on,  &ic*  last    aforesaid,  became,  and  was  necessary  and  expedient,  weiirht  of 
for  the  preservation  and  safety  of  the  said  ship  or  vessel,  and  the  said  goods  cargo, 
and  merchandizes,  to  put  into  a  certain  harbor,  to  wit,  the  harbor  of  Cork,  J^.^*'?® 
and  then  and  there  to  lay  the  said  ship  or  vessel,  with  the  said  goods  and  and  defen- 
merchandizes  on  board  her,  on  a  certain  beach  there,  and  the  same  was  dant's 
accordmgly  laid  on  such  beach  ;  and  thereby,  and  by  means  of  the  said  £*^^^d 
several  premises,  the  said  ship  or  vessel,  her  tackle,  and  appurtenances,  he  became 
respectively  became,  and  were  unavoidably  greatly  bilged,  broken,  injur-  1»»^*«  to 
ed,  and  deteriorated,  and  rendered  of  little  or  no  value  to  the  said  plain-  portioiT'of 
tiff;  but  the  said  goods  and  merchandises  of  the  said  defendant  were  there-  mjory  and 
by  then  and  there  saved  and  *preserved  from  loss  and  damage,  with  great  ?*P«»»te, 
trouble  and  expense  to  wit,  an  expense  of  -^. ;  and  the  same  were  after-  jq  saying 
wards,  to  wit,  on,  &c.  to  wit,  at,  &c.  aforesaid,  safely  and  securely  de-  goods. 
h&ed  to  the  said  defendant ;  of  all  which  premises  the  said  defendant,    [^21] 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  there  had  notice  ; 
and  by  reason  of  the  premises,  and  of  the  said  defendant  being  owner  ojf 
the  said  goods  and  merchandizes  during  the  said  voyage,  and  at  the  time 
^hen  the  said  brig  or  vessel  was  so  strained,  laid  upon  the  beach,  broken, 
injured,  and  deteriorated  as  aforesaid,  and  being  thereby  benefited  as  afore> 
said,  he  the  said  defendant  then  and  there  became  liable  to  contribute  to 
the  said  loss  or  damage,  and  injury,  so  occasioned  to  the  said  ship  or  ves- 
%l  as  aforesaid,  in  a  general  average ;  and  thereupon,  &c. — [State  pro* 
Me,  and  averment,  and  notice,  as  in  the  precedent,  ante,  211,  and  vary  the 
*tat9ment  in  different  counts,  as  in  that  precedent,] 
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VIIL  ON  CHARTER  PARTIES. 


IT  «wner  ^c.  (veniie)  bj  a  certam  charter^^party  of  affireightment^  then  and    there 
Mmi      na<^®  between  the  said  plaintiff,  therein  described  to  be  part  owner  of  the 


ter-partjy       For  that  whereas,  heiretofore,  to  wit,  on,  &c.  (date  of  eharter'party)  at, 

S     "  ' 

freighted  good  ship  or  Tossei  called  the  [Neptune]  of  the  binrden  of  [one  hondred 

for  not  nQi]  fbrtyHwo  tons]  or  thereabouts,  whereof  G.  H.  was  master,  then  lybg 

in?Bhipi  ^  ^^  ^^^^  Thames  (u),  of  the  one  part,  and  the  said  defendants^  therein 

and  not  described  of  the  city  of  London,  merchants,  freighters  of  the  said  ship,  of 

ll^^^"''^  the  other  part  (ii),  it  was  witnessed,  [here  set  forth  the  charter-party  in  itM 

for  non-  legal  effect  or  literal  words  in  the  past  tense]  amongst  other  things,  that  the 

pftjinent  gaid  owner,  for  the  considerations  thereinafter  mentioned  did,  thereby  pro* 

an/d^  ^'^^  ^^^  ^^^9  to  ^^^  ^i^  ^^  ^^d  freighters,  his  executors,  adminLstra^ 

marrage  tors,  and  assigns,  that  the  said  ship  being  tight,  staunch,  and  strong,  and 

Q)'  every  way  properly  fitted,  victualled,  and  manned  with  all  things  needful 

of  the  <^^  necessary,  as  is  usual  for  vessels  in  merchants'  service,  and  for  the 

ebarier*  voyage  thereinafter  named,  the  said  master  should  and  would  receive  on 

^^^y*  boaxd  the  said  ship,  from  alongside  in  the  river  Thames,  a  full  and  com' 

[^dS]  plete  cargo  of  such  lawful  goods,  wares,  and  meichandizes,  *to  should  be 

(t)  S«e  precedeata  and  note*  in  covenant,  that  time,  and  if  he  do,  the  owner's  reoK^dy 

fost,  588.    And  see  aforin,  ItYingv.  Clegf,  is  npon  the  deed,  and  not  in  assumpsit^  as 

Bing.  N.  C.  53.    As  to  charter-parties  in  npon  an  implied  contract.     12  East,  J 79.  4 

fpneral,  see  Abbott  on  Shipping,  5th  edit.  Campb.     131.-^8    Chit.    Rep.    570.      And 

163    to  211.— Holt  on   Shipping,    3    Chit,  where  a  charter-party  ander  seal  was  made 

Com.   Law,  387,  426.    The  action  mnst  be  by  the  master,  in  that  character,  with  mer-* 

brought  in  the  name  of  the  contracting  par-  chants  who  did  not  know  that  he  was  also  a 

ty.    See  8  Taont.  407,  414.-— 10  East,  279.  part-owner,  in  the  ship,  as  in  faet  he  was) 

—Abbott,  165.— -Ante,  vol.  i.  p.  5.-^2  M.  db  it  was  held,  they  might  sue  him  and  the 

8.  426^4  Taunt.  4,  52  —1  Caropb.  532  other  owntTs  in  an  action  npon  the  case,  for 

w9#  to  the  deeiaration.'^The  charter-party  a  breach  of  such  general  duties  as  were  not 

if  sometimes  under  seal,  in  that  ease  the  inconsistent   with   the  stipulations  of  the 

{plaintiff  must  frame  his  declaration  special-  charter-party,  such  as  the  not  providing  ne.* 

y  upon  the  deed<     1   New  Rep.  104;  sed  cessaries  fur  the  voyage,  and  employing  a 

fumre  whether  in  an  action  brought  by  and  negligent  and  anskiltul  maeter*    3  B.  dfc.  B. 

against  the  parties  to  the  deed,  the  declara-  171.-^  J.  B  Moore,  415,  S.  C.    8  Barn.  & 

tion  may  not  be  framed  in  debt  generally,  Ores.  166;  2  Moo.  &  Ry.  47,  8    C.     See  a 

and  the  deed  given  in  evidence.    See  per  form   In  Case,  post,  665 ;  also  the  form  in 

Bayley,  J.4  B    4k  C.  968.    If  the  owner  C««s,  in  b  J.  B.  Moore,  415. 

ezecate  a  deed  to  the  freighter  containing  a  If  the  freighter  coTeiiant  to  provide  a  full 

covenant  for  the  right  delivery  of  the  cargo,  cargo,    consisting  of   copper,  tallow,    and 

be  cannot  afterwards  be  sued  by  the  mer-  hides,  or  other  goods,  he  is  not  bound  to 

chant,  in  an  action  of  assumpsit^  grounded  provide  a  properly  assorted  cargo,  and  he  is 

on  the  bill  of  lading,  signed  by  the  master,  not  obliged  to  furnish  any  copper,  though 

10  East,  378.-^Abbott,  186.    So  where  the  without  it  the  ship  would  be  kept  in  ballast, 

master  of  a  ship  entered  into  a  charter-party  and  the  fVeight  Would  be  materially  dimin« 

under  seal,  on  behalf  of  the  owners  with  ished.    4  Campb.  103. 

one  partner  of  a  firm,  the  owners  cannot  It  is  usual  for  the  parties  to  these  con' 

maintain  aatumpsit  for  the  freight  against  tracts  to  bind  themselves  to  each  other  in  a 

the  whole  firm  ;  for  though  the  parties  are  penal  sum,  Ibr  the  performance  of  their  re- 

difierent,  the  interest  is  the  same.     1  M.  die  spective  stipulations,  but  this  does  not  pre 

8.  573.    An  action  may  however  be  main-  elude  the  party  from  bringing  his  action  on 

tained  on  a  parol  contract,  notwithstanding  any  of  the  other  clauses,  and  he  may  recor- 

a  sealed  clnrter-party,  if  such  contract  be  er  damages  beyond  the  amount  of  the  po. 

distinct  in  its  provisions,  and  not  inconsist-  nalty.     18  East,  343. — 1   fila.  Rep.  395.—' 

ent  with  the  deed.    12  East,  578.     Where  Abbott,  5th  edit.  170 :  but  see  1  Campb.  7B. 

the  owner  and  freighter  covenant  by  deed,  (u)   Let  this  desortption  of  the    paitiee 

that  forty  days  shall  be  allowed  for  loading  agree  with  their  descnptien  ur  the  chaftee* 

and  unloading,  the  freighter  impliedly  cov-  party, 
dnanta  not  to  detain  the  ship  longer  than 
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tendefed  for  the  said  Tessel,  by  the  said  freighter  or  his  agents,  and  ftom  ^  _*^^** 
no  otfaer  person  or  persons  in  the  port  of  London,  that  is  to  say,  in  the 
whole  as  much  as  could  be  laden  and  stowed  in  the  said  ship  or  vessel  over 
and  above  her  provisions,  tackle  and   furniture,  (the   master's   cabin,  and 
suffident  room  for  hb  crew  excepted)  and  being  so  fiilly  laden  and  dispatch^ 
ed,  be  the  said  master  should  and  would  (wind  and  weather  pennitting)  set 
sail  in  and  with  the  said  ship,  and  proceed  for  the  port  of  Gibraltar,  or  so  near 
thereto  as  she  might  safely  get,  and  being  arrived  there,  should  and  would  ad^ 
dress  himself  with  the  said  ship^  to  the  freighter's  correspondent,  and  make 
a  right  and  true  delivery  of  the  cargo  unto  them  the  said  freighters'  agents, 
correspondents,  or  assigns,  or  their  order,  according  to  bills  of  lading  which 
might  have  been  signed  for  the  same,  and  having  discharged  such  part  of 
the  cargo  as  might  be  required  to  be  unladen  at   the  port  of  Gibaralter, 
should,  if  required,  immediately  proceed  to  a  port  on  the  coast  of  Spain, 
not  higher  than  Valencia,   and  address   himself  as  aforesaid,  and  make  a 
right  and  true    delivery  of  the  remainder  of  the  cargo,   and    thus  end 
and  complete  the  said  intended  voyage  (the  act  of  God,  the  king's  ene* 
mies,  restraints  of  princes  and  rulers,  fire,  and  all  and  every  the  dangers 
and  accidents  of  the  seas,  rivers,  and  navigation,  of  what  nature  or  kind 
soever  excepted) :  and  it  was  thereby  fur&er  declared  and  agreed,  that 
die  said  freighters,  for  and  in  consideration  of  the  payment  of  the  freigl^ 
thereinafter  agreed  on,  should  effect  an  insurance  to  the  amount  thereof, 
holding  the  policy  as  a  security  for  the  same,  deducting  the  premium  of 
insurance ;  in  consideration  whereof,  and  of  every  thing  above  mentioned, 
the  said  defendants  for  themselves,  their  executors  and  administrators,  did 
thereby  promise  and  agree  to  and  with  the  said  plaintiff,  his  executors,  ad- 
ministratOTS,  or  assigns,  that  they  should  and  would  load  the  said  vessel 
with  a  cargo  of  merchandize,  and  dispatch  her  from  Gibraltar,  and  one 
other  port  on  the  coast  of  Spain,  and  on  the  arrival  of  the  said  vessel  there, 
received  the  said  cargo  out  of  her,  according  to  the  custom  of  their  ports  of 
loading  and  unloading  respectively,  and  within  the  days  tliereinafter  agreed 
on ;  and  further,  that  the  said  freighters  should  and  would  well  and  truly 
pay,  or  cause  to  be  paid,  unto  the  said  owner,  or  his  order,  freight  for  the 
said  voyage  8502.,  provided  the  said  vessel  was  required  to  proceed  from 
Gibraltar  to  a  port  on  the  coast  of  Spain,  no  higher  up  than  Valencia,  but 
if  *the  cargo  was  wholly  discharged  at  Gibraltar,  then  756/.  was  to  be    M*223] 
paid  in  fiill,  for  freight  for  the  said  voyage,  of  lawful  money  of  Great  Brit-< 
am,  with  5  per  cent  like  money,  for  primage,  and  taking  the  measurement 
of  the  cargo,  and  in  lieu  of  all  port  charges  and  pilotage  whatsoever,  during 
the  said  intended  voyage  ;  but  should  a  ship  discharge  at  a  port  on  the  coast 
of  Spam,  then  all  port  charges  at  such  port  to  be  paid  by  the  freighters' 
agent,  the  said  freight  to  be  paid  as  follows,  250/.,  and  with  five  pounds 
per  cent,  primage  by  the  acceptance  of  the  freighters,  at  three  months  date ; 
and  300/.,  with  five  pounds  per  cent  primage,  by  the  said  acceptance,  at 
toKtt  months  date  firom  the  day  the  ship  should  clear  outwards  at  the  cus- 
tom-house in  London ;  and  100/.  more,  with  five  pounds  per  cent,  prim- 
age thereon,  by  the  said  acceptance,  at  sixty  days  sight,  upon  receipts  be- 
ing received  of  a  right  and  true  delivery  of  the  cargo,  or  such  part  there- 
of, as  might  be  discharged  at  Gibraltar,  and  one  100/.  more,  with  five 
pounds  per  cent,  thereon,  by  the  said  acceptance,  at  sixty  days  sight,  on 
&  right  delivery  at  a  port  on  the  coast  of  Spain  as  afisresaid,  if  so  rraui^e^^ 
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ojf  cHim-  A.nd  it  was  mutually  agreed  by  and  between  the  said  parties,  that  thirty 
PA&TUEf.  ruJ^J^i^^g  ^*ys  should  be  allowed  for  loading  at  London,  and  ten  days  for 
unloading  the  said  ship  at  the  port  or  ports  of  discharge,  to  commence  in 
^  London  from  the  day  the  said  master  should  be  ready  to  load,  to  re-com- 

mence in  Gibraltar  from  the  day  the  said  master  should  be  ready  to  begin 
to  unload ;  and  notice  thereof  having  been  given  to  the  agents  of  the  said 
freighters,  the  vessel  havmg  free  practice  and  being  current  at  the  custom- 
house, cease  when  discharged,  and  re-commence  from  the  day  the  said 
master  should  be  ready  to  begin  to  discharge,  at  the  ordered  port  on  the 
coast  of  Spain  ;  and  it  was  thereby  further  agreed  between  the  said  parties^ 
that  it  should  and  might  be  lawful  for  the  said  freighters  or  their  agents, 
to  retain  and  keep  the  said  vessel  at  the  port  of  discharge  ten  days  on  de- 
murrage, over  and  above  the  lay  days  before  limited,  at  and  after  the  rate 
of  SUL  pounds  six  shillings  per  day,  to  be  paid,  day  by  day,  as  the  same 
should  become  due,  and  the  said  vessel  should  be  dispatched,  so  as  to  en- 
able the  master  to  join  and  sail  with  the  first  regular  convoy  that  might 
be  appointed  to  sail  in  July,  from  Portsmouth,  for  the  Mediterranean, 
Mutual  wind  and  weather  permitting,  any  thing  contained  therein,  to  the  contrary 
promises,  in  anywise  notwithstanding  ;  and  the  said  charter-party  of  aflSreightment 
[*224]  being  so  made  as  aforesaid,  afterwards,  to  *wit,  on  the  day  and  year  first 
aforesaid,  to  wit,  &c.  at,  (venue)  in  consideration  thereof,  and  that  tlie  said 
plaintiff,  at  the  special  instance  and  request  of  the  said  defendants,  had 
then  and  there  undertaken  and  faithfully  promised  the  said  defendants  to 
perform  and  fulfill  the  said  charter-party  of  affreightment,  in  all  things  on 
his  part  and  behalf  to  be  performed  and  fulfilled,  they  the  said  defendants 
undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  to  per- 
form and  fulfill  the  said  charter-party  of  affreightment,  in  all  tilings  on  their 
.  .  part  and  behalf  to  be  performed  and  fulfilled,  and  the    said  plaintiff  in 

that  vessel  fact  saith,  that  the  said  ship,  within  a  reasonable  time  after  the  making  of 
was  tight,  the  said  charter-party,  to*  wit,  on  the  day  and  year  first  aforesaid,  at,  &c. 
*&c^(w)  (^^^^  was  tight,  staunch,  and  strong,  and  every  way  properly  fitted,  vic- 
tualled, and  manned,  with  all  things  needful  and  necessary,  as  was  usual 
for  vessels  in  merchants'  service,  and  for  the  voyage  in  the  said  charter- 
And  the  P^ty  mentioned  ;  and  thereupon  the  said  master  was  then  and  there  ready 
master  and  willing  to  receive,  and  did,  afterwards,  to  wit,  on,  fac.  receive  on  board 
was  ready  ^^  g^y  gj^jp  jjj  ^j^^  j^^^j,  Thames,  aforesaid,  a  cargo  of  such  lawful  goods^ 

the  cargo   wares,  and  merchandizes,  as  they  the  said  defendants  tendered  for  the  said 

on  board,    vessel,  and  from  no  other  person  or  persons,  to  wit,  at,  &c.  aforesaid,  after- 

ceive'the    wards,  to  wit,  on,  &c.  and  being  fully  laden  and  dispatched,  did  then  and 

same  on     there  SO  set  sail  in  and  with  the  said  ship  and  cargo,  and  proceed  for  the 

board, and  port  of  Gibraltar  aforesaid,  and  being  afterwards,  to  wit,  on,  &c.  arrived 

forman'cY.  ^l^erc,  made  a  right  and  true  delivery  to  the  agents,  correspondents,  and 

assigns  there,  of  the  said  defendants,  according  to  bills  of  lading  of  such 

parts  of  the  said  corgo  as  the  said  agents  and  correspondents  and  assigns 

required  to  be  there  delivered,  to  wit,  at,  &;c.  aforesaid,  and  afterwards, 

being  thereunto  required,  to  wit,  on,  &tc.  proceeded  to  a  port  on  the  coast 

of  Spain,  not  higher  than  Valencia,  to  wit,  the  port  of  Malaga,  and  there, 

to  wit,  on,  &;c.  at,  &;c.  made  a  right  and  true  delivery  of  the  remainder  of 

(w)  The  plaintiff  must  aver  the  perform-  ments  must  therefore  be  adopted,  according 
ance  of  every  act  which  constituted  a  con-  as  those  conditions  are  in  the  charter-party, 
^ition  precedent,  and  the  foUowing  aver- 
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the  sud  cargo,  to  the  agents  of  the  said  defendants,  according  to  the  teims  <>■  oHAm* 
of  the  said  charter-party,  to  wit,  at,  fee.    aforesaid ;  and  the  said  plaintiff  paItI*!. 
saitb,  that  although  he  hath  always  performed  and  fulfilled  all  things  in  the 
said  charter-party  *mentioned,  on  his  part  and  hehalf  to  be  performed  and    [*225] 
fiiJfiUed,   to  wit,  at,  &;c.  aforesaid,  yet,  protesting  that  the  said  defendants 
have  not  performed,  ildfilled,  or  kept  any  thing  in  the  said  charter-party 
oontamed,  on  their  part  and  behalf  to  be  performed  and  fulfilled,  and  kept, 
according  to  the  tenor  and  effect  of  the  said  charter-party,  and  their  said 
promise  and  undertaking,  the  said  plaintiff  in  fact  saith,  that  the  said  de-  Defend- 
fendants,   not  regarding  their  said  promise  and  undertaking,  but  contriving  &nt*i 
and  intending  to  deceive  and  defraud  the  said  plaintiff  in  this  behalf,  did  dispatch-^* 
not  dispatch  the  said  vessel  upon  the  voyage  aforesaid,  so  as  to  enable  the  ing  the 
master  to  join  and  sail  with  tiie  first  regular  convoy  that  was  appointed  to  ▼«'"»«Uand 
sail  in  July,  from  Portsmouth,  for  tlie   Mediterranean,  but,  on  the  contrary  conBe- 
thereof,  kept  and  detained  the  said  vessel  a  long  space  of  time,  to  wit,  for  quent  ex- 
the  space  of  two  months  after  the  sailing  of  the  first  convoy  that  was  ap-  P*"*"®- 
pointed  to  sail,  in  July,  aforesaid,  from  Portsmouth,  for  the  Mediterranean, 
before  she  was  dispatched  from  the  Thames  aforesaid,. upon  the  said  voy- 
age, whereby  the  said  plaintiff  was  put  to  much  cast  and  charge,  and  ex- 
pended a  large  sum  of  money,  to  wit,  the  sum  of  300/.,  in  and  about  the 
maintenance  of  the  master  and  mariners  of  the  said  vessel  during  the  time 
aloresaid,  and  lost  and  was  deprived  of  great  gains  and  profits  which  he 
would  have  had  and   acquired  by  the  use  of  the   said    vessel,  during   the  Second 
said  time,  to  wit,  at,  &c.  aforesaid  ;  and  the  said  plaintiff  furtlier  says,  that  breach, 
the  said   defendants,  further  contriving  and  intending  as  aforesaid,  did  not  |U**  ^^^  ' 
nor  would,  within  the  number  of  days  in  the  said  charter-party  mentioned,  dispatch- 
CD  their  behalf  respectively,  load  the  said  vessel  with  a  cargo  of  merchan-  ""if  ^J^  j'° 
dize,  at,  &c.  and  dispatch  her  from  thence  on  the  said  voyage,  and  receive  f|^  ^1^%. 
the  said   cargo  at  the  said  ports  of  discharge,  according  to  the  tenor  and 
effect  of  the  said  charter-party,    and  the  said   promise  and  undertaking ; 
but,  on  the  contrary  thereof,  kept  and  detained  the  said  vessel  after  she 
was  ready  to  receive  her  cargo  aforesaid,  at,  he.    and  they   had  notice 
thereof,   and  after  she  was  ready  to  deliver  the  same  at  the  ports  of  dis- 
charge aforesaid,  and   they  had  notice  thereof  in  and  about  the  loading  and 
unloading  of  the  said  vessel  at  the  said  places  respectively,  a  long  space ' 
of  time,  to  wit,  the   space  of  one  hundred  days,  over  and  above  the  said 
lay  days,  and  ten  days  of  demurrage  in  the  said  charter-party  mentioned, 
whereby  the  said   plaintiff  was  put  to  great  costs,  charge  and  expense,  to 
wit,   the  further  expense  of  500/.,  in  and  about  maintaining  the  master 
*iand  mariners  of  the  said  vessel,  for  the  said  time  last-mentioned,  and  lost    [*226] 
and  was  deprived  of  the  use  of  the  said    ship  or  vessel,  and  of  all  the 
profits  thereof,  during  the  time  last  aforesaid,  to  wit,  at,  8cc. ;  and  the  said  Third 
plaintiff  further  says,  that  although  by  reason  of  the  premises,  a' large  sum  breach, 
of  money,  to  wit,  the  sum  of  892/.  10^.  became  due  and  payable  to  the  ment  of 
said  plaintiff,  as  for  the  freight  of  the  said  vessel  for  the  voyage  afore-  freight 
said,  and  primage  thereon,  according  to  the  terms  of  the  said  charter-par-  ^a,ra*Je. 
ty,  to  be  paid  as  in  the  said  charter-party  is  mentioned  and  agreed,  and  a 
further  sum  of  (63/.,)  as  and  for  the  demurrage,  for  the  detention  of  the  said 
vessel  at  Gibraltar  and  Malaga  aforesaid,  for  the  days  of  demurrage  in  the 
said  charter-party  mentioned,  to  be  paid  as  therein  mentioned,  to  wit,  at^ 
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Off  «HA»-  fee.  jet  the  9tid  defendants  further  contriving  and  intending  as  aforesaid, 
FAiiTiBt  ^^®  '^^^'  ^^^  ^^  eith^  of  them,  paid  to  the  said  plaintiff  the  said  two 
several  sums  of  monejr,  or  either  of  them,  or  anjr  part  thereof ;  but  to  pajr 
the  same  or  any  part  thereof  to  the  said  plaintiff  according  to  the  tenns 
of  the  said  charter-party,  or  in  any  other  manner,  the  said  defendants  have 
hitherto  wholly  refused  and  still  do  refuse  so  to  do,  contrary  to  their  said 
promise  and  undertaking,  to  wit,  be.  —  [Add  other  counts,  varyuig  the 
statementi,  cu  cireum$tances  may  require,  and  counts  for  freight  and  de- 
murrage, use  of  ship,  work  and  labor,  and  common  camUsJ\ 

By  the  For  that  whereas  heretofore,  and  before  the  making  of  the  promise  and 

^nerf  o  undertaking  of  the  said  defendant,  as  hereafter  mentioned,  to  wit,  on,  &c. 

against  {date   of  charter-party^  in  parts  beyond  the  seas,  to  wit,  at  Hamburgh, 

the  aa-  ^  wit,  at,  &c.  (venut)  by  a  certain  charter-party  of  affreightment  then 

fignee  o  ^^^  there  made,  it  was  mutually  agreed  between  the  said  plaintiff,  by  one 

freighter,  D.  C.  their  agent  in  that  behalf,  therein  described  as  Captain  D.  D.  mas- 

for  dama-  ^^  ^f  ^^  gQ^j   gjjjp  q,.  vessel  called  the  Gough,  of  B.  measuring  her  reg- 

uining      ister   126  tons  or  jthereabouts,  then  laying  at  Hamburgh,  and  certain  per^ 
the  ahip     sons  therein   described  as  Messrs.  G.  &;  H.  of  Hamburgh  merchants ;   that 
^e  d'ayf    ^®  ^^^^  ^^'P  ^^^S  tight,  staunch,  and  strong,  and  every  way  fitted  for  the 
ofdemar-  voyage  should,    with  all   convenient  speed,  sail   and    proceed  to  Wells, 
rage,  and    ^Norfork)  after  having  taken    on  board    about  one  hundred  tons  of  oil 
freight       cakes,  or  more  if  the  said  freighters  should  think  proper  to  put  a  larger 
primage,    quantity  of  cakes  on  board  the  said  vessel  the  Gough,  'not  exceeding  what 
"**  ^^'      she  could  reasonably  stow  and  carry,  over  and  above  her  tackle,  apparel, 
provisions,  and  furniture ;  and  being  so  loaded,  should  therewith  proceed 
to  the  port  of  War,  before  or  so  near  thereunto  as  she  could  safely  get, 
and  there  deliver  the  same  to  the  said  freighters  or  their  assigns,  they  pay- 
ing freight  for  the  same,  at  the  rate  of  lOs.  sterling,  and  10  per  cent,  prim- 
age for  each   English  ton  of  oil  cakes  delivered,  with  no  charges  for  pilot- 
age and  port  charges  during  the  said  voyage,  (the  act  of  God,  the  king's 
enemies,  fire,  and  all  and  every  other  damages  and  accidents  of  the  seas, 
rivers,  and  navigation,  of  whatever  nature  and  kind  soever,  during  the  said 
voyage  always  excepted.)     The  freight  to  be  paid  in  cash  after  the  deliv- 
ery of  the  cargo,  fourteen  running  days  being  allowed  for  loading  and  dis- 
charging the  oil   cakes, days  were  to  be  allowed  the  said  merchant, 

Sf  the  ship  was  not  sooner  dispatched) ;  and  the  said  freighters  to  have 
e  option  of  keeping  the  ship  eight  days  on  demurrage,  over  and  above 
Sailing  of  ^^  g^id  laying  days,  at  5/.  sterling   per  day.    And  whereas  also  within  a 
*^'  reasonable  time  after  the  making  of  the  said  charter-party,  and  before  the 

making  of  the  promise  and  undertaking  of  the  said  defendant  hereafter 
next  mentioned,  to  wit,  on  the  day  and  year  aforesaid,  at  Hamburgh  afore- 
said, to  wit,  at  Lynn  aforesaid,  in  the  county  aforesaid,  the  said  ship  being 
tight,  staunch,  and  strong,  and  every  way  fitted  for  the  said  voyage,  did, 
with  all  convenient  speed,  sail  and  proceed  to  W.  Norfork  aforesaid,  after 
having  loaded  and  taken  on  board  the  said  oil  cakes  and  cargo,  as  agreed 
on  by  the  said  charter-party  ;  and  did  afterwards,  to  wit,  on  the  16th  day 
Arrival  of  of  November,  in  the  year  aforesaid,  arrive  at  the  port  of  W.  aforesaid,  to 
fhip  with   ^ji^  ^^^  (venue)  aforesaid,  with  the    said  oil  cakes  and  cargo  on  board, 
^^'     '  whereof  the  said  freighters  and  their  assigns  then  and  there  had  notice ; 


mcuii  cotnmi  SRHte 

•nd  tke  said  plahitiffi  were  thmi  and  there  ready  and  wiUing  to  delhrer  the  •>  ob**- 
6«ne  to  the  said  freighters  or   their  assigns,   according  to,  and  npon   tlie  y^^||g, 
lenns  of  the  said  charter  partj*     And  the  said  plaintiffi  in  fact  say,  that  Defend- 
afterwards,  to   wit,  on  the  day  and  year  last  aforesaid,  to  wit,   at,  (venue)  ant  be- 
aibresaid,  the  said  freighters  assigned  to   the  said   defendant,   and  the  said  ^?^^*  ^** 
defendant  then  and  there    became  and  was  the  assignee  of  the   said  oil  jV      1 
cakes  and  cargo,  and  entitled  to  receive  the  same,  and  thereupon,  hereto*  promiief. 
fore,  to  wit,  on  the  day   and  year  last  aforesaid,  at  Lynn  aforesaid,  in  the 
county  aforesaid,  in  consideration  of  the  premises,  and  that  the  said  plab- 
ti£,  at  the  special  instance  and   request  of  the  said  defendant,  would  de- 
liver UDto  the  said  defendant,  as  such  assignee,  and  suffer  and   permit  him 
to  take  the  said  oil  cakes  and  cargo,  according  to  the  said  charter-party, 
and  perform  and  fiilfill  all  things  in  the  said  charter-party,  contained  on  the 
said  plain tifft^  parts  to  be  performed  and  fulfilled  towards  the  assignee  of 
the  said  oil  cakes  and   cargo,  he  the  said  defendant  undertook,  and  then 
and  there  faithfully  promised  the  said  plaintifis  to  perform  and   fulfill  all 
things  in  the  said  charter-party  contained,  on  the  part  and   in   behalf  of  ^elivery 
the  freighters  and  their   assigns,   to  be  performed  and  fulfilled.     And  the  defend^ 
said  plaintiffi  aver,  that  they,  confiding  in  the  said  promise  and  undertak*  ant. 
ing  of  the  said  defendants  aforesaid,   afterwards  to  wit,  on  the  day  and 
year  last  aforesaid,  at  (venue)  aforesaid,  did  deliver  to  and  suffer  and  per-  i 

mit  the  said  defendant,  as  such  assignee  as  aforesaid,  to  take  the  said  oil 
cakes  and  cargo,  according  to  the  said  charter-party,  and  the  said  plaintifi 
have  performed  and  fulfilled  all  things  in  the  said  charter-party  contained, 
on  the  said  plaintiiflb'  part  and   behalf  to  be  performed  and  fulfilled.    ^^^  de'ulnhi''^ 
the  said  plaintiffs  in  fact  say,  that  the  said  defendant,  not  regarding   his  ship  above 
said  promise  and  undertaking,  but  contriving  and  intending  to   injure  the  ^^  ^>™« 
said  plaintifis  in  this  behalf,  did  not  nor  would,  within  the  number  of  days      ^^^  * 
allowed  by  the  said  charter-party  as  aforesaid  in  that  behalf,  load  and  dis- 
charge the  said  oil  cakes  and  cargo :  and  on  the  contrary  thereof  the  said 
pluntifis  in  fact  say,  that  the  said  freighters  and  the  said  defendant,  kept 
and  detained  the  said  ship  and  vessel  over  and   above   the  said  fourteen 
tunning  days,  and  the  said  eight  demurrage  days,  at  W.  aforesaid,  for  a 
kmg  time  to  wit,  for  the  space  of  two  days,  whereby  the  said   plaintiffii 
were  put  to  great  costs,   charges,  and  expenses,  amounting,   to  wit,  to  the 
sum   of  30/.  in   and  about  the  maintaining   and  keeping  the   master  and 
mariners  of  the  said  ship  or  vessel,  and  during  that  time  lost  and  were  de- 
prived of  the  use   and  profits   of  the  said  ship   or  vessel,  to  wit,   at,  be.  j^o^.p^y. 
(venue)  aforesaid.     And  the  said  plaintiffs  in  fact  further  say,  that  by  rea-  ment  of 
son  of  the  premises,  a  large  sum  of  money,  to  wit,  the  sum  of  74/.  i8i.  freight, . 
became  due  and  payable  to  the  said  plaintifis,  as  and  for  the  freight  of  the  ^d"de^' 
said  ship  or  vessel  for  the  voyage  aforesaid,  and  primage  thereon,   accord-  morrage. 
mg  to  the  terms  of  the  said  charter-party,  to  be  paid  as  in  the  said  char- 
ter-party is  mentioned  and  agreed ;  and  a  further  sum  of  50/.,  as  and  for 
demurrage  for  the  detention  of  the  said  ship  or  vessel,  for   the  days  of 
demurrage,  in  the  said  charter-party  mentioned  to  be  paid,  as  therein  men- 
tioned, to  wit,  at  Lynn  aforesaid,  in  the  county  aforesaid,  whereof  the  said 
defendant  hath  always  there   had  notice ;   yet  the  said  defendant  not  re- 
garding bis  said  promises  and  undertaking,  hath  not  yet  paid  the  said  lastr 
mentioned  two  several  sums  of  money,   or  either  of  them,  or  any  part 
thereof  ^^  ^  W  ^  same,  or  any  part  thereof  to  the  said  plainti&  hath 
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•"  JL"^**  whoU/  neglected  and  refused,  and  still  doth  neglect  and  refuse,  contrary 
to  his  said  promise  and  undertaking,  to  wit,  at,  (venue)  aforesaid.  [Add 
common  counts  for  freight  and  demurrage,  as  ante,  61,  64;  and  a  coiaU 
for  the  use  and  hire  of  the  ship,  as  ante,  60,  work  and  labor,  money 
counts,  acount  stated,  and  breacfi.] 


On  t  wa- 

fpr  on  a 
brse-raca 
for  a  hunt- 
er*! 
sweep* 
flakes  (z). 

[♦227 

^•228' 


IX.    ON  WAGERS. 

For  that  whereas,  before  and  at  the  time  of  the  making  of  the  agree- 
tnent  and  the  promise  and  undertaking  of  the  ♦said  defendant  hereinafter 
next  mentioned,  a  certain  race  for  hunters'  sweepstakes,  amounting  to  a 
large  sum  of  *money,  to  wit,  the  sum  of  — »/.  was  about  to  be  run  over 
the  Nottingham  course,  to  wit,  at  — —  and  it  was  then  and  there  expected 


(x)  See  other  precedents,  post.^-^Herne, 
76,  176.— Bro  Red.  2^— Plead.  A.  97,  143, 
5216.— Morg.  Prec.  J92.— 1  Weiitw.  100  to 
119—2  Wentw.  541,  3,  4.  10  East,  22.-3 
T.  R  693.— I6]£a8t,  150. 

Horse -racing,  how  far  legal. — A  wager 
on  a  horse-race  is  legal,  if  the  sum  bet  do 
not  exceed  10/.  and  provided  the  race,  which 
is  the  8ubject«of  the  bet,  is  run  for  the  sum 
of  50/.  or  upwards,  or  25/.  deposited  by  each 
party,  2  Campb.  438—3  T.  R.  705.— 2  Stra. 
1159.— 2  Wils.  309.-2  Bla.  Rep  7(6.  4 
Burr.  2433—6  T.  R.  1—2  B.  &  P.  51.-9 
Ann.  c.  14. — 13  Geo.  c  19.  But  horse- 
races against  time  on  a  highway,  or  for  a 
•take  of  less  value  than  50/.  are  illegal.  4 
N.  R.  1—2  B.  &P.  51,54. 

When  the  game  itself  is  illegal,  then  no 
action  can  be  maintained  for  a  wager  re- 
specting it,  however  small  the  bet.  See 
infra. 

How  far  a  Jvdge  may  refuse  to  try  a  wo- 
ggr  — A  Judge  has,  it  seems,  a  right  to  ex- 
ercise his  discretion,  whether  he  will  try  a 
cause  between  the  parties  relative  to  an  idle 
or  frivolous  wager,  as  a  dog  .fight,  or  the 
like,  though,  if  he  suffer  it  to  be  tried,  and 
the  wager  was  not  illegal,  the  verdict  will 
not  be  disturbed.  Per  Abbott,  C.  J.  in  6 
D.  &  R.  27.— I  Ry.  &  Moo.  213—1  Car.  & 
P.  613.  S.  O.  2  H  Bla.  43— And  see  Chit. 
Col.  Stotvol.  i.  419,  notes.— 7  D.  &  R.  130. 
But  it  should  seem,  that  if  one  of  the  parties 
to  an  illegal  or  frivolous  wager,  demands  his 
deposit  from  the  stakeholder  before  the 
event  has  been  determiued,  or  before  the 
money  has  been  paid  over,  he  has  a  right  to 
insist  on  the  trial  of  the  cause  in  order  to 
recover  back  his  money,  id.  ibid. — 7  Price, 
640—8  B.  &  C.  221—6  D.  &  R.  28.-3 
Campb.  140.  2  Tounge  &  Jerv.  156.  Chit, 
jun.  on  Contracts,  2d  ed.  394,  395. 

What  wagers  legale  or  not  — A  wager  upon 
an  indifferent  matter,  which  has  no  tenden- 
cy to  produceany  public  mischief  or  individ. 
iial  inconvenience,  is  legal ;  but  to  make  the 
wager  legal,  the  subject-matter  of  it  must  be 
perfectly  innocent,  and  have  no  tendency  to 


impolicy  or  immorality.  3  Chit.  Com.  Law, 
82.— Cowp.  37  —3  T.  R.  693.-1  Salk.  356, 
n.— 5  Burr.  2802—1  Ld.  Raym.  69—3 
Salk.  14,  176—16  East,  16L.— A  wager  be- 
tween voters  on  the  event  of  an  election  (1 
T.  R.  56.-2  D.  &  R.  450.)  (Vide  Bunn 
V.  Riker,  4  Johns.  Rep.  42(5.  Lansing  v. 
Lansing,  8  Johns.  Rep.  454.  Vischer  t. 
Tates,  1 1  Johns.  Rep.  23.  fates  v.  Foot, 
12  Johns.  Rep.  1  (or  in  the  event  of  a  war 
(7  T.  R.  535.-1  T.  B.  67—3  B.  &  P.  194), 
or  concerning  the  produce  of  the  revenue, 
as  of  the  hop-duties  (2  T.  R.  610.-2  B.  & 
P.  130,)  or  tending  to  inconvenience  or  de- 
grade the  courts  of  justice  (2  Hen.  Bla.  43. 
-12  East,  247.-3  Campb.  140.-1  Car.  6l 
P.  163.-1  Ry.  &  Moo  213.-7  Price,  540. 
8  B.  4&  Cres  221—6  D  &  R.  28.— Supra), 
or  concerning  an  abstract  question  of  law 
or  legal  practice,  in  which  the  parties  have 
no  interest  (12  East,  247),  is  illegal  and 
void.  A  cock-match,  or  a  wager  upon  it,  is 
illegal.  3  Campb.  140.  So  is  a  wager  on 
the  result  of  a  sparring  exhibition.  1  Bing. 
1.-7  J.  B  Moore,  212. 

A  wager,  prejudicial  to  the  interest  or 
feelings  of  a  third  person,  as  on  the  sex  of 
a  person,  is  illegal.  Cowp.  7*^9. — 2  Lev. 
161.-1  B.  &  A.  683.  A  wager,  whether 
an  unmarried  woman  has  had  a  child  was 
held  void.  4  Campb.  152.  A  wager  tend- 
ing  to  restrain  marriage  is  void.  10  East, 
22.  A  wager  on  the  life  of  Bonaparte  was 
held  void.  16  East,  150.  (See  Phillips 
V.  Ives,  1  Rawle,  36.)  A  person  may  lay  a 
wager  upon  his  own- age.  3  Campb.  168. 
There  is  no  illegality  in  betting  a  rump  and 
dozen.     Id. ibid. 

By  the  9  Ann.  c.  14.  s.  15.  all  written 
securities  given  to  secure  the  payment  of 
money  won  at  any  game  are  void.  See  3 
SUrk,  1.— I  Wils.  220—2  Wils.  36— Chit- 
ty  on  Bills,  78,  7th  edit.  But  an  action  of 
assumpsit  will  lie  to  recover  money  won  at 
play  at  a  legal  game  not  amounting  to  10/. 
1  Esp.  Rep.  235. 

Supposing  the  subject-matter  of  the  wa^ 
ger  to  be  legal,  the  point  must  not  be  certain 
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that  a  certain  horse  called  ,  ani  also  certain  other  horses,  would  Vun  the       <*" 

said  race  over  the  said  course,  for  the  said  stakes,  to  wit,  at,  &c.   (venue)   ^^•■■■' 
and  thereupon,  heretofore,  to  wit,  on,  &c.   (y)  at,  &;c.   (venue)  aforesaid,  it 
was  agreed  bj  and  between  the  said  plaintitf  and  the  said  defendant,  that  if 

the  said  horse  called ,  in  running  the  said  race,  should  beat  the  said  other 

horses  which  should  run  the  said  race  over  the  said  course,  for  the  said 
stake,  he  the  said  defendant  should  pay  to  the  said  plaintiff  the  sum  of 
— L  of  lawful  money  of  Great  Britain  ;  but  that  if  the  said  horse  called 

,  should  be  beaten  by  any  or  either  of  tlie  said  other  horses  which  should 

nm  as  aforesaid,  he  the  said  plaintiff  should   pay   to  the  said  defendant  the 
sum   *of — L  of  like  lawful  money.     And  the    said  agreement  being  so    [^29] 
made  as  aforesaid,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  Mutaal 
(venue)  aforesaid,  in  consideration  thereof,  and  that  the  said  plaintiff,  at  the  ^l)^*'^ 
special  instance  and  reque^  of  the  defendant,  had  then  and  there  under- 
taken, and  faithfully  promised  the  said  defendant  to  perfonn  and  iiilfill  the 
said  agreement  in  all  things,  on  the  said  plaintiff^s  part  and  behalf  to  be 
performed  and  fulfilled ;  he  the  said  defendant  undertook,  and  then  and 
there  faithfully  promised  the  said  plaintiff  to  perform  and  fulfill  the  said 
agreement  in  all  things,  on  the  said  defendant's  part  and  behalf  to  be  perform-  . 
ed  and  fulfilled.     And  the  said  plaintiff  in  fact  saith,  that  after  the  making  of  menu. 

u  to  one  part,  and  contingent  as  to  the  maintain  an  action  against  the  loaer  for  mon* 

oUier.     5   Burr.  2802.     Bat  a  person  who  ey  paid,  to  recover  the  amoant.     3  Campb. 

iays   a   wager  cannot  set    it  aside  on    the  16 H. 

ground,  that  at  the  time  when  it  was  lain  Dedaratian. — It  is  necessary,  in  an  action 

Uie   opposite    party   had   received  informa-  against  the   loser  of  a  wager,  to  state  the 

tion  that  be  was  mistaken  :  and  it  is  too  late  special  circumstances,  and  the  wager  cannot 

lor  him,  on   his  discovering  his  mistake,  to  be  recovered  from  him  under  an  indebitatus 

connterinsod  the    aathority  of  the    stake-  count.    6  Mod    liJ9. — 12  Mod  til  — 3  Lev. 

holder  to   pay  over  the  mon-^y  betted.      4  ll(j.— Carth.  33cj.— Ld.  Ray.  69.— Salk.  23. 

Campb.  157  —See  5  Burr  2639.  3  T.  R  700.    But  the  stake  may  be  recover- 

Aetion  to  reaner  deposit  money. — It  has  ed  from  the  stake-holder  upon  a  comnpon 

been  decided,  that  a  stake- holder  is  bound  count  for  money  had  and  received.    6  Mod. 

tn  retain  the  money  till  one  of  the  parties  be  128. — 12     Mod.    81. — In     the    declaration 

clearly  entitled  to' receive  it;  and  if  he  un«  against  the  loser,  mutual  promises  should  in 

duly  pay  it  over  to  either  party  not  entitled  general  be  stated  :  and  though  it  has  been 

to  it,  be  will  be  liable  to  repay  tiie  stake. —  usual  to  allege  that  a  discourse  was  had,  ^lc. 

5  Burr.  2639.     But  whilst  the  stake  remains  as  in    the  ca^c   of  feigned  issues  (3  T.   R. 

in  the  hands  ot  the  stake-holder,  either  par-  693),  that  form  is  unnecessary,  and  it  is  suf- 

tjr  may  sue  him  for  the  stake  he  deposited,  ficient  to  state  as  inducement  the  ezpecta- 

7   Price,  540. — 8  B.   &  Crcs.  221.      And  tion  of  the  event  upon  which   the   parties 

money  deposited   on  an  illegal   waser  may  betted,  and  then  show  the  agreement,  <&c. 

be  recovered  by  either  party  from  the  stake-  of  the  parties,  with  other  proper  averments 

bolder,  before  it  has  been  paid  over,  whether  of  the  events  on  which  the  right  of  the  ac- 

the  wager   has  been   determined  or  not.     3  tion  depends.     If  a  man  agrees  to  ride  with- 

Taont    282. — 4  Taunt.  474. — 6  T.  R.  405.  out  a  whip  or  stick,  or  other  arras,  an  alle- 

mu  — 3  Esp.  253,  sembie  contra.     But  an  ac-  gation  that  he  rode  without  whip  and  stick, 

tion  cannot  t>«  maintained  by  the  loser  of  or  other  arms,  is  a  sufficient  averment  of 

tn  illegal  wager  after  the  sum  has  been  paid  performance  ;  at  least,  it  is  good  after  ver- 

to  the   winner  ;  for   when  both   parties  are  diet.     2  Ld.  Raym.  1366. 

partieeps  eriminis^  the  rule  is,  that  in  pari'  Plea. — See  a  plea  of  special  denial  that 

de'icto  potior  est  conditio  possidentis,    6  T.  plaintiff  won   the    wager,    1    Wentw.  101 ; 

R.  575. —  I   East,  !H>. — 8  East,  381,  in  note,  but  the  general  issue  is  the  most  usual  plea. 

aee. — 7  T.  R.  535,  contra.  (y)  The  day  of  the  wager,  or  about  it. 

An  agent  who  is  sutborized  only  to  con-  (z)  Where  an  agreement  has  been  stated, 
tract  illegal  bets,  cannot,  if  he  loses,  pay  the  there  seems  to  be  no  occasion  for  the  state- 
winner  without  an  express  direction  so  to  ment  of  mutual  promises,  2  New  Rep.  62. 
do.  4  Taunt.  165.  Where  a  dinner  is  order-  — 3  Bingh.  470,  and  see,  in  general,  as  to 
ed  at  a  tavern  by  the  authority  of  two  per-  the  statement  of  mutual  promises,  supra, 
sous  who  have  laid  a  wager  of  a  rump  and  ante,  vol.  i.  265. 
dozen,  if  the  winner  pays  the  bill,  he  may 

Vol.  n.  22 
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•>^^'  the  said  agreement,  to  wit,  on  the  daj  and  year  aforesaid,  at  the  Notting- 

*  ham  course  aforesaid,  to  wit,  at,  8£c.  (venue)  aforesaid,  the  said  race  for 

the  said  stakes  was  run  between  the  said  horse  called  ,  and  divers,  to 

wit, other  horses ;  and  that  in  running  the  said  race,  the  said  horse 

called  -— *-  did  beat  the  said  other  horses  so  running  as  aforesaid,  where- 
of the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at, 
be.  (venue)  aforesaid,  had  notice ;  yet  the  said  defendant  not  regarding 
the  said  agreement,  nor  his  said  promise  and  undertaking  so  by  him  made 
as  aforesaid,  but  contriving  and  fraudulently  intending,  craftily  and  subtly 
to  deceive  and  defraud  the  said  plaintiff  in  this  behalf,  hath  not  as  yet  paid 
ttke  said  sum  of  — L  or  any  part  thereof  to  the  said  plaintiff,  although  ofl^ 
requested  so  to  do ;  but  hatli  hitherto  whoUy  neglected  and  refused,  and 
still  neglects  and  refiises  so  to  do,  to  wit  at,  be.  (venue)  aforesaid. — [If 
the  precUe  tertm  of  the  race,  or  the  bet  be  doubtful,  imert  another  spe* 
eial  count,  and  add  the  cowUsfor  money  had  and  received,  and  the  account 
etated  ;  ihe  jint  m  the  mpposttion  of  the  defendants  having'  received 
the  depoiit  numey,  and  the  latter  to  meet  any  admission  of  the  debt.] 

pi'gSOl  For  that  whereas,  before  and  at  the  time  of  the  making  of  the  agree- 
On  A  ment,  and  the  promise  and  undertaking  of  the  *said  defendant  hereafter 
hoTse-raoe  jj^^t  mentioned,  the  said  plaintiff  was  the  owner  and  proprietor  of  a  certain 
^^^'f^r  filly,  and  the  said  defendant  was  the  owner,  and  possessed  of  a  certam 
a  Bam  of  other  filly,  to  wit,  at,  &c.  (venue).  And  thereupon,  heretofore,  to  wit, 
foi^tted  ^^^  ^^*  (^)  ^^'  ^^*  (venue)  it  was  agreed  by  and  between  the  said  plaintiff 
bythede-  and  the  said  defendant,  that  a  race,  to  wit,  a  race  of  —  miles  should  be 
fendant's  nin  by  and  between  the  said  fillies  of  them  the  said  plaintiff  and  defendant 
dbf&tdfin  at  Chester,  to  wit,  at  the  Chester  races,  to  be  holden  in  the  year  of  our 
numing  Lord  ^—  when  the  said  fillies  respectively  would  be  two  years  old,  for 
his  hone  — /.  each,  and  that  one  half  of  that  sum  should  be  forfeited  by  the  party 
^  making  default,  in  causing  his  filly  to  run  the  said  race  ;  each  of  the  said 

fillies  to  carry  eight  stone.  And  the  said  agreement  being  so  made  as 
aforesaid,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  be.  (venue) 
aforesaid,  in  consideration  thereof,  and  that  the  said  plaintiff,  at  the  special 
instance  and  request,  be.  [Here  state  mutual  promises,  as  ante,  2*23.]  And 
the  said  plaintiff  in  fact  saith,  that  although  the  Chester  races,  in  the  year 

of  our  Lord aforesaid,  were  had  afterwards,  to  wit,  on  the  day  and 

year  aforesaid,  at,  be.  aforesaid,  and  the  said  filly  of  the  said  plaintiff  was 
then  and  diere  ready  and  prepared  to  run  the  said  race,  and  for  that  pur- 
pose was  then  and  diere,  to  wit,  on  the  day  and  year  aforesaid,  duly  started 
with  the  said  weight  of  eight  stone,  so  agreed  upon  as  aforesaid,  and  did 
then  and  there  proceed  on  the  said  race :  yet  the  said  defendant  not  re- 
garding the  said  agreement,  nor  his  said  promise  and  undertaking  so  by 
him  made  as  aforesaid,  then  and  there  wholly  neglected  and  omitted  to 
cause  the  said  filly  of  the  said  defendant  to  run  the  said  race,  and  tlierein 
wholly  failed  and  made  default,  and  thereby  the  said  defendant  then  and 
there  forfeited  and  became  liable  to  pay  to  the  said  plaintiff  the  sum  of 
— l.  so  agreed  to  be  forfeited,  as  half  of  the  said  sum  of  — L  as  aforesaid. 

(a)  See  precedjn|^  form  and  notei.    The    it  was  held  sufficient,  and  the  plaintiff  re- 
above  form,  after  leveral  objectione  taken  to    covered,  A.  D.  1815. 

(b)  The  day  of  the  wager,  or  about  it. 
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Yet  the  said  defendant,  althcmgh  often  requested  so  to  do,  hath  not  yet       ^ 
piid  the  same,  or  any  part  thereof,  to  the  said  plaintiff,  but  hath  hitherto  ^^***'' 
altqg^her  neglected  and  wholly  refused,  and  still  neglects  and  refiises  so 
to  do,  to  wit,  at,  be.  (venue)  aforesaid. 

And  whereas  also  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  S««ond 
be.  (venue^  aforesaid,  it  was  agreed  between  the  *said   plaintiff  and  the  ^'^^e^ 
said  defendant,  that  a  certain  other  filly  of  the  said  plaintiff,  and  a  certain  oontnct 
odier  filly  of  tfie  said  defendant,  should,  at  the  Chester  races,  in  die  year  ^^^  i^^' 

of  our  Lord aforesaid,  run  a  race  against  each  other,  to  wit,  a  race  ^f*^ 

of miles,  for  the  sum  of — L  each,  and^  that  in   case  of  defoult  by 

rither  the  said  plaintiff  or  the  said  defendant  in  causing  the  said  race  to 
be  run,  the  sum  of — L  half  of  the  said  sum  of — I.  should  be  paid  by 
the  party  making  such  default  to  the  other  of  them.  And  the  said  last^ 
meationed  agreeofient  being  so  made  as  aforesaid,  thereupon,  heretofore,  to 
wit,  on  the  day  and  year  aforesaid,  at,  be.  (venue)  aforesaid,  in  consider* 
atioD  thereof,  and  that  the  said  plaintiff  had  then  and  there  undertaken, 
be. — [Here  state  mutual  promises^  as  antCy  228.]     And  the  said  plaintiff 

in  fiict  saith,  that  although  the  Chester  races,  in  tiie  yearof  our  Lord 

aforesaid,  were  had  afterwards,  to  wit,  on,  be.  the  day  and  year  aforesaid, 
at,  &c.  (venue)  aforesaid,  and  although  he,  the  said  plamtiff,  was  then  and 
there  ready  and  willing  to  perfom  and  fiilfill  the  said  last-mentioned  agree- 
ment on  his  part,  and  for  that  purpose  did  cause  thQ  said  last-mentioned 
filly  of  the  said  plaintiff,  to  attend  the  said  races  on  the  day  and  year  last 
aforesaid,  in  order  to  run  the  said  last-mentioned  race,  and  to  proceed  up- 
on the  same,  and  to  go  the  distance  so  agreed  upon  as  last  aforesaid,  to 

wit, miles  to  wit,  at,  be.  (venue)  aforesaid  ;  yet  the  said  defendant 

not  regarding  the  said  last-mentioned  agreement,  nor  bis  said  last-mention- 
ed promise  and  undertaking,  but  contriving  and  intending  craftily  and  subt- 
ly to  deceive  and  defi'aud  the  said  plaintiff  in  this  respect,  wholly  neg- 
lected and  omitted  to  perform  and  fiilfill  his  part  of  the  said  last-mention- 
ed agreement,  and  neglected  to  cause  or  procure  his  said  filly  to  be  pres- 
ent, and  run  the  said  race  as  aforesaid  ;  whereby,  and  by  means  of  the 
premises,  he  the  said  defendant  became  liable  and  ought  to  have  paid  to 
the  said  plaintiff  the  sum  of  — I.  as  a  forfeit  for  such  last-^nentioned  de- 
fault, according  to  the  tenor  and  effect  of  the  said  agreement  so  made  as 
last  aforesaid.  But  to  pay  the  same,  or  any  part  thereof,  he  the  said  de- 
fendant hath  from  thence  hitherto  wholly  refused  and  neglected,  although 
he  was  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  and  oftentimes 
afterwards  requested  by  the  said  plaintiff  to  pay  the  same,  to  wit,  at,  be. 
(venue)  aforesaid. 

Third 

And  whereas  also  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  count,  on 
be.  (venue)  aforesaid,  in  consideration  that  the  *said  plaintiff,  at  the  like  ^  mutnal 
special  instance  and  request  of  the  said  defendant,  had  then  and  there  un-  fj^itt 
dertaken  and  faithfully  promised  the  said  defendant,  that  the  said  plaintiff  sum  of 
would,  at  the  Chester  races,  then  expected  to  be  holden  in  the  year  of  bur  ^^^J^ 

Lord aforesaid,  cause  and  procure  a  certain  filly  of  the  said  plaintiff,  notrui- 

to  run  a  race  with  and  agamst  a  certain  filly  of  the  said  defendant,  for  — L  ning. 
each,  or  would  forfeit  to  the  said  defendant  the  sum  of—/,  he  the  said    [*S32] 
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o"       defendant  undertook,  and  then  and  there  faithfully  promised  the  said  plain- 
'   tiff,  that  he  the  said  defendant,  would,  at  the  said  Chester  races,  in  the  year 

of  our.  Lord aforesaid,  cause  and   procure  a  certain  filly  of  the   said 

defendant,  to  run  a  race  with  and  against  the  said  filly  of  the  said  plain- 
tiff, for — L  each,  or  would  forfeit  to  the  said  plaintiff  the  hke  sum  of — L 
And  the  said  plaintiff  in  fact  saith,  that  although  he,  the  said  plaintiff, 
confiding  in  the  said  last-mentioned  promise  and  undertaking  of  the  said 
defendant  afterwards,  to  wit,  on,  &;c.  the  said  Chester  races  being  then 
holden  in  that  year,  did  produce  and  have  ready  the  said  last-mentioned 
filly  of  the  said  plaintiff,  to  run  the  said  race  with  and  against  such  filly 
of  the  said  defendant  as  aforesaid,  for  the  said  sum  of — I.  each,  and  was 
then  and  there,  to  wit,  at,  fcc.  (venue)  aforesaid,  ready  and  willing  to  cause 
such  filly  to  run  the  same  race ;  whereof  the  said  defendant,  then  and 
there,  to  wit,  on  the  day  and  year  aforesaid  at,  &c.  (venue)  aforesaid,  had 
notice  ;  yet  the  said  defendant,  not  regarding  his  said  last-mentioned  pro- 
mise and  undertaking,  did  not,  nor  would  produce,  or  cause  or  procure  the 
said  last-mentioned  filly  of  the  said  defendant,  to  run  the  said  race  with 
or  against  the  filly  of  the  said  plaintiff,  at  the  said  Chester  races,  but 
wholly  neglected  and  omitted  so  to  do :  by  means  whereof  he,  the  said 
defendant,  then  and  there  forfeited  to  the  said  plaintiff  the  said  last-men- 
tioned sum  of  — l.  according  to  the  tenor  and  effect  of  the  said  last-men- 
tioned promise  and  undertaking,  and  became  liable  to  pay,  and  ought  to 
have  paid  the  same  to  the  said  plaintiff ;  yet  the  said  defendant,  not  re- 
garding his  said  last-mentioned  promise  and  undertaking,  but  contri\ing, 
and  fraudulently  intending,  craftily  and  subtly  to  deceive  and  defraud  the 
said  plaintiff  in  this  respect,  hath  not,  (although  often  requested  so  to  do), 
as  yet  paid  the  said  sum  of — L  so  forfeited  as  last  aforesaid,  or  any  part 
thereof,  to  the  said  plaintiff,  but  hath  hitherto  wholly  neglected  and  re- 
fused so  to  do,  and  still  doth  neglect  and  refuse,  to  wit,  at,  ice.  (venue) 
aforesaid. — [Add  a  count  on  an  account  stated,  and  breach,] 

For  mo-  For  that  whereas,  before  and  at  the  time  of  the  making  of  the  promise 

by^ettinff  ^"^  undertaking  of  the  said  defendant  hereafter  next  mentioned,  a  certain 
at  a  horse-  race  was  intended,  and   then  shortly  about  to  be  run,  at  a  certain  place 

race  (c).     called ,  in  the  county  of ,  by  and  between  a  certain   horse  called 

r-,  and   a  certain  horse  called ,  for  a    certain  piece    of  plate  of 

great  value,  to  wit,  of  the  value  of  100/.  (rf),  to  wit,  at,  fcc.  (ventui)  and 
thereupon,  heretofore,  to  wit,  on,  fcc.  at,  fcc.  (venue)  in  consideration  that 
the  said  plaintiff,  at  the  special  instance  and  request  of  the  said  defendant, 
had  then  and  there  undertaken  and  faithfully  promised  the  said  defendant 
[*233]    *to  pay  him  the  sum  of  — /.  of  lawful   money  of  Great  Britain,  in  case 

the  said  horse  called ,  in  the  event  of  the  said  race,  should  win   the 

said  piece  of  plate,  so  intended  and  about  to  be  run  for  as  aforesaid,  he 
the  said  defendant  undertook,  and  then  and  there  faithfully  promised  the 
said   plamtiff  to  pay  him  the  sum  of  — /.  in  case  the  said  horse  called 

should  not,  in  the  event  of  the  said  race,  win  the  said  piece  of  plate 

so  intended  and  about  to  be  run  for  as  aforesaid  ;  and  the  said  plaintiff-  in 
fact  says,  tliat  the  said  race,  so  about  to  be  run  as   aforesaid,  was  after- 

(c)  See  form,  2  Wentw.  545.     See  note    race  must  have  been  for  a  prize  of  5C/.  or 

to  form,  ante,  226.  upwards,  4  T.  R  1  j  but  25/.  on  each  side 

{d)  See  form  and  note,  ante,  226.    The     will  suffice,  4  Burr.  2433.    Ante,  226,  cote. 
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wards,  to  wit,  on  the  day  and  year  aforesaid,  accordingly  run  at  the  said       o" 

place  called,  &c.    by  and  between  the  said  horse  called ,  and  the  said 

'horse  called ,  for  the  said  piece  of  plate  so  intended  and  about  to  be 

run  for  as  aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid  ;  and  that,  in  the 
eFenl  of  the  said  race,  the  said  horse  called  —« —  did  not  win  the  said 
piece  of  plate,  for  that  the  same  was  then  and  there  won  by  the  said 
horse  called ,  whereof  the  said  defendant,  on.  the  day  and  year  afore- 
said, at,  &c.  (venue)  had  notice  ;  and  by  means  thereof,  and  according  to 
the  tenor  and  effect  of  the  said  promise  and  undertaking,  he  the  said  de- 
fendant then  and  there  became  liable  to  pay  to  the  said  plaintiff  the  said 
sum  of — L  when  he  the  said  defendant  should  be  thereunto  afterwards 
requested. — [Add  counts  for  money  had  and  received,  account  stated  and 
breach,] 

For  that  whereas  heretofore,  to  wit,  on,  fee.  at,  &c.  (venue)  a  certain  Onawa- 
discourse  was  had  by  and  between  the  said  plaintiff  and  the  said  defend-  f^^^  ?°"" 

ant,  of  and   concerning  the  weight  of hogs  of  the  said  plaintiff,  and  the 

upon  that  discourse,  the  said  defendant  then  and  there  affirmed  that  the  weight  of 
said  hogs  did  not  weigh  seven  stone  a-piece,  one  with  the  other,  which  the  ^^^  (*^* 
said  plaintiff  then  and  there  denied,  and  affirmed  that  the  said  hogs  did  weigh 
seven  stone  a-piece,  one  with  the  other  ;  and  thereupon,  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  in  consider- 
ation that  the  said  plaintiff,  at  the  special  instance  and  request  of  the  said 
defendant  then  and  there  undertook,  and  faithfully  promised  the  said  de- 
fendant to  pay    him  — L  of  lawful  money  of  Great  Britain,  if  the  said 

hogs  did  not  weigh  seven  stone  a-piece,  one  with   the  other,  upon 

weighing  the  same  the  then  next  day ;  he  the  said  defendant  undertook, 
and  then  and  there  faithfiilly  promised  the  said  plaintiff  to  pay  him  — L  of 

like  lawful  ^money,  if  the  said hogs  did  *weigh   seven  stone  a-peice,    r#o34i 

one  with  the  other,  upon  weighing  the  same  the  next  day ;  and  the  said    *- 

plaintiff  m  fact  saith,  that  the  said hogs,  upon  the  next  day,  to  wit, 

upon,  &c.  at,  &c.  (venue)  aforesaid,  were  weighed,  and  that  the  said 

hogs  then  and  there,  upon  weighing  the  same  as  aforesaid,  weighed  seven 
stone  a-piece,  one  with  the  other,  whereof  the  said  defendant  afterwards, 
to  wit,  upon  the  same  day  and  year  last  aforesaid,  had  notice,  to  wit,  at, 
be.  (venue)  aforesaid. — [Add  counts  for  money  had  and  received,  and  on 
an  account  stated  and  breach,] 

For  that  whereas  heretofore,  to  wit,  on  &c.  (g)  at,  &;c.  (venue)  in  con-  Forrecov- 
sideration  that  the  said  plaintiff,  at  the  special  instance  and  request  of  the  ®e"^*)o™^ 
said  defendant,  had  then  and  there  agreed  with,  and  undertaken,  and  faith-  the  game 
fclly  promised  the  said  defendant  to  play  at  a  certain  game,  that  is  say,  ©^  crib- 
at  a  certain  game  called  cribbage,  with  the  said  defendant,  and  to  pay  ^*  ^^' 
him  all  such  sum  and  sums  of  money  as  he,  the  said  plaintiff,  should  lose 
to  the  said  defendant,  by  means  of  his  said  playing  with  the  said  defend- 
ant, he,  the  said  defendant,  then  and  there  agreed  with,  and  undertook, 
and  faithfully  promised  the  said  plaintiff  to  play  at  the  said  game,  with 


22^! 


e)  See  Plead.  A.   97.      See  note,  ante,    recoverable  in  an  action  of  assumpBity  see  J 

£sp.  R.  235,  and  stat.  9  Ann.  c.  14.    2  Bla. 

(/)  See  precedents    for   money  lost  at    Rep.  1226,  ante,  226,  note, 
vhtst,  2  Wentw.  543,  544.-2  Sid.  425.—        (g)  The  day  of  the  gaming,  or  aboot  it. 
MoBej  won  fairly  at  play,  if  under  10^  is 
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^       the  said  plaintiff,  and  to  pay  the  said  plaintiff  all  such  sum  and  sums  of 
WAOBM.   Q^QQQy^  2^j  \^Q^  IJiQ  S2Q(}  defendant,  should  lose  to  the  said  plaintiff,  by  means 

of  his  so  playing  with  the  said  plaintiff,  when  he  Uie  said  defendant 
should  be  thereunto  afterwards  requested;  and  the  said  plaintiff  avers, 
that  he,  confiding  in  the  said  promise  and  undertaking,  and  agreement  of 
the  said  defendant,  did  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
at,  &c.  {vemu^  aforesaid,  play  at  the  said  game  with  the  said  defendant, 
who  did  also  then  and  there  play  at  the  said  game  with  the  said  plaintiff; 
and  also  the  said  defendant  by  means  of  his  so  playing  with  the  said  plain- 
tiff as  aforesaid,  did  then  and  there  lose  to  the  said  plaintiff,  who  did  then 
and  there  win  of  the  said  defendant  divers  sums  of  money,  amounting  to 
a  large  sum  of  money,  to  wit,  the  sum  of  10/. ;  yet  the  said  defendant, 
although  he  was  then  and  there,  and  oftentimes  afterwards  requested  by 
the  said  plaintiff  to  pay  him  the  said  sum  of  money,  so  by  him  lost  to 
the  said  plaintiff  in  manner  aforesaid,  did  not  nor  would,  when  he  was  so 
requested  as  aforesaid,  pay,  nor  hath  be,  at  any  time  before  or  since,  hith- 
erto paid  or  caused  to  be  paid  the  said  sum  of  money  so  by  him  lost  to  the 
[^^5]  said  plaintiff  as  aforesaid,  or  any  part  thereof,  to  ^e  said  plaintiff,  but 
hath  hitherto  wholly  refused,  and  still  refuses  so  to  do,  to  wit,  at,  &c.  afore- 
said.— [Add  the  money  counts,  account  stated,  and  breach.] 


OH   TEIOR" 
ZO  lUUES. 


X.  ON  FEIGNED  ISSUES. 


I^i^^^d^^  Mchadmat  Term,  1   fVUliam4. 

two  '        ISlenhorough* 

counts,  at       — —  (to  wit.)     Be  it  remmembered  (A),  that  on  next  after 


the  suit  of  jjj  ijjjg  ^SiXne  Term,  before  our  lord  the  *king  at  Westminster,  comes  A. 

partners*  B.  by his  attorney,  and  brings  into  the  court  of  our  said  lord  the 

first  count  king,  before  the  king  himself,  now  here,  his  certain  bill  against  C.  D.  be- 
tUmmnff'  ^S  ^  ^^  cutsody  of  the  marshal  of  the  Marshalsea  of  our  said  lord  the 
creditor^  king,  before  the  kmg  himself,  of  a  plea  of  trespass  on  the  case  upon  pro- 
debt,  and 

"^^^  t  lA         ^^^  When  the  issue  is  in  the  Common  tor's  debt,  or  an  act  of  bankruptcy,  or  the 

^v     tf   ^1®<^*  there  is  no  memorandum,  but  the  is-  validity  of  a  will,  right  of  common,  or  any 

m  act  ot    ^^^  begins  with  the    declaration.    2  Rich,  other  fact ;  for  the  Court  of  Chancery  ought 

Dankrupt-   C.  P.  120.— 1  Wentw.  136.  to  be  very  cautious  of  deciding  upon  facts, 

^Z^nai        (0  ^®  forms  of  different  feigned  issues,  without  niBt  directing  an  issue,  9  Ves.  168. 

[*s2dOj    post,  237,  &c.    1  Wentw.  120,  to  140,  and  Venue.— Vf  hen  the  venue  is  local,  and  a 

Index,  vol.   ii. — Plead.   A.   100,150. — Lil.  fair  trial  cannot  be  had  in  the  proper  county, 

£nt.  45,  65,  66. — 2  Rich.  C.    P.   120. — 1  the  question  may,  by  feigned  issue,  be  tried 

Mod.  Ent.  139,  and  Feigned  Issues  in  gene-  in  any  other  countv.  Skin.  44. 

ral,  Yin.  Ab.  Feigned  Action :  Com.  Dig.  Who  to  be  the  plaintiff  in,  2  Rose,  97. 

tit.  Chancery.    Formerly,  the  feigned  issue  Declaration. — The      declaration    usually 

was  more  prolix    than  at  present,  see  2  commences  with  an  allegation  that  a  certain 

Saund.  261.    2  Chit.  Gen.  Pract.  352.  discourse  was  had,  &c.  but  in  some  cases, 

Jfature  of  feigned  issue. — A  feigned  issue  as  when  a  petitioning  creditor's  debt  is  to 

IS  in  the  nature  of  a  wager  (see  the  notes  to  be  tried,  it  is  usual  to  begin  with  an  induoe- 

form,  ante,  226,)  between  two  or  more  par-  ment,  as  follows,  1   Wentw.   188  : — ^*  Far 

ties,  Invented  to   ascertain  a  matter  in  dis-  that  tohereas  before  and  ai  the  time  of  the 

pute  between  them,  and  is  either  authorized  making  the    promise    and  undertaking   of 

by  act  of   parliament,  or   directed  by  the  the  said  defendant  hereinafUr  next  mention' 

Court  of  Chancery,  to  try  the  existence  of  ed,  a  certain  commission  of  bankruptcy  had 

a  modus  as  above,  or  of  a  petitioning  credi-  been  and  was  issued  against  the  said  d^emd- 
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nuses ;  and  there  are  pledges  for  the  prosecution,  to  wit,  John  Doe  and  <>"  riuoir- 

Richard  Roe,  which  said  bill  follows  in  these  words,  that  is  to  say, *"  imu»«. 

(yemie)  to  wit,  A.  B.  complains  of  C.  D.  being  in  the  custody  of  the  mar- 
shal of  the  Marshalsea  of  our  lord  the  king,  before  the  king  himself.  — 
*Fot  that  whereas,  before  and  at  the  time  of  the  making  of  the  pronuse  r*237i 
and  undertaking  of  the  said  defendants  hereinafter  next  mentioned,  a  cer- 
tain joint  commission  of  bankrupt  had  been  and  was  issued  against  the 
said  defendants,  to  wit,  at,  &c.  (venue)  and  thereupon  afterwards,  and  be- 
fcie  the  making  of  the  said  promise  and  undertaking,  to  wit,  on,  &c.  at, 
be.  (venue)  aforesaid,  a  certain  discourse  was  had  and  moved  by  and  be- 
tween the  said  plaintiffi  and  the  said  defendants,  wherein  a  certain  ques- 
tion then  and  there  arose;  that  is  to  say,  [whether  the  said  defendants 
were,  at  the  issuing  of  the  said  joint  commission^  jointly  indebted  to  the 
said  plaintiffs y  as  surviving' partners  of  E,  F.  late  of,  fyc.  iron  master, 
iiceased,  in  the  sum  of  — 4.  or  upwards ;]  and  in  that  discourse  the  said 
plaintifi  then  and  there  asserted  and  affirmed  that  the  said  defendants 
were,  be.  [same  as  the  words  in  italics  to  the  end]  which  said  assertion 
and  affirmation  the  said  defendants  then  and  there  contradicted  and  denied, 
and  then  and  there  asserted  and  affirmed  the  contrary  thereof ;  and  there- 
upon, afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue) 
aforesaid,  in  consideration  that  the  said  plamtiffs,  at  the  special  instance 
and  request  of  the  said  defendants,  had  then  and  there  paid  to  the  said 
defendants  the  sum  of  51.  of  lawful  money  of  Great  Britain,  they  the  said 
defendants  undertook,  and  then  and  there  faithfully  promised  the  said 
pkuntiffi  to  pay  them  the  sum  of  lOZ.  of  like  lawful  money,  if  they  the 
said  defendants  were  at  the  issuing,  be.  [same  as  the  words  in  ^italics].  [^^8] 
And  the  said  plaintiffs  in  fact  say,  that  the  said  defendants  were  at  the 
issuing  of  the  said,  be.  [same  as  the  words  in  italics]  to  wit,  at,  be.  (ye- 
mu)  afiwesaid,  whereof  the  said  defendants,  on  the  day  and  year  afore- 
said, at,  be.  (venue)  aforesaid,  had  notice,  whereby  they  the  said  defend- 
ants, then  and  there  became  liable  to  pay  and  ought  to  have  paid  to  the 
said  plaintiffi  the  sum  of  lOZ. :  And  whereas  also  after  the  issuing  of  the  Second 
said  conomission  against  the  said  defendants  as  aforesaid,  to  wit,  on   the  f^^^^f 

day  and  year  aforesaid,  at,  be.  (venue)  aforesaid,  a  certain  other  discourse  bankrupt- 
cy. 

At,  mtd  thereupon  afterwards  and  before  the  the  plaintiff  in  ejectment,  had  taken  poeaes*   * 

^eJttMg  of  tke  said  promise  and  Hndertaking,  sion  of  more  ]and  than   he   had   recovered 

to  wUy  on,  4^.  at,  ^.  a  certain  discourse,  or  not.     Jackson   and    Ostrander  v.    Has- 

^"    itating    the    wager    to   have    been  brouck,  5  Johns.  Rep.  366. — 5  Burr.  2673. 

^'wketker  at  the  Ume  of  the  issuing  of  suzh  Vide  Saunders  v.  Wright,  1  Taunt.  369.) 

CMmuriom  the  said  drfendant  was  indebted  Leave  of  Court  to  try. — The  attempt  to 

to  the  said  plaintiff  tn  the  sum  of  lOOZ.,  try  a  feigned  isiue  without  leave   of  the 

Ac."    Bee  3  Tonnge  &  Jery.  305.    '(On  a  court,  or  the  direction  of  an  act  of  pariia- 

■olioa  to  yacat^  a  judgment  entered  on  a  ment  is  a  contempt  of  court,  4  T.  R.  402 ; 

^d  and  a  warrant  of  attorney,  on  an  alle-  and  trying  a  feigned  issue  without  such  con- 

ptioii  of  usury :  if  the  fact  be  put  in  doubt,  sent  is  a  contempt,  and  afler  such  trial  the 

t  ooart  of  common  law  may,  in  its  discre-  proceedings  will  be  stayed.    4  T.  R.  402.— 

tioQ,  award  a  feigned  iMue  to  try  the  fact.  9  £ast,  301.— 15  East,  309. 

Cook  9,  Jones,  Uowp.  727.     1  Taunt.  iX3.  Other  Points  — As  to  consolidation  of  is- 

--Wudel  V.  Eden,  2  Johns.  Cas.  258.—  sues,  see  5  Taunt.  167. 

Hevit  «.  Fitch,  3    Johns.  Rep.  250.     2  As  to  costa,   Tidd,  9th  edit.    966, 7.-2 

Jokas.  Caa.  280.  3  Johns.  Rep.  139.     So  Marsh.  355. 

t  feigned  issue  has    been  awarded  to  try  When  the  whole  issue  need  not  be  proy- 

wbether  a  bond  and  warrant  of  attorney,  ed,  see  3  Gwill.  on  Tithes,  1229.           * 

OB  which  judgment  had  been  entered,  were  It  is  said  to  be  proper  to  move  the  Court 

ferged.    iLing  v.  Shaw,  3  Johns.  Rep.  142.  of  Chancery  for  a  special  jury,  Pre.  Ch. 

So,  in  issue  wiU  be  directed  to  try  whether  264.-2  P.  W.  68.-4  M.  A  6.  195,  6. 
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on  Fxioii-  was  had  and  moved  by  and  between  the  said  plaintiffs  and  the  said  de- 
"'^  **  fendants,  Vherein  a  certain  other  question  then  and  there  arose,  that  is  to 
say,  [whether  each  of  them  the  said  defendants  had,  at  any  time^  and 
when,  at  and  before  the  date  and  suing  forth  of  the  said  commission  of 
bankrupt  issued  against  the  said  defendants  by  the  said  plaintiffs  as  afore* 
said,  committed  any  and  what  act  of  bankruptcy ;]  and  in  that  discourse 
the  said^plaintiffs  then  and  there  asserted  and  affirmed,  that  each  of  them 
the  said  defendants,  &lc.  [same  as  the  last  words  in  italics]  which  said 
last  mentioned  assertion  and  affirmation  the  said  defendants  then  and  there 
denied,  and  asserted  and  affirmed  to  the  contrary  thereof;  and  thereupon 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue)  afore- 
said, in  consideration  that  the  said  plaintiffs,  at  the  special  instance  and 
request  of  the  said  defendants,  had  then  and  there  paid,  be.  [As  in  the 
first  count  from  the  asterisk^  stating  the  plaintiff's  payment  of  5/., 
ajid  defendant's  undertaking,  and  averring  the  affirmative  of  the  last 
question ;  notice  to  defendants,  and  their  liability,  as  in  first  county  and 
then  conclude  as  directed  in  note,  ante,  236.] 
[•239] 

Meatothe  *The  pleader  framing  the  declaration,  also  frames  the  plea  and  the 
count.  award  of  venire,  as  follows.] — And  the  said  C.  D.  by  E.  F.  his  attorney, 
comes  and  defends  the  wrong  and  injury,  when,  &lc.  and  says,  that  the 
said  A.  B.  ought  not  to  have  and  maintain  his  aforesaid  action  thereof 
against  him,  because,  he  says,  that  though  true  it  b  that  the  said  discourse 
was  had  and  moved  by  and  between  the  said  A.  B.  and  the  said  C.  D. 
wherein  the  said  question  did  arise  as  aforesaid,  and  that  he,  the  said  C.  D. 
did  undertake  and  promise,  in  manner  and  form  as  the  said  A.  B.  hath 
above  in  that  behalf  alleged.  Nevertheless,  for  plea  in  this  behalf,  the 
said  C.  D.  saith,  that  for  every,  &lc.  [negativing  the  first  assertion  in 
italics,]  in  manner  and  form  as  the  said  A.  B.  hath  above  in  that  behalf 
alleged,  and  of  this  the  said  C.  D.  puts  himself  upon  the  country,  and  the 
said  A.  B.  doth  the  like ;  therefore,  &£C.  {award  of  venire,  as  in  common 
cases.) 

Plea  to  And  as  to  the  said  second  count,  the  said  C.  D.  says,  though  true  it  is, 

second       ^^^ — [Same  as  first  plea,  negativing  the  question  in  a  second  count,  and 
*  conclude  as  above.] 

[*240]        ^[Commencement  as  ante,  235.] — For  that  whereas  heretofore,  to  wit, 

The  like    on,  Sec.  at,  &c.  (venue)  a  certain  discourse  was  had  and  moved  by  and 

uwd^      f  ^®^^®®^  ^^®  said  plaintiff  and  the  said  defendant,  of  and  concerning  a  com- 

a  auppos-   mission  of  bankruptcy  which  had  heretofore,  to  wit,  on,  &c.  (date  of  com' 

ed  bank-    mission) — ^been  issued  under  the  great  seal  of  Great  Britain,  and  bearing 

'"^  ^  ^'    date  the  same  day  and  year  last  aforesaid,  against  the  said  defendant,  on 

the  petition  of  the  said  plaintiff,  and  in  that  discourse  a  certain  ^question 

then  and  there  arose,  that  is  to  say,  [whether  the  said  defendant  was  a 

trader  vnthin  the  meaning  of  the  statutes  in  force  concerning  bankrupts, 

or  any  of  them,  at  or .  before  the  said  date  and  suing  forth  of  the  said 

commission  against  him  or  not :]  and  in  that  discourse  the  said  plaintiff 

affirmed,  fee.  — [Proceed  as  directed  in  the  last  precedent,  to  end  of  plea, 

and  award  venire  mutatis  mutandis.] 

(k)  See  a  form,  Plead.  A.  100.    See  the  form  directed  ante,  235,  aa  to  try  a  peti- 
tioning creditor's  debt. 
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[Cmmencement  as  ante,  235.] — For  that  whereas  heretofore,  to  wit,  on  ^^  raioR. 
&c.  at,  &c.  (venue)  a  certain  discourse  was  had  and  moved"  of  and  con-  *■*••"■•• 
ceniing  divers  freehold  estates,  to  wit,  &c.  and  of  and  concerning  a  certain  «  . 
leasehold  estate,  situate  at,  &c.  late  the  estates  of  one  £.  F.  deceased,  and  jsaue  oat 
of  which  said  freehold  estates    the  said    E.  F.  deceased,  *on,    &c.    (^Ae  ofClMB- 
date  of  the  will)  was  seized  in  his  demesne  as  of  fee,  and  afterwards  died  J^  ^J** 
seized  thereof ;  and  of  which  said   leasehold    estates  the   said  E.    F.   de-  non  of 
ceased,  on  the  day  and  year  last-mentioned,  was  possessed,  and  afterwards  freehold 
died  so   possessed  thereof;  and  also  of  and  concerning  a  certain  paper-  ^oldei^' 
«Titing,  bearing  date,  be.   (the  date  of  the  vnll)  purporting  to   be   a  last  tates  (Z). 
will  and  testament,  and  which  the  said  defendant  then  and    there  asserted    [*241] 
and  affirmed  was   the  last  will  and  testament  of  the  said  E.  F.  deceased, 
and  in  that  discourse  a  certain  question  then  and  there  arose,  that  is  to  say, 
[whether  the  said  E,  F.  deceased,  did  by  his  said  wiU  devise  the  said  free- 
hoid  and  leasehold  estates  or  not ;]  and  upon  that  discourse  the  said  plain- 
tiff then    and    there   asserted  and   affirmed,   fee.    [as  ante,   2d6,  to   the 

[Commencement  as  ante,  235.] — For  that  whereas,  heretofore,  to  wit,  '^^^  li^« 
on,  &c.  at,  fee.  a  certain  discourse  was  had  and  moved  by  and  between  ^^^^^^ 
the  said  plaintiff  and  the  said  defendant,  of  and  concerning  him  the  said  plaintiff 
plaintiff,  and  in  that  discourse  a  certain  question  then  and  there  arose,  that  ^"  ^®*' 
is  to  say,  [whether  he  the  said  plaintiff  was  heir  at  law  of  one  JB.  F.] ;  not*^  ^' 
and  thereupon  the  said  plaintiff  tiien  and  there  asserted,  fee.  [as  ante,  236 
ts  the  end.] 


XL  ON  AWARDS.  ^^^;^. 

For  that  whereas,  before  the  making  of  the  promise  and  undertaking  of -^brnfa^^^ 

tlie  said  defendant   hereinafter  next  mentioned,  *certain  differences  had  aion  to  an 

arisen  and  were  tlien  depending  between  the  said  plaintiff  and  the  said  de-  &ward(m). 

[*242] 

(0  See  a  form,  1  Wentw.  135.  T.  R.  592.  (Vide  Adamg  v.  Freeman,  9 
(w)  See  precedents,  1  Wentw.  00  to  100  Johns.  Rep.  115.)  , 
and  Tol  ii.  Index. — 2  Rich.  Prac.  C.  P. —  Debt  on  a  parol  submission  is  frequent! j 
Mod  EnL  165 — I  Sannd.  28.^8  T.  R.  most  advisable  when  the  award  is  merely 
•^>71.  For  the  law  relating^  to  awards,  see  for  the  payment  of  money,  and  the  whole 
Tidd's  Prac.  flth  edit.  819  to  845 — Watson  snm  is  due.  Watson  on  Awards,  200,  1. 
on  Awards. — Caldw.  on  Awards. — Kyd.  on  See  a  precedent  in  debt,  2  Saund.  61,  127, 
Awards —3  Chit.  Com.  Law,  637.  As  to  128.  Also  forms,  post,  395,  8.  But  if 
other  remedies,  see  Tidd,  9th  edit.  833. —  there  be  any  other  demand,  more  properly 
C^m.  Dig  Arbitrament,  1. 1. — 3  Chit.  Com.  the  subject  of  an  action  of  aMM7n/?*tf,  which 
t««w,  660  to665.  may  be  joined  with  the  demand  on  the 
There  are  early  instances  of  the  action  of  award  ;  or  if  the  award  were  not  merely 
assumpsit  on  a  parol  submission.  1  Saund.  for  the  payment  of  money,  or  for  the  pay- 
5^.  8  T.  R.  571.  It  lies  on  an  award  in  ment  of  money  by  instalments,  not  all  due, 
parsnance  of  an  order  of  nisi  prius,  5  Cast,  or  for  any  collateral  act,  then  the  plaintiff 
139;  or  of  a  judg-e,  or  by  a  rule  of  court,  4  should  declare  in  assumpsit.  2  Saund.  62, 
Campb.  17, — 11  Mod.  170;  and  this,  though  b.  1.  n.  5. — 5  Hen.  Bla.  547. — Ld.  Raym. 
a  collateral  act  be  awarded  to  be  done.  2  1040.  An  action  of  debt  on  an  award  will 
Ld.  Raym.  1040.  not  lie  against  executors  or  administrators 
Assumpsit  will  lie  for  revoking  a  parol  on  an  arbitrament  made  in  the  life-time  of 
Bobmission — 2  Keb  10,20,24. —  I  Sid.  281.  their  testator  or  intestate,  when  the  sub- 
When  the  submission  is  by  deedy  the  rem-  mission  was  not  under  seal,  because  the  tes- 
^7  ii  by  debt  or  covenant,  unless  the  tator  or  intestate  might  have  waged  his  law 
award  be  made  after  the  limited  time< — 3  in  such  actioD.    Cro.  £liz.  657,  600. 

Vm..  n.  23 
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DBCLAAATIOm   IN    ASSUMPSIT. 
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fendant,  touching  and  concerning  (n)  certain  book$  before  then  sold  by  the 
9aid  defendant  as  the  agent  of  and  for  the  said  plaintiff,  to  vnt,  at,  Sfc^ 
(venue).  And  thereupon  for  the  putting  an  end  to  the  said  differences 
me  said  plaintiff  and  the  said  defendant,  heretofore,  to  wit,  on,  &;c.  (date 
of  submission  or  about  it)  at,  be.  (venue)  respectively  (o)  submitted  them- 
selves to  the  award  of  one  E.  F.  to  be  made  between  them,  of  and  con- 
cerning the  said  differences ;  and  in  conaderation  thereof,  and  that  the 
said  plaintiff,  at  the  special  instance  and  request  of  the  said  defendant 
had  then  and  there  undertaken  and  faithfuUy  promised  (p)  the  said  de- 
fendant to  perform  and  fulfill  the  award  of  the  said  E.  F.  to  be  so  made 
between  the  said  plaintiff  and  defendant  of  and  concerning  the  said  dif- 
ferences in  all  things  therein  contained,  on  the  said  plaintiff's  part  and  be- 
half, to  be  performed  and  fulfilled,  he  the  said  defendant  undertook,  and 
r#o43i  *then  and  there  fiadthfiilly  promised  the  said  plaintiff  to  perform  and  fulfill 
the  said  award  in  all  things  therein  contained,  on  \he  said  defendant's  part 
and  behalf  to  be  performed  and  fulfilled.  And  the  said  plaintiff  in  fact 
saith,  that  the  said  E.  F.  having  taken  upon  himself  the  burthen  of  the 
said  arbitrament,  afterwards,  to  wit,  on,  &c.  (date  of  award  or  about  it) 
at,  be.  (venue)  aforesaid,  made  his  certain  award  (q)  between  the  said 
plaintiff  and  the  said  defendant,  of  and  concerning  the  said  differences  (r), 
and  did  thereby  award  (s)  that  the  said  defendant  should,  on,  be.  pay  to 
the  said  plaintiff  the  sum  of  lOOZ,  in  full  satisfaction  and  discharge  of  the 
said  matter  in  difference.  Of  which  said  award  the  said  defendant  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  (venue)  aforesaid, 
had  notice  (t).  And  altiiough  he  the  said  defendant  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  at,  be.  (venue)  was  requested  (u)  by  the 


The 
award. 


Bieaoh. 


The  assent  of  a  party  to  submit  a  matter 
to  arbitration  is  a  suflicient  consideration, 
even  though  he  had  no  cause  of  action.  1 
Leon.  103.— 4  Leon.  31. — (Vide  Shephard 
V.  Watrons,  3  Caines'  Rep.  J66  (1).) 

As  to  how  far  the  irregularity  of  the  pro- 
ceedings on  the  reference  may  be  set  up  as 
a  defense,  see  Watson  on  Awards,  222,  de- 
nying the  correctness  of  the  law  laid  down 
in  2  Phil.  £vid.  107.  See  also  1  R.  db  M. 
N.  P.  C.  17. 

(n)  Or,  '*  divers  sunu  of  money  due  and 
owing  from  the  said  defendant  to  the  said 
plaintiff.**  But  it  seems  the  declaration  may 
either  state  or  omit  the  subject-matter  of  the 
dispute,  though  it  is  more  usual  to  state  it. 
2  Saund.  61  h.  n.  1. 

(o)  Declarations  on  awards  must  state  a 
mutual  submission.  If  the  action  were 
brought  on  an  arbitration  bond^  it  is  other- 
wise, for  the  defendant,  by  praying  oyer, 
shows  that  there  was  a  mutual  submission. 
2  Saund.  61  h.  n.  2.-2  Stra.  923. 

(p)  The  mutual  submission  implies  mu- 
tual promises  to  observe  the  award.  11 
Mod.  170. 

(q)  The  award  in  pleading  must  be  stated 
to  have  been  made  agreeably  to  the  submis- 
sion— as  if  the  submission  were,  "  so  that 


the  aioatd  he  made  in  icrt/tn^,'*  dec.  it  must 
be  stated  to  have  been  so  made.  2  Saund. 
62,  n.  3.— -2  Marsh.  304. 

(r)  What  is  a  sufficient  allegation  that  it 
was  so  made,  see  2  Vent.  242.— Kyd  on 
Awards,  291. 

(s)  Here  set  forth  the  award  in  its  legal 
effect  or  literal  words.  The  plaintiff  need 
not,  in  a  declaration,  state  more  of  the 
award  than  is  relative  to  his  case.  Where 
there  is  a  condition  precedent,  which  quali- 
fies the  terms  of  the  award  and  the  perform- 
ance of  it,  it  must  be  averred.  2  Saund.  6*2  b. 
n.  5.— 1  Burr.  278— 1  Salk.  72.  (Vide  Mc- 
Kinstrv  v.  Solomons,  2  Johns.  Rop  57.) 

(t)  This  averment  is  in  general  unneces- 
sary ',  for  one  party  is  as  much  bound  to 
take  notice  of  the  award  as  the  other,  unless 
the  stipulation  be,  that  the  award  shall  be 
notified  to  the  parties,  in  which  case  notice 
roust  be  averred.  2  Saund.  62  a,  n.  4.  (Sed 
vide  9  Mass.  Rep.  198,  200. 

(v)  Sometimes  a  request  to  perform  the 
award  is  necessary )  and  in  a  late  case,  where 
an  award  directed  that  one  of  the  parties  to 
the  submission  should  pay  the  expenses  of 
the  reference,  and  that  the  other  should  re- 
pay them  on  demand,  and  the  party  directed 
having  paid  them  made  an  affidavit  on  debt 


(1)  Mitchell  V,  Bush,  7  Cow.  187,  and  the  cases  there  cited. 


SPECIAL    COUNTS.  MS 

said  plaintiff  to  pay  him  the  said  sum  of  100/.,  according  to  the  tenor  and 

efiect  of  the  said  award,  and  liis  said  promise  and  undertaking;  yet  the  said 

defendant  not  regardmg  his  said  promise  and  undertaking,  but  contriving  and 

fraudulently  intending,  craftily  and  subtly  to  deceive  and  defraud  the  said 

plaintiff  in  this  behalf,  did  not,  nor  would  on  the  day  and  year  last  aforesaid, 

or  when  he  was  so  requested  as  aforesaid,  or  at  any  time  afterwards  (w),  pay 

the  said  sum  of  (100/.),  or  any  part  thereof,  to  ihe  said  plaintiff,  but  hath 

hitherto   wholly  neglected  and  refused,  and  still  neglects  and  refuses  so  to 

do,  to  wit,  at  be.  (venue)  aforesaid. — [Add  indebitatus  count,  as  ante,  89, 

and  counts  on  the  plaintiff's  original  demand  referred  to  arbitration^^the 

account  stated — and  breach  (x).] 


Xn.  ON  JUDGMENTS. 


OH  JVBQ« 
VBMTf. 


For  that   whereas  the  said  plaintiff,  heretofore,  to  wit,  at  a  supreme  OnaJa- 

court  of  judicature  of  our  sovereign  lord  the  king,  *holden  at  [the  town  of  judgment 

(y)-     , 

against  the  other  party,  alleging  aach  pay-  er  demand  recoverable,  only  in  assumpsit,    p*844j 

ment,  but  not  stating  any  demand  of  repay.  Dougl.  5  Post. 

ment,  it  was  held  this  was  not  sufficient.    7  In  action  on  a   judgment,  pronounced 

£.  A,  Ores.  494.     1  M.  &  R.  3S4.  S.  C.  by  an  English  court  of  record^  the  decision 

(»)  L«et  this  breach  deny  the  performance  cannot  be  impeached.     Doug.  5.    And  it 

of  the  award  in  the  words  thereof.  should  seem  that  the  judgment  of  an  i^fnior 

(x)  It  has  been  decided,  that  the  award,  court  in  England,  whether  of  record  or  not, 

when   there   is  a  parol  submission,  may  in  is  conclusiye  and  incontrovertible  between 

meet  cases  be  given  in  evidence    under  the  the  same  parties,  upon  the  same  subject- 

common  count  founded  on  the  original  debt,  matter,  provided,  upon  the  face  of  the  pro- 

or  on  the  account  stated.    And  it  is  no  bar  ceedings,  it  appears  to  have  been  fiurly  and 

to  siichaction,that  it  only  settles  tAsanumiU  justly  obtained.    2  Burr.  1009.    2  Bingh. 

of  claim,  Allen  v.  Milner,  2  Cromp.  A  Jerv.  216.— 1  Stark.  Evid.  208 ;  but  see  Dougl.  5. 

47.    3  Tyr.  113 ;  1  Price,  P.  C.  142 ;  Peake  But  the  judgment  of  an  inferior  court  may 

C  II.  P.  227.— 1  Esp.  Rep.  194.  377.-5  T.  be  controverted,  where  it  appears  the  pro- 

R.  6. — Tidd's  Prac.  9th  edit  834.  ceedings  have  been  bad  in  law,  as  where  a 

(y)  See  other  precedents,  Doug.  4,  note  2.  summons  and  attachment  was  issued  against 

An  action  will  lie  in  one  court  on  a  judgment  defendant  at  the  same  time,  returnable  at 

obtained  in   another;  for  a  judgment  pro-  the  same  time,  and  to  which  the  defendant 

Bounced  by  a  court  of  competent  jurisdiction,  never  appeared.    3  B.  &  Cres.  772.    5  D.  & 

creates  a  debt  all. over  the  kingdom,  Gilb.  R.  719,  S.  C. ;  and  it  seems  that  the  judg. 

Debt,  392,  393.    According  to  Martin  v,  ment  of  an  inferior  court,  though  it  cannot 

Nicholls,  3  Simons,  458,  and  Becquet  v.  be  controverted,  may  yet  be  avoided  by 

McCarthy,  2  B.    &  Adolp.  954,  a  foreign  proof  that  the  cause  of  action  did  not  arise 

judgment  is  conclusive,  unless  on  the  face  within  the  jurisdiction  of  the  court.  Willes, 

of  It,  the  proceeding  has  been  against  law  and  36,  n. — Bingh.  213.  sed  query, 

reason.     But  see   Frankland,  v.  McGusle,  As  to  the  conclusive  qualities  of  tifarMgn 

Koapp's  Rep.  in  privy  Council,  274  to  310.  judgment,  it  seems,  that  if  it  be  given  in  a 

Form  of  remedy^  &c. — Assumpsit  or  debt  court  of  competent  jurisdiction  on  a  ques- 
will  lie  here  on  a  judgment  of  a  court  not  of  tion  cognizable  by  the  law  of  the  country, 
record,  or  on  a  foreign  judgment  Doug.  1 . —  and  appear  on  the  face  of  it  to  be  consonant 
4  T.  R.  493.  3  Taunt.  85,  n.  or  on  an  Irish  to  the  justice  of  the  case,  and  be  also  con- 
judgment,  whether  before  or  since  the  elusive  by  the  law  of  the  foreign  country,  it 
Union,  6  B.  &  Cres.  411.— 5  East,  473  ;  or  will  be  conclusive  here  also,  upon  the  same 
on  a  Scotch  decree,  obtained  in  absence  question  between  the  same  parties.  1  Ves. 
against  a  native  ofScotland,  for  a  debt  con-  159.-2  Stra.  733.-2  Bing.  380.— 4  B.  & 
tracted  in  Scotland,  I  Moo.  ^  Pay.  663.  4  Cres.  637.-4  M.  ^b  S.  20  ;  and  unless  the 
Bingh.  686.  S.  C.  ante,  vol.  i.  89,  95.  An  contrary  be  shown,  the  court  will  presume 
action  is  not  maintainable  on  a  decree  of  a  that  the  decision  in  a  foreign  court  is  conso- 
court  of  equity.  3  B.  A  A.  52  (1 )  ;  and  see  nant  to  the  justice  of  the  case.  3  Bing.  353. 
ante,  vol.  i.  100.  Debt  is  the  usual  and  pre-  If  it  appears  on  the  face  of  the  proceedings 
ferable  form  of  action,  unless  there  beanoth-  that  the  judgment  is  founded  in  injustice, 

(1)  An  action  at  law  is  maintainable  in  Pennsylvania  upon  a  decree  of  a  Court  of 

Equity  of  a  sister  state  for  the  payment  of  money.    Evans,  adm.  v.  Evans,  9  Serg.  & 
Rawle,  262. 


tM  DECLABJLTI0N8  IN    AMUHPSIT. 

ov  WDG-  St.  Jago  and  La  Veza,]  in  and  for  the  island  of  Jamaica,  and  within  the 
"****'    jurisdiction  of  the  said  court,  to  wit,  at,  &c.  (venue)  in  this  action,  here- 
tofore, to  wit,  on,  &c.  (day  of  judgment,  or  about  it)  before  the  honorable 

,  chief  judge  of  the  said  court,  and  his   associates,  then  sitting  judges 

of  the  same  court,  by  the  consideration  and  judgment  of  the  same  court, 
recovered  against  the  said  defendant,  (by  the  name  and  addition  of,  &c.) 
[*245]  [as  in  *the  judgment,  and  then  set  out  the  judgment,  which  may  be  as 
follows  :] —  As  well  a  certain  sum  of  money,  to  wit,  (1024L  14s.  1  1-5W.) 
current  money  of  the  said  island  of  Jamaica,  with  interest  on  829/.  9s»  dd. 
current  money  of  the  said  island,  from  the  10th  day  of  April  then  next 
ensuing,  for  their  damages  which  they  had  sustained  by  and  on  occasion  of 
the  non-performance  of  certain  promises  and  undertakings  before  that  time 
made  by  the  said  defendant  to  tlie  said  plaintiff  as  also  the  sum  of  14/. 
145.  current  money  of  the  said  island,  for  his  costs  and  charges  by  him 
about  his  suit  in  that  behalf  expended,  to  the  said  plaintiff,  by  the  said 
court  there,  of  their  own  assent  adjudged,  whereof  the  said  defendant  was 
convicted,  which  said  judgment  still  remains  in  that  behalf  in  full  force 
and  effect  not  in  any  wise  satisfied,  reversed,  or  annulled,  to  wit,  at,  &c. 
(renue)  aforesaid  ;  and  the  said  plaintiff  in  fact  says,  that  no  execution  hath 
as  yet  been  obtained  of  or  upon  the  said  judgment,  and  that  the  damages, 
cost  and  charges  aforesaid,  in  form  aforesaid  recovered,  are  of  great  val- 
ue, to  wit,  of  the  value  of  — /.  of  lawful  money  of  Great  Britain,  to 
wit,  at  (venue)  aforesaid  ;  by  means  of  which  said  several  premises  the 
said  defendant  then  and  there  became  liable  to  pay  to  tlie  said  plaintiff  the 
said  last-mentioned  sum  of  money,  when  he  the  said  defendant  should  be 
thereunto  afterwards  requested  ;  and  being  so  liable,  and  the  said  last- 
mentioned  sum  of  money  being  and  remaining  wholly  due  and  unpaid*  he 
the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at, 
&c.  (venue)  aforesaid,  undertook,  and  tlien  and  there  faithfully  promised 
the  said  plaintiff  to  pay  him  the  said  last-mentioned  sum  of  money,  when  he 
tlie  said  defendant  should  be  thereunto  afterwards  requested. — [Add  counts 
for  the  original  debt  for  which  the  judgment  was  recovered,  account  statedj 
and  usual  breach.] 

On  a  For  that  whereas  heretofore,  to  wit,  on,  iic.  (date  of  decree,  or  about  it) 

^.^ -         as    where     defendant  was    not  Bummoned     enabled  to  recover  upon  these,  if  the  iudj?- 

cree  ai         ij-j_i_      ^_i-j^^^^         ii      ^  .i      iii  *^  ,     •      ,,  •'      ** 

impeached  With  succeb«. 

ihe  plaintiff  should  erro- 
unnecessarily  conclude  the  btate- 
niDt  (z\  Declaration — It  is  necessary  to  set  forth  ment  of  a  judgment  which  is  not  matter  of 
^  ^  ^'  with  certainty  the  parties  to  the  judgment,  record  or  a  foreign  judgment  with  a  protU 
and  the  Term  in  which  it  was  recovered,  patit  per  recordum^  the  defendant  cannot 
Com.  Dig  Pleader,  2  W.  12  And  if  the  plead  nul  tiel  record,  and  the  erroneous  con- 
judgment  was  given  in  the  Common  Pleas,  elusion  must  be  rejected  as  surplusage, 
or  an  inferior  court,  it  is  advisable  to  state  Doug.  I.  And  although  since  the  Union^ 
the  names  of  the  judges  and  suitors,  id.  the  plea  of  nu/ aW  record,  concluding  to  tlie 
t^id.  Carth  ^6 — 2  East,  362.  I'he  omission  country,  has  been  adopted  to  an  actton  of 
of  this  will  be  aided  by  verdict,  id.  ihld.  assumpsit,  on  an  Jrish  judgment,  5  Kust, 
The  plaintiff  need  not  show  the  ground  of  47:J,  9  Price,  J,  yet  smce  the  decision  in 
the  judgment,  and  any  matter  which  affects  4  B.  &•  Cres.  411,  the  correctness  of  such  a 
its  validity  must  be  insisted  upon  by  the  de-  plea  ^eelns  more  than  questionsible,  lor  an  . 
fendanl,  Dou^l.  1.  It  is  unnecessary  to  ui-  Irish  judgment  is  no  record  here  (I), 
lege  that  the  judgment  remained  unsatis-  (z)  1  hat  assumpsit  lies,  see  1  iM.  Hl  P. 
fied,  1  Saund.  a30,  note  4.  It  is  expedient  to  663.-4  Hingh.  6d6.  S.  C.  and  see  the  notes, 
add  coants  for  the  debt  upon  which  the  judg-  ante,  243  a. 
ment  was  founded,  that  the  plaintiff  may  be 


^.         as    wnere     aeienaani  was    noi  summoned  enabled  lo  recovei 

suit  of  as-  *"*^  ^^^  ""^  appear,  such  judgment  would  not  ment  should  be  in 

Biffneea  of  ^® '^°"^^^*'^**'  ^  i^ast,  JU2. — 1   Cumpb.  63.  FUa — Though 

a  Dank-        — 1  Stark.  125.  neously  or  unnecc 


(1)  As  to  the  plea  of  the  statute  of  limitations  in  actions  upon  foreign  judgments,  see 
Richards  v.  Bickley,  13  Serg.  &  Rawle,  495,  and  the  JVeto   York  cases  there  cited. 


spscijll  counra.  8U 

a  certain  decree  was  made  and  pronounced  in  and  by  the  court  of  our  o»  ^^j^o- 
lord  the  then  king  before  the  Lords  of  Council  and  Session  at  Edinburgh,  "■"'■• 
in  that  part  of  the  United  Kingdom  of  Great  Britain  and  Ireland,  called 
Scotland,  to  wit,  at,  &c.  (venue  in  this  actum)  in  and  concerning  a  certain 
action  then  depending  in  ^e  same  Court,  at  the  instance  of  J.  S.  and  R.  S. 
beibre  they  became  bankrupts,  against  the  said  defendant,  whereby  the 
Lords  of  Council  and  Session  aforesaid,  did  then  and  there  decree  and 
ordain  the  said  defendant,  to  make  payment  to  the  said  J.  S.  and  R.  S. 
before  they  became  bankrupts  as  aforesaid,  of  a  certain  sum  of  money,  to 
wit,  the  sum  of  (447/.  6s.  3d,)  sterling  money  of  Crreat  Britain,  and  an- 
nual rent,  that  is  to  say,  legal  interest  thereof,  from  a  certain  day,  to  wit, 
the  {ISth  day  of  November,  1801,)  and  until  payment,  together  with  the 
sum  of  (502.)  of  like  sterling  money,  as  the  expense  of  process,  besides 
the  sum  of  (IZ.  Of.  01-2d.)  sterling  money  of  Great  Britain,  being  the  full 
dues  of  extracting  that  decree,  as  by  the  said  decree  remaining  in  the 
Court  of  Session  at  Edinburgh  aforesaid,  more  fully  appears,  which  said 
decree  remains  in  AjU  force  and  wholly  unsatisfied,  whereby  the  said  de- 
fendant became  liable  to  pay  to  the  said  J.  S.  and  R.  S.  before  they  be- 
came bankrupt  as  aforesaid,  the  said  sums  of  money,  so  decreed  to  be  paid 
as  aforesaid,  together  with  such  interest  as  aforesaid,  on  the  said  sum  of 
(447/.  6f.  3d.)  according  to  the  said  decree,  when  he  the  said  defendant 
should  be  thereunto  afterwards  requested.  And  being  so  liable,  the  said 
defendant,  in  consideration  thereof,  to  wit,  on,  &c.  (any  day  before  the 
bankruptcy)  to  wit,  at  (venue)  aforesaid,  undertook,  and  then  and  there 
&ithfully  promised  the  said  J.  S.  and  R.  S.  before  they  became  bankrupts 
as  aforesaid,  to  pay  them  the  said  sums  of  money,  so  decreed  to  be  paid 
as  aforesaid,  together  with  such  interest  as  aforesaid,  when  he  the  said  de- 
fendant should  be  thereunto  afterwards  requested. — [Add  counts  for  the 
9rignal  debt,  for  which  the  decree  was  given,  account  stated,  and  breach.] 


Xm.  FOR  LEGACIES.  «<>» 

LBOACII8. 

For  that  whereas  one  E.  F.  heretofore,  to  wit,  on,  &lc.  (date  of  wiU,  Against 

w  about  it)  at,  &c.  (venue)  by  his  last  will  and  testament,  in  writmg,  did  ^^  "^"' 

(amongst  other  things)  give  and  bequeath  unto  plaintiff  the  sum  of  — I.  promiee  to 

pay  a  lega 

(a)  No  action  at  law  liei  against  an  ex.  or  the  like,  the  executor  may,  in   that  case,  ^T.^'^  ^9^' 

ecatorto  enforce  the  payment  of  a  pecania-  be  sued,  5  T.  R.  693.-2  Lev.  3.— I  Sannd.  •7?'^" 

ry  legacy,  he  acting  as  such,  and  retaining  210,  n.  1.— 7  T.  R.360,  note.--28aund.  136.  ^f  forbear- 

the  sam  in   his   hands  as  a  trustee  for  the  —Toller,  465.     See  1  Cnit.  Gen.  Pract.  552.  •■**•  W' 

ptrty  entitled  to   receive  it,  5  T.  R.  690. —  And  when  the  pecuniary  legacy  can  no  Ion- 

Peake,  73. — 1   Sid.   45,  6. — 1   Lord  Raym.  ger  be  considered  as  retained  by  the  execu- 

23,4  (]).    The  remedy  of  the   legatee  in  tors,  in  their  character  of  executors,  it  may 

■ach  a  case  is   in  a  court  of  equity,     fiut  be  recovered  from  them  by  action  at  law,  as 

the  legatee  of  a  specific  chattel  may  recover  where  the  plaintiff,  and  three  others,  being 

it  after  the   executor  has   assented  to  the  residuary  legatees  under  the  will  of  one  T. 

beqaeat,  3  East,  120.     And   if  the  executor  ?.  the  defendants,  as  the  executors  named 

expressly    promi»e  (by  writing,    according  in  the  will,  accounted  with  them,  and  hav- 

to  the  Statute  of  Frauds,)  to  pay  in  respect  of  ing  paid  to  the  latter  the  respective  sums  due 

any  new  consideration,  such  as  forbearance,  to  them  thereon,  took   from  them  and  the 


*  (1)  AUter  in  Jfew  York  and  PennsybMinia,  where  the  action  is  given  by  statute.    Dewit 
a.  Schoonmaker,  2  Johns.  263.  Wilson  v.  Wilson,  3  fiinn.  559. 
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FOR 


[*247] 


if  he  the  said  plaintiff  "Should  be  livmg  at  the  time  of  the  said  E.  F.'s 
death,  and  of  his  said  last  will  and  testament  [kt  this  averment  agree  with 
the  beqtiest]  and  made  the  said  defendant  one  of  the  executors  thereof, 
and  the  said  E.  F.  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at, 
be.  (venue)  died  without  altering  or  revoking  his  said  will,  as  to  the  said 
bequest ;  and  the  said  defendant  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at,  be.  (venue)  aforesaid,  took  upon  himself  the  burden  of  the 
execution  of  the  said  will :  and  the  said  plaintiff  further  says,  that  divers 
goods  and  chattels  of  tiie  said  E.  F.  of  great  value,  to  wit,  of — L  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at  be.  (venue)  came  to  the 
hands  and  possession  of  the  said  defendant  to  be  administered,  which  said 
goods  and  chattels  were  more  than  sufficient  to  pay  the  just  debts  and  leg- 
acies, and  funeral  expenses  of  the  said  E.  F.  and  the  charges  of  proving 
the  said  will,  to  wit,  at,  be.  (venue)  aforesaid,  of  all  which  said  several 
premises  the  said  defendant  then  and  there  had  notice  ;  by  reason  of  which 
said  premises  the  said  defendant  then  and  there  became  liable  to  pay  to 
the  said  plaintiff  the  said  sum  of — l.  so  bequeathed  by  the  said  E.  F.  as 
aforesaid  ;  and  being  so  liable,  he  the  said  defendant,  in  consideration 
thereof,  and  that  the  said  plaintiff,  at  the  special  instance  and  request  of 
the  said  defendant  would  [here  state  the  consideration  and  promise^  ac- 
cording to  the  fact,  and  which  may  be  thus,']  forbear  to  proceed  against 
the  said  defendant  *for  recovery  of  the  said  sum  of  — I.  so  bequeathed  as 
aforesaid,  for  six  months  then  next  following,  he  the  said  defendant  under- 
took, and  then  and  there  faithfully  promised  the  said  plaintiff  to  pay  him 
the  said  sum  of  — I,  so  bequeathed  by  the  said  E.  F.  as  aforesaid  ;  and 
the  said  plaintiff  avers,  that  he,  confiding  in  the  said  promise  and  under- 
taking of  the  said  defendant,  so  made  as  aforesaid,  did  [here  state  the 
plaintiff's  performance  of  the  considerationy  which  may  be  thus,]  forbear 
and  give  time  to  the  said  defendant  for  the  payment  of  the  ssdd  sum  of 
— Ly  for  upwards  of  six  months  after  the  maiang  of  the  said  promise  and 
undertaking  of  the  said  defendant,  to  wit,  at,  be.  (venue)  aforesaid  where- 
of the  said  defendant  afterwards,  to  wit,  on,  be.  there  had  notice  ;  and 
thereby,  and  according  to  the  tenor  and  effect  of  the  said  promise  and  un- 
dertaking, he  the  said  defendant  became  liable  to  pay  to  the  said  plaintiff 
the  said  sum  of  -^.  when  he  the  said  defendant  should  be  thereunto  after- 
wards requested. — [Add  money  counts,  account  stated,  and  breach.] 


roR  cov- 

TRXBU- 

TI0H8  TO 

PARTT 

WALLS. 

On  14 

Geo.  3.  c. 
78. 8. 41 
(6),  for 


XIV.  FOR  CONTRIBUTIONS  TO  PARTY-WALLS. 


For  that  whereas,  after  the  making 
and  passed  in  the   14th  year  of  the 

plftintiff  a  release,  bat  did  not  pay  the 
plaintiff  his  share,  he  having  consented  to 
allow  it  to  remain  in  their  hands,  it  was 
held  he  might  recover  it  from  them  by  ac- 
tion. 1  Moore  &  Pay.  209.  The  plaintiff, 
in  that  case,  declared  specially,  but  it  should 
seem  the  common  counts,  for  money  lent, 
had  and  received,  and  account  stated,  would 
have  sufficed.    It  is  not  necessary  to  aver 


of  a  certain  act  of  parliament  made 
reign  of  our  sovereign  lord  the  late 

in  the  declaration,  that  the  defendant  had 
assets  at  the  time  of  the  promise,  9  Co.  94. 
—2  Saund.  137  c— 1  Saund.  210  n.  See  2 
Chit.  Gen.  Pract.  466,  467,  498,  499,  as  to 
the  excellent  and  summary  remedy  for  a 
pecuniary  legacy  in  the  court  of  Arches. 

(6)  See  the  notes,  ante,  54 :  Chit.  Col. 
Stat.  vol.  i.  127,  see  other  forms,  1  Wentw. 
184.— 3  Id.  682,  and  post.    It  should  seem 
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King  George  the  Third,  to  wit,  on,  be.  a  certain  old  party-wall  had  been  ^on  cov. 
pulled  down,  and  a  certain  other  party-wall  built  in   lieu   thereof,  by  and   ^^*ij^'^ 
at  the  expense  of  the  said  plaintiff,  agreeably  to  the  directions  of  the  said    faktt- 
Statute,  between  a  certain  house  and  building  of  the  said  plaintiff,  situate    ^^^* 
aod  being  in  the  parish  of,  &c.  and  a  certain  other  building  adjoining  amoietj 
thereto,  being  of  the  same  rate  or  class  of  building  as  the  said  house  and  of  the  ex- 
building  of  the  said  plaintiff;  and  the  said  defendant,  at  the  same  time  pull-  ^"j^^'^ 
mg  down  the  said  old  party-wall,  and  of  building  and  finishing  the  said  down  an 
new  party-wail,  was  the  owner  of  and  entitled  to  the  improved  rent  of  old  wall 
the  said  house  and  building  so  adjobing  the  said  house  and  building  of  the  |^f  ^^.* 
said  plaintiff  as  aforesaid,  and  upon  that  occasion  the  said  defendant  then  tj.wall 

and  there  made  use  of  the  last-mentioned  party-wall  so  built  by  the  said  ^***'®*^? 

^     "^  ^  twobnild- 

inn  were 

Uwt  plaintiff  might  recover  on  the  common  461 .    And  a  tenant  who  rebuilda  a  house  q\  \}^ 

eoont  for  money  paid.    5  T.  R.  130. — 8  T.  without  a  lease,  or  agreement  for  a  leaae,  game  rate 

R.  602. — Corny n  on  Cent.  407.  and  in  so  doing  makes  use  of  the  party- wall  ^^  class. 

To  enable  the   plaintiff  to  recover  the  of  the  adjoining  house,  cannot  be  sued  for 

contribution,  he  must  be  prepared  to  prove,  half  the  cost  as  owner  of  the  in.proved  rent, 

that  in  every  respect  his  yrocttdingt  have  though  the  house  was  worth  602.  per  an* 

been  regular    within  the  Building  act,   14  nvm^  and  he  ader wards,  in  consideration  of 

Geo.3.  c.  78. — 10  East,  227.    But  the  for-  the   re-building,  obtained  a  beneficial  lease 

malities  as  to  notices,  dtc.  required  by  the  at  the  low  ground-rent  of  less  than  seven 

Act,  may  be   dispensed  with  by  agreement  guineas  p«r  annum,      6  Taunt.   249.      So 

between  the  parties,  5  T.  R.  130. — Holt,  G.  where  the  lessee  has  sold  his  term  for  a 

N.  P.  321. — 7   Taunt.   158. — 2  Marsh.  4.'^>5,  large  sum  in  gross,  and  not  underlet,  the 

B.  C.  In  Readay  e.  Barnard,  June  8th,  original  lessor  is  still  liable  to  pay  the  moie- 
Ufi7,  K.  B.  at  Westminster,  Chit.  Col.  Sut.  ty.  3  T.  R.  458  -,  and  it  seems  that  the  die- 
vol.  i.  129,  n.  g.  Lord  Tenterden  held,  that  to  ascribed  to  Gibbs,  C.  J.  in  2  Marsh.  R. 
in  aceonnt  of  what  the  defendant  is  liable  436,  and  to  Lord  Kenyon,  in  3  T.  B.  461, 
to  pay  must  be  delivered  to  him,  as  required  are  not  law  ;  See  Chit.  Col.  Stat.  vol.  i.  128, 
bj  the  4l8t  section  cf  the  Act;  but  that  a  n. — ^2B.  &  Aid.  467.  where  the  defend- 
^fsisii^  was  only  essential  to  entitle  the  ant  held  land  under  a  lease  from  J  S.  and 
plaintiff  to  double  costs;  and  see,  as  to  the  underlet  a  portion  of  it  at  an  adtanwd  rent, 
demand,  2  Taunt.  62.  The  Statute  re-  to  one  O.  who  built  thereon,  using  the  party- 
ijnires  a  three  months*  notice  of  action  to  wall  of  plaintiff,  it  was  held  the  defendant 
entitle  plaintiff  to  double  costs.  In  1  Moo.  was  the  owner  of  the  improved  rsitf,  and 
&  Mai.  61,  it  was  held,  that  an  account,  liable  to  a  moiety  of  the  expense  of  bnild- 
elaiffling  more  than  the  sums  prescribed  by  ing  a  party- wall.  1  M.  &  P.  454.-4 ^Bing. 
the  act,  waanevertheless  sufficient.  But  it  551,  S.  C.  If  there  be  several  improved 
seems  that  no  more  than  such  prescribed  rents  the  owner  of  the  highest  must  bear 
sam  can  be  recovered,  thouffh  the  price  of  the  expense,  although  at  the  time  of  the 
brickwork  is  much  higher.  .The  account  or  using  the  party-wall  bis  interest  had  nearly 
rstimate  required  by  the  act,  to  be  given  in  expired,  and  there  is  no  provision  in  the 
tm  iaffs  after  the'  buildinjr  of  the  wall,  does  act  for  dividing  the  burtlien  between  the 
Bot  apply  to  the  case  of  a  new  wall  to  a  owners  of  the  different  improved  rents.  1 
boose,  there  being  no  house  on  the  property  B.  6l  P.  305. 

adjoining  it,  but  only  where  an  old  wall  is  A  tenant  who  means  to  recover  from  his 

removed,  1  M.  &  P.  454. — 4  Bingh.  551,  S.  landlord  must  not  perform  the  work  himself, 

C.  In  the  former  case  it  suffices  to  give  in  10  East,  227,  and  1  R.  &  M.  357,  and  in  a 
the  accouBt  in  a  rsofoiiaMs  lime,  which  is  a  late  case  it  was  held  that  a  tenant  who  is 
qoestion  for  the  Judge.    Id.  under  a  covenant  to  repair  cannot  maintain 

As  to  the  party  liabU^  as  observed  in  Chit,  an  action  on  the  above  act  against  his  hind- 
Col.  Stat.  vol.  i.  127,  note  (c)  it  seems  to  lord  for  a  moiety  of  the  expense  of  building 
have  been  the  intention  of  the  legislature  to  a  party- wall,  which  being  out  of  repair  the 
throw  the  burthen  on  the  lessees  of  build-  tenant  pulled  down  and  rebuilt  at  the  joint 
ing  leases,  by  whom  the  value  of  the  estate  expense  of  himself  and  the  occupier  of  an 
is  eensiderably  improved,  and  who  after-  adjoining  house  to  whom  he  had  given  the 
wards  made  under-leases,  reserving  improve  notice  required  by  the  Statute,  in  the  land- 
ed rents. — Sonthal  v.  Leadbetter,  3  T.  R.  lord's  name,  but  without  his  authority.  1 
461 :  that  is,  the  best  or  kigksst  rent,  IB.  K.  A  M.  C  N.  P.  357. 
db  P.  305 ;  and  to  make  the  owner  of  the  A  general  covenant  to  repair  will  not  sub- 
improved  rent  and  not  of  the  improved  value  ject  a  tenant  to  pay  any  part  of  the  expense 
liable.  2B.  db  A.  467.  In  case  of  a  lessor  of  a  party-wall.  1  B.  &  P.  305.— 8  T.  R. 
at  a  rack  rent  (there  being  no  other  person  214.  But  a  tenant  may  bv  express  stipula- 
eatitled  to  any  other  kind  of  rent)  he  is  lia-  tion  become  liable  to  such  contribution.  8 
ble  though  the  lessee  has  improved  the  T.  R.  605.— See  6  Taunt.  90. 
house  demised.    See  8  T.  R.  814.    3  T.  R. 
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plaintiff^  to  wit,  at,  &c.  (venue)  aforesaid,  by  means  whereof  and  accord- 
ing to  the  tenor  and  effect  of  the  said  Statute  in  that  behalf,  the  said  d^* 
fendant  then  and  there  became  liable  to  reimburse  and  pay  to  the  said 
plaintiff  a  certain  sum  of  money,  to  wit,  the  sum  of — L  of  lawful  money 
of  Great  Britain,  being  a  moiety  of  the  expense  of  building  so  much  of 
the  said  party-wall,  so  built  by  the  said  plaintiff  as  aforesaid,  as  the  said 
defendant  did  make  use  of  as  aforesaid,  according  to  the  said  act,  togeth^ 
with  the  like  proportional  part  of  certain  other  expenses  which  were  ne- 
cessary to  the  pulling  down  of  the  said  old  party-wall,  amounting  in  the 
whole,  to  a  large  sum  of  money,  to  wit,  the  sum  of  — Z.  of  like  lawAiI 
money,  together  with  certain  other  reasonable  expenses  of  shoring  up  the 
said  house  and  building  of  the  said  defendant,  amounting  in  the  whole  to 
a  large  sum  of  money,  to  wit,  the  further  sum  of  — L  ;  and  being  so  lia- 
ble, he  the  said  defendant,  in  consideration  thereof,  afterwards,  to  wit,  on 
the  day  and  year  aforesaid,  at,  &c.  (veniie)  aforesaid,  undertook,  and  then 
and  there  faithfully  promised  the  said  plaintiff  to  pay  him  the  said  sums 
of  money  when  he  the  said  defendant  should  be  thereunto  afterwards  re- 
quested ;  and  the  said  plaintiff  further  says,  tliat  as  soon  as  conveniently 
might  be  and  within  ten  days  (c)  after  the  said  new  party-wall  had  been 
so  built  as  aforesaid,  to  wit,  on,  &c.  he  the  said  plaintiff  so  being  such  first 
builder  as  aforesaid,  did  leave  at  the  said  adjoining  house  and  building  of 
[  *4QJ  the  said  defendant,  *to  wit,  at,  &;c.  (venue)  a  true  account,  in  writing  (rf), 
of  the  number  of  rods  in  the  said  party-wall,  for  which  the  owner  of  the 
said  adjoining  building  was  liable  to  pay,  and  of  the  deduction  which  such 
owner  was  entitled  to  make  thereout  on  account  of  such  materials,  in  the 
said  act  mentioned,  as  did  belong  to  the  said  adjoining  building,  and  an 
account  of  such  other  expenses  so  incurred  as  aforesaid  ;  and  the  said 
plaintiff  afterwards,  and  upwards  of  twenty-one  days  before  the  com- 
mencement of  this  suit,  to  wit,  on,  &c.  did  demand  (e)  of  the  said  de- 
fendant payment  of  the  said  sum  of  money  which  he  was  so  liable  to  pay 
as  aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid.  — [Add  indebitatus  county 
as  artte,  54,  or  post,  251  ;  also  counts  for  work  and  labor,  and  materialt 
found,  money  paid,  account  stated,  and  breachJ] 


The  like 
where 
there  was 
no  old  jmr- 
ty-wali 
Mfore  the 
new  par- 
ty wall 
was  erect- 
ed  (/). 


For  that  whereas  heretofore,  to  wit,  on,  &c.  (day  of  defendant s  using  the 
wall,  or  about  it),  the  plaintiff  was  lawfully  possessed  of  a  certam  piece  or 
parcel  of  ground,  situate  within  the  weekly  bills  of  mortality,  to  wit,  in  the 
parish  of,  &c.  in  the  county  of  Middlesex,  and  at  his  own  expense  had  erect- 
ed and  built  thereon,  a  certain  messuage  and  building,  and  had  erected  and 
built  a  certain  party-wall,  parcel  of  the  said  messuage  and  building,  agreeably 
to  the  directions  of  the  Statute  in  that  behalf  made  and  passed  in  the  14th 
year  of  the  reign  of  our  sovereign  lord  the  late  King  George  the  Third : 
And  whereas  also,  the  said  plaintiff  having  so  erected  and  built  the  said 
messuage  and  building,  and  the  said  defendant  then  bemg  the  owner  and 
occupier  of  a  certain  piece  or  parcel  of  ground  situate  within  tlie  weekly 

(e)  It  seems,  that  the  acconnt  in  this  case  (e)  Such  demand  is  only  necessary  to  en- 
must  be  lefl  during  the  ten  days.  See  1  M.  title  the  plaintiff  to  double  costs.  See  ante, 
&  P.  454.-4  B'mg.  551,  S.  C.  247,  note. 

(d)  An  account  must  be   delivered,  see  (f)  See  1  Moo.  A  Pay.  454.-4  Binj. 

section  41  of  the  Act,  and  the  cases  supra,  551,  S.  C. — See  notes,  ante,  247. 
as  to  the  form  of  the  account,  &C. 


SPECIAL    COUNTS.  848 

bills  of  mortality,  to  wit,  in  the  parish  aforesaid,  and  adjoining  to  the  said  '<»  oov* 
messuage  and  building  so  erected  and  built  by  the  said  plaintiff,  and  abutting  ,™"^,, 
thereupon,  he  the  said  defendant  afterwards,  to  wit,  on  the  same  day  and  party- 
jear  aforesaid,  did  begin  to  erect  and  build,  and  did  erect  and  build,  and  walm, 
cause  and  procure  to  be  erected  and  built  on  the  said  last-mentioned  piece 
or  parcel  of  land,  a  certain  messuage  or  building,  of  the  same  rate  or  class 
of  building  as  the  messuage  and  building  first  above  mentioned,  and  did, 
for  the  purpose  of  erecting  and  building  the  same,  cut  into  and  make  use 
of  the  said  party-wall  of  the  plaintiff,  to  wit,  at,  &c.  (verme)  aforesaid. 
And  the  said  plaintiff  in  fact  says,  that  at  the  time  of  the  making  use 
of  the  said  party-wall,  and  cutting  into  the  same  by  the  said  defendant  as 
aforesaid,  the  defendant  was  the  ovmer  of,  and  entitled  to,  the  improved 
rent  of  the  said  adjoining  building,  so  erected  and  built  as  aforesaid,  to 
wit,  at,  &c.  (venue)  aforesaid.  And  the  said  plaintiff  further  says,  that 
he  the  plaintiff  did,  as  soon  after  the  cutting  into  and  using  the  said  party- 
wall  by  the  said  defendant  as  conveniently  might  be,  to  wit,  on,  &lc.  afore- 
said, at,  &c.  (venue)  aforesaid,  deliver  and  cause  to  be  delivered  to  the 
said  defendant,  a  true  account  in  writing  of  the  number  of  rods  in  the  said 
party-wall  so  cut  into  and  made  use  of  by  the  said  defendant,  for  which 
the  defendant,  as  owner  of  such  adjoining  building  as  aforesaid,  by  \irtue 
of  the  said  Statute,  was  liable  to  pay  to  the  said  plaintiff  a  large  sum  of 
money,  to  wit,  the  sum  of  100/.,  (there  being  no  deductions  to  be  made 
thereout  for  old  materials  or  otherwise),  and  did  then  and  there  demand 
payment  thereof  from  the  said  defendant ;  by  reason  whereof,  and  by  force 
of  the  Statute,  he  the  said  defendant  became  liable  to  pay  to  the  said 
plaintiff  the  said  sum  of  100/.,  within  twenty-one  days  next  after  such 
demand  thereof  as  aforesaid.  And  the  said  plaintiff  further  says,  that  be- 
ing so  liable,  the  said  defendant  did  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  at,  &^c.  (venue)  aforesaid,  undertake  and  faithfully  pro- 
mise the  said  plaintiff  to  pay  him  the  said  sum  of  100/.,  within  twenty- 
one  days  next  after  such  demand  thereof  as  aforesaid.  Nevertheless  the 
said  defendant,  not  regarding  his  said  promise  and  undertaking,  did  not 
nor  would,  within  such  twenty-one  days,  which  have  long  since  elapsed, 
or  at  any  other  time,  pay  the  said  plaintiff  the  said  sum  of  100/.,  or  any 
part  thereof,  but  he  so  to  do  hath  hitherto  wholly  neglected  and  refused, 
and  still  doth  neglect  and  refuse,  to  wit,  at,  8ic.  (venue)  aforesaid. — [Add 
m  indebitatus  count  like  the  one  ante,  54,  or  post,  251,  the  common  money 
counts^  and  uccount  stated.] 

For  that  whereas,   before  and  at  the  time  of  the  making  of  the  mdent-  The  like 
UTbs  of  demise  hereinafter  mentioned,  and  after,  &c.  one  E.  F.  was  law-  ^7  leswe    ^ 
fiilly  possessed  of  a  certain  peice  or  parcel  of  ground,  hereinafter  mention-  in'Jhom' 
ed,  to  be  demised  to  tlie  said  plaintiff,  and  at  his  own  expense  had  erected  the  prop- 
and  built  a  certain  messuage  or  tenement,  coach-house,  and  stables  upon  ©rtyofthe 
the  ground,  hereinafter  mentioned,    to  be  demised,  and  had  also  erected  ^  yest- 
and  built  a  certain  party-wall, 'parcel  of  tlie  said  messuage   or  tenement,  ed,  for  de- 
and  according  to  the  form  of  the  Statute  in  such  case  made  and  provided,  J^areof* 
to  wit,  at,  &LC.  (venue),  and  the  said  E.  F.  being  so  possessed  of  the  said  ezpeniee 

of  partj- 

{g)  See  notes  to  la«t  precedent.  This  lies  by  the  tenant  in  such  a  case,  as  the  act  ^^} 
declaration  was  settled  by  an  eminent  Plea-  directs  the  money  to  be  paid  to  the  party  at  7^^'^ 
der  at  the  bar.     Query,   whether  an  action    whose  expense  the  wall  was  built.  P^  ^^^ 

VoL.n.  24  "*«»<'> 
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FOB  coF-  premises,  and  having  so  built  and  erected  the  said  messuage  and  tenement 
tionJ'to  *^  aforesaid,  upon  the  said  ground  as  aforesaid,  at  his  own  expense,  by  a 

PARTY-    certain  indenture  made  on,  fac.   (date  of  lease),  to  wit,  at,  &c.  (venue) 

WALLS,  aforesaid,  between  the  said  E.  F.  and  the  said  plaintiiF,  and  after  reciting 
that,  &c.  [here  set  out  the  indenture,  so  far  as  it  relates  to  the  demise  to 
the  plaintiff]  (as  by  the  said  indenture  will  more  fully  and  at  large  ap^ 
pear)  ;  by  virtue  whereof,  he  the  said  plaintiff  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  entered  into  the  said  de- 
mised premises,  with  the  appurtenances,  and  became  and  was  thereof  pos- 
sessed, and  being  so  possessed  thereof,  he  the  said  defendant  afterwards,  to 
wit,  on,  &c.  was  the  owner  and  occupier  of  a  certain  piece  of  ground  ad- 
joining to  the  said  demised  premises  of  the  said  plaintiff,  and  abutting 
throughout  at  the  east  end  of  the  same  ;  and  as  such  owner  and  occupier 
of  the  said  piece  and  parcel  of  ground,  did  there  erect  and  build,  and  cause 
and  procure  to  be  erected  and  built,  a  certain  tenement  of  the  said  defend- 
ant, and  did,  for  the  purpose  of  erecting  and  building  the  same,  cut  and 
make  use  of  the  said  party-wall  of  the  said  plaintiff;  and  the  said  plaintiff 
in  fact  saith  that  at  the  time  of  the  making  use  of  the  said  party-wail,  and 
cutting  into  the  same  by  the  said  defendant,  the  property  of  the  said  party- 
wall  was  vested  in  the  said  plaintiff,  by  virtue  of  the  said  indenture  of  de- 
mise, and  that  he,  the  said  defendant  was  the  owner  of  and  entitled  to  the 
improved  rent  of  the  said  adjoining  building  so  erected  and  built  as  afore- 
said, to  wit,  at,  be.  (venule)  aforesaid  ;  and  that  he  the  said  plaintiff  after- 
wards, and  on  the  day  and  year  last  aforesaid,  to  wit,  at,  &c.  (venue)  afore- 
said, did  cause  to  be  estimated  the  expense  of  building  of  so  much   of  the 

I  ^^}  said  party-wall  as  was  *made  use  of  by  tlie  said  defendant,  at  the  rate  of 
— I,  by  the  rod,  of  the  new  brick-work,  according  to  the  form  of  the  Stat- 
ute in  such  case  made  and  provided,  there  being  no  deductions  to  be  made 
thereout,  in  respect  of  old  materials  or  otherwise,  and  that  the  said  expense, 
estimated  at  the  said  rate,  did  amount  to  a  large  sum  of  money,  to  wit, 
the  sum  of — L  of  lawful,  &c.  to  wit,  at,  &c.  (venue)  aforesaid,  whereof  the 
said  defendant  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  there 
had  notice.     And  the  said  plaintiff  avers,  that  he  the  said  plaintiff,  as  soon 

^  after  the  cutting  into  and  using  the  said  party-wall  by  the  said  defendant 

as  aforesaid,  as  convenientiy  might  be  (A),  to  w4t,  on,  &c.  at,  &c.  (venue) 
did  deliver  and  cause  to  be  delivered  to  the  said  defendant,  a  true  account, 
in  writing,  of  the  number  of  rods  in  such  party-wall  for  which  the  said  de- 
fendant, as  such  owner  of  such  adjoining  building  as  aforesaid,  was  liable 
to  pay  to  tiie  said  plaintiff,  a  large  sum  of  money,  to  wit,  tiie  sum  of  — L 
according  to  the  form  of  tiie  said  Statute,  and  did  demand  (i)  payment 
thereof  from  the  said  defendant,  to  wit,  at,  fcc.  (venue)  aforesaid  ;  by  rea- 
son whereof,  and  by  force  of  the  said  Statute,  the  said  defendant  became 
liable  to  pay  to  the  said  plaintiff  the  said  sum  of  — L  within  twenty-one 
days  next  after  such  demand  thereof  as  aforesaid ;  and  being  so  liable, 
he  the  said  defendant,  in  consideration  thereof,  afterwards,  to  wit,  on  tiie 
day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  undertook*,  and  then  and 
tiiere  faithfully  promised  the  said  plaintiff  to  pay  him  the  said  sum  of  — L 
within  twenty-one  days  next  after  such  demand  thereof  as  aforesaid  ;  nev- 

{h)  As  to  this,  see  ante,  247,  note.  (t)  As  to  this  demand,  see  ante,  247,  note 
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erthdess  the  said  defendant,  not  regarding  his  said,  promise   and  undertak-  'ok  oom- 
iog  so  by  him  made  as  aforesaid,  nor  the  said  Statute,  but  contqving  and   y™"''!^^ 
intending,  did  not  pay  to  the  said  plaintiff  the  said  several  sums  of  money,     partt- 
or  either  of  them,  or  any  part  thereof,  withb  the  said  space  of  twenty-one    ^all«. 
days  next  after  such  respective  demands,  nor  hath  he  yet   paid  the  said 
seFeral  sums  of  money,  or  either  of  them,  or  any  part  thereof,  to  the  said 
plaintiff,  although  often  requested  so   to  do,  but  to  pay  the  same^  or  any 
part  thereof,  hath  hitherto  altogether  refused,  and  still  doth  reAjse,  to  wit, 
at,  &c.  aforesaid. — [Second  count  same  as  the  first ,  only  stating  that  plain- 
tiff' was  ^possessed  under  a  demised  term,  from,  8fc. — Add  the  indebitatus    pN^OI 
comt,  as  ante,  54,  or  post,  251.] 

For  that  whereas,  after  the  making  of  a  certain  act  of  parliament  made  The  like 
in  the  14th  year  of  the  reign  of  his  late  Majesty  King  George  the  Third,  ^y  execu- 
intituled,  "  An  Act  for  the  better  regulation  of  buildings  and  party-walls,  *°'     '*' 


cover  ft 


and  for  the  more  effectually  preventing  mischiefs  by  fire,  within  the  cities  moiety  of  % 
of  London  and  Westminster,  and  the  liberties  thereof,  and  other  the  par-  ^•®^P«n- 
ishes,  precincts,  and  places  within  the  weekly  bills  of  mortality,  the  par-  boildinf  a 
bhes  of  St.    Mary-le-bone,    Paddington,    St.    Pancras,  and  St.    Luke  at  party- 
Chelsea,  in  the  county  of  Middlesex,  and  for  indemnifying,  under  certain  ^^S'r"^^ 
conditions,   builders,  and  other  persons,   against    the  penalties    to  which  Entailer 
they  are  or  may  be  liable,  for  erecting  buildings  within   the  limits  afore-  detXh  of 
said,  contrary  to  law  ;"  and  in  the  life-time  of  the  said  E.  F.  to  wit,  on,  !^j*****' 
&c.  a  certain  party-wall  had  been  built,  at  the  expense  of  the  said  E.  F. 
agreeably  to  the  directions  of  the  said  Statute,  between  a  certain  messuage 
or  building,  situate  and  being  in,  8^0.  and  certain  ground,  then  also  situate 
and  adjoining  the  said  party-wall  ;  and  whereas  afterwards,  and  after  the 
death  of  the  said  E.  F.  to  wit,  on,  inc.  at,  8^0.  (venue)  he  the  said  defendant 
being  then  and  there  the  owner,  and  entitled  to  the  improved  rent  of  the 
said  adjoining  ground,  did  cut  into  and  make  use  of  the  said  party-wall 
by  then  and  there  beginning  to  build,  and  afterwards  building  against  the 
same,  a  certain  messuage  or  building  of  the  same  rate  or  class  of  buildmg, 
as  the  said  first-mentioned  messuage  or  dwelling-house  ;  by  means  where- 
of and  according  to  tlie  tenor  and  effect  of  the  said  Statute  in  that  behalf, 
he  the  said  defendant  then   and  there  became  liable  to  reimburse  and  pay 
to  the  said  plaintiffs,  as  executors  as  aforesaid,  a  certain  sum  of  money,  to 
wit,  the    sum  of  — L  of  lawful  money  of  Great  Britain,  being  one  moi- 
ty  of  the  expense  of  building  the  said  party- wall,   after  the  rate,  in    the 
said  Statute  mentioned  ;  and  being  so  liable,  he  the  said  defendant,  in 
consideration  thereof,  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
at,  &c.  (venue)  aforesaid,  undertook,  and  then   and  there  faithfully  pro- 
mised the  said  plaintiffs,  as  executors  as  aforesaid,  to  pay  to  them  the  said 
sum  of — L  when  he  the  said  defendant  should  be   thereunto  afterwards 
requested. 

*And  whereas  also  the  said  defendant,  afterwards,  to  wit,  on,  be.  at,  r*25l] 
&c.  (venue)  was  indebted  to  the  said  plaintiffs  as  executors  as  aforesaid,  ind«bita^ 
in  tlie  sum  of — L  of  like  lawful  money,  for  part  of  the  expense  of  build-  ***  count. 

{k)  See  notes,  ante,  54,  247. 
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vom  00V    ing  a  certain  party-wall,,before  then  built  at  the  expense  of  the  said  E. 

Ti(urs  ^o  ^'  ^^  ^^  life-time  agreeably  to  the  directions  of  the  said  Statute,  between 
a  certain  messuage  or  building,  situate  and  being  within  the  weekly  bills  of 
mortality,  and  certain  ground  tliere  also  situate  next  to  and  adjoining  the 
said  last-mentioned  party-wall,  and  which  said  last-mentioned  party-wall 
had  before  then  been  cut  into  and  made  use  of  by  the  said  defendant, 
who  before  and  at  the  time  of  cutting  into  and  making  use  of  the  same, 
was  the  owner  of,  and  person  entitled  to  the  improved  rent  of  such  last- 
mentioned  ground,  and  being  so  indebted,  l^c.  undertook,  ^  &;c. — [Add 
common  counts  as  directed  antCj  248.] 


MOVXT 
FOR 
FORRRAR- 
▲IfCR    TO 


»o  FAT       XV.  TO  PAY  MONEY  FOR  FORBEARANCE  TO 

DEFENDANT. 

For  that  whereas  before  the  making  of  the  promise  and  undertaking 

ANT.      of  the  said  defendant  hereinafter  next  mentioned,  *a  certain  action  had 

On  a  pro-  been  commenced   and  prosecuted  by  and  at  the  suit  of  the  said  plaintiff 

Raise  to      against  the  said  defendant,  in  the  court  of  our  said  lord  the  now  king,  before 

cortaofan  ^^^  ^^^S  himself  (m),  (or  if  in   C,  P.  say  "  in  the  court  of  our  lord  the 

action        king,  before  his  Majesty's  justices  of  the  bench   at  Westminster,")  for  the 

within  a     recovery  of  a  certain  sum  of  money,  to  wit,  the  sum  of  — L  then  and  at 

considera-  the  time  of  the  making  of  the   promise  and   undertaking  of  tlie   said  de- 

tion  of       fendant  hereinafter  next  mentioned,  due  and  owing  from  the  said   defend- 

•tay^nir      ^^^  ^°  ^®  ^^^^  plaintiff.     And  which  said  action,  at  the  time  of  the  mak- 

proceed-     ing  of  the  said  promise  and  undertaking  of  the  said  defendant  hereinafter 

"^ff*  (0-     next  mentioned,  was  depending  in  tlie  said  court,  to  wit,  at,  &c.   (venue) 

I  '^^'^J    aforesaid,  whereof  the  said  defendant  then  and  there  had  notice.     And 

thereupon   heretofore,  to  wit,  on,  &c.  (day  of  promise,  or  about  it,)  at, 

be.  aforesaid,  in  consideration  of  the  premises,  and  tliat  tlie  said  plaintiff, 

(Z)  See  fornas,  Plead.  A.  95,  127.  See  a  ceedingB  against  A..  I  do  herebj,  in  con- 
form, ante,  245,  against  en  executor,  on  his  Bidprutioii  thereof,  personally  promise  to 
promise  to  pay  a  legacy  in  consideration  of  pay  30/.  on  account  ot  the  debt,  on  the  1st 
forbearance.  Forbearance  to  sue  is  a  good  day  of  April  next:"  held,  that  as  the  re- 
consideration  for  a  promise  where  it  is  abso-  quest  niutst  have  preceded  the  consent  to 
lute  only,  Cro.  Jac.  683  j  or  for  a  definite  suspend  proceedings,  the  contract  niiglit  be 
portion  of  time,  Cro.  Jac.  47 ;  or  a  reasona-  declared  on  as  an  executory  contract,  and, 
ble  time,  1  Roll.  Abr.  24,  pi.  33 ;  forbear-  consequently  that  there  was  no  variance, 
ance  for  a  title,  1  Roll.  Abr.  23,  pi.  5;  or  Secondly,  that  the  consideration  for  the 
for  some  time,  id.  pi.  26,  is  not  sufficient,  promise  was  sufHcient,  because  it  must  bv 
Forbearance  to  sue  seems  an  insufHcient  taken  as  a  consent  to  suspend  proceeding's, 
consideration,  unless  a  right  of  action  be  at  least  until  the  1st  of  April.  Thirdly, 
known  to  have  existed,  4  East,  455. — 1  New  that  after  verdict,  the  averment  that  plain- 
Rep.  172.  tiff  had  suspended  proceedings  without  spe- 

Assumpsit  in  consideration  that  the  plain-  cifying  for  whnt  pfnod,  was  sufBeient.    7 

tiff,  at  the   request  of  the  defendant,  would  Bar.    &  Cres.  423—1  M.  &  R.  706,  S.  C. 

consent  to  suspend   proceedings  against  A.  Jt  is  not  necessary  to  state  the  subject-niat- 

On  a   cognovit,  defendant  promised  to  pay  ter  of  the  debt.  Com.  Dig.     Action  on   the 

30^.   on  account  of  the  debt  (for  which  the  case  on  Jssumpiit.    F.  8.    H.  3. — Mob.    Id. 

cognovit  was  given)  on  the  1  St  of  April  then  Though  it  must  be  shown    that  there  was 

next.     Averment  that  the  plaintiff  did  sns-  some  cause  of  action  arrainst  the  defendant, 

pend  the  proceedings  on  the  cognovit.    The  or  some  other  person,  4   East,  4.')5. — 1  ^Jew 

plaintiff,  at   the  trial,  proved   the  following  Rep.  172. — 4  Taunt.    177.-  Post,  353,  note, 

agreement  in  writing : — "  The  plaintiff  hav-  (m)  The   court   must  be   accurately  de- 

ing  at  my  requtst   consented  to  suspend  pro-  scribed,  3  M.  &  S.  16G. 
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at  die  special  instance  and  request  of  the  said  defendant,  would  (n)  cease  *<>  ^^' 
U>  prosecute  the  said  action,  and  would  stay  all  further  proceedings  there-  "^olT 
in  (1)7  he  the  said  defendant  undertook,  and  then  and  there  faithfully  pro*  'forbxar- 
mbed  the  said  plaintiff  to  pay  the  costs  of  commencing  and  prosecuting  ^'^^  ^® 
tbe  said  action,  in  a  week  then  next  following.  And  the  said  plaintiff  j^„^  ' 
arers,  that  he,  confiding  in  the  said  prombe  and  undertaking  of  the  said 
defendant,  did  then  and  there  cease  (o)  to  prosecute  the  said  action,  atid 
bath  thence  hitherto  stayed  all  further  proceedings  therein  ;  and  that  the 
costs  of  commencing  and  prosecuting  the  said  action  amounted  to  a  large 
sum  of  money,  to  wit,  the  sum  of — /.  (state  enough)  of  lawful  money  of 
Great  Britain,  whereof  the  said  defendant  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  at,  &c.  (venue)  had  notice.  And  although  a  week 
from  the  time  of  the  making  the  said  promise  and  undertaking  of  the  said 
defendant  hath  long  since  elapsed,  to  wit,  at,  &c.  (venule)  aforesaid ;  yet 
the  said  defendant,  not  regarding  the  said  promise  and  undertaking,  but 
contriving  and  intending  to  deceive  and  defraud  the  said  plaintiff  in  this 
respect,  hath  not  as  yet  paid  the  said  costs  of  commencing  and  prosecuting 
the  said  action,  or  any  part  thereof,  (although  he  the  said  defendant  after- 
wards, and  after  the  expiration  of  a  week  from  the  time  of  making  his 
said  prooiise  and  undertaking,  to  wit,  on,  inc,  (any  day  before  the  title  of 
declaration)  at,  &c.  aforesaid,  was  requested  by  the  said  plaintiff  so  to 
do.)  But  he  so  to  do  hath  hitherto  wholly  neglected  and  refused,  and 
still  doth  neglect  and  refuse,  to  wit,  at,  &;c.  (venue)  aforesaid. — [If  any 
doubt  as  to  the  exact  nature  of  the  promise,  add  another  or  more  special 
anaUs  accordingly*  Add  a  count  on  the  original  debt-^^noney  paid — the 
account  stated — and  the  usual  breach  applicable  to  those  counts  only.] 


XVI.    TO  PAY   MONEY    FOR   FORBEARANCE  TO   THIRD    to  fay 

PERSONS.  «*>"^ 

FOR 
rORBXAR^ 

For  that  whereas  one  E.  F.  before  and  at  the  time  of  the  making  of  awcr  to 

THIRD 

(■)  When  it  laffices  to  declare  on^an  ex-  237,  239  )  see  the  form  of  declaring  against    '"**°"*- 

ecQtory  consideration,  though  the  contract  an  heir,  2  Saund.  135) ;  but  a  promise  by  an  Qq  ^  p^^. 

wuin  its  terms  on  an  executed  considera-  executor,  in  consideration  of  forbearance,  is  mige  to 

tion,  see  7  Bar.  &Cres.423.     1  Moo.  &,  Ky,  valid,  though  he  have  no  assets  at  the  time,  pg^y  ^he 

7U8, 8.  C. — Ante,  251,  note.  because  by  the  forbearance  the   plaintiff  is  ^j^j^^  of  a 

(0)  See  id.  precluded   from  obtaining  judgment  of  as-  third   per- 
{p)  Observe  tbe   notes  to  the  preceding  sets,  quando  acciderint^  2  Saund.  137. — An-  gQQ^  jq 

form.    See   forms,  Morg.  152,166. — Plead,  te,  245,   notes;  and   see   a  form,  ante,  245.  considera- 

A.  129.— Rob.  Ent.  100  —2  Went.  405,  &,c.  See  form  of  declaration  by  baron  and  feme  tionoffor- 

aad  Index  to  ditto. — See  also  post,  314,  pre-  on   promise  to  render  third   person  or  pay  bearance 

cedent  for    declaration  on    guarantee   for  debt,  4  B.  &  Adolp.  739;  and  a  declaration  ^y 

foods  sold.  on  a  promise  to  pay  a  larger  sum  than  debt, 

Tbe  mere  promise  of  a   third   person  to  in  consideration  of  plaintiff's  forbearing  to 

paj  the  debt  of  another,  without   a  stipula-  execute  ji.  fth  against  a  third  person,  Smitk 

tion  by  the   plaintiff  to  forbear,  or   some  v.  Mgar^  1  B.  &   Adol.  603 ;  and  see  Chit, 

other  new   consideration,  is   not    valid,  1  jun.  Contr.  2  ed.  99;  and  sec  a  declaration 

Saund.  211   a. — Com.   Dig.   Action   on  the  on  a  promise  to  give  a  note  on  plaintiff's 

case  on  ^ssumpsU^  0.  1,  2.    The  promise  discharging  a  debtor  out  of  custody,  5  B.  & 

of  an  heir,  who  has  no  assets  by  descent,  to  Adol.  M8. 

]ay  the  debt  of  his  ancestor  in  considers.        As  to  what  is,  or  is  not  a  oollateral  pro- 

tionof  forbearance,  is  not  binding,  (2  Saund.  mise  within  the  Statute,  see  3  Chit.   Com. 

137.— Com.  Dig.  Action  of  ^ssumpsU,  F  8.  Law,  318  to  322;  1  Chit.  Coll.  SUt.  369;  1 

-4  £ast,   445;  (Sed  vide,  4  Johns    Rep.  B.  &,  A.  207. 

(1)  It  is  anneceMary  to  allege  that  the  plaintiff  promised  to  forbear.     10  Masa.  230.  237. 


252a  DECLARATIONS   IN   ASSUMPSIT. 


TO  PAT  the  promise  and  undertaking  of  the  said  defendant  hereinafter  next  men- 
"fo"  tioned,  was  indebted  to  the  said  plaintiff  in  a  certain  sum  of  money,  to 
FORBEAK-  wit,  the  sum  of — L  ^(state  enaugh)  of  lawfiil  money  of  Great  Britain  (5), 
AKCB  TO  to  wit,  at,  fcc.  (yentie)  ;  and  thereupon  heretofore,  to  wit,  on,  &c.  (day 
FXBflONs  of  guarantee  or  about  it)  at,  &c.  in  consideration  of  the  premises,  and 
[*253]  that  the  said  plaintiff,  at  the  special  instance  and  request  of  the  said  de- 
fendant, would  (r),  forbear  and  give  time  to  the  said  E.  F.  for  the  payment 

of  the  sum  of  money  until  the day  of (1)   (let  this  agree  with 

the  consideration)  (r),  he  the  said  defendant  undertook,  and  then  and  there 
faithfully  promised  (s)  the  said  plaintiff  to  pay  him  the  said  sum  of — L 
on,  8ic.  (let  this  agree  with  the  promise^  And  the  said  plaintiff  avers, 
that*  he,  confiding  in  the  said  promise  and  undertaking  of  the  said  defend- 
ant, so  made  as  aforesaid,  did  forbear  and  give  time  to  the  said  E.  F.  for 

the  payment  of  the  said  sum  of  money,  until  the  said day  of 

(let  this  agree  with  the  consideration^  to  wit,  at,  &c.  (venue)  aforesaid ; 
but  that  the  said  E.  F.  altliough  he  was  afterwards,  to  wit,  on,  &c.  (amj 
day  before  title  of  declaration)  at,  &c.  (venue)  aforesaid,  requested  (t)  by 
the  said  plaintiff  so  to  do,  hath  not  as  yet  paid  (u)  the  said  sum  of  money, 
or  any  part  thereof,  to  the  said  plaintiff,  but  hath  hitlierto  wholly  neglected 
and  refused  so  to  do  ;  whereof  the  said  defendant,  afterwards,  to  wit,  on 
tlie  day  and  year  last  aforesaid,  there  had  notice,  and  thereby  and  accord- 
ing to  the  tenor  and  effect  of  his  said  promise  and  undertaking,  he  the  said 
defendant  became  liable  to  pay  the  said  plaintiff  the  said  sum  of  money 

on  the  said  — = —  day  of to  wit,  at,  &c.   (yeifiue)  aforesaid. — [If  there 

be  any  doubt  as  to  the  meaning  of  the  guarantee,  let  one  count  follow  the 
very  words  of  it,  and  add  another  count,  stating  the  substance  of  it. — 
Add  an  account  stated,  and  breach^] 

On  a  pro-  For  that  whereas  before  the  making  of  the  said  distress  hereinafter  next 
miBe,thja  mentioned,  one  J.  S.  held,  occupied,  and  enjoyed  certain  premises,  with 
would"  '  ^®  appurtenances,  as  tenant  thereof  to  the  said  plaintiff,  by  virtue  of  a 
withdraw  certain  demise  thereof  before  then  made^  at  a  certain  rent,  to  wit,  the  rent 
distrcBB  Qf  (20/.)  per  annum,  to  wit,  at,  &c.  (venue)  and  because  a  certain  sum  of 
on  the  money,  to  wit,  the  sum  of  lOZ.  of  the  aforesaid  rent,  at  the  time  of  mak- 
gooda  pf  a  ing  the  distress  hereinafter  mentioned,  was  then  and  there  due  and  owing 

third  per- 

dant  (9)  ^^  *^   ^^^  necessary  to  state   the  sab-  stated   in  the   declaration,  1  Saund.  276,  n. 

would  pay  jcc^'^^^^er  of   the   debt,  though  some  de-  1.     See  Bing.  529. 

the  rent      '^'Lnd  recoverable  at  law  or  in  equity,  must        {t)  From   Cro.   Jac.   500. — Cro.  Eliz.  85, 

(w),  ^®  stated,  4  Taunt.  117. — Ante,  251,  n.  (l).  91. — 2  Hen.  Bla.  131. — It  seems  necessary 

It  is  better  not  to  state  it  with  unnecessary  to  aver  this   request.     Sed  qutBre,  and  see  1 

particularity,  Feake's  Rep.  117. — Though  a  Stra.  88,  9.     If  it  be   not  necessary  to  state 

larger  sum  be  stated  under  a  videlicet  to  be  it,  the   statement    will  not  require   to  be 

due,  it  need  not  be  proved,  8  Taunt.  197. —  proved,  see  Plowd.  128. 
2  J.  B.  Moore,  114,  S.  C.  (u)  It  should  seem,  from  1    Sid.  178.— 2 

(r)  See  7  B.  &  C.  423.—  1  M.  &  R.  708,  Roll.   738, 1.  15,  that  this  averment  of  the 

S.  C.      Ante,  251,  n.  non-payment  by  the  principal  is  unnecessa- 

(s)  Though  the  promise  mbst,  under  the  ry,  and  that  it  suffices  to  aver  merely  a  non- 

stat.  29  Car.  2.  c.  3.  s.  4,  be  in   writing,  and  payment  by  the  defendant, 
the  whole  consideratipn  must  be  stated  in         (w)  A   promise   of  this  nature,  whether 

such  writing,  see  4  B.  «&  A.  595.    5  East,  the  distress  was  begun  or  not,  is  not  within 

10. — 6J.B.  Moore,  86 ;  it  need  not  be  so  the   Statute  of  frauds,  and  need  not  be  in 

(1)  In  a  declaration  on  a  promise  to  pay,  in  consideration  that  the  plaintiff  would  for- 
bear to  sue  another,  it  is  sufficient  to  state  that  other  to  be  indebted,  without  averring  that 
the  debt  was  then  payable.    Jones  v.  Potter,  5  Serg.  &  Rawie,  519. 
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AVCI    TO 

THIRD 
PBRSOHS. 


fiom  the  said  J.  S.  to  the  said  plaintiff,  he  the  said  plaintiff,  during  the  said  ^o  '^^ 
tenancy,  and  before  the  making  of  the  promise  and  undertaking  of  the  ^^on' 
said  defendant,  hereinafter  last-mentioned,  to  wit,  on,  &c.  (day  of  dU'  forbsak- 
trm  or,  about  it)  to  wit,  at,  be.  (venue)  took  and  distrained  divers  goods 
and  chattels  of  the  said  J.  S.  then  bebg  in  and  upon  the  said  demised 
premises,  as  a  distress  for  the  said  sum  of  money,  to  wit,  the  said  sum  of 
10/.,  so  then  due  and  owing  to  the  said  plaintiff  as  aforesaid,  and  the  said 
plaintiff  then  intended,  after  the  expiration  of  five  days  after  the  making 
of  the  said  distress,  to  sell  the  said  distress,  according  to  the  form  of  the 
Statute  in  such  case  made  and  provided,  8£c.  whereof  the  said  defendant 
then  and  there  had  notice ;  and  thereupon,  heretofore,  to  wit,  on  the  day 
and  year  aforesaid,  at,  8^0.  (venue)  in  consideration  that  the  said  plaintiff, 
at  the  special  instance  and  request  of  defendant,  would  withdraw  the  said 
distress,  and  forbear  to  proceed  on  such  distress,  he  the  said  defendant  un- 
dertook, and  then,  and  there  faithfully  promised  the  said  plaintiff  to  pay 
him  the  said  sum  of  10/.  in  one  month  then  next  following — (let  this  be 
according  to  the  promise,)  And  the  said  plaintiff  avers,  tliat  he,  con- 
fiding in  the  said  promise  and  undertaking  of  the  said  defendant,  did  then 
and  there  withdraw  the  said  distress,  and  forbear  to  proceed  in  such  dis- 
tress, and  hath  thence  hitherto  forborne  to  proceed  on  the  same,  to  wit, 
at,  be.  (venue)  And  although  a  month  fronl  the  making  of  the  said  pro- 
mise and  undertaking  hatli  long  since  elapsed,  and  although  the  said  J.  S. 
afterwards,  to  wit,  on,  &c.  (any  day  before  the  title  of  the  declaration)  at, 
tc.  (venue)  aforesaid,  was  requested  (x)  by  the  said  plaintiff  to  pay  him 
the  said  sum  of  10/.,  yet  the  same  still  wholly  remains  due  and  unpaid  by 
him,  of  all  which  said  premises  the  said  defendant  then  and  there  had  no- 
tice. Nevertheless,  the  said  defendant  not  regarding  his  said  promise  and 
undertaking,  but  contriving  and  intending  to  deceive  and  defraud  the  said 
plaintiff  in  this  behalf,  hath  not  paid  to  the  said  plaintiff  the  said  sum  of 
10/.  or  any  part  thereof,  and  the  said  sum  of  10/.  still  remains  wholly  due 
and  unpaid  to  the  said  plaintiff,  to  wit,  at,  8^0.  (venue)  aforesaid. — [Add 
another  count  more  general,  depending  on  the  yiature  of  the  ageeement, 
and  commencing  at  once  with  the  statement  of  plaintiff^s  having  dis- 
trained,  withtyut  stating  the  terms  of  tenancy.  If  there  be  any  doubt  as 
to  the  distress  having  been  actually  commenced,  mutely  state  defendants 
viUentum  to  distrain,  and  that  defendant  promised  to  pay  the  rent  if  he 
wotdd  forbear  doing  so. — Add  counts  for  money  paid,  had  and  received, 
account,  and  a  breach  applicable  thereto.] 


*XVn.  TO  PAY  MONEY  IN  CONSIDERATION  OF 

MARRIAGE. 

For  that  whereas  heretofore,  to  wit,  on,  &c.  (day  of  promise,  or  about 

writing.  3  Burr.  1886.  2  Wils.  308,  S.  C. ; 
and  lee  4  Taunt.  n7.—3  Eap.  86.  As  to 
what  it  a  Bufficient  commencement  of  a  dis- 
tren,  fee  5  Bingh.  10.  8  B.  <&  Crei.  456.  ; 
(■nd  lee  a  declaration  on  a  promise  that 
in  coniideration  plaintiff  would  give  up  his 
lien  on  goodstfor  debt  of  third  person,  de- 
fendant  promised  to  pay  debt.  Clancy  v. 
^g9tt^  4  Ney.  Sc  M.  496.    On  a  promise 


that  in  consideration  that  plaintiff  would 
withdraw  distress  made  on  effects  of  a 
bankrupt,  defendant  being  his  assignee,  pro- 
mised that  the  amount  of  distress  should  be 
paid  to  plaintiff  out  of  the  produce  of  the 
same  effects  distrained  on.  Stephens  ▼. 
Fdlf  4  Tyr.  6  :  and  see  pleas  and  law,  id.) 
(z)  This  request  does  not  seem  necessary. 
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MOUBY     IN 

COHSIDXR- 

ATIOV  OF 

3fAa- 

RIAGC. 

On  a  pro- 
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TO  PAT 


f^)  at,  &c.  in  consideration  that  the  said  pla'intiff,  at  the  special  instance 
c^siDXB^  *°^  request  of  the  said  defendant,  would  many  one  E.  F.  he  the  said  de- 
ATiov  OF  fendant  undertook,  and  faithfully  promised  the  said  plaintiff  to  pay  him 
the  sum  of  -^.  of  lawful  money  of  Great  Britain,  whenever  after  such 
marriage  he  the  said  defendant  should  be  thereunto  requested ;   and  the 
miM  to      said  plaintiff  in  fact  saith,  that  be,  confiding  in  the  said  promise  and  un- 
'f  ^l^tiff  ^^'^^'^g  of  ^®  s^'^  defendant,  afterwards,  to  wit,  on,  fee.  at,  &c.  afore- 
would        said  (z),  did  marry  the  said  E.  F.  whereof  the  said  defendant,  afterwards, 
marry  a     to  wit,  on,  8^0.  at,  &c.  aforesaid  had  notice  ;  yet  the  said  defendant,  not 
^     (2^)'     regarding  his  said  promise  and  undertaking  so  by  him  in  manner  and  form 
aforesaid  made,  bnt  contriving  and  craftily  and  subtly  intending  to  deceive 
and  cleiraud  the  said  plaintiff  in  this  respect,  hath  not  yet  paid  the  said 
sum  of  money,  or  any  part  thereof,  to  the  said  plaintiff,  although  he  the 
said  defendant,  afterwards,  to  wit,  on,  he,    and  oftentimes  afterwards,  to 
[*255]    wit,  at,  fcc.  was  requested  by  the  said  *plaintiff  to  pay  him  the  same,  but 
the  said  defendant,  to  pay  the  same,  or  any  part  thereof  to  the  said  plain- 
tiff, hath  hitherto  wholly  refused,  and  still  doth  refuse,  to  wit,  at,  fcc.  afore- 
Seccnd      said.     And  whereas  also,  afterwards,  to   wit,  on  the  day  and  year  first 
coant,  to    above-mentioned,  at,  fcc.  aforesaid,  in  consideration  that  the  said  plamtiff, 
reuona-     ^^  ^^  li^^  special  instance  and  request  of  the  said  defendant,  would  mar- 
ble time,    ry  the  said  E.  F.  he  the  said  defendant  undertook,  and  then  and  there 
faithfully  promised  the  said  plaintiff,  witliin  a  reasonable  time  after  such 
marriage  should  have  taken  place,  to  pay  unto  him  the  said  plaintiff,  the 
sum  of  — L  of  like   lawful   money  ;   and   the   said  plaintiff,  in   fact  says, 
that   he,  confiding  in  the  said  last-mentioned  promise  and  undertaking  of 
the  said  defendant,   afterwards,   to  wit,  on,  &c.  at,  be.  aforesaid,  did  mar- 
ry the  said  E.  F.  whereof  the  said  defendant,  afterwards,  to  wit,  on,  &c. 

(y)  See  other  forms,  2  Wentw.  491 , 2.     I  sum  of  money  with  his  daughter  in  mar- 

Mod.  Ent.  128.— PI.  A.  51, 137.— Morg.  143.  riage,  the  daughter  may  have  the  action,  for 

And  see  form  of   declarations  on    n:ntaal  she  is  the  meritorious  cause  of  action,^Qll> 

promises    to  marry,  post,   321.— 2  Wentw.  Ni.  Pri.  133.     Promises  to  pay  money  in 

487,8,  9.     PI.  A.  47,  99.-2   Rich.   C.  P.  consideration  of  marriage,  must  be  in  writ- 

128.— 1  Sid.  180.  ing,  by  the  Statute  of  Frauds,  29  Car.  2.  c. 

When  metion  lies, — An   action  will  lie  on  3.  s.  4.     But  mutual  promises  to  marry  are 

a  contract  or  promise  to  pay  money  in  con-  not  within  the  provisions  of  this  act,  Stra. 

sideration  of  marriage,   Cro.   £]iz.  63.    If  34;  see  1  Chit.  CoU.  SUt.  371,  n.  (/)•,  ^^ 

the  promise  be  to  pay  20  French  pieces,  it  is  ters  from  parents  or  persons  standing  in  loeo 

sufficiently  certain,  and  shall  be  intended  to  parentis,  containing  promises  of  proyiBtoni 

mean  French  erovms^  Cro.  Car.  194.     So  if  in  consideration  of  marriage,  if  explicit  in 

it  be  to  pay  lOOZ.  at  a  time  to  come,  and  in  their  terms,  have  been   held  to  satisQr  ^ 

the  mean  time,  after  the  rate  of  8/.,  the  pro-  Statute,  2  Vent.  361.— 2  Pre.  Oh.  560.— 3 

mise  is  good  and  not  usurious.     1  Vin.  Ab.  Vern.  600, 602. 

297,  pi.  15.— 2  Sid.  116.  S.  P.     So  if  a  man         Form  of  DeclaraUon.— An  inducement  of 

promises  another,  in  consideration   of  his  a  discourse  having  taken  place  respecting 

marrying  his  daughter,  to  give  him  as  much  the  marriage  is  unnecessary,  and  is  UBually 

as  he  should  give  to  any  of  his  daughters,  omitted  in  modern  pleadings ;  a  promise  to 

and  afterwards  dies,  leaving  another  of  his  the    plaintiff    must  be   shown  in    express 

daughters  a  sum  of  money,  an  action  lies  terms ;  an  allegation  that  the  defendant  as* 

against   his  administrator    or  executor,  3  serted  and   published  that  he  would  give 

Bttlst.  246.     1  Vin.  Abr.  287.  pi.  3.  lOOZ.  to  whoever  should  marry  his  dangh- 

A  promise  by  a  father  after  his  daughter's  ter  is  too  indefinite  and   uncertain,  1  ^o\l 

marriage,  to  pay  a  sum  of  money  to  her  Ab.  6  M.  pi.  1. — Noy.  11.  Cro.  Jao.  4.    The 

husband,  is  a  good  promise, 2  Leon.  111. —  marriage  need  not  be  stated  to  have  taken 

Cro.  Eliz.  59.    Bee  also  Dyer,  272  b.  pi.  32.  place,  ad  itutantiam  defendentis,  for  that 

in  margin.    A  promise  by  a  man  to  pay  a  will  be  intended,  Cro.  Car.  194.  JndebitMu* 

woman  a  lum  of  money  if  he   marry  any  assumpsit^  will  not  lie,  1  Vent  268.^ 
body  but  herself,  is  considered  a  restraint        (z)  The  words  '*  at  the  special  instance 

upon  marriage,  and  therefore  void,  5  fiurr.  and  request  of  the  defendant"  are  anneces- 

8225.    Upon  a  promise  to  a  father  to  give  a  lary  here,  Cro.  Car.  194. 
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tt,  be.  afiMresaid,  had    notice  ;  yet  the  said  defendant,  not  regarding  his    to  fat 
said  last«mentioned  promise  and  undertaking,  but  contriving  and  fraudu<*  "  o^sidx!^ 
leotlj  intending,  craftily  and  subtly  to  deceive  and  defraud  the  said  plain*  ration  or 
tiff  in  thb   respect,    hath  not  yet  paid  the  said  Iast«mentioned  sura   of     ^^^' 
jBoaaej,  or  any  part  thereof  to  the  said  plaintiff,  although  a  reasonable  time 
ibr  that  purpose  since  the  said  last«mentioned  marriage  so  took  effect  as 
aioresaid,  hath  long  since  elapsed ;  and  although  the  said  defendant  after- 
wards, to  wit,  on,  &c.  last  aforesaid,  and  oftentimes  afterwards,  at,  fee. 
aforesaid,  was  requested   by   the  said  plaintiff  to  pay  him  the  same,  but 
the  said  defendant,   to  pay  the  same  or  any  part  thereof  hath  hitherto 
wholly  refiised,  and  still  doth  refuse,  to  wit,  at,  be.  aforesaid. — [Another 
cnoU  fliay   be  added  upon  an  executed  consideratian.] 


♦XVm.  TO  PAY  MONEY  SERVICES,  &c. 


[*256] 

TO    PAT 

Movsr 

For  that  whereas  heretofore,  to  wit,  on,  &c.,  (day  of  retainer  or  about  it)  mYicu, 
at,  be.  in  consideration  that  the  said  plaintiff,  at  the  special  instance  and  Special 
request  of  the  said  defendant,  would  enter  into  the  service  of  the  said  de-  count  for 
feodant,  as  an  hired  servant,  and  serve  the  said  defendant  in  that  capacity,  g^' a«^n 
he  the  said  defendant  undertook,  and  then  and  there  faithAjUy  promised  hired  ser- 
the  said  plaintiff,  during  the  continuance  of  such  service  and  employment,  ^"**  (*)• 
to  pay  bun  the  said  plaintiff  for  such  service  certain  wages,  after  the  rate 
of  — L  per  annum,  and  certain  board  wages  for  his  support  and  mainte- 
nance during  such  service,  after  the   rate  of  shillings  per  week  ;  and 

the  said  plaintiff  avers,  that  he,  confiding  in  the  said  promise  and  under- 
taking of  the  said  defendant,  did  afterwards,  to  wit,  on,  &c.  aforesaid, 
eoter  mto  the  service  of  the  said  defendant,  and  served  the  said  defendant 
in  the  capacity  aforesaid  for  a  long  space  of  time,  to  wit,  for  the  space  of 

weeks  then  next  following,  and  that  the  board  wages  of  the  said 

plamtiff  during  the  time  aforesaid,  and  after  the  rate  aforesaid,  amounted 
to  a  large  sum  of  money,  to  wit,  the  sum  of — /.,  whereof  the  said  defend- 
ant afterwards,  to  wit,  on,  &;c.  (any  day  before  title  of  declaration)  at, 
&c.  aforesaid,  had*  notice. — [Add  the  common  count  for  wages ^  as  ante,  65, 
(md  counts  for  work  and  labor,  money  paid,  account  stated,  and  breach.] 

For  that  whereas,  before  and  at  the  time  of  the  making  of  the  promise  [^57] 
and  undertaking  of  the  said  defendant  hereinafter  *next  mentioned,  he  the  ^^^?  J^' 
said  defendant  was  one  of  the  bailiffs  of  the  sheriff  of  Middlesex,  to  wit,  fendant' 

advertised 

(a)   See  precedents  for  wages,    Thomp.  fendant,  should  not,  in  general,  be  declared  he  would 

Ent.  22.— PI.    A.    49.-3    Burr.     1778.— I  upon  as  a  promise  to  the  particular  plaintiff,  fiT*^®?  J** 

Stand.  264—2  Id.   346.-4   East,  546—4  for  there  is  no  privity  between  the   parties  oonsidera- 

Etp.  Rep.  75— 7  T.  R.  241.— 2  B.   &  P.  themsekes,  Rol.  Ab.  6,  M.  pi.  1.— Noy,  11,  tionofany 

116.    As  to  recovery  of  wages  and  remun-  where  a  similar  advertisement  promised  a  P^rion  s 

eration  in  general,  see  Bac.  Ab.  tit.  Master  reward  to  the  person  who  would  give  infer-  retaking 

■ad  Servant,   H. — Burn,  J.  tit.  Servants. —  mation   respecting  a  lost  child,  so  that  it  ®"®  ^^^ 

Ante,  74,  note.  might  be  restored  to  its  parents,  and  a  per-  ©•c*Pjd 

(*)  See  other  forms,  2  Wentw.  499  — 3  son   communicated   his   suspicions   on  the  ^^^  of  his 

Id.  30,  31,  where  see  form  of  advertisement  subject  to  a  third   person,  who  gave  the  in-  custody 

ud  notes,  as  to  the   plaintiff 's  having  re-  formation  and  received  the  reward :  accord-  \r)' 

covered.    An  advertisement  or  general  pro-  ingly  it  was  held,  that  the  person  who  had 

mise  of  a  reward  to  any  who  will  appre-  so  received  the  reward  was  not  liable  to  re- 

hcnd  a  felon,  or  do  any  other  act  for  the  de-  pay  the  whole,  or  any  portion  of  it,  to  the 

Vol.  n.  .  25 
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^^^  at,  be.  and  whereas  also  before  the  time  of  the  making  of  the  said  pro* 
•BBTioM.  j^^  g^j  undertaking,  one  E.  F.  had  been  arrested,  and  was  in  custody  of 
the  said  defendant  as  such  bailiff  as  aforesaid,  for  debt,  to  wit,  at  &c. 
And  whereas  also  before  the  time  of  the  making  of  the  said  promise  and  un- 
dertaking, the  said  E.  F.  had  escaped  out  of  the  custody  of  the  said  defend- 
ant, so  being  such  bailiff  as  aforesaid,  and  the  said  defendant  was  desirous 
of  apprehending  and  retaking  the  said  E.  F.  to  wit,  at,  &c.  aforesaid; 
and  diereupon,  afterwards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  in  consider- 
ation that  any  person  (c)  would  apprehend  the  said  E.  F.  or  by  private  m- 
formation,  or  otherwise,  be  the  means  of  apprehending  or  causing  him  to 
be  apprehended  and  delivered  into  the  custody  of  the  said  defendant,  he 
the  said  defendant  undertook,  and  then  and  there  faithfully  promised,  upon 
such  apprehending  and  delivery  of  the  said  E.  F.  into  the  custody  of  him 
the  said  defendant,  to  pay  to  such  person  who  should  apprehend,  or  cause 
to  be  apprehended,  the  said  E.  F.  a  reward  of  lOOZ.  And  the  said  plain- 
tiff avers,  that  afterwards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  he  the  said 
plaintiff  took  and  apprehended  the  said  E.  F.  and  afterwards,  to  wit,  on, 
&c.  last  aforesaid,  at,  &c.  aforesaid,  delivered  him  into  the  custody  of  the 
said  defendant,  by  reason  whereof  the  said  defendant  then  and  there  be- 
came liable  to  pay,  and  ought  to  have  paid  to  the  said  plaintiff,  the  afore- 
said reward  of  lOOZ.,  to  wit,  at,  &c.  aiforesaid. — [Add  other  jcounUy  vary- 
ing  the  undertakings  according  to  the  circumstances,  and  the  common  catmt 
for  work  and  labor,  joumies,  account  stated,  and  breach,] 

For  a  re-         For  tliat  whereas  the  said  defendant,  to  wit,  on,  &c.  (day  ofpublicO' 
^^^b\^    turn  or  about  it)  at,  fcc.  (venue)  printed  and  published  a  certain  advertise- 
fordiBcoy  ment,  stating  (here  set  out  the  advertisement  in  the  past  tense,  as  thus) 
cring  an     that  one  A.  S.  had  then  lately  defrauded  the  said  defendant  and  other 
(d)!'*  ^'     people  of  money,  wearing   apparel,  and  table  linen  and  other  things,  of 
value,  to  a  great  amount,  and  the  said  defendant  did  thereby  then  and  there 
undertake  and  faithfully  promise,  that  if  any  person  would  discover  the 
said  A.  S.  so  that  she  might  be  brought  to  justice,  such  person  should  re- 
ceive 20Z.  reward  of  the  said  defendant ;  and  the  said  plaintiff  in  fact  saith, 
that  he,  confiding  in  the  said  promise  and  undertaking  of  the  said  defendant, 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid, 
did  discover  the  said   A.   S.  to  the  said  defendant ;  and  tlie  said  A.  S. 
afterwai'ds,  to  wit,  on   the  day  and  year  aforesaid,  at,  fcc.   (venue)  was 
committed  to  the  custody  of  the  keeper  of  the  gaol   at,  [Worcester,]  to 
answer  for  the  said  offence,  whereof  the  said  defendant  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  at,  &£c.   (venue)  aforesaid,  had  notice,  and 
by  reason  of  the  premises  the  said  defendant  became  liable  to  pay  tlie  said 
sum  of  20/.  to  the  said  plaintiff,  when  he  the  said  defendant  should  be 

person   from  whom  he   originally  received  advertising  a  reward   for  stolen  goods  with 

his  information.     1    M.  &  S.  108.     When  no  questions  asked,  &c.   under  a  penalty  of 

the  reward  is  advertised  to  be   paid  to  any  60Z.  and  full  costs. 

person  who  shall  apprehend,  or  cause  to  be  The   7   Geo.  4.  c.  64.  s.    28.  allows  re- 
apprehended,  <Nl.c.   and  one  person   appre-  wards  in  certain  coses.     See  fiurh*s  Justice, 
bended  the  offender,  and  another  procured  title  Reward, 
his  apprehension,  they  arc  both  entitled  to  (e)  See  note,  supra, 
be  remunerated.    3  Wentw.  30.  {d)  See  a  form,  3   Wentw.   30,  and  the 
The  7  &  6  G.  4.  c.  29,  s.  59.  prohibits  the  notes  to  the  preceding  form. 
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Ihereimto  afterwards  requested.     And  whereas  also  afterwards,  to  wit,  on      '<>» 
the  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  in  consideration  that  ■■*^*'**- 
the  said  plaintiff,  at  the  special  instance  and  request  of  the  said   defendant  Second 
bid  before  that  time  caused  and.  procured  one  A.  S.  who  then  and   there  ^^^^n- 
was  charged  by  the  said  defendant  to  have  then  lately  defrauded  the  said  eral. 
defendant  and  other  people  of  money,  wearing  apparel,  table  linen,  and 
other  things,  of  value,  to  a  great  amount,  to  be  taken  into  custody,  to  be 
detained  in  custody  by  the  said  defendant  to  answer  the  said  last-mentioned 
charge,  he  the  said  defendant  afterwards,  to  wit,  on  the  same  day  and  year 
aforesaid,  at,   &c.   (venue)  aforesaid,  undertook,  and  to  the  said  plaintiff 
fiiithiully  promised  to  pay  him  the  said  sum  of  20Z.  of  lawful  money  of 
Great  Britain,  whenever  afterwards  he  the  said  defendant  should  be  there- 
unto requested. — [Add  counts  for  work  and  labor  and  joumies — money 
paid — accounts  stated — and  breach.] 

*For  tbaV  whereas,  before  the  making  of  the  promise  and  undertaking  of   [*258] 
the  said  defendants  hereinafter  next  mentioned,  to  wit,  on,  fee.  divers  goods  9"*  P'®™- 
and  chattels  of  the  said  defendant  had  been  feloniously  taken  and  carried  ^J^^j  ^' 
away  fiom  a  certain  dwelling-house  of  the  said  defendant,  to  wit,  at,  &c.  plaintiff  if 
and  thereupon,  heretofore,  to  wit,  on,  &c.  aforesaid,  to  wit,  at,  fcc.  afore-  he  would 
said,  in  consideration  of  the  premises,  and  that  the  said  plaintiff,  at  the  felon  («;. 
special  instance  and  request  of  the  said  defendant,  would  apprehend  tlie 
said  offenders,  so  that  the  property  of  the  said  defendants  should  be  re- 
covered, he,  the  said  defendant  undertook,  and  then  and  there  faithfully 
promised  the  said  plaintiff  (/)  therefore  to  pay  him,  as  a  reward,  the  sum  of 
30/. ;  and  the  said  plaintiff  in  fact  saith,  that  he,  confiding  in  the  said  pro- 
mise and  undertaking  of  the  said  defendant,  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  that  is  to  say,  at,  &c.  (ventui)  aforesaid,  apprehended 
and  took  into  custody  the  said  offender,  to  wit,  one  E.  F.  for  the  said 
felony  ;  and  the  said  E.  F.  was  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  to  wit,  at,  &c.  aforesaid,  in  due  course  of  law  tried  for  the  said 
felony,  knd  was,  upon  the  said  trial,  upon  the  evidence  of  the  said  plain- 
tiff found  guilty  thereof,  and  duly  sentenced  to  be  punished  according  to 
law  for  his   said   offense,  and    the   said    property    of  the   said    defendant 
was  then  and  there  restored  to  the  said  defendant,  and  he,  by  means  of 
the  premises,  then  and  there  recovered  the  same ;  of  all  which  said  pre- 
mises the  said  defendant  afterwards,  to  wit,  on,  &;c.  last  aforesaid,  there 
had  notice  ;  yet  the  said  defendant  not  regarding  his  said  promise  and  under- 
taking, but  contriving  and  craftily  and  subtly  intending  to  deceive  and  de- 
fraud the  said  plaintiff  in  this  behalf,  hath  not  (although  he  was  afterwards, 
to  wit,  on,  fcc.  last  aforesaid,  at,  fcc.  aforesaid  requested  by  the  said  plain- 
tiff so  to  do)  as  yet  paid  the  said  reward  of  20/.,  or  any  part  thereof,  to 
the  said  piamtiff,  but  hath  hitherto  wholly  neglected  and  refused,  and  still 
doth  neglect  and  refuse  so  to  do,  to  wit,  at,  fcc.  aforesaid.     And  also  for  Second 
that,  whereas  heretofore,  and  before  the  making  of  the  promise  and  un-  count, 
dertaking  of  the  said  defendant  hereinafter  next  mentioned,  the  said  plain- 
tiff had  at  the  like  special  instance  and  request  of  the  said  defendant  dis- 
covered and  caused    to  be  apprehended    flie  said  E.  F.  on  suspicion  of 
having  feloniously  stolen  certain  goods  and  merchandize  of  the  said  de- 

(e)  See  precedent,  and  note,  ante,  256,        {f)  Bat  see  ante,  256,  n.  (b). 
n.  lb). 
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roE  fendant,  of  great  value,  and  had  attended  as  a  witness  on  tbe  trial  of  the  said 
MBATicxs.  £^  p^^  j^y  means  whereof  the  said  E.  F.  had  been  and  was  convicted  of 
the  said  offense,  and  a  great  part  of  the  said  last-mentioned  goods  and 
merchandizes  were  restored  and  re-delivered  to  the  said  defendant  ;  and 
thereupon  he,  the  said  defendant,  in  consideration  thereof,  afterwards,  to  wit 
[*259]  on^  &tc.  at,  &c.  aforesaid,  undertook,  and  *then  and  there  faithfully  promised 
the  said  plaintiff  to  pay  him  the  sum  of  20/.,  when  he  the  said  defendant 
should  be  thereunto  afterwards  requested  ;  yet  the  said  defendant  (although 
often  requested  so  to  do  )  hath  not  as  yet  paid  to  the  said  plaintiff  the  said 
last-mentioned  sum  of  20/.  or  any  part  thereof,  but  hath  hitherto  wholly 
neglected  and  refused  so  to  do,  to  wit,  at,  &c.  aforesaid. — [  Add  common 
counts  for  work  and  labor,  and  joumies,  money  paid,  account  stated  and 
breach,  ] 

^y  *  1  ^^^  ^^^^  whereas,  before  and  at  the  time  of  the  making  of  the  promise 

iDBBter,  a-  and  undertaking  of  the  said  defendant  hereinafter  next  mentioned,  the  said 
ffainat  the  plaintiff  was  a  schoolmaster,  and  the  profession  and  business  of  a  school- 
pupiT  for*  "^3.ster  exercised,   followed,  and  carried  on,  to  wit,   at,  &c.  (venue)  and 
taking  a-    thereupon,    heretofore,    to  wit,    on  k,c.  at  &c.   (yentie)   in   consideration 
way  tie     that  the  said  plaintiff,  at  the  special  instance  and  request  of  the  said  de- 
the  school  fendant,  would  admit  and  receive  one  L.  into  the  school  of  the  said  plain- 
without      tiff,  and  would  instruct  the  said  L.  in  reading,  writing,  and  arithmetic,  and 
giving  a    Qther  necessary  and  useful  accomplishments  and  qualifications,  for  certain 
notice  (g),  reasonable  reward  to  the  said  plaintiff  in  that  behalf,  he  the  said  defendr 
ant  undertook,  and  then  and  tiiere  faithfully  promised  the  said  plaintiff  to 
continue  the  said  L.  at  the  said  school,  to  be  instructed  by  the  said  plain- 
tiff as  aforesaid,  until  the  expiration  of  a  quarter's  notice  of  his  the  said 
defendant's  intention  to  take  the  said  L.  away  from  the  said  school  (A). 
And  the  said  plaintiff  avers,  that  he,  confiding  in  the  said  promise  and  un- 
dertaking of  the  said  defendant,  did  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  to  wit,  at,  &&c.  (venue)  admit  and  receive  the  said  L.  into  the 
[*260]    said  School  of  the  said  plaintiff,  and  did  instruct  the  said  L.  in  reading, 
writing,  and  arithmetic,  and  other  necessary  and  useful  accomplishments 
and  qualifications  for  a  certain  space  of  time,  to  wit,  for  [  a  quarter  ]  of  a 
year  then  next  following,  and  hath  always  hitherto  been  ready  and  will- 
ing to  instruct  the  said  L.  as  aforesaid,  and  thereof  the  said  defendant  hath 
always  had  notice,  to  wit,  at,  fac.  (venue)   aforesaid  ;  yet  the  said  defend- 
ant, not  regarding  his  said  promise  and  undertaking,  but  contriving  and  in- 
tending to  deceive  the  said  plaintiff  in  this  respect  afterwards,  and  before 
the  expiration  of  [half]  a  year  after  the  said  L.  had  been  so  admitted  and 
received  as  aforesaid,  to  wit,  on,  &c.  [day  of  removal  or  aboiU  it],  at,  &c. 
(venue)  wrongfully  and  injuriously  took  away  the  said  L.  from  the  said  school 
•  of  the  said  plaintiff  before  the  expiration  of  a  quarter's  notice  given  by 

(g)  This   count  is   proper,  but  it  would  commencement  of  a  quarter,  and   did  not 

■eem  from  the  cases  in  2  New  Rep.  333 — 5  return,  it  was  held  that  the  master  was  en- 

Bingh.    132 — 4    Campb.    375 — id.     186 — 1  titled   to   a  whole   quarter's  schooling,   aK 

Stark.  Id8,  that  the   plaintijBT  may   recover  though  there  was  no  express  contract  for  a 

under  the  common  indebitatus  count,  as  an-  quarter's  notice,  or  a  quarter's  pay;  and  al- 

^              te,  81.    And  for  the  same  reason  he  might  though  the   school   was   a  day   school,   at 

recover  on  the  common  count  for  work  and  which  the  child   was  the   only  boarder.     5 

labor.     Seethe   notes,  ante,  74.     In  a  late  fiingh.  132. 

case,  where  a  child   at  school,  for   whom  (h)  This  should  be   described  as  in  the 

payment  had  been    made  quarterly,  was  plaintiff's  terms,  which  are  usually  contain- 

■ent  home  for  illness  four  days  after  the  ed  in  a  printed  prospectus. 
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the  said  defendant  to  the  said  plaintiff  of  the  said  defendant's  intention  to     >J 
take  die  said  L.  away  from  the  said  school,  and  without  giving  the  said 
plaintiff  any  such  notice   as  aforesaid,  and  hath  thence  hitherto  wholly 
neglected  and  refused  to  continue  the  said  L.  at  the  said  school  to  be  in- 
stracted  by  the  said  plaintiff,   to  wit,  at,  &c.  aforesaid,  whereby  he  the 
said  plaintiff  hath  wholly  lost  and  been  deprived  of  all  the  benefits,  profits, 
and  advantages  which  he  otherwise  might  and  would  have  derived  and  ac- 
quired from  instructing  the  said  L.  as  aforesaid,  to  wit,  at,  &;c.  aforesaid. — 
[Second  county  laying  it  a$  an  executed  cansideration  like  the  next  prece- 
dent.— Add  common  count,  (U  ante,  81,  for  work  and  labor  as  a  school- 
master, add  counts  for  work  and  labor  generaUy,  board  and  necessaries, 
mmeypttid,  account  stated,  and  breach,] 


A. 
■OHOOL- 
XA8TBB. 


For  that  whereas,  before  and  at  the  time  of  the  making  of  the  promise  T^^  li^e 
and  undertaking  of  the  said  defendant  hereinafter  next  mentioned,  the  said  cuted  con- 
plaintiff  was  a  schoolmaster,  and  the  profession  and  business  of  a  school-  lideration. 
master  exercised,  followed,  and  carried  on,  to  wit,  at,  &;c.  (venue)  and  there- 
opon,  heretofore,  to  wit,  on,  &c.  in  consideration  that  the  said  plaintiff,  at 
the  special  instance  and  request  of  the  said  defendant  had  admitted  and 
received  one  E.  F.  into  the  school  of  the  said  plaintiff,  to  be  there  board- 
ed and  taught  English,  and  other  languages  and  accomplishments,  for  cer- 
tain reasonable  reward  to  the  said  plaintiff  in  that  behalf,  he  the  said  de- 
fendant undertook,  and  then  and  there  faithfully  promised  the  said  plain- 
tiff that  he  would,  previously  to  his  *removmg  the  said  E.  F.  from  the  said  [*261] 
school,  give  one  quarter  of  a  year's  notice  to  the  said  plaintiff  of  his  in- 
tention so  to  do,  or  pay  a  quarter's  stipend  to  the  said  plaintiff;  and  the 
said  plaintiff  aveis,  that  he,  confiding  in  the  said  promise  and  undertaking 
of  the  said  defendant  did  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
at,  be.  aforesaid  continue  the  said  E.  F.  in  his  said  school,  and  did  board 
him  there,  and  teach  him  English,  and  other  languages  and  accomplish- 
ments, for  a  certain  space  of  time,  to  wit,  until  and  upon  the,  &c. — [day 
of  removed,  or  about  it  ] ;  and  hath  always  hitherto  been  ready  and  wil- 
mg  to  continue  the  said  E.  F.  in  the  said  school,  and  to  board  and  teach 
him  as  aforesaid,  whereof  the  said  defendant  hath  always  had  notice,  to 
wit,  at,  &c.  (venue)  aforesaid ;  yet  the  said  defendant,  not  regarding  his 
said  promise  and  undertaking,  but  contriving  and  fraudulently  intendmg  to 
deceive  and  defraud  the  said  plaintiff  heretofore,  to  wit,  on,  &;c.  [day  of 
taking  away,  or  about  it,]  at,  &c.  aforesaid,  wrongiuUy  and  injuriously  took 
away  the  said  E.  F.  from  the  said  school  of  the  said  plaintiff  without  giv- 
ing, according  to  his  said  promise  and  undertaking  to  the  said  plaintiff,  a 
quarter's  notice  of  his  intention  so  to  do,  whereby  the  said  plaintiff  hath 
wholly  lost  and  been  deprived  of  all  the  benefits,  profits,  and  advantages 
which  he  might  and  would  otherwise  have  derived  and  acquired  from 
continuing  the  said  E.  F.  in  the  said  school,  and  boarding  and  teaching 
him  therein ;  nor  hath  the  said  defendant,  although  he  was  afterwards,  to 
wit,  on,  &c.  at,  &;c.  aforesaid,  requested  by  the  said  plaintiff  so  to  do,  as 
jet  paid  to  the  said  plaintiff  a  quarter's  stipend,  amounting  to  a  large  sum 
of  money,  to  wit,  the  sum  of  —I.  but  hath  hitherto  wholly  neglected  and 
refiised,  and  still  doth  neglect  and  refuse  so  to  do,  to  wit,  at,  &;c. — 
[Add  counts  as  advised  in  the  last  precedent.] 


4^263  DECLARATIONS  IN    ASBUUFSIT. 


ii.LAT.Ko  XIX.  RELATING  TO  SALES  OF  GOODS  AND 

::  ^0^".  PERSONALTY. 

For  not  For  that  whereas  heretofore,  to  wit,  on,  fcc.  (day  of  delivery  of  the 

delivering  goods)  at,  &c.  (ventie)  in  consideration  that  the  *said  plaintiff,  at  the  spe- 
e^hanee  ^'^'  instance  and  request  of  the  said  defendant,  would  sell  and  deliver  to 
in  pay-  him  the  said  defendant  a  certain  quantity  of  goods,  to  wit,  [100  sacks  of 
ment  for    malt]  at  a  certain  rate  or  price,  then  and  there  agreed  upon  between  the 

fold  (i).     said  plaintiff  and  the   said  defendant,  to  wit,  at  the  rate  or  price  of 

[for  each  and  every  of  the  said  sacks  of  malt  (j)  ],  amounting  in  the  whole 
to  a  large  sum  of  money,  to  wit,  the  sum  of  — I,  of  lawful  money  of 
Great  Britain,  he  the  said  defendant  undertook,  aud  then  and  there  faith- 
fully promised  the  said  plaintiff  to  pay  him  for  the  said  goods,  by  accept- 
ing a  bill  of  exchange,  to  be  drawn  by  the  said  plaintiff  upon  the  said 
defendant,  and  payable  in  [four]  months  from  the  delivery  of  the  said 
malt  (k)  to  the  said  defendant,  whenever,  after  such  delivery,  he  tiie^  said 
defendant  should  be  thereunto  requested.  And  the  said  plaintiff  in  fact 
saith,  that  he,  confiding  in  the  said  promise  and  undertaking  of  the  said 
defendant,  did  afterwards,  to  wit,  on  the  day  and  year  at,  &c.  (venue) 
aforesaid,  sell  and  deliver  the  said  quantity  of  goods  to  the  said  defendant 
on  the  terms  aforesajd. — [If  the  defendant  has  not  paid  for  any  part  of 
the  goods,  omit  the  following  words  in  this  form  between  brackets.] 
And  although  the  said  defendant,  m  part  performance  of  his  said  promise 
and  undertaking,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  be. 
(venue)  aforesaid,  paid  to  the  said  plaintiff,  by  accepting  a  certain  biU  of 
exchange,  for  a  part  of  the  said  price  of  the  said  goods,  to  wit,  the  sum 
of  [100/.] ;  and  although  the  said  plaintiff  afterwards,  and  before  the  ex- 
piration of  [four]  months  from  the  delivery  of  the  said  goods  as  aforesaid, 
to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  did  draw 
a  certain  bill  of  exchange  upon  the  said  defendant,  and  bearing  date  a 
certain  day  and  year  therein  mentioned,  to  wit,  the  day  and  year  afore- 
said, for  the  [residue  of  the]  said  price  of  the  said  goods,  to  wit,  the  sum 
of  —I.  and  payable  in  four  months  from  the  day  and  year  aforesaid,  be- 
ing four  montiis  fix>m  the  delivery  of  the  said  goods  as  aforesaid ;  and 
the  said  plaintiff  then  and  there  to  wit,  on  the  day  and  year  aforesaid,  at, 

{i)    See  other  forms,  16    East,  130. — 3  first  day  of  Term,  the  plaintiff  may  recoT- 

Campb.   329.     When  necessary  to   declare  er  on  the   common   counts,  the  declaration 

specially,  see  ante,   vol.  1.  302.     See  also  being  entitled  specially  of  a  day  after  the 

ant6,  55,  n.  (r).     By  thus  declaring  special-  credit  elapsed.    4  East,  75.    2B.  &A.431. 

ly,  a  set-off  may   be  avoided.     How  to  de-  And  so  if  credit  be  given  as  a  mere  yolun- 

clare   in  such   a  case,  see  2   Marsh.  41.    6  tary  act  it  may  be  revoked,  and   the  vendor 

Taunt.  340.     When  goods   have  been  sold  may  sue  under  the  common  counts  for  the 

on  a  credit  not  elapsed  at  the   time   of  de-  price.     1  Esp,   Rep.'  430.     As  to  when  in- 

claring,  and  on  the  terms  that  the  defend-  terest  is  recoverable,  see  13  East,  98. — An- 

ant  should  deliver  a  bill  of  exchange  to  the  te,  38. 

plaintiff,  or  accept  a  bill  in   his  favor,  it  is  (j)  See  6  Taunt.  108. — 13  East,  102.    8 

necessary   to  declare  specially  for   not  de-  B.  &,  P.  425. — Post,  269,  n.  (z). 

livering   or  acceptmg  the    bill,  as  in  the  {k)  Sometimes  the  understanding  is  from 

above   precedent,  4  Last,  147. — 3  B.  &,  P.  the  date  of  the  contract.    2  Marsh.  41. — 6 

582.-2  Camp.  582— 3  Camp.  329 ;  but  if  the  Taunt.  340 ;  the  contract  must  be  described 

credit  has  elapsed  at  the  time  of  declaring,  precisely  according  the  agreement  of  the 

though  after  the  writ  issued,  and  after  the  parties. 
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be.  (tame)  aforesaid,  requested  (l)  the  said  defendant  to  pay  the  said  utATivft 
plaintiff  the  said  [residue  of  the  said]  price  of  the  said  goods,  by  accept- 
ing tbe  said  [last  mentioned]  bill  of  exchange,  so  drawn  as  aforesaid ; 
yet  the  said  defendant  not  regarding  his  said  promise  and  undertaking,  but 
coDtriving  and  wrongfully  and  unjustly  intending,  craftily  and  subtly  to 
deceive  and  defraud  the  said  plaintiff  in  that  behalf,  did  not,  nor  would, 
wben  he  was  so  requested  as  aforesaid,  or  at  any  time  before  or  afterwards, 
paj  the  said  plaintiiST  the  said  [residue  of  the  said]  price  of  the  said  goods, 
or  any  part  thereof,  by  accepting  such  bill  of  exchange  as  aforesaid,  or 
otherwise  howsoever,  but  hath  hitherto  wholly  neglected  and  .  refused,  and 
still  neglects  and  refuses  so  to  do ;  and  by  reason  thereof  he  the  said 
phiinoff  hath  lost  and  been  deprived  of  the  use  and  benefit  of  the  said  bill 
of  exchange,  which  he  the  said  defendant  ought  to  have  accepted  as  afore- 
said, to  wit,  at,  &c.  (venue)  aforesaid. — [  If  there  be  any  doubt  as  to  the 
terms  of  the  contract^  add  another  special  count,  stating  the  facts  as  they 
win  probably  be  proved, — Add  one  count  for  goods  bargained  and  sold — 
another  for  goods  sold  and  delivered — money  had  and  received — and  the 
accwnt  statedy  and  breach.] 

•For  that  whereas  heretofore,  to  wit,  on,  &c.  (day  of  delivery  of  the    [*263] 
gwis  or  about  it)  at,  &c.  in  consideration   that  the  said   plaintiff,  at  the  For  not 
special  instance  and  request  of  the  said  defendant,  would  deliver  to  the  J*  re°fe-°' 
said  defendant  a  certain  quantity  of  goods,  to  wit,  &&c.  (set  them  out  short-  livering 
ly)  on  the  terms  that  he  the  said  defendant  should  purchase  the  same  at  f^^^^^Tl 
a  reasonable  price  (or  if  a  fixed  price  be  named  say  "  at  and  for  a  cer-  defend- 
tain  price,  to  wit,  the  sum  of  — Z.  for,"  &c.),  or   return   the  same  to   the  »nt,  on 
said  plaintiff,  he  the  said  defendant  Uien  and  there  undertook,  and  faith-  g^^J^^ 
iiiUy  promised  the  said  plaintiff  to  purchase  the  said  goods  of  him,  and  to  return 
pay  him  the  reasonable  (or  "  the  said")  price  thereof,  or  to  return  and  ("*)• 
rendeUver  the  said  goods  to  him  within  a  reasonable  time  then  next  follow- 
ing ;  and  the  said  plaintiff  in   fact  saith,  that  he,  confiding  in  the  said  pro- 
mise and  undertaking  of  the  said  defendant,  did  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  at,  &c.  (venue)   aforesaid,  deliver  to  the  said  de- 
fendant the  said  quantity  of  goods  on  the  terms  aforesaid,  and  was  always 
ready  and  willing  to  sell  the  said  goods  to  the  said  defendant  at  a  reason- 
able (or  "  the  said")  price,  to  wit,  the  price  of,  &c.  whereof  the  said  de- 
fendant then  and  there  had  notice  ;  yet  the  said  plaintiff  in  fact  saith,  that 
although  a  reasonable  time  for  the  said  defendant's  purchasing  or  return- 
ing the  said  goods  to  the  said  plaintiff,  as  last  aforesaid,  hath  long  since 
elapsed,  yet  the  said  defendant,  not  regarding  his  said  promise  and  under- 
taldng,  but  contriving  and  intending  to  deceive  and  injure  ^'the  said  plain-    r*364] 
tiffin  this  behalf,  hath  not,  although  often  requested  so  to  do,  paid  the 
said  plamtiff  the  said   price  of  the  said  goods,  or  returned  or  re-delivered 
the  same,  or  any  part  thereof,  to  the  said  plaintiff,  but  hath  hitherto  wholly 

(0  It  is  necessary  to  aver  and  prove  this  turn   them  in  a  reasonable  time,  the  value 

reqaest  to  accept.    Reed  v.  Mesteer,  Com.  of  them  may,  it  seems,  be  recoveied  in  an 

Coot  181.  action  for  goods  sold  and  delivered.  Peake's 

(si)  As  to  conditional  sales  of  property,  Rep.  56. — See  also  16  East,  45. — Ante,  vol. 

Ke  3  Chit.   Com.  Law,  274.     If  goods  are  i.  302.     It  is  usual,  however,  and  safest,  to 

<lelivered  on  the  terms  of  sale  and  return,  add  a  special  count  as  above, 
tad  the  person  receiving  them  does  not  re- 
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worn,  voT  camUsfar  goodi  bargained  and  soldy  work  and  labor ^  and  materifdiy  monei/ 
iii«1k>ods  jP^*^>  account  stated,  and  breach.] 

80LD. 

For  not          For  that  whereas  the  said  plaintiff  heretofore,  to  wit,  on,  &c.  at,  be. 
taking       put  up  and  exposed  to  sale  by  public  auction  in  lots,  amongst  other  things, 
rwiS^  a   ^  '^S®  quantity  of  goods,  to  wit,  [hams,]  then  lying  and  being  in  certain 
■peoifiod    piles,  at  a  certain  warehouse  situate  and  being  at,  &c.  as  in  the  particur 
t>m<B,)        lars  ^of  sale,]  under  and  subject  to  the  following  conditions  of  sale,  that 
arapaUie  ^  ^  ^^Y^  ^*^  ^®  highest,  &c. — [Here  set  out  the  conditions  of  side.] — 
muction      As  by  the  said  conditions   of  sale,  reference  being  thereunto  had,  will, 
(^^^     amongst  other  things,  more  fiilly  appear,  of  all  which  said  premises  the 
I  '^^J    said  defendant,  before  and  at  the  time  when  the  said  goods  were  so  put  up 
and  exposed  to  sale  as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  at, 
&c.  had  notice ;  and  thereupon  afterwards,  to  wit,  on  the  day  and  year 
first  aforesaid,  at,  &;c.  in  consideration  of  the  premises,  and  also  in  consid* 
eration  that  the  said  plaintiff,  at  the  special  instance  and  request  of  the 
said  defendant,  had  undertaken,  &;c. — [Here  insert  mutual  promises^  as  an* 
te,  228.] — ^And  the  said  plaintiff  in  fact  saith,  that  afterwards,  to  wit,  on 
the  day  and  year  first  aforesaid,  at,  &c.  aforesaid,  the  said  defendant  be- 
came, and  was  the  highest  bidder  for,  and  declared  the  buyer  of  a  certain 
lot  of  goods  called   [Lot  2,]   parcel  of  the  said  goods  so  put  up  and  ex- 
posed to  sale,  under  and  subject  to  the  said  conditions  as  aforesaid,  con- 
sisting of  divers,  to  wit,  [18  hams,]  at  and  for  a  certain  sum  of  money,  to 
wit,  the  sum  of — L  then  and  there  bid  by  the  said  defendant  for  the 
same,  ^'and  which  said  lot  of  hams,  at  the  time  the  same  was  purchased 
by  the  said  defendant,  as  aforesaid,  was,  and  firom  thence  continually,  un- 
til, and  upon,  and  after  the  said day  of ,  remained  and  continu- 
ed in  the  said  warehouse :  and  although  the  said   plaintiff  hath  always, 
fix>m  the  time  of  the  ssdd  putting  up  and  exposing  to  sale  of  the  said 
goods  as  aforesaid,  hitherto  been  ready  and  willing  (r)  to  suffer  and  per- 
mit, and  would  have  suffered  and  pennitted  the  said  defendant  to  take 
and  clear  away  the  said  goods  so  purchased  by  him  as  aforesaid,  fit>m  the 
said  warehouse,  on  pa3rment  of  the  said  purchase-money  for  the  same,  to- 
gether with  the  sum  of — I.  for  the  said  lot,  [and  also  the  further  sum  of 
— L  for  the  charges  of  the  delivery  of  the  said  lot  to  the  said  defendant, 
the  same  being  a  reasonable  sum  in  that  behalf;]  and  the  said  goods 
were,  during  all  that  time,  lotted  out  for  him,  the  said  defendant ;  and  al- 
though tiie  said  plaintiff  hath  always,  from  tiie  time  of  raakmg  his  said 
promise,  and  undertaking,  hitherto  well  and  truly  performed  and  fiilfilled 
r^?]    the  said  conditions  *of  sale,  in  all  things  therein  contained  on  his  part 
and  behalf,  as  the  seller  of  the  said  goods,  to  be  performed  and  fulfilled, 
to  wit,  at,  &c.  (yenue)  aforesaid,  yet  the  said  defendant,  not  regarding  his 
said  promise  and  undertaking  so  made  as  aforesaid,  but  contriving,  and 
fiuudulentiy  intending,  craftily  and  subtiy  to  deceive  and  defiraud   the  said 

{q)  Where  goods  are  bought  at  a  public  days  shall  be  allowed  to  the  purchaser  only, 

auction,  and  one  of  the  conditions  of  sale  and  the  vendor  is  bound  at  all  times  to  be 

is,  that  the  goods  shall  be  taken  away  at  the  ready  to  deliver.     1  Marsh.  514. 

buyer's  expense,  within  fourteen  days,  and  (r)  The  time  allowed  for  clearing  away 

afterwards,  a  bought-note  is  entered  into,  the  goods,  is  only  for  the  benefit  of  ue  pur- 

with  this  clause,  ^*  fourteen  days  for  receiv-  chaser,  and  the  vendor  must  at  all  times 

ing  and  delivering;"  the  meaning  of  the  two  be  ready  to  deliver,  1  Marsh.  514;  but  see 

contnetf  taken  together  is,  that  fourteen  Salk.  112. 
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plaintiff  in  this  behalf,  did  not  nor  would  (although  often  requested  so  to 

do)  00  or  before  the day  of  —  or  at  any  time  afterwards,  take  or     _  _ 

clear  away  the  said  goods,  so  purchased  by  him,  from  the  said  warehouse,  ooods 
or  pay  the  said  purchase-money  for  the  same,  together  with  the  sum  of  ■•"*• 
—L  for  the  said  .lot,  and  the  said  sum  of  — /.  so  being  the  reasonable 
chai]ge  of  delivery  of  the  said  lot  to  the  said  defendant  as  aforesaid,  or 
any  or  either  of  them,  or  any  part  thereof,  but  hath  hitherto  wholly  re- 
Ibsed  and  neglected  so  to  do,  to  wit,  at,  &;c.  aforesaid,  whereby  the  said 
plaintiff  hath  not  only  lost  and  been  deprived  of  the  benefit  of  the  said  sale, 
but,  in  order  to  take  care  of  the  said  lot,  hath  been  forced  and  obliged 
to  stow,  place,  and  keep  the  same  in  the  said  warehouse  (s)  to  wit^  at, 
be.  aforesaid. — [Add  counts  for  warehouse  room^  ante,  48,  goods  bar^ 
gained  and  sold,  and  an  account  stated.] 

[Proceed  nearly  the  same  as  in  the  last  precedent,  to  the  asterisk,  and  The  like 
then  as  follows ;] — And  although  he  the  said  defendant,  in  pursuance  of  ^rdinir'to 
the  said   conditions   of  sale,  ought  to  have   cleared   away  and  paid  for  conditioiui 
the  said  lots  or  parcels  of  the  said  goods,  within  the  space  of  one  month  ^  ■*^®» 
from  the  said  sale,  and  although  he  the  said   defendant   did,  during  the  i^en  a  re- 
space  of  one  month,  to  wit,  on,  &c.  at,  &;c.  aforesaid,  clear  away  and  pay  tale, 
fcr  some  of  the  said  lots  of  goods,  yet  the  said  plaintiff  in  fact  saith,  that 
the  said  defendant  (although  often  requested)  did  not  nor  would,  at  any 
time  during  the  said  space   of  one   month,  or  at  the   expiration  thereof, 
clear  away  or  pay  for  the  residue  of  the  said  lots  of  goods,  or  any  part 
thereof,  according  to  the  said  conditions  of  sale,  and  his  said  promise  and 
undertaking  so  by  him  in  manner  and  form  aforesaid  made ;  but  on  the 
contrary  thereof,  he  the  said  defendant  suffered  and  permitted  the  residue 
of  the  said  lots   of  goods  to   remain   uncleared,  without   paying  for  the 
same,  at  and  after  the  expiration  of  the  said  space  of  one  month,  (being 
the  time  above  limited  for  clearing  away  the  same,)  *^nd  thereupon  after-    p*S68] 
wards,  and  after  the  expiration  of  the  said  space  of  one  month,  and  whilst 
the  residue  of  the  said  lots  of  goods  remained  uncleared  and  unpaid  for, 
as  aforesaid,  to  wit,  on,  fcc.  (day  of  resale  or  about  it,)  at,  fcc.  (venue) 
he  the  said  plaintiff,  according  to  the  said  conditions  of  sale,  and  in  pur- 
suance thereof,  did  re-sell  the  residue  of  the  said  lots  of  goods  (so  remain- 
ing uncleared  and  unpaid  for  as  aforesaid,)  that  is  to  say,  by  public  sale, 
at  and  for  certain  sums  of  money,  amounting  in  the  whole  to  a  much  less 
sum  of  money,  to  wit,  the  sum  of  — L,  (any  sum  sufficient  to  cover  the 
loss,)  less  than  the  amount  of  the  said  sum  of  money  so  as  aforesaid  bid 
by  the  said  defendant  for  the  same,  and  thereby  there  was  a  deficiency 
npoo  such  re-sale  to  a  large  amount,  to  wit,  to  the  amount  of  the  said 
sum  of — L,  over  and  besides  the  charges  attending  such  re-sale,  amount- 
ing to  i  certain  other  sum  of  money,  to  wit,  the  sum  of — I.  and  mak- 
ing, together  with  the  said  sum  of—/.,  the  sum  of  — L,  of  lawful  mo- 
ney of  Great  Britain,  of  all  which  said  several  premises  the  said  defend- 
ant afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  (venue) 
bad  notice  ;  and  was   then   and  there  requested   by  the  said  plaintiff  to 
pay  him  the  said  sum  of — L,  and   which  said  sum  of — L,  he  the  said 
defendant  then  and  there  ought  to  have  paid  to  the  said  plaintiff,  accord- 

(«)  ?  >e  3  Campb.  427.-4  Esp.  Rep.  3.— Ante,  261,  note. 


V 


9#(|  DECLABATiOW  nr  AMiTicpsrr. 

10^  «07    u)g  to  tbo  iMud  conditbitf  of  sale,  and  his  said  promise  and  undeftakiag 

iiro^Ptf^'f  ^  ^y  ^^  ^  uiaDDer  aad   form    a&resaid  made. — [Add  other  spedid 

IQM^     counis,  0$  any  dovbt  in  the  case  may  ntggest ;  aho  counts  for  goods  bar^ 

gained  and  sold,  sold  and  deUnered^  and  the  money  counts^  accovnts  stated, 

and  breach.] 

For  not  For  that  whereas  bereCofore,  to  wit,  on,  &c.  at,  &c.  the  said  plaintiff  at 

^^^ering  the  special  instance  and  request  of  the  said  ^defendant  bargained  with 
^thin  a  ^^  ^^^  defendant,  to  buy  of  the  said  defendant,  and  the  said  defendant 
•pecified  then  and  there  sold  to  the  said  plaintiff  a  large  quantity  of  goods,  to  wit, 
^r#o^oi  [!^  loads  of  wheat,]  at  the  rate  or  price  of  [  — L  for  each  and  every  load 
It^^J  thereof  (u)]  [or,  if  no  price  named,  say,  "at  and  hr  *a  reasonable  price,"] 
I  "^ '^J    to  be  delivered  by  the  said  defendant  to  the  said  plaintiff  [in  a  week  th^i 

next  following,  at (y),]  and  to  be  paid  for  by  the  said  plaintiff  to  the 

said  defendant  on  the  delivery  thereof  as  albresiud;  and  in  consideratioQ 

(t)  See  the  old  Forms,  1  Lil.  Ent.  16  to  to  an  action  for  non^delivery  of  the  residue 

95.— 1  Rich.  C.  P.  470,  542.— Plead.  A.  135,  of  the  three  hundred  tons,  2  Camph.  56. 

283.— Morg.   160,161,  163,165.     Chit.  97,  fint  if  the  engagement  he  absolute  that  the 

pi.  82.  Plow.  180. — Heme,  131. — 2  Wentw.  goods  shall  be  shipped,  an  action  may  he 

189 ;  and  the  modern  precedents  and  notes,  supported   for   neglecting    to  do   so,   from 

post,  270,  dto.     A  special  connt  is  necessa-  whatever  cause  the  circumstance  has  arisen, 

Tj,  3  Price,  68.     If  there  was  a  special  2  Carapb.  57,  n.— 10  £ast,  530.    Though 

written  agreement,  begin  with  a  count  there-  there  may  have  been  a  sufficient  dtiivtry  of 

on,  stating  mutual  promises.     See  a  form,  I  the  goods  within  the  Statute  of  Frauds,  the 

East,  203,  which,  with  the  addition  of  an  vendors  may,  nevertheless,  be  liable  to  this 

tTerment  of  notice  of  the  plaintiiF*s  readi-  action.    Thus,  where  upon  tfie  purchase  of 

Bess  to  pay,  will  be  found  useful.     It  is  ad-  wine,  the  vendor's  clerk  cut  the  spills  front 

visable  in  most  cases  in  one  count  to  set  out  the  casks,  and   marked  them  with  the  pur- 

the   whole  contract ;  in  a  second   to  state  chaser's  initials,  the   delivery  was  held  to 

the  contract  to  be  to  deliver  on  request,  have  been  sufficient  to  take  the  case  out  of 

averring  a  particular  request ;  and  in  a  third  the  Statute  of  Frauds,  1  Campb.  235,  n.  but 

count,  to  state  the  contract  to  be  to  deliver  the  delivery  not  having  been  perfected,  it 

within  a  reasonable  time,  averring  that  a  was  held  to  be  no  bar  to  an  aetion  for  not 

reasonable  time  has  elapsed.    In  each  count  delivering  the  goods  acoording  to  contract, 

a  readiness  to  pay  the  price  must  be  alleged,  Id.  ibid.  A  delivery  of  goods  by  the  vendor, 

1  East,  203.— 2  B.  db  P.  447.-2  Sannd.  on  behalf  of  the  vendee,  to  a  carrier  not 
352,  n.  3.  When  the  contract  is  to  deliver  named  by  the  vendee,  he  having  given  gen- 
generally,  or  on  request,  a  special  request  eral  directions  to  the  vendor  to  send  the 
Dy  the  plaintiff  must  be  averred,  5  T.  R.  goods  by  a  carrier,  is  a  delivery  to  the  ven- 
409,  or  else  it  must  be  shown  that  the  de-  dee,  3  B.  db  P.  582. 

iendant  hae  incapacitated  himself  from  de*  Ein4encs. — If  a  written  contract  for  the 

livering  the  goods  as  by  his  having  re-sold  sale  of  goods  specified  no  time  for  deliver- 

them  or   the  like,  see  5  B.  &  Aid.  712. — 1  ing  them,  the  defendant  in  this  action  can- 

D.  4l  R.  361.  S.  G — 10  East,  359;  or  else  not  give  parol  evidence  that  it  wasa  condi- 

that  defendant  has  discharged  the  plaintiff  tion  of  sale,  that  the  goods  should  be  taken 

from  completing  the  sale.     It  is  not  necessa-  away  immediately,  or  that  by  the  usage  of 

ry  to  set  out  more  of  the  contract  than  re-  trade  where  goods  sold,  are  to  be  deliver- 

lates  to  the  breach.      3  Price,  68.    Ante,  ed  at  a  distant  day,  the  time  is  always  aaen- 

Tol.  i.  but  the  contract  must  be  set  out  cor-  tione'd  in  the   written  contract,  3  Campb. 

rectly,  and   a  variance   would   be  fatal,  2  426. 

Campb.  328.    Ante,  vol.  i.  (u)  The  price  of  the  goods  must  be  stal- 

An  agreement  to  sell  a  certoin  quantity  ed,  13  East,  102.— 2  B  dc  P.  425.     Where 

of  goods,  expected  by  a  particular  vessel,  there  is  a  given  latitude  as  to  the  price,  that 

on  arrival,  is  a  conditional  contract,  depend,  the  goods  shall  not  exceed  such  a  sum,  the 

ent  on  the  arrival  of  the  goods.    No  action,  declaration  may  aver  that  it  was  for  a  rea« 

tbereibre,   will  lie   for  the  non-delivery  of  sonable  price,  6  Taunt.  108. 

the  goods,  if  the  ship  arrive  without  them,  (v)    This    must     be    stated   accurately. 

2  Campb.  327,  n.  3  Id.  274,  S.  P.  So  Where  on  an  agreement  to  sell  goods  on  the 
where  the  agreement  is  to  sell  all  the  hemp  arrival  of  a  ship,  a  variance  was  made  in 
sot  exceeding  three  hundred  tons,  which  the  name  of  a  ship,  it  was  held  fatal,  2 
shall  be  shipped  by  the  agent  of  a  particu-  Campb.  328. 

lar  concern,  and  the  agent  only  ships  seven-  The  damages  are  to  be  calculated  accord- 
ty-one  for  the  vendors,  they  are  net  liable    ing  to  the  market  priee  of  the  same  kind  of 


thonof)  tnd  tliat  the  said  plaintiff,  at  the  like  special  instance  and  request  '^  *^ 
of  the  said  defendant,  had  then  and  there  undertaken,  and  faithfully  pro-  ^'''^oom 
oused  the  said  defendant  to  accept  and  receive  the  said  goods,  and  to  pay  bold. 
ilia  for  the  same  at  the  rate  or  price  aforesaid ;  he  the  said  defendant  un- 
dertook, and  then  and  there  faithfully  promised  the  said  plaintiff  to  deliv- 
er die  said  goods  to  the  said  plaintiff  as  aforesaid ;  and  although  the  said 
tine  for  the  delivery  of  the  said  goods  as  aforesaid,  hath  long  since  elaps- 
ed (v),  and  the  said  plaintiff  hath  always  been  ready  and  willing  (x)  to 
accept  and  receive  the  said  goods,  and  to  pay  (y)  for  the  same  at  the  rate 
or  price  aforesaid,  to  wit,  at,  &;c.  (venue)  aforesaid,  whereof  the  said  de- 
fasdant  hath  always  had  notice ;  yet  the  said  defendant,  not  regarding  his 
said  promise  and  undertaking,  but  contriving  and  intending  to  deceive  and 
defraud  the  said  plaintiff  in  this  behalf  did  not  nor  would  within  the  time 
aibresaid,  at  at  any  time  afterwards,  deliver  the  said  goods,  or  any  part 
thereof  for  the  said  plabtiff,  at,  &c.  aforesaid,  or  elsewhere,  but  wholly 
selected  and  refused  so  to  do,  whereby  the  said  plaintiff  hath  lost  and 
been  deprived  of  divers  great  gains  and  profits,  which  might  and  otherwise 
would  have  arisen  and'  accrued  to  him  from  the  delivery  of  the  said  goods 
to  the  said  plaintiff  as  aforesaid,  to  wit,  at  he.  (venue)  aforesaid. — [Add 
Me  in-  More  special  counts^  varying  the  statement — and  one  count  like  that 
M  1  East  J  203,  money  had  and  received^  and  an  account  statedA 

Fot  that  whereas  heretofore,   to  wit,  on,  &c.  (day  of  sale  or  abo%Uit)  J*\"°* 
at,  be.  the  said  plaintiff,  at  the  special  instance  and  request  of  the  said  goodi  at  m 
defendant,  bargained  for  and  agreed   to  buy  of  the  said  defendant  certaui  particolar 

goods,  to  wit,  [ quarters  of  oats,]  upon   the   following   terms,  P       ^*^' 

that  is  to  say,  that  [here  set  out  the  terms  of  the  contract  of  saUy  and 
wUch  may  be  thus ;]  [such  oats  should  be  of  fair  quality  and  color,  and  of 
the  weight  of  — —  pounds  per  bushel,  and  should  be  delivered  for  the 
said  plaintiff  within  a  reascxiable  time,  firee  of  expense,  to  him  on  board 
some  ship  or  vessel  in  the  river  — — ,  to  be  carried  and  conveyed  in  such 
ship  or  vessel  from  thence  to  ■  >■  ,  at  a  fi:eight  not  exceeding  — —  shil- 
lings per  quarteri  and  that  the  said  plaintiff  should  pay  the  said  defendant 
{or  the  said  oats,  at  and  after  the  rate  of  — L  for  each  and  every  quarter 
thereof];  and  ^ereupcm,  in  consideration  of  the  premises,  and  also  in 
eonsideration  that  the  said  plaintiff,  at  the  like  special  instance  and  request 
of  the  said  defi^dant,  had  then  and  there  undertaken  and  faithfully  pro- 
flused  the  said  defendant  to  accept  a  delivery  and  shipment  in   the  said 

nver ,  of  the  said  goods,  and  to  pay  the  said  defendant  for  the  same 

at  the  rate  in   that  behalf  afbresaid,  the  said  defendant  on   the  day  and 

goodi  on  the  day  on  which  the  contract  plaintiff  waa  ready  and  willing  to  accept 

o«^ht  to  haye  been  performed,  2  B.  &'  C.  the  goods  and  pay  for  the  same,  it  will  not 

OI.-.4  D.  4fc  R.  161. — 8  Tannt.  640. — 9  0.  be  neeessary  to  pro^e  a  tender  of  the  mo» 

4  Cks.  145.  ney,  1  fiast,  903.— 2  B.  &  P.  447.    A  (U- 
(v)  If  the  contract  be  to  deliver  goods  mand  of  delivery  would  be  sufficient  proof 

icnerally  and  not  in  any  named  time,  a  of  this  readiness,  3  Price,  68. — 1   Marsh. 

yeial  request  to  deliver  must  be  averred,  412. — 7  Taunt.  318. 

5  T.  R.  409,  or  elee  it  must  be  shown  de-  (y)  It  is  not  necessary  to  state  or  prove 
fendant  has  incapacitated  himself  from  com-  an  offer  to  pay,  1  J.  B.  Moore,  56.— 1  £ast, 
pfetinf  the  agreement  by  re-selling,  &c.  203.-1  Marsh.  512.-2  B.  A  P.  447. 

10  Eut,  359.-5  B  &  Aid.  712.— 1  D.  &  (z)  See  the  notes  to  the  preceding  form, 
It.  361, 8.  C.  ante,  268. 

(>)  In  support  of  the  averment  that  the 


270a  DE6LARATI0N8  IN   ASSUMPSIT. 

FOR  FOT  year  aforesaid,  at,  &c.  (vemie)  undertook,  and  then  and  there  faithfully 
iHo"  ooDs  proniised  the  said  plaintiff  that  he  the  said  defendant  would,  within  a  rea- 
BOLD.  sonable  time  then  next  following,  procure  to  be  delivered  and  shipped  for 
the  said  plaintiff  in  manner  aforesaid,  the  said  goods  to  be  so  carried  and 
conveyed  as  aforesaid ;  and  although  a  reasonable  time  for  that  purpose 
hath  long  since  elapsed,  and  the  said  plaintiiST  was  always  during  that  time 
and  until  the  commencement  of  this  action,  ready  and  willing  to  have 
accepted  a  deliver}''  and  shipment  of  such  goods  as  aforesaid,  and 
to  have  paid  (a)  the  said  defendant  for  the  same,  at  the  rate  in  that  be- 
half aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid,  whereof  the  said  defend- 
[*271]  ant  then  and  there  had  notice ;  yet  the  said  defendant  not  *regarding  his 
said  promise  aud  undertaking,  but  contriving  and  intending  to  deceive  and 
defraud  the  said  plaintiff,  did  not  nor  would,  (althougb  often  requested  so 
to  do)  within  such  reasonable  time  as  aforesaid,  or  at  any  time  since,  pro- 
cure to  be  delivered  or  shipped  for  the  said  plaintiff  in  manner  aforesaid 
or  otherwise,  the  said  goods  or  any  other  goods  whatsoever,  but  on  the 
contrary  thereof  the  said  defendant  hath  hitherto  wholly  refused  and  still 
refuses  so  to  do ;  by  means  and  in  consequence  whereof  the  said  plaintiff 
hath  been  deprived  of  sundry  great  gains  and  profits,  which  he  might  and 
would  otherwise  have  acquired  to  himself  by  re-selling  the  said  goods  at 
much  higher  and  advanced  prices,  to  wit,  at,  &c.  (yentie)  aforesaid. 

Second           And  whereas  also  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at, 
not  deliv°'  ^^'   (^^^)   aforesaid,  in  consideration  that  the  said  plaintiff,  at  the   like 
ering         Special  instance  and  request  of  the  said  defendant,  had  then  and  there  con- 
within  a     tracted  and   agreed  with  him  to  buy  and  purchase   of  the   said  defendant 
ble  time.  "  certain  other  goods,  to  wit,  [ quarters  of  oats,]  and  to  pay  him  a  cer- 
tain price,  that  is  to  say,  the  price  of  [ — L  for  each  and  every  quarter  there- 
of,] within  a  reasonable  time  after  die  delivery  and  shipment  of  the  said 
last-mentioned  goods  for  the  said  plaintiff,  he  the  said  defendant  undertook, 
and  then  and  there  faithfully  promised  the  said  plaintiff  to  procure  the  said 
last-mentioned  goods  to  be  delivered  and  shipped  for  the  said  plaintiff  on 

board  some  proper  ship  or  vessel  in  the  said  river ,  and  to  be. sent  in 

such  ship  or  vessel  for  the  said  plaintiff  agreeably  to  the  orders  and  direc- 
tions which  the  said  defendant  might  receive  from  the  said  plaintiff  in  that 
behalf;  and  although  the  said  defendant  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  at,  &c.  (venue)  received  orders  and  directions  from  the 
said  plaintiff  to  procure  the  said  last-mentioned  goods  to  be  so  delivered 
and  shipped  as  aforesaid,  and  to  be  sent  for  him  to  ,  and  the  said  de- 
fendant could  and  might  have  so  delivered  and  shipped  the  said  last-men- 
tioned goods,  and  sent  the  same  long  before  the  commencement  of  this 
action ;  yet  the  said  defendant  not  regarding  his  said  last-mentioned  pro- 
mise and  undertaking,  but  contriving  and  intending  to  deceive  and  defiuud 
the  said  plaintiff  in  this  respect,  hath  not  (although  often  requested  so  to 
do)  since  the  receipt  of  such  orders  and  directions  as  aforesaid,  or  at  any 
[*272]  other  time  since  procured  the  said  last-mentioned  goods,  or  any  goods 
whatsover,  to  *be  delivered  or  shipped  for  the  said  plaintiff  on  board  any 
ship  or  vesssel  in  the  river ,  or  elsewhere,  neither  hath  he  in  any  other 

(a)  There  is  no  neceasitj  to  aver  an  ac*    B.  &  P.  447. — 1  J.  B.  Moore,  56,  ante,  970. 
tual  tender  of  the  money.    1  East,  203. — 2    n.  (y). 
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manner  deliyeied  or  sent  such  goods  as  aforesaid,  or  any  part  thereof  for  him   '<»  "o^ 
to)  &€.  aforesaid,  or  any  other  place,  but  to  procure  the  said  last-mention-  ih^oo"", 
ed  goods  or  any  part  thereof,  to  be  delivered  or  shipped  for  the  said  plain-     iold. 
tiffy  or  to  be  otherwise  sent  to  him  he  the  said  defendant  hath  hitherto  whol- 
ly refused  and  still  refuses  so  to  do ;  and  the  said  last-mentioned  goods  re- 
mained altogether  undelivered  to  the  said  plaintiff,  to  wit,  at,  iic.  afore- 
oid. — [Add  other  special  coutUs,  as  iht  circumstances  of  the  case  may  sug* 
gut,  aUo  money  counts,  account  stated,  and  breach^ 

[After  framing  the  special  counts  for  nonrdelivery,  proceed  as  foUows ;]  Special 
—And  the  said  plaintiff  further  saith,  that  after  tiie  making  of  the  said  thiit^ 
respective  bargains  and  contracts  with  the  said  defendant  as  aforesaid,  to  reoaon  of 
wit  on,  &c.  and  on  divers  other  days  and  times  between  that  day  and  the  5*>n-per- 
conuneDcement  of  this  suit,  he  the  said  plaintiff,  confiding  in  the  said  promi-  of  a  con- 
aes  and  undertakings  of  the  said  defendant,  and  expecting  his  performance  tract  to 
thereof,  to  wit,  at,  fcc.  aforesaid,  did  make  and  enter  into  divers  bargains  ^o^J^thg 
and  agreements  with  divers  persons  for  the  sale  to  them  respectivly  of  di-  plaintiff 
vers  quantities  of  such  goods,  so  bargained  for  and  purchased  by  the  said  ^^^  ^i- 
plaintiff  as  aforesaid,  to  wit,  with  E.  F.  for  the  sale  to  him  of  one  hundred  Jtiel/^uT"" 
iiogsheads  of  crushed  sugar,  and  with  one   G.  H.  for  the  sale  to  him  of,  differeDt 
tc.  and  with  one  J.  K.  for  the  sale  of,  fac.  and  for  want  of  the  said  su-  ^^f^p 
gar,  which  the  said  defendant  ought  to  have  delivered  to  the  said  plaintiff  d^nt  not ' 
*as  aforesaid,  he  the  said  plaintiff  was  forced  and  obliged  to  deliver  to  them  delivering 
the  said  persons  respectively,  divers  quantities,  amounting  in  the  whole  to  ^^j^Ji^ 
^—  hogsheads  of  certain  other  sugar  of  the  said  plaintiff  of  much  great-  was  oblig- 
cr  value,  to  wit,  of  — L  more  than  the  value  of  the  said  sugar,  which  the  ed  to  pro- 
said  defendant  ought  to  have  delivered  to  the  said  plaintiff  as  aforesaid  ;  g^,!^  ^ 
and  thereby  the  said  plaintiff  hath  sustained  great   loss,  to  wit,  a  loss  a  much 
amounting  to  the  sum  of  — /.,  to  wit,  at,  &c.  aforesaid. — [Add  the  money  J»»^l»er 


munts,  accounts  stated,  and  breadh.}^  ^r*2731 

For  that  whereas  heretofore,  to  wit,  on,  &c.  (day  of  bargain  or  about  Against  a 
t^)  at,  be.  (venue)  in  consideration  that  the  said  plaintiff,  at  the  special  Sad  sold  ^ 
instance  and  request  of  the  said  defendant,  would  buy  of  the  said  defend-  plaintiff  a 
ttit  a  certain  mare,  at  and  for  a  large  sum  of  money,  to  wit,  the  sum  of  ™"®»  "** 
^.  of  lawful  money  of  Great  Britain,  he  the  said  defendant  undertook,  \f  she     ' 
and  then  and  there  faithfully  promised  the  said  plaintiff  that  the  said  mare  proved 
was  sound  and  without  blemish,  and  that  if  the  said  mare  should  prove  ^^^yiJe 
unsound,  he  the  said  defendant  would,  on  the  same  being  returned  to  him,  another,or 
provide  the  said  plaintiff  with  another  mare  or  horse  that  was  sound  and  retnm  the 
nnbleniished  in  lieu  thereof,  or  repay  him  the  said  sum  of — I.  so  paid  by  ^^^^^^  ^ 
the  said  plaintiff  to  the  said  defendant  for  the  said  mare ;  and  the  said 
plamtiff,  in  fact  saith,  that  he,  confiding  in  the  said  promise  and  undertak- 
ing of  the  said  defendant,  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, at,  be.  did  buy  the  said  mare  of  the  said  defendant  at  and  for  the 
said  price  or  sum  of  — h  and  did  then  and  there  pay  to  the  said  defend- 
ant die  said  sum  of  — I.  for  the  same ;  and  the  said  plaintiff  further  saith, 
that  the  said  defendant,  not  regarding  his  said  promise  and  undertaking, 
thereby  craftily  and  subtiy  deceived  the  said  defendant  in  this,  that  the 

(h)  Se«  a  form,  3  Wentw.  3. 


trs  DEchAMMmomn  m  jyMincFsiT. 


rom  MT  aid  nare,  at  the  tkne  of  the  makiiig  of  tke  said  piomise  and  vndertakiBg 
l^iH^'^^n  of  the  said  defendant  was  not  sound,  but  was  unsound  and  blemished, 
•ou>.  whereupon  the  said  plaintiff  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, at,  &c.  aforesaid,  returned  the  said  mare  to  the  said  defendant,  and 
the  said  defendant  then  and  diere  accepted  and  took  back  the  same  ;  and 
the  said  plaintiff  in  fact  fur thet  saitb,  that  the  said  defendant  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  gave  and  ddivered  to  the 
said  plaintiff  another  mare  in  lieu  of  the  said  mate  so  returned  to  him  as 
aforesaid  ;  and  the  said  defendant,  again  disregarding  his  said  promise  and 
undertaking  so  made  as  aforesaid,  again  cimftily  and  subtly  deceived  the  said 
plaintiff  in  this,  that  the  said  mare  so  given  and  delivered  to  the  said  {dais* 
tiff  in  lieu  of  the  said  first-mentioned  mare  returned  to  and  accepted  back 
by  the  said  defendant  as  aforesaid,  was  not  sound  at  the  time  of  the  de- 
livery thereof  as  last  aforesaid  to  the  said  plaintiff,  but  was  then  and  tiMie 
unsound  and  blemished ;  whereupon  the  said  plaintiff  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  at,  &c.  (venue)  returned  the  said  lasMnen* 
tioned  mare  to  the  said  defendant,  and  then  and  there  requested  the  said 
defendant  to  provide  the  said  plaintiff  with  another  mare  or  horse,  which 
was  sound  and  unblemished  or  repay  him  the  said  sum  of  money  so  paid 

[*274]  #1^  ihe  said  plaintiff  for  the  said  first-mentioned  mare,  according  to  the 
said  promise  and  undertaking  of  the  said  defendant  ;  and  the  said  plain* 
tiff  furth^  says,  that  although  the  said  defendant  did  accept  and  take  back 
tide  said  last-mentioned  mare  so  returned  to  him  as  aforesaid,  yet  the  said 
defendant,  not  further  regarding  his  said  prbmise  and  undertakmg,  but  con" 
triving  and  intending  to  injure  the  said  plaintiff  in  this  behalf,  halh  not  yet 
delivered  to  the  said  plaintiff  a  sound  mare  or  horse,  or  any  mare  or  horse 
whatsoever,  in  lieu  of  the  said  last  mentioned  mare  so  returned  to  the  said 
defendant  as  last  aforesaid,  or  repaid  to  the  said  plaintiff  the  said  sum  of 
—-2.  so  paid  to  the  said  defendant  for  the  said  first-mentioned  mare,  or  any 
part  thereof,  but  to  provide  the  said  plaintiff  with  a  sound  mare  or  hotse, 
in  lieu  of  the  said  last-mentioned  mare  so  returned  to  the  said  defendant 
as  last  aforesaid,  or  with  any  other  mare  or  horse,  or  to  repay  the  said 
plaintiff  the  said  sum  of  —-2.  so  paid  to  the  said  defendant  for  the  said 
firstrmentioned  mare  as  aforesaid,  he  the  said  defendant  hath  hitherto  whol- 
ly refused,  and  still  refosed  so  to  do,  to  wit,  at,  be.  (veime)  aforesaid.— 
[Add  other  specud  counts^  at  any  doubt  in  the  ease  may  suggeet,  ooumtty 
far  horse  keep,  money  paid,  and  had  and  recewedy  accounts  statedy  and 
breach.] 


[♦275]  XX.  RELATING  TO  CONTRACTS  OF  EXCHANGE. 

RKLATIVO 

TRACTs'or      ^^^  ^^  whereas  heretofore,  to  wit,  on,  &c.  (day  of  contract  or  about 
XX-       t^)  at,  &c.  (venue)  in  consideration  that  the  ♦^d  plaintiff,  at  the  speeral 

CHAHOE. 

miaeto'^       (c)  S«e  a  form,  Morg.  141.    For  the  dis*  goodf,  after  m  balaoce  m  stnwk  between 

tinction  between  a  iale  and  an  ezchanffe,  them,  such  balance  i>  to  be  paid  in  money, 

cv  in  con-  ■®®  ^  ^^**  ^**"'  ^^^•"•^  ^^^^'  157.— "nie  1  Stark.  185.      Where  two  traders  agree  to 

■meration*  pi^i^^ip^^^  ^^  ^^^  whieh  prevail  in  contracts  deal  with  each  other  by  way  of  barter,  if 

of  the  ex-    o^**^®)  ^^  applicable  to  those  of  exchange,  one  refuses  to  account,  the  other  may  ar- 

chanffe  of  ^®  ^         Com.  323, 446. — Upon  agreement  rest  for  the  whole  yalne  of  the  goods.     5 

honSt(ci    ^^^^^  two  traders  to  change  goods  for  Tannt.    259.      (But    in  an  action  on  an 


SPECIAL    COUNTS.  j|75 

HistiDce  and  request  of  the  said  defendant,  would  deliver  to  the  said  de-  kk<atiho 
fendant  a  certain  horse  of  the  said  plaintiff  of  great  value  (1),  in  exchange  y^cTs'oy 
ibr  a  certain  horse  of  the  said  defendant,  he  ^e  said  defendant  undertook,  sx- 
aixl  then  and  there  faithfully  promised  the  said  plaintiff  to  deliver  the  said  chahox. 
lioise  of  the  said  defendant  to  the  said  plaintiff,  and  to  pay  him  a  certain 
sum  of  money,  to  wit,  the  sum  of — L  of  lawfol  money  of  Great  Britain, 
in  exchange  for  the  said  horse  of  the  said  plaintiff.  And  the  said  plain- 
tiff avers,  that  he,  confiding  in  the  said  promise  and  undertaking  of  the 
said  defendant  did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at, 
be.  (venue)  aforesaid,  deliver  to  the  said  defendant  the  said  horse  of  the 
said  plaintiff  on  the  tenns  aforesaid.  And  although  the  said  defendant, 
m  part-perfonnance  of  his  said  promise  and  undertaking,  did  then  and 
there  ddiver  to  the  said  plaintiff  the  said  horse  of  the  said  defendant  in 
exchange  for  the  said  horse  of  him  the  said  plaintiff;  yet  the  said  defend- 
ant not  further  regarding  his  said  promise  and  undertaking,  hath  not  (al- 
though often  requested  so  to  do)  as  yet  paid  to  the  said,  plaintiff  the  said 
sum  of — L  or  any  part  thereof,  but  hath  hitherto  wholly  neglected  and 
refused,  and  still  wholly  neglects  and  refuses  so  to  do,  to  wit,  at,  &;c.  (ye* 
mie)  aforesaid.— [^cU  a  count  far  horses,  mares j  and  geldings,  bargained 
and  sold,  and  for  horses,  fyc.  sold  and  delivered,  and  the  account  stated, 
md  hreachJ\ 


XXL  RELATING  TO  CONTRACTS  OF  LOAN.       "^JoH* 

TRACTS  OF 

For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  mak-  rJilJJ;, 
mg  of  the  promise  and  undertakmg  of  the  *said  defendants  hereinafter  J-  ^^ 
mentioned,  was  possessed  of  and  lawfully  entitled  to  a  certain  interest  or  replacing 
share,  to  wit,  — h  in  the  joint  stock  of  annuities,  commonly  called  [con-  ■tock  and 
flolidated  bank  long  annuities,]  transferrable  at  the  Bank  of  England,  the  ST^'^en^^ 
said  — l.  consolidated  bank  long  annuities,  then  standing  m  the  name  of  thereof, 

I  which 

ineement  to  exchange  horses,  the  plaintiff  3  T.  R.  418—8  East,  304.    11  East,  616.—  ^^71'^^*^  f 

■hould  show  a  dtmapZ  before  action  brought.  See  a  form  for  not  accepting  stock,  4  East,  fP    ^  ^ .. 

5  Term  Rep.  409.  )  607,  and  5  East,  107.     Stock  in  the  public  ^'^^  **!^* 

The  contract  should,  in   eeneral,  be  de-  funds  cannot  be  recovered  in  an  action  of  in-  ^^^^^'^^'f 

clared  on  specially.      1    Hen.    Bla.    287.  debitatus  assumpsit  as  money  lent,  but  the  :?  ^^^ 

Holt,  C.  N.  P.  179.     It  should  seem  how-  lender  must  declare  specially  upon  the  pro-  j  ^^^j^'^* 

fTer  that  an  indebitatus  count,  stating  that  mine  to  replace  it,  5  Burr.  25,  89. — 2  Bla.  ^°   W* 

ifefendant  was  indebted  unto  the  said  plain-  Rep.  684,  S.  C.  1  East,  1— 4  T.  R.  687.  So 

tiff  in  a  certain  horse  or  divers  horses,  &c.  an  agreement  to  pay  a  per  centage  on  the  day 

and  in  a  certain  sum,  to  wit,  the  sum  of,  on  which  any  money  should  be  received  by 

&c.  would  suffice.     See  the  form,  ante,  38,  the  defendant,  through  the  medium  of  the 

and  6  B.  &  C.  385.    And  in  a  late  case,  plaintiff's  information,  does  not  entiUe  the 

where  A.  agreed  to  give  a  horse,  warranted  plaintiff  to  the  stipulated  reward  upon  the 

soond,  in  exchange  for  a  horse  of  B.  and  a  transfer  of  stock,  1  East,  1. 
som  of  money,  and  the  horses  were  ex-        On  a  failure  to  replace  stock,  the  measure 

changed,  but  B.  refused  to  pay  the  money,  of  damages  is  the  price  at  the  day  when  it 

pretending  that  A.'s  horse  was  unsound,  it  ought  to  have  been  replaced,  or  at  the  day 

was  held  that  it  mijrht  be  recovered  on  an  of  trial,   at  the   option  of  the   plaintiff,   2 

indebitatus  count   tor  horses  sold  and  de-  Taunt.  257.  2  East,  21 1  .—8  Taunt  450. 
livered.    3  B.  &  Ores.  420.— 5  D.  &  R.        If  the  lender  oblige  the  borrower  to  take 

877,  S.  C.  stock  at  a  rate  exceeding  the  market  price,  it 

{d)  As  to  contracts  to  replace  stock,  see  is  usury,  1  Esp.  Rep.  11. — 11  East,  616.  And 

(1)  Vide  10  Mau.  238. 

Vol.  n.  97 
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W(4Tiifa  the  said  plaintiff  in  the  books  of  the  Governor  and  Company  of  the  Bank 
VRACTt'or  ^^  Englwid,  by  them  kept  for  that  purpose,  to  wit,  at,  &e.  (venue)  ;  and 
LOAjr.  thereupon,  heretofore,  to  wit,  on,  &c.  [day  of  transfer  or  about  it^]  at,  &c. 
(venue)  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  special  in- 
stance and  request  of  the  said  defendant  would  sell  and  dispose  of  his  said 
interest  or  share  in  the  said  consolidated  bank  long  annuities,  and  would 
then  and  there  laid  and  advance  the  produce  thereof  to  the  said  defend- 
ant, he  the  said  defendant  undertook,  and  then  and  there  faithfiilly  pro- 
mised the  said  plaintiff  to  replace,  in  the  name  of  the  said  plaintiff,  in  the 
books  of  the  Governor  and  Company  of  the  Bank  of  England,  by  them 
kept  for  that  purpose,  the  said  sum  of — L  consolidated  bank  long  annui- 
ties aforesaid,  in  [nine  months  then  next  following,]  and  until  the  said  — I, 
consolidated  bank  long  annuities  should  be  replaced,  to  pay  unto  him  the 
said  plamtiff,  the  amount  of  the  interest,  dividends,  or  produce  which  he 
the  said  plamtiff  would  have  been  entitled  to  in  case  the  said  consolidated 
bank  long  annuities  of  the  said  plaintiff  had  remained  and  continued  stand- 
i^^i  ing,  in  the  books  of  the  said  Governor  and  Company,  *in  the  name  of  the 
said  plaintiff;  and  the  said  plaintiff  avers,  that  he,  confiding  in  the  said 
promise  and  undertaking  of  the  said  defendant,  did  afterward^,  to  wit,  on 
the  day  and  year  aforesaid,  at,  &c.  (venue)  sell  and  dispose  of  his  said  in- 
terest or  share  in  the  said  consolidated  bank  long  annuities,  and  did  then 
and  there  lend  and  advance  the  produce  thereof,  that  is  to  say,  the  sum  of 
— L  of  lawful  money  of  Great  Britain,  to  the  said  defendant,  and  the  said 
plaintiff  in  fact  fiirther  saith,  that  although  [nine  months  fix)m  the  making 
of  the  said  promise  and  undertaking  of  the  said  defendant]  have  long 
since  elapsed,  and  although  afterwards,  to  wit,  on  &&c*  at,  &c.  aforesaid, 
he  the  said  plaintiff  requested  (e)  the  said  defendant  to  replace,  in  the 
name  of  the  said  plaintiff  in  the  said  books  of  the  Governor  and  Com- 
pany of  the  Bank  of  England,  the  said  sum  of  — L  consolidated  bank 
long  annuities,  according  to  the  said  promise  and  undertaking  of  the  said 
defendant ;  yet  the  said  defendant,  not  regarding  his  said  promise  and  un- 
dertaking, but  contriving,  and  craftily  and  subtiy  intending  to  deceive  and 
defraud  the  said  plaintiff,  m  this  behalf,  did  not  nor  would,  [in  nine  months 
after  the  making  of  his  said  promise  and  undertaking,]  or  at  any  time  since, 
replace  m  the  name  of  the  said  plaintiff,  in  the  books  of  the  Governor  and 
Company  of  the  Bank  of  England,  the  said  sum  of  — L  consolidated 
bank  long  annuities,  or  any  part  thereof,  but  hath  hitherto  wholly  neglect- 
ed and  refused,  and  still  neglects  and  refuses  so  to  do  ;  and  the  said  con- 
solidated bank  long  annuities  still  remain  wholly  unreplaced  as  afore- 
said. And  the  said  plaintiff  further  saith,  that  if  the  said  consolidated 
bank  long  annuities  of  the  said  plaintiff  had  remained  and  continued  stand- 
ing  on  the  books  of   the  said    Governor  and  Company,  in  the  name  of 


where  the  lender  of  stock  reserved  to  him- 
self the  dividends  bv  w&y  of  interest,  and 
the  option  of  deciding,  at  a  future  day, 
whetlier  he  would  have  the  stock  replaced, 
or  the  sum  produced  by  the  sale  of  it  re- 
paid to  him  in  money,  with  5  per  cent,  in- 
terest, it  was  held  that  this  bargain  was  usu- 
rious, and  that  it  made  no  difference  whe- 
ther the  whole  of  Uie  agreement  was  con- 
tained ia  one  instrument,  or  whether  the 


in< 


lender  procured  the  execution  of  two 
struments,  by  one  of  which  he  might  com- 
pel the  replacing  of  the  stock,  by  the  other 
the  payment  of  the  money  and  interest,  3 
B.  «&  Ores.  273.  What  not  usury  in  loan  of 
stock,  3  Chit.  Com.  Law,  411.  3  T.  R. 
531.— 8  T.  R.  162.-8  East,  304—1  Chit. 
Col.  Stat.  1091,  "  Usury." 
(e)  Such  request  would  seem  unncccsaary. 
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the  said  plaintiff,  the  interest  or  produce  thereof  would  have  amounted  in  'o*  '^^ 
the  whole  to  a  large  sum  of  money,  to  wit  the  sum  of  — 2.  [state  enot^A]  JJ^JJ^j^ 
whereof  the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  last 
aibresaid,  at,  8z;c.  had  notice ;  nevertheless  the  said  defendant  farther  dis- 
regarding his  said  promise  and  undertaking,  hath  not,  although  often  re- 
quested so  to  do,  as  yet  paid  to  the  said  plaintiff  the  amount  of  the  said 
interest  or  produce,  or  any  part  thereof,  but  hath  hitherto  wholly  neglect- 
ed and  refased,  and  still  neglects  and  refases  so  to  do,  to  wit,  at,  &c.  (ve- 
fme)  a^resaid.  —  [Add  money  counts,  interest  count,  account  stated,  and 
breach.] 

For  that  whereas  heretofore,  to  wit,  on,  &c.   (date  ofbiU)  at,  &c.  (ye-  For  not 
nue)  in  consideration  that  the  said   plaintiff,  at   the  special  instance  and  ?"*®®'^ 
request,  of  the  said   defendant,  would  indorse  and  deliver  to  the  said  de-  ofez- 
fendant  a  certain  bill  of  exchange,  bearing  date,  to  wit,  the  same  day  and  chance, 
year  aforesaid,  and  drawn  by  Sie  said  plaintiff  upon  one  E.  F.  whereby  S[j^|p 
he,  the  said  plaintiff,  requested  the  said  E.  F.   (two)  months  after  the  date  had  deliv- 
thereof,  to  pay  to  his,  the  said  plaintiff's   order,  the  sum  of — L  for  value  ered  to  de- 
received,  to  be  discounted  by  the  said  defendant  for  the  said  plaintiff;  and  for  that 
also  in  consideration  that  the  said  plaintiff  had  then   and  there  agreed  to  purpoie 
pay  and  allow  to  the  said  defendant,  a  certain  sum  of  money,  for  interest  w)* 
or  discount   upon  the  said  sum   of  — L  in  the  said  bill  of  exchange  spe- 
cified, at  and  after  the  rate  of  5/.  per  cent,  until  the  said  bill  of  exchange 
would  become   due  and  payable,  according  to  the  tenor  and  effect  thereof; 
[and  also  in  consideration  that  the  said  plaintiff  had  then  and  there  agreed 
to  take,  accept,  and  receive  of  and  from  the  said  defendant,  in  part  of  the 
said  sum  of  money  in  the  said  bill  of  exchange  specified,  between  — L  and 
-^.  worth  of  certain  goods  and  merchandize],  (omit  this  statement  between 
the  brackets,  if  not  according  to  fact),  he  the  said  defendant  undertook,  and 
then  and  there  faithfully  promised  the  said  plaintiff  to  discount  the  said 
bill  of  exchange  by  delivering  to  the  said  plaintiff,  in  part  of  the  said  sum 
of  money  in  the  said  bill   of  exchange  specified,   between  — L  and  — L 
worth  of  certain  goods  and  merchandize,  and  advancing  and  paying  the 
said  plaintiff  the  residue  of  the  said  sum  of  money  in  the  said   bill  of  ex- 
change specified,  within  a  certain  time,  which  long  since  elapsed,  (let  these 
averments  agree  ivith  the  facts)  and  the  sdd  plaintiff  in  fact,  says,  that  he, 
confidmg  in  the  said  promise  and  undertaking  of  the  said  defendant,  did 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  indorse  and  deliver  the 
said  bill  of  exchange,  to  the  said  defendant,  to  wit,  at,  &c.   (venue)  afore- 
said ;  and  he  the  said  plaintiff  hath  always  hitherto  been  ready  and  willing 
to  pay  and  allow  to  the  said  plaintiff  the  said  sum  of  money,  for  interest  or 
discount  as  aforesaid,  and  to  take,  accept,  and  receive,  of  and  fix)m  the  said 
defendant,  in  part  of  the  said  sum  of  —I.  in  the  said  bill  of  exchange  spe- 
cified, between  — L  and  — L  worth  *of  goods  and  merchandize  as  aforesaid,    [*278] 
to  wit,  at,  &c.  aforesaid ;  whereof  the  said  defendant  afterwards,  to  wit  on 
the  day  and   year  aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid,  had  notice. 
And  although  the  said  defendant  did,  on  the  day  and  year  aforesaid,  at,  be. 
aforesaid,  in  part-performance  of  his  said  promise  and  undertaking,  in  part 

(f)  Seel  New  Rep.  433.^6  East,  393.    ceeds  of  a  biU  delivered  to  defendant  to  ^et 
—2  Wentw.  482. — See  a  fonn  of  declaration,    diacounted. 
pott,  350,  for  not  accounting  for  the  pro- 
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discount  the  said  bill  of  exchange,  by  advancing  and  paying  to  the  said 
plaintiff  the  sum  of — L  part  of  the  said  sum  of  money  in  the  said 
bill  of  exchange  specified,  yet  the  said  defendant,  not  regarding  his  said 
prombe  and  undertaking,  «but  contriving  and  intending  to  deceive  and  de- 
firaud  the  said  plaintiff  in  this  behalf,  did  not  nor  would,  although  he  was 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  be.  (venue)  aforesaid^ 
requested  by  the  said  plaintiff  so  to  do,  within  such  time  as  aforesaid,  or 
at  any  time  afterwards,  deliver  to  the  said  plaintiff  between  — L  and  — L 
worth  of  goods  and  merchandize,  or  any  goods  and  merchandize  whatso- 
ever, in  part  of  the  said  sum  of  money  in  the  said  bill  of  exchange  spe- 
cified, or  pay  and  advance  to  the  said  plaintiff  the  residue  of  the 
said  sum  of  money  in  the  said  bill  of  exchange  specified,  or  any  part 
thereof,  but  hath  hitherto  wholly  refused  and  neglected  so  to  do  ;  and  the  re- 
sidue of  the  said  sum  of  money  in  the  said  bill  specified,  to  wit,  the  sum  of 
— L  still  remains  wholly  due  and  unpaid  to  the  said  plaintiff,  to  wit,  at, 
&c.  (venue)  aforesaid. — [Add  another  count  on  an  executed  connderatioUf 
and  money  had  and  received,  account  stated,  and  breach.] 
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*XXn.  ON  WARRANTIES. 

For  that  whereas  heretofore,  to  wit,  on,  &c.  (day  of  sale,  or  about  it,} 
at,  be.  (venue). in  consideration  that  the  said  plaintiff,  at  the  special  in- 
stance and  request  of  the  said  defendant,  would  buy  of  the  said  defendant, 


(^)  As  to  actions  for  breaches  of  warran- 
ties in  general,  see  I  Vin.  Abr.  tit.  Act.  Case 
Deceit,  P.  b.  1. — 1  Com.  Dig.  Action  on  the 
case  of  a  Deceit,  A.  8 — 2  East,  446. — Chit 
jun.  Contr.  133,  &c. — See  old  precedents, 
Morgan,  256.  Uerne,  92.  It  was  former- 
ly more  usual  to  declare  in  case  than  in  as- 
sumpsit.  Dougl.  18 ;  but  of  late  assumpsit 
is  most  usual.  See  2  East,  451,  452.  See 
the  forms  in  case,  post,  679,  and  3  Wils.  40. 

(And  see  a  declaration  in  case  and  law 
relating  to  warranties,  1  Adol.  &  £1.  508.  ) 
If  there  was  no  warranty,  but  a  written 
contract,  and  a  false  representation,  the 
declaration  should  be  in  case  for  the  deceit, 
4  Camp.  22. — 12  East,  11,  and  see  further, 
for  precedent  and  law,  post,  679  ;  and  in 
some  cases,  though  there  be  a  warranty  and 
stipulation  that  vendor  will  take  the  article 
back,  yet  vendee  may  sue  for  the  deceit.  2 
Stark.  162. 

A.  warranty  on  the  sale  of  a  personal  chat- 
tel, as  to  the  right  thereto,  is  generally  im- 
plied. 2  Bla.  Com.  451.— 3  Id.  166.— 3  T. 
R.  57— Peake,  C.  N.  P.  94.— Cro.  Jac.  474. 
—1  Rol.  Ab.  90.— I  Salk.  210.— Dongl.  18. 
but  not  as  to  the  right  of  real  property, 
(Dougl.  654.-2  B.  &  P.  13.— 3  B.  &  P. 
166  )  if  a  regular  conveyance  has  been  ex- 
ecuted, 6  T.  R.  626.  A  warranty  however, 
of  the  soundness,  goodness,  quality,  or  value 
of  a  horse,  or  other  personalty,  is  not  impli- 
ed on  the  sale  or  exchange  thereof,  3  Campb. 
351.-2  East,  314.— 2  Bla.  Com.  451.— 3 


Bla.  Com.  165.— 2  Rol.  Rep.  5.— F.  N  B. 
94.  But  there  is  an  implied  warranty  that 
goods  are  of  a  merchantable  quality,  where 
the  vendee  has  had  no  opportunity  before 
or  at  the  time  of  the  sale  of  inspecting 
them,  4  Campb.  144.  So  if  a  person  sells 
an  article  he  thereby  warrants  that  it  is 
merchantable,  that  is,  fit  for  some  purpose. 
If  he  sells  it  for  a  particular  purpose,  he 
thereby  warrants  it  fit  for  that  purpose. — 
Upon  such  principles  therefore,  if  a  man 
sells  a  horse  generally,  he  warrants  no 
more  than  it  is  a  horse  ;  but  if  the  ven- 
dee asks  for  a  cerriage-horse,  or  a  horse  to 
carry  a  female  or  a  timid  and  infirm  rider, 
he  who  sells  undertakes,  on  every  principle 
of  honesty,  that  it  is  fit  for  the  purpose  in- 
dicated. See  per  Best,  C.  J. — 5  Bingh. 
544.  So  if  beer  be  sold  to  be  consumed  at 
Gibraltar,  the  sale  is  an  afiirmation  that  it  is 
fit  to  go  so  far.  4  Campb.  169.  6  Taunt. 
108.  And  in  the  case  in  4  B.  &  C  1 15.  6 
D.  <fe  R.  208,  S.  C.  Abbott,  C.  J.  observed, 
*'  that  on  the  trial  it  occurred  to  him  if  a  per- 
son sold  a  commodity  for  a  particular  pur- 
pose, he  must  be  understood  to  warrant  it 
reasonahly  fit  and  proper  for  such  purpose 
and  that  he  was  still  strongly  inclined  to 
adhere  to  that  opinion,"  but  some  of  his 
learned  brothers  thought  differently.  A 
warranty  may  be  implied  from  the  produc- 
tion of  a  sample,  in  a  parol  sale  by  sample. 
—4  Campb.  22, 144,  169.— 4  B.  db  A.  387. 
— 3  Stajk.  32,  and  see  note  ;  and  tf  the 
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a  certain  horse,  [or  dog,  &c.  ]  at  and  for  a  certain  price  or  sum  of  money,  o"  ^^R- 
to Wiethe  sum  of — L  to  be  therefore  paid  by  the  said  *plaintiflF,  he  the  ■^""■■• 
said  defendant  undertook,  and  then  and  there  faithfully  promised  the  said 

bnlk  of  the  good^  do  not  correipond  with  eziited,  and  wae  apparent  or  obvious  at  the 

Um  ninple,  it   would   be  a  breach   of  the  time  of  the   sale.    2  Binffh.  183.     As  to  a 

mrnuitj.    If   the    contract    describe    the  sale  of  goods   with  all  faults,  see  5  B.  & 

^oods  IS  of  a  particular  denomination,  there  Aid.  240.    3  Campb.  154. 

■  to  implied  warranty  that  they  shall  be  of  Where  a  horse  has  been  warranted  sound, 

a  merchantable  quality,  of  the   denomina-  any  infirmity  rendering  it  unfit  for  immedi- 

tion  mentioned  in  the  contract,  4   Campb.  ate  use,  is  an  unsoundness  ;  it  is  not  neces- 

144.^  Chit.  Com.  Law,  303.  1  Stark.  504.  sary  the  infirmity  should  be  of  a  permanent 

4  Taont  853.  —  5  B.  &  A.  240.     In  all  nature,  1  Stark.  127,  and    a  warranty  of 

eontracts  lor  the  sale  of  provisions  there  is  soundness  is  broken  if  the  disease  existed 

an  implied  contract,  they  shall  be  whole*  in  the  constitution  of  the  animal    at  the 

iome.    1  Stark.  384.  —  2  Campb.  391.  —  3  time  of  the  sale,  although  its  fatal   appear- 

Ctmpb.   286.     If  ffoods  are   ordered  to  be  ance  could  not  be   discovered,  and  did  not 

manufactured,  a  stipulation  that  they  shall  appear  until  two  months   aflerwards,  L  R. 

be  proper  is  implied.    4   Campb.  144.  —  6  &  M.   136.    A  cough  of  a  permanent  na- 

TaonL    106 ;    especially    if   for    a  foreign  ture  is  an  unsoundness,  2  Chit.   Rep.  425. 

market,  4   Campb.     169.  —  6    Taunt.  108.  A  nerved  horse  is  unsound,  1  R.  &  M.  290. 

See  a  form,  post,  282.     An  implied  warran-  But  crib  biting.  Holt,  C.  14.  P.  630,  or  roar- 

tj  will  arise    from   the   non-observance  of  inff,  2  Campb.  523,   do  not  of  tliemselves 

an  usage  in    specifying    defects,  4  Taunt,  constitute   unsoundness ;  but  if  the   roar- 

847.    Holt.  C.  N.  P.  95.  and  see  4  B.  &  C.  iug  be  of  such  a  nature  as  to  incommode  the 

110, 114.  horse,   when  pressed   to  its  speed,   it  is  an 

A  simple  affirmation,  or  assertion  by  the  unsoundness,  2  Stark.  81.     It  is  a  disputed 

vendor  as  to  the  value  or  quality   of  the  question,    whether     thrushes,     splints,   or 

foods  does  not  amount  to  a  warranty  unless  guiddtng,  to  be  an   unsoundness,  2  Camp, 

it  be  made  and  received  as  such,  although,  524,   n.     (Badness  of  shape  of  a  horse  is 

tlie  porehaser  may   have  bought  the  goods  not  unsoundness,  though  it  might  occasion 

01  the  faith  of  such  recommendation,  Cro.  lameness  from  badness  of  action,  1   Mood. 

Jae.  4  Rol.  Ab.  101.     Chit.  jun.  Contr.  135.  A  Rob.  299.)      The  question  of  unsound- 

and  in  many  cases  the  positive  recommen-  ness  is  for  the  opinion  of  the  jury,  7  Taunt, 

dation  of  the  seller  is  not,  from  the  nature  153.      8  J.   B.  Moore,    32.      (Per    Baron 

of  the  ease,  to  be  regarded  as  a  warranty,  Parke,  Billiard  o.  Orbell,  sittings  in  £z- 

but  merely  as  an  expression  of  his  belief  chequer,  11  June,   1834,  Times,   12  June, 

and   opinion  on  a    matter  of    which  he  **  where   a  horse  is  warranted  sound,  and 

eonld  have  no  certain  knowledge,  and  on  turns  out  otherwise,  the  purchaser  has  no 

wbieh  the  purchasers  were  generally  capa-  right  to  return  him  unless  the  warranty  was 

Ue  of  forming  an    opinion,   Chitty    jun.  fraudulent ;  his   only  remedy  is  an  action 

Contr.  135.    Thus  where  the  defendant  not  on  the  warranty.    This  has  been  lately  set^ 

knowing  the  age  of  a  horse,  but  having  a  tied,  but  the  general   impression   formerly 

written  pedigree  which  he  received  with  among  the  profession,  and  now  amongst  all 

him,  sold  him  as  a  horse  of  the  age  stated  others,  is,  that  the  purchaser  is  to  return  the 

in  the  pedigree,  at  the  same  time  stating  horse," — refernng  to  Street  v.   Blay,  2  B. 

that  it  was  his  source  of  information. —  &>  Ad.  456.) 

Iiord  Kenyon   held  this  was  no  warranty.  If  not  otherwise  stipulated,  an  action  for 

Peake  Rep.  123. — 2  £sp.  572,  and  see  5  B.  the  breach  of  warranty,  may  be   supported 

4b  Aid.  240.      Chit.  jun.  Contr.    135. — 1  without  returning  the  horse,  or  evep  giving 

Bin|h.  344.     (In  the  case    in  4  Car.  6l  P.  notice  of  the  unsoundness,  and   although 

45,  It  was  decided,  that  if  a  person,  at  the  the  purchaser  have  re-sold  the  horse.     1 

time  of  selling  a  horse,  say,  ^^  I  nwer  war-  Hen.   Bla.    17.— 1   T.    R.    136.— 2    T.    R. 

nsA^btUkeis  sound  as  far  a#  / /enow,"  this  745.-9  B.   6l   Cres.  265.     But  unless  the 

is  a  qnalified   warranty,  and  may  be  sued  horse   be  returned  as  soon  as  the  defect  is 

00  even  in  assumpsit,  showing    that  the  discovered,  or  if  the   horse  has  been  long 

P^tiff  knew  of  the  unsoundness.      Sed  worked,    the    purchaser    cannot    recover 

fiwrs.)  back  the  purchase  money  on  the  count  for 

A  ceneral  warranty   will  not  extend  to  money  had  and  received.     1  T.  R.  136. — 

fiiard  against  defects  that  are  plain  and  ob-  5  East,   449. — 7  East,  274. — 2  Campb.  410. 

▼ioas  to  the  senses  of  the  purchaser.    As  if  — 1    New  Rep.  360.  and  in  all  cases  the 

*  hofM  be  warranted  perfect,  and  wants  an  vendee  should  object  within  a  reasonable 

Mr,  or  atail,dEtc.  2  Bla.  Com.  165.^1  Salk.  time,  otherwise  a  strong  presumption  arises 

211.    But  if  on  the  sale  of  a  horse,  the  sel-  that  the  article,  at  the  time  <»f  the  sale, 

ler  a^ree  to  deliver  it  sound  %nd  free  from  corresponded  with  such  warrantv,  and  the 

blemish  at  the  expiration  of  a  specified  peri-  plaintiff  is  called  upon  to  give  the  strictest 

<^  the  warranty  is  broken  by  a  fault  in  the  proof  of  the  breach,  9  B.  6lQ.  265. — 1  J. 

lione  when  delivered,  although  such  defect  B.  Moore,  106.    1  H.  Bla.  19. 
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ON  WAR*  plaintiff  that  the  said  horse  [or  dog,  &c.]  then  was  [sound  (A)].  And 
BAVTiBi.  ^^  ^j  plaintiff  avers,  that  he,  confiding  in  the  said  promise  and  undei^ 
taking  of  the  said  defendant,  did  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at,  &c.  (yeniie)  aforesaid,  buy  the  said  horse  [or  dog,  &c.]  of 
the  said  defendant,  and  then  and  there  paid  him  for  the  same  the  said  sum 
of  money,  nevertheless,  the  said  defendant,  contriving,  and  fraudulently  in- 
f*^!]  tending  to  injure  the  said  plaintiff,  did  not  perform  or  regard  his  said  ^promise 
and  undertaking,  so  by  him  made  as  aforesaid,  but  thereby  craftily  and  subtly 
deceived  and  defrauded  the  said  plaintiff  in  this,  to  wit,  that  the  said  hoise, 
[or  dog,  be]  at  the  time  (t)  of  the  making  of  the  said  promise  and  under- 
taking of  the  said  defendant  was  not  [sound]  but,  on  the  contrary  thereof, 
was  at  that  time  [unsound  (Jc)]y  whereby  the  said  horse  [or  dog,  &c.]  be- 
came *and  was  of  no  use  or.  value  to  the  said  plaintiff;  and  he  the  said 
plamtiff  hath  been  put  to  great  charges  and  expense  of  his  monies  in  and 
about  the  feeding,  keeping,  and  taking  care  of  the  said  horse  (Z),  in  the 
whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  — /.  to  wit, 
at,  &c.  (venue)  aforesaid. 

Second  ^^^  whereas  also  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at, 

anezecat-  ^c.  (venue)  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  like  spe- 
ed consid-  cial  instance  and  request  of  the  said  defendant,  had  then  and  there  («) 

eration.  .   .  .     m 

When  the  purchaser  has  not  returned  the        (A)   This  form  may  readily  be  applied  to 

goods,  or  endeavored  to  do  so  within  a  rea-  any  description  of  warranty,  as  that  the 
sonable  time  afler  the  sale,  on  account  of  horse  was  ^^free  from  vice,*'  &4i.  The 
the  breach  of  the  warranty,  or  cannot  re*  warranty  must  be  described  accurately,  and 
turn  the  ffoods  or  horse  in  the  same  state  by  co-ezteisive  with  the  breach  complained 
reason  of  doctoring,  &e.  3  Esp.  82. — 5  East,  of.  If  any  conditional  or  exceptional  terms 
452.  he  has  no  defense  to  an  action  by  the  be  used,  they  must  be  foUowed  in  aetthig 
vendor  for  the  prise,  but  must  proceed  in  a  out  the  contract.  Therefore  if  a  horse  be 
cross  action  on  the  warranty,  1  T.  R.  136.  warranted  sound,  every  where  exc^  a  kick 
5  East,  449.-7  Id.  274.-2  Campb.  410.—  on  the  leg,  the  exception  must  be  stated,  4 
1  N.  R.  260.— 3  Esp.  Rep.  82.-4  Esp.  Rep.  B.  db  C.  446.— What  a  variance,  3  D.  db  R. 
95,  and  it  seems,  if  the  vendee  has  accept-  10.— 7  Taunt.  405.— I  J.  B.  Moore,  109.— 4 
ed  a  bill  or  given  any  other  security,  the  B.  db  C.  108.  ^See  Heming  v.  Parry,  6 
breach  of  warranty  is  no  defense  to  dn  ac-  Carr.  db  P.  589,  Where  Alderson,  B.  observ- 
tion  thereon,  but  he  must  proceed  by  cross  ed  on  Jones  «.  Cowley,  6  D.  db  Ryl.  5^*) 
action.  2  Taunt.  2.-1  Stark.  51.— 3  Campb.  (t)  This  is  necessary. 
38,  S.  C— 14  East,  486.-3  Stark.  175.  but  (k)  The  particular  description  of  «n. 
this  seems  otherwise  when  the  purchaser  soundness  need  not  be  stated,  it  being  a  rule 
has  returned,  or  endeavored  to  return  the  in  pleading,  that  the  breach  may  in  general 
goods  in  a  reasonable  time  afler  the  sale,  be  assigned  in  the  negative  of  the  words  of 
see  2  Taunt.  2.-14  East,  484.-3  Campb.  the  contract.  Com.  Dig.  Pleader,  C.  45.— 2 
38.— Peake,  C.  N.  P.  33.  (2  B.  db  Adol.  Saund.%481  b.— 3  T.  R.  307.— 9  Co.  €0  b.— 
456:  4  Nev.  db  M.  195.)  In  a  late  case  Ante,  vol.  i.  291,  dbo. 
whereby  a  contract  of  sale  of  einq-foin  seed,  (/)  When  not  recoverable,  see  S  Campb. 
the  vendor  warranted  it  to  be  new  growmg  82. — 2  Chitty's  Rep.  416.  If  the  horse  has 
seed;  and  soon  afler  the  sale,  the  buyer  not  been  tendered  to  the  defendant  the 
was  told  it  did  not  correspond  with  the  plaintiff  cannot  recover  damages  for  the  ex- 
warranty,  and  he  afterwards  sowed  part,  pense  of  his  keep.  I  Taunt.  666.  But 
and  sold  the  residue,  but  which  being  un-  where  there  has  been  an  express  warranty, 
productive  was  never  paid  for,  it  was  held  and  the  plaintiff  relying  thereon,  had  re- 
the  buyer  might  defend  an  action  for  the  sold  the  horse  witJi  a  similar  warranty,  and 
price  of  the  seed,  by  showing  the  breach  being  sued  thereon  by  his  vendee,  offers  the 
of  the  warranty,  and  that  the  seed  was  defense  to  his  vendor,  who  gives  no  direc- 
good  for  nothing,  9  B.  db  C.  259.  tions  as  to  the  action,  the  plaintiff  may  re« 
For  what  damage  defendant  is  liable  in  cover  the  costs  of  his  defense,  as  part  of  tlM 
this  action,  post,  281,  note.  (Evidence,  damages  occasioned  by  the  breach  of  war- 
A  prior  vendor  who  warranted  on  his  sale  ranty.  7  Taunt.  153. — 1  J.  B.  Moore,  106^ 
to  the  defendant  is  not  a  competent  witness  — 1  R.  db  M.  4S6. — 8  Taunt.  535. 
for  the  defendant  in  an  action  b^  a  purchas-  (m)  1  Vin.  Ab.  578. 
er  f^om  him  on  a  warranty.  Bliss  o.  Moun- 
Uin,  1  Mood,  db  Rob.  302.) 
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bought  of  the  said  defendant  a  certain  other  horse,  at  and  for  a  certain  ok  wAm- 
other  price  or  sum  of  money  then  and  there  agreed  upon  between  the  said  *^''''■■• 
phiodf  and  the  said  defendant,  he  the  said  defendant  undertook,  and  then 
and  tbere  faithfully  promised  the  said  plaintiff,  that  the  said  last-mentioned 
Ixxse;  at  the  time  of  the  said  sale  thereof  was  sound ;  nevertheless,  the 
saki  defendant,  contriving  and  intending  to  injure  the  said  plaintiff,  did  not 
regard  his  said  last-mentioned  promise  and  undertaking,  but  thereby  craftily 
and  subtly  deceived  and  defrauded  him  in  this,  to  wit,  &at  the  said  last-men- 
tiooed  horse,  at  the  time  of  the  said  sale  thereof  was  not  sound,  whereby 
the  said  last-mentioned  horse  then  and  there  became,  be. — [  Conclude  as 
»  tie  Jirsi  count  from  the*^  and  add  counts  for  horse-keep^  as  ante, 
59, 1/  there  were  any  contract  to  that  effect,  and  the  money  counts,  and  acr 
CQnaU  stated,  and  breach.] 

For  that  whereas  heretofore,  to  wit,  on,  &c.  (day  of  contract  or  about  On  a  war- 
i)  at,  &c.  (venue)  in  consideration  that  the  said  plaintiff,  at  the  special  in-  ^^^^^ 
stance  and  request  of  the  said  defendant,  would  deliver  to  the  said  defend-  on  the  ez- 
ant  a  certain  horse  of  the  said  plaintiff,  of  great  value,  and  would  also  pay  change  of 
to  the  said  defendant  a  certain  sum  of  money,  to  wit,  the  sum  of  — Z.  of  (^\^* 
lawful  money  of  Great  Britain,  in  exchange  for  a  certain  mare  of  the  said 
defendant,  he  the  said  defendant  undertook,  and  then  and  there  faithfully 
pnxnised  the  said  plaintiff,  that  the  said  mare  of    the  said  defendant  was 
then  and  there  sound :  and  the  said  plaintiff  avers,  that  he,  confiding  in  the 
said  promise  and  undertaking  of  the  said  defendant,  did  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  deliver  to  the  said 
defendant  the  said  horse  of  the  said  plaintiff,  and  did  also  then  and  there 
pay  to  the  said  defendant  the  said  sum  of— I.  in  exchange  for  the  said 
mare  of  the  said  defendant ;  yet  the  said  defendant  contriving,  and  fraud- 
ulently btending  to  injiure  the  said  plaintiff,  did  not  perform  or  regard  his 
said  promise  and  undertaking;  but  thereby  craftily  and  subtly  deceived 
the  said  plaintiff  in  this,  to  wit,  that  the  said  mare,  at  the  time  of  the 
making  of  the    said  promise   and   undertaking  of  the   said  defendant  as 
afcresaid,  was  not  sound,  but  on  the  contrary  thereof  was  at  that  time  un- 
sound, whereby  the  said  mare  became  and  was  of  no  use  or  value  to  the 
said  plaintiff,  to  wit,  at,  &c.  (venue)  aforesaid ;  and  whereby  also,  [State 
special  damage,  if  any,  by  expense  of  feeding,  fyc.  as  ante,  281.]     And  Second 
whereas  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  fcc.  (venus)  ®®""*  ®" 
aiwesaid,  in  consideration  that  the  said  plaintiff,  at  the  like  special  in-  ed  conlTd^ 
stance  and  request  of  the  said  defendant,  had  then  and  there  delivered  to  eration. 
the  *said  defendant,  a  certain  other  horse  of  the  said  plaintiff,  of  great    [*282] 
value,  and  had  also   paid  to  the  said  defendant,  a  certain  other  sum  of 
money,  to  wit,  the  sum  of  — L  in  exchange  for  a  certain  other  mare  of 
the  said  defendant,  he  the  said  defendant  then  and  there  undertook,  and 
then  and  there  faithfiilly  promised  the  said  plaintiff  that  the  said  last-men- 
tioned mare,  at  the  time  of  such  last-mentioned  exchange,  was  sound  ;  yet 
the  said  defendant,  contriving  and  intending  to  injure  the  said  plaintiff, 

(s)  When  not  necessary,  see  9  East,  349.  candlesticks  warranted  silver,  the  owner  of 

Generalljspeakingf,  as  in  a  contract  of  sale,  the  watch  cannot  recover  it  hack  thoagh 

there  is  no  implied  warranty   in  the  ex-  the  warranty  he  false,  3  Camph.  299 ;  see  a 

ehtnge  of  one  commodity  for  another,  3  precedent,  ante,  274,  for  not  paying  money 

Caapb.  351 ;  see  ante,  879,   notes.    In  a  on  an  exchange  of  horses, 
contract  for  the  exchange  of  a  watch  for 
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did  not  perform  or  regard  his  said  last-mentioned  promise  and  undertaking ; 
but  thereby  craftily  and  subtly  deceived  the  said  plaintiff  in  this,  to  wit, 
that  the  said  last-mentioned  mare,  at  the  time  of  the  said  last-mentioned 
exchange,  was  not  sound,  but  was  at  that  time  unsound,  and  thereby 
became  and  was  of  no  use  or  value  to  the  said  plaintiff,  to  wit,  at,  &c. 
(veniLe)  aforesaid. — [Add  statement  of  the  damage  and  the  common  counts^ 
as  pointed  outy  ante,  281.] 

For  that  whereas,  heretofore  to  wit,  on,  &c.  (day  of  sale  or  about  it) 
at,  &c.  (yemu)  in  consideration  that  the  said  ^plaintiff,  at  the  special  in- 
stance and  request  of  the  said  defendant,  had  then  and  there  undertaken, 
and  faithfully  promised  the  said  defendant  to  buy  of  him  divers  goods  and 
merchandize,  to  wit,  &c.  [here  describe  the  goods  generally,]  for  certain 
large  prices  then  and  there  agreed  upon  by  and  between  the  said  plaintiff 
and  the  said  defendant,  amounting  together  to  a  large  sum  of  money,  to 
wit,  the  sum  of — L  of  lawful  money  of  Great  Britain,  he  the  said  de- 
fendant undertook  and  then  and  there  faithfully  promised  the  said  plaintiff, 
to  furnish  such  goods  and  merchandize  as  aforesaid,  properly  preserved 
and  packed  up  for  the  East  Indies  aforesaid,  and  to  pack  them  properly 
for  the  said  voyage ;  and  the  said  plaintiff  in  fact  says,  that  although  he, 
confiding  in  the  said  promise  and  undertaking  of  the  said  defendant,  did, 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (yeniie)  aforesaid, 
buy  of  the  said  defendant  a  large  quantity  of  goods  and  merchandize,  as 
and  for  the  same  goods  and  merchandize  so  agreed  to  be  bought  as  afore- 
said, and  which  the  said  defendant  then  and  there  supplied  and  furnished 
to  the  said  plaintiff,  as  and  for  such  goods  and  merchandize,  to  wit,  at,  &c. 
(venue)  aforesaid ;  yet  the  said  defendant,  not  regarding  his  said  promise 
and  undertaking,  did  not  nor  would,  although  often  requested  so  to  do, 
fiimish  such  goods  and  merchandize  as  aforesaid,  fit  to  be  sent  to  the  East 
Indies  as  aforesaid,  or  pack  them  properly  for  the  said  voyage,  according 
to  his  said  promise  and  undertaking  so  made  as  aforesaid,  but  wholly  neg- 


(o)  See  note,  ante,  279.    See  other  forms, 

1  Wentw,  482.— 1  Campb.  190.— 2  East, 
314.  Upon  a  parol  sale  of  goods  by  sample, 
an  implied  warranty  arises  that  they  shall 
correspond  with  the  sample.  4  B.  &  A. 
387.-3  Stark.  32,  and  notes.— 4  Campb.  22. 
But  this  is  not  so  in  a  written  sale  by  sam- 
pie.— 4  Campb.  144,  169.— 2  Campb.  22. 
And  upon  a  sale  of  goods  by  sample,  the 
law  does  not  raise  an  implied  warranty  that 
the  goods  should  be  merchantable,  though  a 
fkir  merchantable  price  were  given,  and  if 
there  be  a  latent  defect  then  existing,  un- 
known to  the  seller,  and  without  fraud  on 
his  part,  the  seller  is  not  answerable,  though 
the  goods  turn  out  to  be  unmerchantable, 
and  the  contract  is  satisfied,  if  the  sample 
answers  fairly  to  the  commodity  in  bulk. 

2  East,  314.  If  the  goods  do  not  correspond 
with  the  sample,  the  vendee  is  not  bound  to 
complete  the  purchase  on  being  allowed  a 
compensation  for  the  inferiority,  notwith- 
standing a  usage  in  the  trade  to  that  effect. 
1  Campb.  113.  Where  a  purchaser  finds 
that  the  commodity  does  not  accord  with 
the  order,  and  is  unfit  for  his  purpose,  he 


should  immediately  return  it,  or  give  notice 
to  the  •  vendor  to  take  it  back.  1  Campb. 
193—7  Ves.  247.— And  after  an  action  has 
been  brought  for  the  value  of  goods  famish- 
ed at  a  stipulated  price,  and  the'  purchaser 
does  not,  either  in  bar  of  the  action,  or  to 
reduce  the  damages,  object  to  the  quality  of 
the  goods,  but  allows  the  seller  to  recover 
the  full  price  agreed  upon,  he  cannot  main- 
tain a  cross  action,  on  the  ground  of  the 
goods  being  of  a  bad  quality,  and  unfit  for 
the  purpose  for  which  they  were  ordered. 
— 1  Campb.  190.  semb.  In  an  action  for 
the  price  of  goods  ordered  by  defendant, 
which  are  sent  to  the  purchaser,  and  im- 
mediatelv  returned,  it  lies  upon  the  plain- 
tiff to  show  that  the  articles  correspond 
with  the  order  given.  1  Campb.  160.  If 
the  goods  delivered  are  generally  the  same 
as  those  contracted  for,  and  have  been  paid 
for  by  the  purchaser,  the  price  cannot  be 
recovered  back  in  an  action  for  money  had 
and  received,  as  upon  a  failure  of  consider- 
ation, however  bad  their  quality  may  be, 
and  although  they  are  quite  unfit  for  use. 
2  Id.  411. 
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lected  and  refused  so  to  do,  and  therein  made  deiault ;  and  then  and  there  <>'  war- 
so  negfligently  and  improperly  conducted  and  behaved  himself  in  and  about   *^"'''"' 
the  liiniishing'  and  packing  of  the  said  goods  and  merchandize,  that  the 
same,  by 'reason  thereof,    were   wholly  unfit  for  the   purpose    aforesaid, 
and  thereby  the  said  plaintiff  not  only  lost  all  the  benefit,  profit,  and  ad- 
rantage  which  he  otherwise  might  and  would  have  *derived  and  acquired    [*284] 
from  the  purchase  of  the  said  goods  and  merchandize,  but  also  was  put  to 
great  expense  of  his  monies,  to  wit,  — L  in  and  about  the  shipping  and 
conveying  of  the  same  to  the  East  Indies  aforesaid,  in,  and  about  other  ex- 
penses relating  to  the  same ;  and  was  also  put  to  great  expense,  loss,  and 
inconvenience,  in  and  about  the  sale  and  disposal  of  the  said  goods  and 
merchandize,  and   sustained  great  loss  and  damage  on  occasion  of  his  not 
bemg  able  to  sell  or  dispose  of  the  same,  at,  &c.  aforesaid.     And  whereas  ^°?^fo 
heretofore,  to  wit,  on,  l^c.  at,  &c.  aforesaid,  in  consideration  that  the  said  notidling 
plaintiff,  at  the  like  special,  &c.  of  the  said  defendant,  had  then  and  there  goodi,&c. 
undertaken,  and  to  Uie  said  defendant  faithfully  promised  to  buy  of  him  gt^and^'* 
diTcrs  other  goods  and  merchandize,  to  wit,  be.  [here  describe  the  goodsy  proper  to 
ifc.  as  in  first  coieiit],  at  and  for  a  certain  sum  of  money,  to  wit,  the  sum  ^  ■f'^*  *® 
of — /.  of  like  lawful,  &c.  to  be  therefore  paid  by  the  said  plaintiff  for  marketi. 
the  same,  he  the  said  defendant  undertook,  and  to  the  said  plaintiff  then 
and  there  faithfully  promised  to  furnish  such  goods  and  merchandize  as 
aforesaid,  as  were  reasonably  fit  and  proper  (jp)  to  be  sent  to  the  East 
Indies  aforesaid.     And  the  said  plaintiff  in  fact  says,  that  although  he, 
confiding  in  the  said  promise  and  undertaking  of  the  said  defendant,  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  did  buy  of  him  a  large 
quantity  of  goods  and  merchandize,  as  and  for  the  said  goods  and  mer- 
chandize so  bought  as  aforesaid :  and  the  said  defendant  then  and  there 
supplied  and  furnished  the  same  to  him  accordingly,  to  wit,  at,  &c.  {venue) 
aforesaid ;  yet  the  said  defendant,  not  regarding  his  said  last-mentioned 
promise  and  undertaking,  then  and  there  craftily   and  subtly  deceived  and 
defiauded  the  said  plaintiff  in  this,  to   wit,  that  the  said  la^-mentioned 
goods  and  merchandize  were  not,  when  they  were  so  furnished  and  sup- 
plied as  aforesaid,  reasonably  fit  or  proper  to  be  sent  to  the  East  Indies  as 
aforesaid,  but  on  the  contrary  thereof,  were  then  and  there  wholly  unfit  for 
that  purpose,  and  by  reason  thereof,  the  said  plaintiff  hath  not  only  lost 
all  the  benefit,  profit,  and  advantage  which  he  otherwise  might  and  would 
have  derived  *and  acquired  from  the  said  last-mentioned  bargain,  but  also    [*286] 
confiding  in  the  said  last-mentioned  promise  and  undertaking  of  the  said 
defendant,  on,  &c.  aforesaid,  at,  &c.  aforesaid,  expended  divers  large  sums 
of  money,  in  the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the 
sum  of—/,  in  and  about  the  shipping  and  conveying  and  insuring  of  the 
said  last-mentioned  goods  and  merchandize,  and  for  other  expenses  incurred 
in  and  about  the  same    goods    and    merchandise,  and    relating  thereto, 
and  thereby  also  the  said  plaintiff  was  put  to  great  expense,  loss,  and  in- 
convenience, in  and  about  the  sale  and  disposal  of  the  same  goods  and  ip|,|^ 
merchandize,  in  the  East  Indies  aforesaid,  to  wit,  at,  &c.     And  whereas  connt, 
also  heretofore,  to  wit,  on,  fcc.  aforesaid,  at,  &c.  aforesaid,  in  consideration  **•  to  m- 

(f)  That  an  implied  warrantj  in  general  the  parpoie  for  which  it  is  sold.  See  4  B. 
arisM  on  the  partofthe  seller,  that  the  arti-  6l  Ores.  108.— 6  D.  (k,  R.  200»  S.  C— 5 
ele  told  shall  be  reasonably  fit  and  proper  for    Bingh.  533.—- Ante,|279,  note. 
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<>»7*^»  that  the  said  plaintiff^  at  the  like  special  inatance  and  request  of  the  aud 
iiijffiM,  (]0fQ||ja»l»  had  then  and  there  puichased  of  the  aaid  defendant  a  large 
eond,  but  quantity  of  goods  and  meiehandiBe,  to  wit,  &c.  [here  deeenbe  at  o/eretoui], 
^ted  *'^  ^^'  ^^  ^^^  ^  certain  large  sum  of  moneys  then  and  ihsx^  agreed  (6  be  paid 
wi^nS^,  ^^  ^  same,  he  the  said  dei^dant  wdeitook,  and  then  and  there  frith- 
fiilly  promised  the  said  pbtintiff,  that  the  said  lastpinentioned  goods  and 
merohandiabe^  at  the  time  of  the  puicfaase  thereof,  were  reasooably  good 
and  fit  to  be  sent  to  the  East  Indies  aforesaid ;  nevertheless  the. said  de* 
fendanl  contriving  and  fraudulently  intending  to  injinre  the  said  plaintiff  in 
this  bdbalfy  did  not  nor  would  pocform  or  regard. his  said  lastrmenticMied 
promise  and  undertaking  so  by  him  made  in  manner  and  form  aforesiud,  but 
thereby  craftily  and  subtly  deceived  the  said  plaintiff^  in  this,  to  wit,  that 
the  said  lasft-mentiotted  goods  and  merchandize  were  not,  at  the  time  of 
the  said  purchase  thereof,  reasonably  good  or  fit  to  be  sent  to  the  East 
Indies  aforesaid,  but  on  the  contrary  thereof,  were  then  and  there  bad 
goods  and  merchandize,  and  wholly  unfit  to  be  ^ent  to  the  East  ladies 
aforesaid  ;  and  by  reason  thereof,  the  said  plaintiff  hath  not  only  lost  all 
the  benefit,  profit,  and  advantage  which  he  otherwise  might  and  would 
have  derived  and  acquired  fipom  the  lastrmentioned  puichase,  but  also  cod- 
fidmg  in  the  said  last-mentioned  promise  and  undertaking  of  the  said  de- 
fiwidant,  on  the  day  and  year  last  aforesaid,  at>  &«.  (oemie)  aforesaid,  ex- 
pended divers  large  sums  of  money,  in  the  whole  amounting  to  a  laige 
sum  of  money,  to  wit,  the  sum  of  — !•  in  and  about  the  shipping  and  ood- 
veying  and  insuring  of  the  said  last-mentioned  goods  and  merchandize, 
and  for  other  expenses  incurred  in  and  about  *the  same  and  relating  there- 
[•298]  to,  and  th^eby  also  the  said  plaintiff  was  put  to  great  expense  and  in- 
convenience, in  and  about  the  sale  and  disposal  of  the  same  goods  and 
merchandize,  in  the  East  Indies  aforesaid,  to  wit,  at,  &c«  (yeame)  afore- 
said.— [Add  money  cowUs,  accaunU  stated^  and  breach.] 

J,  _^  For  that  whereas  the  said  defendant  hetore  and  at  the  time  of  the 
^nmntj  making  of  his  promise  and  undertaking  hereinafter  next  mentioned,  was 
of  a  Bulk  indebted  to  the  said  plaintiff  in  a  certain  sum  of  money,  to  wit,  the  sum 
iLS'^^tm  ^f — ^*  ^f  lawfiil  money  of  Great  Britain,,  and  in  consideration  thereof,  and 
'  that  the  said  plaintiff,  at  the  special  instance  and  request  of  the  said  de- 
fendant, would  accept  and  receive  of  and  boax  the  said  defendant,  m  part 
satisfaction  and  pajrment  and  discharge  of  the  said  debt  or  sum  of  — I  a 
certain  piece  of  paper,  as  and  for  a  certain  promissory  note  of  the 
Governor  and  Company  of  the  Bank  of  England,  for  the  payment  of  the 
sum  of  — L  to  the  bearer  thereof,  on  demand,  he  the  said  defendant  under- 
took, and  then  and  there  faithfiilly  promised  the  said  plaintiff  that  the 
said  piece  of  paper  was  a  good,  true,  and  valid  promissory  note  of  the 
Governor  and  company  of  the  Bank  of  England.  And  the  said  plaintiff 
avers,  that  he,  confiding  in  the  said  promise  and  undertaking  of  the  said 
defendant,  did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  be. 
(venue)  take,  accept,  and  receive,  of  and  from  the  said  defendant,  the  said 
piece  of  paper,  in  part  satisfaction,  payment,  and  discharge  of  the  said  sum 
of  -7-Z.  to  wit,  at,  &c.  (venue)  aforesaid ;  yet  the  said  defendant  contriving 
and  intending  to  deceive  and  defiraud  the  said  plaintiff  in  this  behalf,  did 
not  perform  or  regard  his  said  promise  and  undeilaking  so  by  him  made 
as  aforesaid,  but  thereby  craftily  and  subtly  deceived  and  defrauded  the 
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sud  pbmttf  in  this,  to  wit,  that  the  said  piece  of  paper  was  not  a  good^  ^  y^. 

tnie,  or  Falid  promissoiy  note  of  the  Goveraor  and  Company  of  die  &ank  ""     "^ 

of  Ellwand,  but  on  the  contrary  thereof,  was  a  bad,   forged,  and  invalid 

nole,  and  a  piece  of  paper  of  no  use  or  value  whatev^  to  the  said  plain* 

tiff,  whereby  the  said  plaintiff  hath  lost  and  been  deprived  of  the  use  and 

beoefit  of  the  said  note,  and  of  the  said  sum  of  ~4>  therein  mentioned, 

fcr  which  he  accepted  and  received  the  same,  of  and  from  the  said  de* 

feodant  as  aforesaid,  and  hath  been,  and  is,  by  means  of  the  premises, 

otherwise  greatly  injured  and  damnified,  to  wit,  at,  be.  (venue)  aforesaid 

— [Add  oom^  for  ^  4frigi$Hd  debt^-'money  counts — and  accmni  etat" 

td.] 


♦XXm.  RELATING  TO  THE  SALE,  USE,  fcc.  OF  REAL       [•287] 

PROPERTY.  "i^™/ 

SALS,  USB, 

For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  be.  (day    *^*  ^ 
ofioky  or  ednnU  it)  at,  &c.  (venue)  caused  to  be  put  up  and  exposed  to    ^^^ 

nle,  by  public  auction,  obtain  premises,  to  wit, [describe  the  premis-  Against 

et  skwriJy,  as  in  the  particulars  of  eaky]  upon  and  subject  to  the  follow-  ]^^l^^ 

at  public 

(f)  See  Sngden's  Law  of  Vendors,  &6.  case,  where  an  auctioneer  had  advanoed  auction, 

6th  edit.  205,  240.      See  forms,  4  Taunt,  some  money  on  an  estate,  sold  it  by  auction  for  not 

334.— Plead.  A.  62.     (1    Chit.  Gen.  Pract.  after  the  authority  from  his  principal  had  makiuj^  a 

895  ;  and  see  a  form  and  law,  Hodj^  «.  expired,  and  the  principal  refused  to  con-  good  tiUe 

£arl   of  Litchfield,  1  Bin||r.  H.  C.    492;  1  firm  the  sale,  the  Court  of  Common  Pleas,  (q). 

Hodges'  R'  40.  and  decision  as  to  what  ex-  in  an  action  brought  by  the  purchaser,  in 

penaes  are  reasonable,  id.)  which  he  declared  on  the  agreement,  and 

If  the  vendor  of  the  estate  be  not  prepar-  for  money  had  and  received,  &c.  would  not 

ed  to  produce  his  title  deeds,  or  make  a  title  allow  him  damages  for  the  loss  of  his  bar- 

at  the  appointed  day,  the  purchaser,  with-  gain,  although  it  was  proved  that  the  estate 

out  waiting  to  see  whether  or  not  the  ten-  was  worth  nearly  twice  the  sum  which  he 

dor  may  ultimately  be  able  to  establish  a  gave  for  it,  Sugd.  222.  But  in  6  B.  &  C.  31, 

good  title,  may  disaffirm  the  contract  and  where  a  person  who  had  contracted  for  the 

recover  back  tne  deposit  money,  under  the  purchaMe  of  an  estate,  but  had  not  obtained 

eoont  for  money  had  and  received.  4  Taunt,  a  conveyance  of  it,  sold  it  by  auction,  with 

334.  2  Esp.  Rep.  641, 2.     4  Esp.  221.  a  stipulation  to  make  a  good  title  by  a  day 

And  that  form   of  declaring  is  the  on)y  named,  but  which  he  was  unable  to  do,  as 

remedy,  and  the  deposit  money  is  all  that  his  vendor  refused  to  convey,  it  was  held, 

can  be  recovered  where  there  is  no  contract  that  the  purchaser  by  auction  mifht,  beyond 

signed  by  the  vendor  or  his  agent,  within  his  expenses,  recover  damages  for  the  loss 

the  Statute  of  Frauds.    If  there  be  such  a  which  he  sustained  by  not  having  the  con- 

eoptract  in  writing  signed  by  the  vendor  or  tract  carried  into  effect.    In  this  case  the 

fail  agent,  then  the  purchaser  may  affirm  defendant  had  not  any  title  at  all,  either  le- 

tbe  contract,  and  declare  specially  for  the  gal  or  equitable.     Mr.  Sugden  observes,  p. 

non-performance  of  it,  by  defendant,  and,  213,  *'  this  case  is  one  of  great  importance, 

in  general,  recover    damages  beyond  the  and  will,  I  fear,  tend  to  much  litigation  be- 

mere  deposit.     See  Sudgen's  Law  of  Yen-  fore  the  distinction  which  it  introduces  is 

don,  8th  edit.  220, 1,  &c.  thoroughly  understood." 

As  to  damages^    however,  a    purchaser        A  purchaser  is  not  entitled  to  any  com. 

will,  in  general,  be  entitled  only  to  nomi-  pensation,  although  he  may  be  a  loser  by 

Dtl  damages  for  the  mere  loss  of  his  bar-  naving  sold  out  of  the  funds,  which  may 

gain,  because  a  purchaser  is  not  entitled  to  have  arisen  in  the  mean  time  because  he 

any  compensation  for  the  fancied  goodness  had  a  chance  of  gaining  as  well  as  losing, 

of  his  bargain  which  he  may  suppose  he  by  a  fluctuation  of  the  price. — 2  Blaekst 

has  lost,  where  the  vendor  is,  without  fraud,  1078.    But  a  purchaser  is,  in  preneral,  enti- 

incapabie  of  making  a  title. — 2    Blaekst.  tied  to  interest  on  his  deposit,  and  if  the 

1078 ;  and  see  3  B.  &  P.  167. — Palm.  364.  residue  of  the   purchase-money  has    been 

—  riUing.    N.  C.  492;    1   Hodges'    Rep.  lying  ready  without  interest  being  made  by 

40 :)  Sugden,  8th  edit.  222.    And  in  a  late  it,  he  is  entitled  to  interest  on  thi^  Sugden, 
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ing,  amongst  other  conditions,  that  is  to  say,  [here  set  out  the  conditions 
which  may  have  any  reference  to  the  plaintiff^ s  claim,  a$.ihey  appear  in 
the  particulars  of  sale,  but  in  the  past  tense,  as  thus :]  that  the  purchaser 
should  pay  to  the  vendor  or  his  agent,  a  deposit  of  — L  per  cent,  in  part 
of  the  purchase-money,  and  should  likewise  pay  one-half  of  the  auction- 
duty,  and  should  also  pay  the  remainder  of  the  purchase-money,  and  c<Hn- 

plete  the  purchase  on  or  before  the  day  of then  next,  and  that 

a  good  tide  should  be  made  out  at  the  expense  of  the  vendor,  and  upon 
payment  of  the  remainder  of  the  purchase-mcHiey,  a  proper  ccMiveyance 
at  the  purchaser's  expense.  And  the  said  plaintiff  in  fact  saith,  that  on 
such  exposure  to  sale  as  aforesaid,  to  wit,  on  the  day  and  year  first  afore- 
said, at,  &c.  (venue)  aforesaid,  he  the  said  plaintiff  became  and  was  the 
purchaser  of  tiie  said  premises,  upon  and  according  to  the  said  conditions, 
for  a  certain  price,  to  wit,  the  sum  of  — L  of  lawful  money  of  Great 
Britain,  and  then  and  there  paid  to  the  said  defendant  a  large  sum  of  mo- 
ney to  wit,  the  sum  of — L  as  a  deposit  of  [10/.]  per  cent,  in  part  of  the 
said  purchase-money,  and  then  and  there  also  paid  another  large  sum  of 
^money,  to  wit,  the  sum  of  — L  of  like  lawfiil  money,  as  one-half  of  th6 
said  auction-duty  payable  in  that,  behalf.  And  thereupon  afterwards,  to 
wit,  on  the  day  and  year  first  aforesaid,  at,  &c.  (venue)  aforesaid,  in  con- 
sideration that  the  plaintiff,  at  the  special  instance  and  request  of  the  said 
defendant,  had  then  and  there  undertaken,  and  faithfully  promised  the 
said  defendant  to  perform  and  fiilfill  all  things  in  the  said  condition  of  sale 
contained,  on  the  said  plaintiff's  part  and  behalf,  as  such  purchaser  as 
aforesaid,  to  be  performed  and  fulfilled  ;  he  the  said  defendant  undertook, 
and  faithfiilly  promised  the  said  plaintiff  to  perform  and  fulfill  all  things  in 


8th  edit.  223,  4.  Bat  where  the  vendee 
proceeds  against  the  auctioneer,  to  whom 
the  deposit  was  paid,  he  cannot  recover  in- 
terest unless  under  particular  circumstan- 
ces ;  as  if  when  the  title  was  not  made  out, 
the  auctioneer,  upon  beinsr  called  on  to  paj 
it  over,  he  refused,  might  be  liable  from 
that  time,  or,  perhaps,  if  he  actually  made 
interest  on  the  deposit,  7  Taunt  5.  59*^. — 8 
Taunt.  45.— 1  J.  B.  Moore,  481,  S.  C— 5 
Esp.  1.— Sugden,  8th  edit.  512.  (But  see 
Harrington  v.  Hoggart,  1  B.  &  Adol.  577.) 
A  nd  as  to  when  the  auctioneer  is  not  liable, 
see  2  Yo.  &  Jerv.  549.  (The  3  &  4  W. 
4.  c.  42  s.  28,  enables  a  jury  now  to  give  a 
verdict  for  interest  in  all  cases  where  there 
has  been  a  toritten  demand  of  such  inter- 
est.) 

Where  the  plaintiff  recovers  under  a 
special  count  on  the  original  contract,  by 
which  he  affirms  the  agreement,  interest 
will  be  given  as  part  o£  the  damages  for 
non-periormance  of  the  agreement,  but 
where  he  recovers  under  a  count  for  money 
had  and  received,  which  disaffirms  the  con- 
tract, and  to  which  is  mostly  added  a  count 
for  interest :  interest  may,  it  should  seem, 
be  recovered  as  damages  sustained  by  the 
plaintiff,  by  reason  of  the  monev  having 
been  withheld  from  him.  If  however, 
the  original  contract  is  void,  as  if  it  be  a 
parol  agreement  for  the  sale  of  lands,  the 


purchaser,  it  seems,  can  only  recover  his 
deposit  in  an  action  for  money  had  and  re- 
ceived, and  will  not  be  allowed  interest,  I 

B.  6c  P.  306.    And  see  2  fi.  <&  P.  472. 

To  recover  special  damages,  the  plaintiff 
must  declare  on  the  original  contract,  and 
state  the  special  damages,  such  as  the  ex- 
penses incurred  in  investigating  the  title, 
Ac.  2  Blackst.  1078.— 2  Taunt  145.— 
Turner  v.  -Reaurain,  Sugden,  8th  edit.  224. 
Clearly  the  expenses  cannot  be  recovered 
under  a  count  for  money  had  and  received  ; 
and  Lord  Kllenborough  has  decided,  that 
they  cannot  be  recovered  under  a  count  for 
money  paid,  &c.  to  the  defendant's  use,  as 
the  money  is  expended  for  the  purchaser's 
own  satisfaction,  as  to  the  title  which  he  is 
about  to  take,  4  Esp.  221  ;  nor  can  the  ex- 
penses of  investigating  the  title  in  general 
be  recovered  from  the  auctioneer,  Holt,  C. 
N.  P.  569. 

When  the  action  is  for  not  making  a  good 
title,  and  the  declaration  is  special,  liie 
court  v/ill  compel  the  plaintiff  to  give  the 
defendant  particulars  of  all  objections  to  the 
title  founded  on  matter  of  fact,  3  B.  &  P. 
246. 

As  to  when  purchaser  may  recover  back 
deposit  where  there  has  been  a  misrepre- 
sentation or  concealment,  see  2  Stark.  422. 
—1  Marsh.   206.— 5  B.  &  A.   257.-3  B.  & 

C.  623,  and  forms,  post,  687,  <&c. 
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the  said  condif  ions  of  sale  contaiiied,  on  the  vendor's  part  and  behalf  to  ^^^^^^ 
be  pedbimed  and  fulfilled.  And  the  said  plaintiff  saith,  that  although  he,  J^'kial 
on  tbe^  day  and  year  first  aforesaid,  and  fix>m  thence  until  and  upon  the    paopsm- 

said day  of  then  next,   at,  &c.  (venue)  aforesaid  was  ready       '^' 

aod  willing  to  perform  and  fulfill  all  things  in  the  said  conditions  contained, 
00  iris  part  and  behalf,  as  such  purchaser  as  aforesaid,  to  be  performed 
and  fulfilled,  and  to  pay  the  remainder  of  the  said  purchase-money  and  to 
complete  the  said  purchase  (r),  whereof  the  said  defendant,  on  the  day  and 
year  last  aforesaid,  there  had  notice,  and  was  then  and  there  requested  by 
the  said  plaintiff  to  make  to  him  a  good  title  to  the  said  premises ;  yet 
the  said  defendant,  not  regarding  his  said  promise  and  undertaking,  but 
contriving  and  fraudulently  intending  to  injure  and  defraud  the  said  plain- 
ti£f  m  this  behalf,  did  not  nor  would,  when  he  was  so  requested  as  afore- 
said, or  at  any  time  before  or  since,  make  or  procure  to  be  made  to  the  said 
plamtiff  a  good  title  to  the  said  premises,  but  hath  hitherto  wholly  neg- 
lected and  refused  so  to  do,  to  wit,  at,  be.  (venue)  aforesaid,  contrary  to 
the  said  conditions  of  sale,  and  the  said  promise  and  undertaking  of  the 
sud  defendant ;  by  reason  whereof  he  the  said  plaintiff  hath  been  depriv-  i^tmages 
ed  of  all  the  benefits  and  advantages  which  would  have  arisen  from  the  ^'^' 
completion  of  the  said  purchase,  and  hath  been  put  to  great  expenses, 
afflounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  — L 
of  like  lawful  money,  in  endeavoring  to  procure  such  title  as  aforesaid, 
and  to  get  the  said  purchase  completed,  and  hath  lost  all  gains  and  profits 
which  he  might  and  would  otherwise  have  made  and  acquired  from  using 
and  employing  the  said  sums  of  money  so  paid  by  him  as  deposit  and  du- 
ty as  aforesaid,  and  other  monies  provided  and  kept  by  him  the  said  plain- 
tiff for  the  completion  of  the  purchase,  to  wit,  at,  be.  (venue)  aforesaid. 
— [Add  such  of  the  following  counUy  as  ike  case  may  require,] 

And  whereas  also  heretofore,  to  wit,  on  the  day  and  year  first  aforesaid,  Second 
at,  be.  (venue)  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  not  deliT- 
special  instance  and  request  of  the  ssdd  defendant,  had  then  and  there  enog  an 
bargained.with  the  said  defendant  for  the  purchase  of  certain  other  pre-  ^^^^^^ 
arises,  with   the  appurtenances,  at  and  for  a  l^ge  sum  of  money,  to  wit,  time, 
the  sum  of  — L  and  had  paid  to  the  said  defendant  a  certain  sum,  to  wit, 
the  sum  of — l.  in  part  of  the  last-mentioned  purchase-money,  and  had 
also  agreed  to  pay  the  residue  thereof,  and  to  accept  a  proper  conveyance 

of  the  said  last-mentioned  premises,  on  or  before  the day  of 

in  the  year  aforesaid,  on  having  a  good  and  valid  title  *made  to  him  to  P^9] 
the  said  last-mentioned  premises ;  he  the  said  defendant  then  and  there, 
to  wit,  on  the  day  and  year  first  aforesaid,  at,  be.  (venue)  aforesaid,  un- 
dertook, and  then  and  there  faithfully  promised  the  said  plaintiff  that  he 
the  said  defendant  would  procure  an  abstract  of  a  good  and  valid  title  to 
the  said  last-mentioned  premises,  to  be  furnished  to  the  said  plaintiff  in 

(r)  Though  in  general  the  porchaser  is  to  the  first  parchaaer,  that  renders  further 

leqaired  to  tender  a  convejance  and  the  trouble  and  expense  on  his  part  unnecessa- 

purchase-money,  Sugden,  8th  edit.  231, 232,  ry,  and  he  may  sue  without  tendering  a  con- 

^>    Tet  if  a  bad  tiUe  be  produced,   he  veyance  or  the  purchase-money,  1  £sp.  Cas. 

Biay  maintain  an  action  without  tendering  189. — 1  Hen.  Bla.  270. 
either,  5  East,  198— Sugden, 233.  So  where         (s)  As  to   the   damages,  see  ante,  287, 

a  Tendor  has,  by  selling  the  estate,  incapaci-  note, 
tated  himself  fifom  executing  a  conveyance 
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AOAimw  due  and  convenient  time  for  enabling  him  to  get  such  tide  examined,  and 
oF^RKAL  ^  proper  conveyance  of  the  said  last-mentioned  premises  prepared,  and 
psopvB-   the  said  last-mentioned  purchase   completed  on  or  before  the  said  ^— * 

*^-       day  of A.  D.  —aforesaid  ;  yet  the  said  defendant,  not  regarding 

his  said  last-mentioned  promise  and  undertaking,  but  contriving  and  in- 
tending  to  injure  and  defraud  the  said  plaintiff  in  this  behalf,  did  not  nor 
would,  although  he  was  afterwards,  to  wit,  on  the  day  and  year  last  afore- 
said, at,  &c.  (venue)  aforesaid,  requested  by  the  said  plamtiff  so  to  do, 
procure  an  abstract  of  a  good  and  valid  tide  to  the  said  lastHfueationed 
premises,  to  be  furnished  to  the  said  plaintiff  in  due  and  convenient  time 
for  enabling  him  to  let  such  title  be  examined,  and  a  proper  oonve3rance  of 
the  said  premises  prepared,  and  the  said  last-mentioned  purchase  completed, 
on  or  before  the  day  and  year  last  aforesaid ;  but  therein  whdly  failed 
and  made  default,  to  wit,  at,  &c.  (venue)  aforesaid,  and  Ike  said  defendant 
then  and  there  wrongfully  and  injuriously  neglected  tihd  omitted  to  fur- 
nish any  abstract  of  tide  to  such  prenuses  as  last  aforesaid,  for  a  long 
and  unreasonable  time,  and  until  an  insufficient  and  inadequate  time  re- 
mained for  the  examination  of  such  titie,  and  for  the  preparation  of  a 
proper  conveyance,  and  the  completion  of  such  purchase  as  last  aforesaid, 
by  the  day  appointed  for  that  purpose  as  aforesaid,  according  to  the  said 
last-mentioned  promise  of  the  said  defendant  in  that  behalf;  and  the  said 
plaintiff  in  fact  further  saith,  that  by  means  and  in  consequence  of  such 
neglect  and  omission  as  aforesaid,  the  said  plaintiff  hath  been  deprived  ot 
all  benefit  and  advantage  which  would  have  arisen  to  him  from  the  com- 
pletion of  the  said  last-mentioned  purchase,  and  hath  necessarily  bean 
put  to  great  expenses,  amounting  in  the  whole  to  a  large  sum  of  money, 
to  wit,  the  sum  of — L  in  endeavoring  to  procure  the  said  title  as  last 
aforesaid,  and  hath  lost,  &c.  (iome  damage  as  in  loit  count,) — [Add 
coimts  far  money  paid,  had,  and  receivedr-Unterest — account  statedr^-and 
ireachJ\ 

^^^^^f.  And  whereas  also  heretofore,  to  wit,  on  the  day  and  year  first  aforesaid, 
not  mak-  ^^'  ^^*  (venue)  in  consideration  that  the  said  plaintiff,  at  the  like  special 
ingafood  instance  and  request  of  the  said  defendant,  had  then  and  there  bargained 
title  to  ^^  fj^Q  31^ j  defendant  to  purchase  of  him  certain  premises,  to  wit,  [three 
for  resT-'  other  houses]  with  the  appurtenances,  for  the  residue  of  a  certain  other 
due  of  a    term  then  unexpired,  at  and  for  a  certain  other  large  sum  of  money,  to 

InTrea-  ^^^'  ^^  ^"^  ^^  — ^  ^^^  "P®°  certain  terms  then  and  there  agreed  upon 
■onable  between  the  said  plaintiff  and  the  said  defendant,  he  the  said  defendant 
time.  undertook,  and  then  and  there  faithfully  promised  the  said  plaintij^  to 
make  to  him  a  good  titie  of  the  said  last-mentioned  premises,  for  the  rea- 
due  of  the  said  last-mentioned  term,  within  a  reasonable  time  then  next 
following ;  and  although  the  said  plaintiff  hath  always  been  ready  and 
wiUbg  to  pay  the  said  last-mentioned  sum  of  money,  and  to  perfbnn  the 
said  last-mentioned  purchase  in  all  things  on  his  part  and  behalf  to  be 
performed  and  fulfilled,  whereof  the  said  defendant  hath  always  had  no- 
tice, to  wit,  at,  be.  (venue)  yet  the  said  defendant,  not  regarding  his  said 
last-mentioned  promise  and  undertaking,  but  contriving  and  intending  to 
deceive  and  defraud  the  said  plaintiff  in  this  behalf,  hath  not,  although  a 
reasonable  time  for  that  purpose  hath  long  since  elapsed,  as  yet  made  or 
caused  to  be  made  to  the  said  plaintiff  a  good  titie  to  the  said  last-men- 
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tkned  liouses.  Car  the  leskUie  of  the  said  tastHnentioned  term,  hot  hath 

hitfaBrto  wholly  negleeted  and  lefiised  so  to  do,  to  wit,  at,  &o*  (venue)  ;         

by  flMUis  whereof  he  the  said  plaintiff  hath  been  deprired  of  all  the  pmpbe- 
beM&i  and  advantages  which  would  have  aiisen  bom  itie  completion  of  "* 
the  said  lael-mentioDed  purchase,  and  hath  been  put  to  great  expenses,  in 
ibe  whole  amountbg  to  a  large  sum,  to  wit,  the  sum  of  — I.  in  endeavor- 
i^  to  piocure  such  title  as  aforesaid,  and  to  get  the  said  last-mentioned 
fochase  com{^ted,  to  wit>  at,  be.  («6iiiie)  aforesaid. — [Add  m&ney  couniiy 
wHnOy  tmd  aetofmi  staUd.} 

*For  that  whereas  the  said  defendant,  before  and  at  the  time  of  the  mak-    [^90] 
iag  of  the  agreement,  and  his  promise  and  undertaking  hereinafter  next  Againit  a 
mentioDedy  represented  to  the  said  plaintiff  that  he  the  ^lid  defendant  was  ^q^]|^^ 
lawfully  poflaeased  for  the  residue  and  remainder  of  a  certain  term  of  years  a^ee- 
than  next  to  comeP  and  unexpired  therein,  of  a  certain  messuage  and  pre-  °^®pt  to 
mbes,  situate,  be.  wherein  he  the  said  defendant  then  exercised  and  car-  \^^  and 
lied  on  the  buisnesa  of  a  victualler,  to  wit,  at,  be.  (ventie)  and  thereupon  on  his 
baatoibie  to  wit,  on,  be.   (day  of  talt  or  about  it  )  at,  be.  aforesaid,  by  a  '™^!!!^^ 
oertam  agreement  then  and  there  made  by  and  between  the  said  defendant  t^t  he 
and  the  swl  plaintiff,  it  was  agreed  in  manner  and  fonn  following  (that  is  to  had  lawful 
say),  be.    [here  set  out  the  agreement  in  the  past  tense^  a7td  state  mutual  ^w^f ^  ^ 
pmnsesj  as  ante,  SS8,  and  that  defendant  also  undertook y  as  follows :] 
aad  that  he  the  said  defendant  then  and  there  had  lawful  right  to  sell  and 
aaaigD  over  the  said  lease  of  the  said  messuage  and  premises  to  the  said 
piamtii^  aaid  that  he  would  pecfbnn  and  fulfill  the  said  agreement  in  all 
thiap  thwein  contained  on  h^  part  and  behalf  to  be  performed  and  fiil- 
SImL    And  althou^  the  said  plaintiff  hath  always  performed  and  ftilfill- 
ed  all  things  on  the  said  jdaintiff'a  part  and  behalf,  therem,  to  be  perfonn- 
ed  and  fiilfilled,  yet  the  said  defendant  contriving  and  intending  to  defraud 
the  said  plaintiff  in  this  behalf  did  not  perform  or  regard  the  said  agree- 
ment, or  lus  said  promise  and  undertaking,  but  thereby  craftily  and  subtly 
deceived  the  said  plaintiff  m  this,  to  wit,  that  he  the  said  defendant  at  the 
tine  of  making  the  said  agreement,  and  his  said  promise  and  undertaking 
»  aforesaid,  had  not  lawful  right  to  sell  or  assign  over  the  lease  of  the  said 
messuage    and  premises  to  the  said  plaintiff,  whereby  the  said  defendant 
was  hindered  and  prevented  from  selling  or  assigning  over  the  same,  or 
pcffonuing  the  said  agreement,  on  the  part  and  behalf  of  the  said  defend- 
ant, and  by  means  of  the  said  several  premises,  he  the.  said  plaintiff  not 
Qoly  lost  and   was  deprived   of  all   the  profits,  benefits,  and  advantages, 
vfaKh  might  and   would  otherwise  have  arisen  and  accrued  to  him  from 
the  peifonnance  of  the  said  agreement,  on  the  part  and  behalf  of  the  said 
defeiidant,  but  was  forced  and  obliged  to  and  did  necessarily  lay  out  and 
expend  a  large  sum  of  money,  to  wit,  the  sum  of  — h  of  lawful  money,  of 
Gnat  Britain,  in  and  about  the  appraisement  and  valuation  of  the  said 
hoQsehdd  finrniture,  and  endeavoring  to  obtain  the  completion  of  the  said 
agre^nent,  and  hath  been  and  is  by  means  of  the  premises  otherwise  great- 
ly injured  and  damnified,  to  wit,  at,  be.  aforesaid. — ]^Add  another  gen-    [*391] 
end  count  Wee  the  next  mutatis  mutandis,  and  the  common  counts.] 

(0  See  a  mefnl  form,  1  Wentw.  71.      A  vendor  of  a  lease  is  not  impliedly  bound  to 

vendor  always  impliedly  contracts  he  has  a  show  his  lessor's  tiUe  at  law.    1  Ry.   dt 

pad  title,  per  Blaeketosie,  J.    2  Sir  Wm.  Moo.  417.— 3  Campb.  461. 
Blaekst.  1078,  cited  in  1  B.  &  C.  38.    The 
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[♦292] 
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ant the 
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er. 


Mutual 
promises. 


For  that  whereas  the  said  plaintiif,  heretofore,  to  wit,  on,  &c.  (day  of 
sale  by  auction)  at,  &c.  (venue)  by  one  E.  F.  his  auctioneer  and  agent  in 
that  behalf,  caused  to  be  put  up  and  exposed  to  sale  by  public  auction  a 
certain  messuage,  orchard,  and  garden  and  premises,  with  appurtenances, 

situate  (w)  in  the  parish  of in  the  coun^   of (describe  the  pre^ 

mises  shortly  from  the  particulars  of  sale)  upon  and  subject  to  the  follow- 
ing, amongst  other,  conditions  of  sale  (x)  ;  [here  set  out  such  part*  of  the 
conditions  as  have  immediate  reference  to  the  cause  of  action^  and  the 
breach]  that  is  to  say,  that  the  highest  bidder  should  be  the  purchaser ; 
that  the  purchaser  should  immediately  pay  down  into  the  hands  of  the 
auctioneer,  that  is  to  say,  the  said  E.  F.  —l.  per  cent,  in  part  of  his  pur- 
chase-money, and  enter  into  an  agreement  for  payment  of  the  residue  of 

the  said  purchase-money,  on  the day  of then  next  ensuing,  at 

which  time  he  should  have  possession  of  the  premises,  on  having  a  good 
title,  and  that  the  auction-duty  (y)  payable  to  government  should  be  paid 
and  borne  by  the  vendor  and  purchaser  in  equal  shares,  and  the  purchaser 
should  pay  down  his  share  thereof  to  the  auctioneer  at  the  time  of  sale ; 
and  that  in  case  the  purchaser  should  fail  to  comply  with  the  said  condi- 
tions, the  deposit  money  should  be  forfeited,  and  ♦the  vendor  be  at  liberty 
to  re-sell  the  said  tenements,  with  the  appurtenances,  and  the  deficiency, 
if  any,  together  with  all  charges,  should  be  made  good  by  the  defaulter ; 
as  by  the  said  conditions  of  sale  (reference  being  thereunto  had)  will, 
amongst  other  things,  more  fully  and  at  large  appear  (z).  And  the  said 
plaintiff  in  fact  saith,  that  on  the  said  exposure  to  sale,  to  wit,  on  the  same 
day  and  year  first  aforesaid,  at,  &c.  (venue)  the  said  defendant  was  the 
highest  bidder  for,  and  then  and  there  became,  and  was  in  due  manner 
declared  to  be,  purchaser  of  the  said  messuage,  orchard,  garden  and 
premises,  with  the  appurtenances  as  aforesaid,  at  and  for  a  certain  large 
sum  of  money,  to  wit,  the  sum  of — L  (a)     And  thereupon  afterwards, 

(«)  As  to  the  law  applicable  to  this  sub- 
ject, see  Suffden's  Law  of  Vend.  &,  Purch. 
8th  edit.  225,  227.  Inhere  are  but  few  pre- 
cedents  in  print  by  a  Tender  against  a  ven- 
dee  for  not  completing  his  purchase.  See 
a  declaration  by  a  vendor  seised  in  fee 
against  a  purchaser  at  a  public  auction  for 
non-payment  of  the  purchase  money,  and 
the  law  relative  to  these  declarations  in  6 
East,  555.^3  East,  410.— 2  H.  Bla.  123 ; 
and  against  a  purchaser  of  an  estate  in  fee, 
by  private  agreement,  3  Ton.  &>  Jerv.  129. 
—2  Wentw.  91.  105.— 1  H.  Bla.  270  ;  and 
against  a  purchaser  of  a  chattel  interest, 
Jones  V.  Bdrkley,  Dougl.  684 :  and  Luzton 
«.  Robinson,  Dougl.  62u ;  at  a  suit  of  vendor 
of  an  equitable  interest,  in  Dougl.  684. 
(And  see  declaration  against  purchaser  of 
a  lease  and  evidence,  Laythorpe  v.  Bryant, 
1  Hodg.  Rep.  19;  1  Bing.  N.  C.  421.  It 
seems  from  3  East,  410,  the  vendor  may  at 
law  recover  a  verdict  for  the  whole  pur- 
chase-money (1).  The  above  precedent  is 
given,  as  it  often  occurs  in  practice. 

(to)  It  seems  not  absolutely  necessary  to 


stete  the  local  situation.  See  6  East,  848. 
(I  Taunt.  570.) 

(x)  It  is  not  necessary  to  set  forth  more 
of  the  conditions  of  sale  than  those  which 
are  essential  to  a  clear  statement  of  the 
cause  of  action,  and  the  breach  of  which  is 
complained  of. 

(y)  17  Geo.  3  c.  50  s.  7.— 13  Price,  76. 

(z)  Some  of  the  precedents  here  state  the 
mutual  promises :  but  it  appears  better  to 
insert  them  after  the  allegation  that  the  de- 
fendant became  the  purchaser. 

(a)  Though  it  is  necessary  that  the  pur- 
chaser should  in  person,  or  by  his  agent, 
sign  an  agreement  to  purchase,  see  2  Taunt. 
38,  yet  it  is  not  necessary  to  aver  that  such 
written  contract  was  entered  into.  (I 
Caiue's  Rep.  45.  4  Johns.  Rep.  237.) 
The  purchaser  cannot  object  that  the  ven* 
dor  did  not  siffn.  See  5  East,  16.  (Vide 
Ballard  r.  Walker,  3  Johns.  Cas.  60.  Ro- 
gett  V.  Merritt  &  Clapp,  2  Caine's  Rep. 
417.  6  East's  Rep.  108.  Phillip's  £v. 
440.) 


(1)  As  to  a  sale  of  land  in  lots,  where  there  is  a  defect  of  title  as  to  some  of  the  lots, 
viae  Van  Eps.  v.  Corporation  of  Schenectady,  12  Johns.  326. 
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to  wit,  on  the  day  and  year  first  aforesaid,  at,  &c.  (yewiie)  aforesaid,  in    ^•^vnn 
consideration  thereof,  and  that  the  said  plaintiff,  at  the  special  instance  and   J*'^** 
request  of  the  said  defendant,  had  then  and  there  undertaken  and  faith-    peopbe- 
Mj  promised  the  said  defendant  to  perform  and  fulfill  all  things  in  the  said       ^^' 
conditions  of  sale  contained,  on  the  part  of  the  vendor  to  be  performed 
aod  fiilfilled,  he  the  said  defendant  undertook,  and  then  and  there  faithfiil- 
Ij  promised  the  said  plaintiff  to  perform  and  fulfill  every  thing  in  the  said 
conditions  of  sale  on  his  part  and  behalf,  as  such  purchaser  as  aforesaid, 
to  be  performed  and  fiilfilled.     And  although  the  said  defendant  in  part-  Defend- 
performance  of  the  said  terms  and  conditions  of  sale,  and  of  his  said  pro-  "**!•  P*"* 
mise  and  undertaking,  did  then  and  there  pay  down  a  certain  sum  of  mo-  anoe. 
ney,  to  wit,  the  sum  of — /.,  being  at  and  after  the  rate  of — I.  per  cent. 
as  a  deposit,  upon  and  in  part  payment  of  the  said  purchase-money;  and  did 
then  and  there  sign  an  agreement  for  the  pajrment  of  the  remainder  of  the  said 

purchase-money,*  on  or  before  the  said day  of in  the  year  of  our 

Lord aforesaid,  on  having  a  good  title,  to  wit,  at,  &c.  aforesaid  ^6). 

And  although  tlie  said  plaintiff  for  a  long  time  before  and  upon  and  after 

the  said day  of ,  in  the  *year  last  aforesaid,  was   ready   and    [*S9g1 

wilGog  to  make,  and  did  make  appear  to  the  said  defendant  a  good,  and  Plaintifrg 
sufficient  title  in  fee-simple,  of,  in,  and  to  the  said  tenements  with  the  ap-  ''^K.**** 
purtenances  (c),  so  as  to  enable  him  the  said  plaintiff  to  convey  the  same  to  com- 
to  the  said  defendant  in  fee-simple  as  aforesaid,  and  to  execute  and  cause  pleta  nle. 
to  be  executed  proper  conveyances  thereof  to  the  said  defendant,  and  aft;er- 
wards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  aforesaid,  offer- 
ed (({)  to  the  said  defendant  to  make  and  convey  to  him  such  good  and 
sufficient  title  in  fee-simple  to  the  said  tenements,  with  the  appurtenances, 
upon  payment  of  the  remainder  of  the  said  purchase-money,  according  to 
.  the  said  terms  and  conditions  of  sale,  to  wit,  at,  fcc.  aforesaid ;  yet  the  j^t^g'jl". 
said  defendant  not  regarding  the  said  terms  and  conditions  of  sale,  nor  his  fagal. 
said  promise  and  undertaking,  but  contriving  and  intending  to  defi-aud  the 

said  plaintiff  m  this  behalf,  did  not  nor  would,  on  or  before  the  said 

day  of in  the  year  aforesaid,  on  having  such  good  title  as  aforesaid 

or  at  any  other  time,  pay  or  cause  to  be  paid,  to  the  said  plaintiff  the  re- 

(i)  This  averment  is  not  necessary,  see  J.  B.  Moore,  498.    See  precedent,  id.  The 

note  (a)  supra.  .  precedents  by   way  of  iidMcement^  osaally 

{c)  According  to  the  case  of  Phillips  v.  aver,  that  the  plaintiff  was  seised  in  fee  at 

Tieldin^,  2  H.  Bla.  123,  this  allegation  is  the  time  of  the  sale.     See  3  East,  410.— 6 

not  sufficient,  and  it  ought  to  be  shown  that  £ast,  5^. — 2  Wentw.  91.    But  this  seems 

the  plaintiff  really  had  an  estate  in  fee-  unnecessary,  as  it  is  not  absolutely  requisite 

ninple,  or  according  to  the  terms  of  sale,  that  the  vendor  should  have  the  legal  title 

tod  the   particulars  of  such  estate  ;  but  in  him  at  that  time,  and  it  is  sufficient  if  he 

■ee  6  Bast,  555. — Sugd.   Vend.   &  Purch.  obtain  it  at  a  reasonable  time  before  the  day 

8th  edit.  225.      In   Luzton    v.    Robinson,  appointed   for  the  completion  of  the   sale. 

Boaf[l.  620,  it  was  also  held,  that  the  plain-  Sugd.  Vend  .&  Pur.  8th  edit.  225.^Thomp- 

tiff  ought  to  state  his  title  ;  and  where  it  is  son  v.  Miles,  2  £sp.  Rep.  184. 
qaite  certain  that  the   vendor  was  seised  {d)    This  seems  sufficient  without  an 

of  the  legal  estate,  it  may   be  prudent,  at  averment  that  the    plaintiff  tendered  the 

least  in  one  count,  to  make   an  averment  conveyances.    8  Taunt.  62. — 1  J.  B.  Moore, 

accordingly,  instead  of  risking  the  declara-  498.    But  a  vendor  cannot  bring  an  action 

tion  in  the  above  form.     Where  the  title  has  for  the  purchase  money  without  having  eze- 

been  made  out  to  the  satisfaction  of  the  de-  cuted  the  conveyance,  or  offered  to  do  so, 

fendant,  an  avrment  to  that  effect  may  unless  the  purchaser  has  discharged   him 

ivffice.    See  Martin  v.  Smith,  6  £ast,  555.  from  so  doing,  as  if  he  has  refused  to  eze- 

—2  Wentw.  105.     Where  the  agreement  is  cute  it,  &c.     See  6  B.  &  C.  506.— Dongl. 

that  the  vendor  need  not  make  out  his  title,  684.-2  Hen.  Bla.  123.— 3  East,  443. 
he  need  not  set  it  forth.    8  Taunt.  62—1 
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A^4jun  maindar  of  the  said  puichase-moaey,  or  any  part  thereof,  but  then  and 

OF 'luBAL   ^^^®  wholly   neglected  and  refused  so  to  do,  and  there  wholly   refused 

mo^AK-   then  or  at  any  other  time  to  complete  the  said  purchase,  or  to  accept  a 

7^'       conveyance  of  the  said  tenements,  with  the  appurtenances,  to  him  the  said 

Re-sale      defendant.     And  thereupon  the  said  plaintiff  afterwards,  and  afler  the  said 

andloM.    day  of in  the  year  last  aforesaid,  to  wit,  on,  8tc.  (day  of  re- 

sale  or  about  it)  at,  &c.  aforesaid,  according  to  and  by  virtue  of  the  said 
[*394]  conditions  of  sale,  again  exposed  the  said  tenements,  with  *the  appurte- 
nances, to  sale  by  public  auction,  under  and  subject  to  certain  terms  and 
conditions  of  sale,  and  the  same  were  then  and  there,  at  such  last-men- 
tioned  exposure  to  sale  as  aforesaid,  re-sold  for  a  much  less  price  or  sum  of 
money  than  the  said  price  or  sum  for  which  ttie  same  had  been  so  sold  to  the 
said  defendant,  as  aforesaid,  to  wit,  for  the  sum  of  — L  whereby  there 
then  and  there  was  a  deficiency  between  the  said  price  for  which  the  said 
tenements,  with  the  appurtenances,  were  so  sold  to  the  said  defendant  as 
aforesaid,  and  the  said  price  for  which  the  same  were  so  sold  on  such  re- 
sale to  a  large  amount,  to  wit,  to  the  amount  of — l. ;  and  the  charges  at- 
tending such  re-sale  then  and  there  amounted  to  a  certain  other  large  sum 
of  money,  to  wit,  the  sum  of — l.  Of  all  which  said  premises,  the  said 
defendant  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c. 
(venue)  aforesaid,  had  notice,  and  by  reason  of  the  premises,  and  accord- 
ing to  the  said  terms  and  conditions  of  sale,  he  the  said  defendant  then  and 
there  became  liable  to  pay,  and  ought  to  have  paid  to  the  said  plaintiff  the 


Defend-     several  sums  of — l.  and  — /•,  to  wit,  at,  &c.  aforesaid ;  yet  the  said  de- 
ant  s  non-  fendant  fiirther  disregarding  the  said  conditions  of  sale,  and  his  said  pro- 
of the        mise  and  undertaking,  hath  not  (although  he  was  afterwards,  to  wit,  on 
differ-        the  day  and  year  last  aforesaid,  at,  &.c.  (venue)  aforesaid,  requested  by  the 
*°®®'         said  plaintiff  so  to  do)  as  yet  paid  the  said  sum  of — L  and  — Z.,  or  either 
of  them,  or  any  part  thereof  to  the  said  plaintiff,  but  so  to  do  hath  hither- 
to wholly  refused,  and  still  doth  refuse,  to  wit,  at,  be.    (venue)  aforesaid. — 
[Add  the  following  cowUs,^ 

Second  And  whereas  also  heretofore,  to  wit,  on  the  day  and  year  first  aforesaid, 

more  gen-  ^^^  ^^*  (^^^^)  aforesaid,  the  said   plaintiff,  at  the  special  instance  and  re- 
eral  (0).     quest  of  the  said  defendant  bargained  and  agreed  to  sell  to  the  said  de- 
fendant, and  the  said  defendant  then  and  there  bought  of  the  said  plain- 
tiff certain  other  premises  with  the  appurtenances,  to  wit,  one  other  mes- 
suage, and  divers  other  buildings,  and  a  certain  other  large  quantity,  to  wit, 

other  acres  of  land    with  the   appurtenances,  at  and  for  a  certain 

price  or  sum  of  money,  to  wit,  the  sum  of — I.  upon  the  terms  and  con- 
ditions following,  that  is  to  say,  that  the  said  defendant  should  pay  down 
immediately  a  deposit  of — h   per  cent,  in  part  of  the  purchase-money, 

and  should  pay  the  remainder  on  or  before  the day  of on  hav- 

[*295]  ing  a  good  title ;  and  that  the  said  defendant  *should  have  proper  con- 
veyances, together  with  such  attested  copies  as  might  be  thought  necessa- 
ry, at  his  own  expense,  on  payment  of  the  remainder  of  the  purchase- 
money.  And  thereupon  heretofore,  to  wit,  on  the  day  and  year  first  afore- 
said, at,  &c.  (venue)  aforesaid,  in  consideration  of  the  premises,  and  that 
the  said    plaintiff,  at  the  special  instance  and  request  of  the  said  defend* 

(e^  See  a  count,  2  Wentw.  105. 


SPECIAL   COUKTS.  Mf 

ant,  had,  fcc.     [State  mutual  promises,  as  in  first  count.]     And  although    a«i«w 
the  said  defendant  in  part  performance  of  the  said  last-mentioned  terms  ^'^il 
aod  conditions,  and  his  said  last-mentioned  promise  and  undertaking,  did    nioFSH*> 
then  and  there  pay  down  a  desposit  of  — Z.  per  cent,  in  part  of  the  said       **• 
hst-mentioned  purchase-money ;   and    although  the  said  plaintiff  before, 

and  on  the  said day  of was  ready  and  willing  to  make  and 

convey  to  the  said  defendant  a  good  and  sufficient  title  to  the  said  last- 
mentioned  premises,  with  the  appurtenances,  and  to  procure  to  be  execut- 
ed to  the  said  defendant,  at  the  expense  of  the  said  defendant,  proper  con- 
veyances thereof,  with  such  attested  copies  as  should  be  thought  neces- 
sary, according  to  the  said  terms  and  conditions,  on  payment  of  the  re- 
mainder of  the  said  purchase-money,  and  to  perform  and  fulfill  the  said 
last-mentioned  terms  and  conditions,  and  his  said  last-mentioned  promise 
and  undertaking  in  every  thing  on  his  part  and  behalf  to  be  performed 
and  fulfilled,  to  wit,  at,  &c.  (venue)  aforesaid  ;  whereof  the  said  defend- 
ant afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  there  had  no- 
tice ;  yet  the  said  defendant  not  regarding  the  said  last-mentioned  condi- 
tions, nor  his  said  last-mentioned  promise  and  undertaking,  but  contriving 
and  craftily  and  subtly  intending  to  deceive  and  defraud  the  said  plaintiff 

m  this  behalf,  did  not  nor  would,  on  or  before  the day  of  ■         or 

at  any  other  time,  pay  the  remainder  of  the  said  purchase-money,  or  any 
part  thereof  to  the  said  plaintiff,  but  then  and  there  wholly  neglected  and 
refiised  so  to  do,  and  afterwards,  to  wit,  on  the  ■  day  of  ■  m  the 
year  aforesaid,  wholly  refused  to  complete  the  said  last-mentioned  pur- 
chase, and  wholly  discharged  the  said  plaintiff  (/)  from  all  fiirther  per- 
formance on  his  part  of  his  said  last-mentioned  promise  and  undertaking, 
contrary  to  the  said  last-mentioned  promise  and  undertaking  of  the  said 
defendant,  to  wit,  at,  &c.  (venue)  aforesaid. — [Other  special  counts  should 
he  aided  as  particular  circumstances  may  require  ;  also  add  two  counts 
for  an  estate  bargained  and  sold,  as  ante,  39,  omitting  the  statement  ^of  [*296] 
the  release,  or  other  conveyance — a  count  for  money  paid-^-^and  the  ac*- 
comU  stated,  and  breach.] 

For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  mak-  P"  *  P'***' 
bg  of  the  agreement  and  the  promise  and  undertaking  of  the  said  defend-  agree- 
ant  hereinafter  next  mentioned,  was  lawfully  possessed,  that  is  to  say,  for  ment  a- 
the  residue  of  a  certain   term  of  years,  to  expire  on,  &c.  (A)  of  a  certain  *""'  ^^ 
dwelling-house  and  premises,  with  the  appurtenances,  situate  in  the  par-  (^). 

ish  of in  the  county  of ,  and  the  said  plaintiff  was    also  tiien  *^"* 

lawfiiUy  possessed  of  certain  wine  and  spirit  licenses,  and  other  licenses,  not'pro^' 
and  of  certain  liquors,  and  also  of  certain  household  furniture,  fixtures,  curing  a 
chattels,  and  other  effects,  then  being  on  the  said  premises,  to  wit,  at,  &c.  ^^^^^,  ^ 
(reniie)  and  thereupon,  heretofore,  to  wit,  on,  &c.  {date  of  agreement  or  Se'itock, 
ol^out  it)  aforesaid,  at,  &c.  aforesaid,  by  a  certain  agreement  then  and  ^^. 
there  made  between  the  said  plaintiff,  of  the  one  part,  and  the  said  de- 
fendant, of  the  other  part,  it  was  agreed  by  and  between  the  said  plaintiff 

(/)  See  Jonea  v,  Barkley,  Dough  684.—  and  293,  n.  («)  and  Doiigl.  620,  684.-2 
6  B.  4b  C.  506.— Ante,  283,  note.  Marsh.  332. 

(r)  See  a  form,  1  M.  dk  P.  717.  As  to  (A)  Af  to  what  is  a  yariance  in  ftating 
^•elmtiona  of  this  nature,  see  ante,  291    the  Term,  see  1  M .  &  P.  717 ;  post,  564, 

note. 
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and  the  said  defendant  that  the  said  plaintiff  should,  &c. — [Here  copy  the 
agreement  verbatim  to  the  following  words  ;] — ^But  that  if  either  of  them 
should  neglect  or  refiise  to  perform  the  said  agreement  on  his  part,  the 
party  so  neglecting  or  refiising  should  pay  to  the  other  of  them  the  sum 
of  2007.  on  demand,  by  the  said  agreement  mutually  agreed  tP  be  the 
damages,  ascertained  and  fixed  (t)  on  breach  thereof,  and  to  ^become  a 
just  debt,  and  recoverable  in  any  of  his  Majesty's  courts  of  law,  as  by 
the  said  agreement,  reference  being  thereunto  had,  will  iiilly  appear. 
And,  &c. — [StcUe  mutual  jpromises  to  perform  the  agreement  as  ante^  228, 
and  proceed  with  the  averment  of  plaintiff* s  per forinarice  of  all  condition 
precedent,  and  which  must  depend  on  the  words  of  the  agreement.  In  the 
case  from  which  this  form  was  taken,  the  averment  in  this  respect  was  as 
follows  (At)  :] — ^And  although  the  said  plaintiff  was  always  from  the  time 

of  the  making  of  the  said  agreement,  until  and  upon  the  said day 

of to  wit,  at,  &c.  aforesaid,  ready  (Z)  and  willing  to  assign  and  con- 
vey his  said  estate  and  interest  in  the  said  dwelling-house  and  premises, 
with  the  appurtenances,  to  the  said  defendant,  and  to  assign  and  deliver 
to  the  said  defendant  the  said  licenses,  and  to  mend  and  allow  for  aU  the 
damaged  windows  of  the  said  messuage  and  premises,  with  the  appurte- 
nances, and  to  clear  the  said  premises  from  all  mcumbrances  of  rent  and 
taxes,  and  to  sell  and  deliver  to  the  said  defendant  the  said  household  fur- 
niture, fixtures,  liquors,  chattels,  and  other  effects,  at  a  fair  appraisement 
thereof,  as  aforesaid,  and  also  to  deliver  possession,  and  complete  and  ful- 
fill the  said  agreement  upon  the  said day  of at  the  joint  ex- 
pense of  himself  and  the  said  defendant,  according  to  the  effect  aud  mean- 
ing of  the  said  agreement  in  that  behalf,  and  although  the  said  plaintiff 
afterwards,  to  wit,  on,  be.  aforesaid,  appointed  and  procured  one  E.  F.  a 
broker,  on  his  part,  in  order  'to  make  a  fair  appraisement  and  valuation  of 
the  said  household  furniture,  fixtures,  liquors,  chattels,  and  effects,  and 
the  said  E.  F.  was  then  and  there  ready  to  appraise  and  value  the  same 
accordingly ;  and  although  the  said  defendant  then  and  there  had  notice 
of  the  premises,  and  was  requested  by  the  said  plaintiff  to  appoint  and 
procure  some  person  as  a  broker  on  his  part,  to  make  such  appraisement 
and  valuation  and  to  perform  the  said  agreement  on  his  part,  according  to 
the  effect  and  meaning  thereof ;  yet  the  said  plaintiff  in  fact  saith,  that 
the  said  defendant  did  not  nor  would,  when  he  was  so  requested,  as  afore- 
said,  or  at  any  other  time,  appoint  or  procure  a  broker  on  his  part  (in), 


(t)  As  to  the  distinction  between  a  penal' 
ty  and  liquidated  damages,  see  2  B.  &  P. 
346,  and  3  B.  &  P.  632.— 13  East,  345.— 1 
H.  Bla.  227  :--Holt  C.  N.  P.  46.-8  J.  B. 
Moore,  244.— 1  Bing.  302,  S.  C.  5  Taunt. 
247.-3  Chit.  Com.  Law.  627.-4  Id.  3.  n. 
and  Chit.  jun.  Contr.  336,  and  the  late  im- 
portant case,  in  6  B.  &  Cres.  216,  from 
which  it  should  seem  that  all  the  parts  of 
the  instrument  must  be  looked  at  in  order 
to|a8certain  whether  it  was  the  intention  of 
the  parties  that  the  sum  named  should  be  a 
penalty  or  liquidated  damages  }  and  that 
where  the  sum  which  is  to  be  a  security  for 
the  performance  of  an  agreement  to  do  sev- 
eral acts,  will,  in  case  of  breaches  of  the 
agreement  be,  in  some  instances  too  large, 


and  in  others  too  small,  a  compensation  for 
the  injury  thereby  occasioned,  that  sum  is 
to  be  considered  a  penalty, 

(k)  The  averments  of  performance  on 
the  part  of  the  plaintiff*  most  always  depend 
on  each  particular  agreement ;  those  in  the 
precedent  are  such  as  most  frequently  occur 
in\  actions  on  public-house  agreements. 

(I)  As  to  the  necessary  averments  in  this 
part  of  the  declaration,  see  2  Marsh.  332. — 
Ante,  293,  n. 

(m)  Where  A.  agreed  to  sell  to  B.  his  in- 
terest in  a  public  house,  and  his  furniture, 
&c.  at  an  appraisement  to  be  made  by  two 
appraisers,  the  same  to  be  paid  for  on  B.*b 
taking  possession,  which  was  to  be  done  on 
or  berore  the  %th  of  March,  then  next,  and 
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to  appraise  and  value  the  said   household  furniture,  fixtures,  liquors,  and    aoaivst 
other  effects  or    any  of  them,  according  to  the  effect  and  meaning  of  the   J*^^^" 
said  agreement,  but  hath  hitherto  wholly  neglected  and  refused  so  to  do,    F&opxBr 
and  by  reason  thereof,  the  said  household  furniture,  fixtures,  .liquors,  and       ^^- 
otb^  effects,  still  remain  unvalued  and  unpaid  for  by  the  said  defendant, 
to  mi,  at,  &c.  (venue)  aforesaid,  contrary   to  the  said  agreement  and  the 
said  promise  and  undertaking  of  the  said  defendant,  whereby  the  said  de- 
fendant hath  become  liable  to  pay  the  said  plaintiff  the  said  sum  of  200L 
m  the  said  agreement  mentioned,  when  he  the  said  defendant  should  be 
thereunto  afterwards  requested.     Nevertheless  the  said  defendant  (although  Breach, 
often  requested  so  to  do)  hath  not  as  yet  paid  the  said  sum  *of  200/.,  or  non-pay- 
any  part  thereof  to  the  said  plaintiff,  but  hath  hitherto  wholly  neglected  ^e'^atipu- 
aodiefiised  so  to  do,  and  therein  failed  an^  made  default,  contrary  to  the  Uteddam- 
ibnn  and  effect  of  the  said  agreement  and  his  said  promise  and  undertak-  ^SJ^fc^i 
mg,  to  wit,   at,  fcc.  (venue)  aforesaid.     And  whereas  also  the  said  plain-  JL  '^^J 
tiff,  heretofore,  to  wit,   on  the  day  and  year  first  aforesaid,  at,  &c.  (venue)  count,  for 
aforesaid,  was  lawfully  possessed  of  a  certain  other  dwelling-house  and  preventp 
pranises,  with  the  appurtenances,  situate  at,  8tc.  for  the  residue  of  a  cer-  5fi^^», 
tain  terai  of  years,  to  expire  on,  be.  (o)  in  which   said  last-mentioned  broker 
dwelling-house  and  premises,  the  said  plaintiff  had  carried  on  the  business  ^^°^. 
of  a  victualler,  and  the  said  plaintiff  was  then  also  in  the  possession  of  ^*  ^^^^' 
divers  excise  licenses,  and  the  said  plaintiff  was  also  then  and  there  pos- 
sessed of  certain  other  chattels  and  effects  in  the  said  dwelling-house  and 
premises,  whereof  he  the  said  defendant  then  and  there  had  notice.      And 
the  said  plaintiff  being  so  possessed,  thereupon,  heretofore,  to  wit,  on  the 
day  and  year  first  aforesaid,  at,  iic.  (venue)  aforesaid,  in  consideration  (p) 
that  the  said  plaintiff,  at  the  like  special  instance  and  request  of  the  said 
defendant,  and  for  the  sum  of  — L  then  and  there  paid  to  the  said  plain- 
tiff by  way  of  earnest,  and  such  further  sum  of  money  as  the  said  last- 
mentioned  chattels  and  effects  should  be   valued  at,  upon  a  fair  appraise- 
ment by  a  broker  on  each  side,  or  their  umpire,  to  be  paid  to  ihe  said 
plaintiff,  as  hereinafter  mentioned,  had  agreed,  be. — [State  the  substance 
of  the  agreement  in  the  first  count,  unth  proper  averments,  and  proceed 
at  follows :] — ^And  although  the  said  plaintiff  afterwards,  to  wit,  on  the 
day  and  year  first  aforesaid,  at,  be.  (venue)  aforesaid,  nominated  and  ap- 
pointed one  E.  F.  a  broker,  to  value  and  appraise  the  said  last-mentioned 

3(M.  wu  paid  by  B.  as  a  deposit :  and  he  insist  that  the  contract  should  be  cdmpleted 

■freed  that  if  he  should  not  complete  his  on  the  da^  mentioned  in  the  agreement  to 

put  of  the  agreement,  the  sum  so  paid  have  notified  such  intention  to  the  buyer : 

■hoold  be  forfeited.    The  buyer  and  seller  and  not  haying  so  done,  the  latter  was  en- 

appointed  appraisers  respectively.    On  the  titled  to  recover  back  tbe  deposit,  8  B.  db 

«th  of  March  the  two  appraisers  met,  and  Ores.  575. 

the  seller's  appraiser  was  then  informed,  {n)  When  the  contract  was  to  pay  stipu- 

that  the  appraiser  of  the  buyer  could  not  lated  damages,  it  is  advisable  thus  to  de- 

conveniently,  on  that  day,  complete   the  clare  for  them  in  one  count,  see  6  East,  567. 

Taloation,  but  would  finish  the  business  the  — 13  East,  345 ;  for  otherwise,  the  jury  may 

next  day ;  no  objection  was  then  made  to  give  less.    Another  count  may  be  added, 

the  proposed  delay.    The  appraiser  of  the  omitting  that    part    of    the  contract  and 

boyer  went  to  the  seller's  premises  the  fol-  breach.    Id.  ib. 

lowing  day  to  make  the  valuation,  but  the  (o)  What  a  variance,  post,  564.  n. 

seller  refused  to  allow  him  so  to  do,  and  ( p)  As  to  the  necessity  for  the  statement 

said  he  would  not  complete  the  contract ;  of  the  whole  of  the  consideration  on  each 

held,  that  under  the  circumstances,  it  was  side,  see  6  East,  568,  9. 
incumbent  on  the  seller,  if  he  intended  to 
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AoitfffeT  chattels  and  effects  for  and  on  behalf  of  the  said  plaintiff,  and  the  said 
o' MEiL  defendant  then  and  there  had  notice  of  the  premises  last-aforesaid,  and 
PBOPSK-  then  and  there  nominated  and  appointed  a  certain  other  person,  to  wit, 
""'  one  G.  H.  as  a  broker  to  appraise  and  value  the  same  chattels  and  effects, 
for  and  on  behalf  of  the  said  defendant,  and  although  the  said  E.  F.  and 
G.  H.  as  such  brokers  as  aforesaid,  then  and  there  began  such  valuation 
and  appraisement,  and  the  same  would  have  been  proceeded  with  and 
[•299]  completed,  if  the  said  ^defendant  would  have  suffered  and  permitted  the 
said  G.  H.  to  have  proceeded  therein  ;  yet  the  said  defendant,  not  regard- 
ing his  said  last-mentioned  promise  and  undertaking,  but  contriving  and 
intending  to  deceive  and  defraud  the  said  plaintiff  in  this  behalf,  did  not 
nor  would  (although  often  requested  so  to  do)  suffer  or  permit  the  said  G. 
H.  to  proceed  in  or  go  on  with  the  valuation  and  appraisement  of  the  said 
last-mentioned  chattels  and  effects  on  his  part,  but  afterwards  and  before 
the  completion  thereof,  to  wit,  on  the  day  and  year  first  aforesaid,  at,  be. 
(yerme)  aforesaid,  wholly  refused  to  suffer  or  permit  him  so  to  do,  and 
then  and  there  countermanded  and  prevented  the  said  G.  H.  fiiom  proceed- 
ing and  going  on  with  the  said  valuation  and  appraisement,  and  then  and 
from  thence  hitherto  hath  neglected  to  nominate  or  appoint  any  other 
person  to  value  or  appraise  the  said  last-mentioned  chattels  and  effects  for 
and  on  behalf  of  the  said  defendant,  and  hath  hindered  and  prevented  the 
completion  of  such  valuation  and  appraisement  as  last  aforesaid,  and  the 
same  chattels  and  effepts  still  remain  wholly  unpaid  for  by  the  said  defend- 
ant, contrary  to  t!ie  said  last-mentioned  promise  and  undertaking  of  the  said 
defendant,  to  wit,  at,  &c.  (venue)  aforesaid.  —  [Add  one  count  for  a 
leasehold  estate  bargained  and  sold,  ante,  39. — Two  counts  for  goods  bar- 
gained  and  sold,  ante,  56. — Money  paid,  the  account  stated,  and  breach.] 

h'or  the         For   that  whereas  the  said  plaintiff,  before  and  at  the  tmie  of  making 
ma  writ-    ^®  agreement,  promise  and  undertaking  of  the  said  defendant  hereinafter 
en  a^rree-   next  mentioned,  was  lawfiilly  possessed  of  certain  stock  in  trade,  fixtures, 
Sk"'fi***     chattels  and  effects  of  great  value,  as  of  his  own  proper  goods  and  chat- 
turcB  and   tels,  to  wit,  at,  &c.  (yentui).     And  thereupon,  heretofore,  to  wit,   on,  fcc. 
stock  in     (day  of  agreement,  or  about  it)  at,  &c.    (venue)  it  was  agreed  by  andbe- 
^Ip-*'     tween  the  said  plaintiff  and  the  said  defendant  in  manner  following,  that 
praise-       is  to  say,  the  said  plaintiff  then  and  there  agreed  to  sell  and  deliver  to  the 
ment(9).  said  defendant,  who  then  and  there  agreed  to  purchase  and  take  of  the 
said  plaintiff,  the  said  stock,  fixtures,  chattels,  and  effects,  at  a  fair  ap- 
praisement, by  a  person  agreeable  to  both  parties,  on,  be.  then  next,  and 
to  pay  the  money  for  the  same  on  the  day  of  appraisement ;  and  it  was 
then  and  there  further  agreed,  that  either  party  refusing  to  perform  the 
[*300]    *said  agreement,  should  forfeit  to  the  other  the  sum  of  20^.  (r)  ;  and  the 
said  agreement  being  so  made,  afterwards,  to  wit,  on  the  day  and  year  first 
aforesaid,  at,  be.  aforesaid,  in  consideration,  be. — [MtUual  promises,  as 
ante,  228.]     And  the  said  plaintiff,  in  fact  saith,  that  under  and  by  virtue 
of  the  said  agreement,  and  in  pursuance  thereof,  the  said  stock,  fixtures, 
chattels,  and  effects,  were,  afterwards,  to  wit,  on,  be.  (day   of  appraise' 
ment,  or  about  it)  at,  be.  aforesaid,  appraised  by  a  person  agreeable  to 
both  parties,  that  is  to  say,  by  one  E.  F.  at  a  large  sum  of  money,  to  wit, 

(q)  12  East,  1.— Post,  301,  note  («). 

(r)  As  to  this  stipulation  for  a  penalty,  see  the  note,  ante,  296,  n.  297.  n. 


SPECIAL    COUNTa  900 

the  sum  of  — L  lawful  money  of  Great  Britain,  whereof  th^  said  de-  a«aivit 
fendant)  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  fac,  ^"^** 
aforesaid  had  notice ;  and  although  the  said  plaintiff  was  then  and  there  takivo 
willing  to  deliver  the  said  slock,  fixtures,  chattels,  and  effects  to  the  said  '»tuem 
defendant,  upon  his  paying  the  said  sum  of  — l.  to  the  said  plaintiff  for  q^tiqs.' 
the  same,  and  then  and  there  requested  the  said  defendant  to  take  the  said 
stock,  fixtures,  and  chattels,  at  such  appraisement  as  aforesaid,  and  to 
pay  him  the  said  sum  of  — L  for  the  same ;  and  although  the  said  plain- 
tiff hath  always,  from  the  time  of  the  said  agreement,  hitherto  well  and 
truly  performed  and  fiilfilled  the  same  in  all  things  therein  contained  on 
his  part  and  hehalf  to  be  perfonned  and  fulfilled,  according  to  the  tenor 
and  effect,  true  intent  and  meaning  thereof,  to  wit,  at,  &c.  (venue)  afore- 
said ;  yet  the  said  plaintiff  in  fact  saith,  that  the  said  defendant  did  not, 
nor  would,  at  the  said  time,  when  he  was  so  requested  as  aforesaid,  or  at 
any  time  afterwards,  take  the  said  stcx^k,  fixtures,  chattels  and  effects,  or 
any  part  thereof,  at  such  appraisement  as  aforesaid,  or  pay  the  said  sum 
of  — /.  or  any  part  thereof,  to  the  said  plaintiff,  but  wholly  neglected  and 
refused  so  to  do,  and  therein  failed  and  made  default,  whereby,  and  ac- 
cording to  the  form  and  effect  of  the  said  agreement,  the  said  defendant 
forfeited  and  became  liable  to  pay  to  the  said  plaintiff,  the  said  sum  of 
— L  in  the  said  agreement  in  tiiat  behalf  mentioned,  to  wit,  at,  &;c.  afore- 
said; nevertheless,  the  said  defendant  (although  often  requested)  hath 
not,  as  yet  paid  the  said  sum  of — L  or  any  part  thereof,  to  the  said  plain- 
tiff, but  haUi  hitherto  wholly  neglected  and  refused  so  to  do,  and  therein 
failed  and  made  default,  contrary  to  the  form  and  effect  of  the  said  agree- 
ment and  his  promise  and  undertaking  aforesaid,  to  wit,  at,  be.  (venue) 
aforesaid. 

And  whereas  also,  heretofore,  to  wit,  on  the  day  and  year  first  afore-  ^Jj|^f  f^r 
said,  at,  &c.  (venue)  aforesaid,  in  consideration  that  the  said  plaintiff,  at  seneral 
the  like  special  instance  and  request  of  the  said  defendant,   had  then  and  Sunages 
there  agreed  to  sell  and  deliver  to  the  said  defendant,  certain  other  stock  j^^^  fix. ' 
in  trade,  fixtures,  chattels  and  effects  of  the  said  plaintiff,  of  great  value,  tares,  &€. 
in  manner  hereinafter   mentioned,  he  the   said  defendant  undertook,  and  ^^  ^  ^P* 
then  and  there  faithfully  promised  the  said  plaintiff  to  take  the  said  last-  ment. 
mentioned   stock,  fixtures,  ''^chatt^ls  and  effects,  at  a  fair  appraisement,  by    [<>301] 
a  man  agreeable  to  both  parties,  on,  be.  then  next,  and  to  pay  the  money 
for  the  same  on  the  day  of  appraisement;   and  the  said  plaintiff  in  fact 
saith,  that  afterwards,  to  wit,  on,  be.  at,  be.  (venue)  aforesaid,  the  said  last- 
mentioned  stock,  fixtures,  chattels  and  effects  were  fairly  appraised  by  a  man 
agreeable  to  both  parties,  that  is  to  say,  by  the  said  E.  F.  at  a  large  sum 
of  money,   to  wit,  the  sum   of  — /.  of  like   lawful  money,  whereof  the 
said  defendant,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at, 
&c.  (venue)  had   notice ;   and  although  the  said   plaintiff  was  then  and 
there  ready  and  willing  to  deliver  the  said  last-mentioned  stock,  fixtures, 
chattels  and  effects,  to  the  said  defendant,  upon  his  paying  the  said  sum 
of  — L  to  the  said  plaintiff  for  the   same,  and  then  and  there  requested 
the  said  defendant  to  take  the  said  last-mentioned  stock,  fixtures,  chattels, 
and  effects,  at  such  appraisement  as  last  aforesaid,  and  to  pay  him  the 
said  sum  of  — L  for  the  same :  yet  the  said  plaintiff  in  fact  saitii,  that  the 
said  defendant  did  not  nor  would,  at  the  said  time  when  he  was  so  re- 


301  DECLARATIONS   IN   ASSUMPSIT. 

ASAivflT  quested  as  last  aforesaid,  or  at  any  time  afterwards,  take  the  s^d  last  men- 
FOB^oT  tioned  stock,  fixtures,  chattels  and  effects,  or  any  part  thereof,  at  ^ch  ap- 
TAKiiro  praisement  as  aforesaid,  or  pay  the  said  sum  of  — L  or  any,  part  thereof, 
rixTVBSB  tQ  the  said  plaintiff,  but  wholly  refused  and  neglected  so  to  do,  to  wit,  at, 
uATiov. '  ^o.  (venue)  aforesaid. — [Add  counts  for  goods  bargained  and  sold,  anttf 
56,  money  paid,  account  stated,  and  breach.] 


[»302] 

On  ana 


For   that  whereas,  before  and  at  the  time  of  the  making  of  the  agree- 


greement  ment,  and  the  promise  and  undertaking  of  the  said  defendant  hereinafter 
between  next  mentioned,  the  said  plaintiff  was  lawfully  possessed  of  a  certain 
tenaS'a?  f^um,  lands,  and  premises,  with  the  appurtenances,  situate  in  the  parish  of 

gainst  in-   in  the  county  of  as  tenant  thereof,  for  a  certain  term  then  un- 

coming,     expired,  and  at  the  expiration  of  which  said  term,  the  said   plaintiff  was 

paying       about  to  quit  and   yield  up  the  said    farm,  lands,  and  premises,  with  the 

amount  of  appurtenances,    to  and  in  favor  of  the  said  defendant,  as  the  succeeding 

▼aluaiion   tenant  thereof,  and  on  which  said  farm,  lands,   and  premises,  he  the  said 

labor,  ma-  plaintiff  had,  before  then,  laid  and  spread  divers  large  quantities  of  dung 

nure,  &c.  and  manure,  and  there  were  then  growing  and  being  on  the  said  farm  di- 

Y#QAqi    ^^^  large  quantities  of  turnips,    com,  *grass,  herbage,    and   underwood, 

l         ■■    and  the  said  plaintiff  was    then    also  lawfully  possessed  of  divers  large 

quantities    of   com  and  grain   in  the  straw,  hay,  dung,  manure,  fixtures, 

chattels,  and  effects  then  lying  and  being  upon  and  about  the  said  farm, 

with  the  appurtenances,  and  of  great  value,  to  wit,  of  the  value  of 


(s)  See  other  forms,  2  Wentw.  52,  66.  Bat  where  the  out-going  tenant  has  core- 

12  £a8t,  1. — Post,  305,  7.    A  custom  that  nanted  with  his  landlord  to  leave  manine, 

tenants  shall   have   the   way-going    crops,  &c.  on  the   farm,  and  to  sell  it  to  the  in- 

after  the  expiration  of  their  terms,  is  good,  coming  tenant  at  a  yaluation,  the  out-going 

Dougl.  201 ;  and  see  Holt,  C.  N.  P.  J  97. —  tenant  nevertheless  retains  his  property  in 

3  J.  B.  Moore,  536  (1).    But  this  custom  such  manure,  dbol  and  he   may  maintain 

does  not  entitle  the  tenant  to  remuneration  trespass  or  trover  against  the  in-coming  te- 

for  his  growing  crops  from  the  landlord  or  nant  if  he  remove  and  use  them  before  such 

in.coming  tenant,  if  there  be  any  express  valuation,  16  East,  116.    The  right  to  the 

stipulation  between  the  out-goin^    tenant  usual  way-going  crop  may  be  confined  or 

and  his  landlord,   inconsistent  with  such  removed  by  the   agreement    between  the 

usage  of  the  country,  16  East,  71. — 1  Taunt,  landlord  and    tenant,  and  though  the    in- 

19. — 1  Mer.  16. — 2  B.  &  Aid.  746.    A  cus-  coming  tenant  may  in  general  maintain  an 

torn  that  a  tenant  may  leave  these  crops  in  action  against  the  off- going  for  a  breach  of 

the  barns,  &c.  of  the  farm  for  a  certain  the  custom  of  the  country,  yet  the  custom 

time  after  the  lease  is  expired,  and  he  has  of  the  country  can  have  no  place  where 

quitted  the  premises,  is  a  good  custom,  and  the  off-going  tenant  holds  under  a  lease  ex- 

the  landlord   may  distrain  corn   so   left  for  pressly  making    a  different  provision,    16 

rent  in  arrear,  after  six  months  have  ex-  East,  71.     I  "Aunt.  19. — 1   Meriv,    15. — 2 

pired  from  the   determination  of  the  term.  B.  &  A.  747.    See  also  Holt's  G.  N.  P.  197. 

1  H.  Bla.  5.    See  further  as  to  the  tenant's  — 3  J.  B.  Moore,  536. 

right    to   emblements,    &c.— 4  Bing.  207.  Farm  of  De:laration, — If  there  be  an  ex- 

As  to  what  erections  an  out-going  tenant  is  press  agreement  between  the  parties  which 

entitled  to  remove,  see  2  East,  i:^. — 3  East,  is  set  out  in  the  declaration,  it  must  be  stat- 

38. — I  Leach,  Crown  Law,  389. — 2  B.  d&  ed  with  accuracy,  12  East,  1 ;  but  the  plain- 

A.  165.— 4  J.  B.  Moore,  281. — 2  D.  &  R.  1.  tiff  in  this  action  may  recover  under  the  gen- 

— 5  B.  &  A.  826,  S.  G. — 2  Stark.  403. — 2  eral  indebitatus  count,  when  only  personal 

Ghit.  Gom.   Law,  268.     If  a  tenant  in  a  property  was  sold,  but  not  so  if  the  valuation 

trade  has  covenanted  to  leave  all  erections,  included   labor,  sowing,  &c.  in   which  case 

he  cannot  remove  any,  though  erected  for  the  declaration  must  be  special.     Id.  ibid, 
the  purpose  of  the  trade.      1  Taunt.  19. 


(1)  Stultz  V.  Dickey,  5  Binn.  295.  Van  Dorens  v.  Everitt,  2  South  265.  The  cu^m 
in  Pennsylvania,  is  confined  to  fall  grain,  sowed  in  the  autumn,  before  the  expiration  of 
the  leaae,  and  cut  in  the  summer  after  it  determines.    Oemi  v.  Bossier,  1  Penn.  224. 
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to  vit,  at,  &c.  (venue)  aforesaid  ;  and  the  said  plaintijE*  being  so  possessed  '^  out* 
thereof,  heretofore,  to  wit,  on,  &c.  (day  of  agreement  or  abovi  it)  at,  &c.  ^alim 
(vemie)  it  was  agreed  between  the  said  plaintiff  and  the  said  defendant,  ih-comuio 
tbat  the  said  plaintiff  should  leave  on  the  said  premises,  and  the  said  de-  t>"^"t- 
fendant  should  take  and  purchase  of  the  said  plaintiff  the  said  dung  and 
manure  so  laid  on  the  said  farm  as  aforesaid,  and  the  said  turnips,  com, 
grass,  herbage,  and  underwood,  so  growing  and  being  thereon,  and  that 
the  said  plaintiff  should  sell  and  deliver  to  the  said  defendant  the  said 
hay,  dung,  manure,  fixtures,  chattels,  and  effects,  and  the  said  defendant 
thereby  agreed  to  pay  for  the  same  at  a  fair  valuation,  to  be  made  by  cer- 
tain persons,  that  is  to  say,  by  E.  F.  then  and  there  named  and  appoint- 
ed hy  and  on  behalf  of  the  said  plaintiff  and  G.  H.  then  and  there 
named  and  appointed  by  the  said  defendant  to  value  tlie  premises. — 
[Tken  state  mutual  promises  as  ante  228  and  proceed  as  foUotos:] — And 
the  said  plaintiff  in  fact  saith,  that  afterwards,  to  wit,  on,  &c.  at,  be.  (venvs) 
under  and  by  virtue  of  the  said  agreement,  the  said  dung  and  manure,  so 
laid  00  the  said  farm  as  aforesaid,  and  the  said  turnips,  com,  grass,  herb- 
age, and  underwood,  and  the  said  other  hay,  dung,  and  manure,  fixtures, 
chattels  and  effects,  were  fairly  valued  by  Uie  said  E.  F.  and  6.  H.  at  a 
certain  sum  of  money,  to  wit,  the  sum  of — L  whereof  the  said  defend- 
ant afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  had  notice,  to 
wit,  at,  &c.  (venue)  aforesaid :  And  the  said  plaintiff  further  saith,  that 
he,  confiding  in  the  said  agreement  and  promise  and  undertaking  of  the 
said  defendant  did  afterwards,  to  wit,  on  the  day  and  year  first  aforesaid, 
at,  &c.  (venue)  leave  on  the  said  premises  the  said  dung  and  manure,  so 
laid  thereon  as  aforesaid,  and  the  said  turnips,  com,  grass  herbage,  and 
underwood,  so  growing  and  being  thereon  as  aforesaid ;  and  the  said  plain- 
tiff did  then  and  there  sell  and  deliver  to  the  said  defendant  the  said  hay, 
dung,  and  manure,  fixtures,  chattels  and  effects,  so  lying  and  being  upon 
and  about  the  said  farm  with  the  appurtenances  as  aforesaid  ;  and  the  said 
defendant  hath  had  and  received  the  benefit  thereof  to  his  own  use,  to  wit, 
at,  be.  (venue)  aforesaid ;  yet  the  said  defendant  not  regarding  the  said 
agreement,  nor  his  said  promise  and  undertaking,  hath  not  paid  to  the 
said  plaintiff  the  said  sum  of — /.  or  any  part  thereof,  but  hath  hitherto 
wholly  neglected  and  refosed,  and  still  doth  neglect  and  refiise  so  to  do, 
to  wit,  at,  &c.  (ventie)  aforesaid. — [Add  the  following  counts.\ 

And  whereas  also  the  said  plaintiff,  before  and  at  the  time  of  making  Second 
the  promise  and  undertaking  of  the  said  defendant  hereinafter  next  men-  g^^i"^* 
tioned,  was  lawfully  possessed  of  a  certain  other  farm,  with  the  appurte-  the  yaiaa- 
nances ;  anc     a  which  said  last-mentioned  farm,  he  the  said  plaintiff  had  **°°»  *^"* 
before   then    laid  divers   large  quantities    of  muck,  and  there  were  then  Mfement 
growing  and  being  on  the  same  farm,  divers  large  quantities  of  turnips,  to  pay  the 
grass,  herbage,  and  underwood  :  and  the  said  plaintiff  was  then   also  pos-  ^**'*«»^- 
sessed  of  divers  large  quantities  of  com  and  grain  in  the  straw,  hay,  muck, 
fixtures,  chattels  and  effects  of  great  value,  then  growing  and  being  upon 
and  about  the  same  farm,  with  the  appurtenances,  to  wit,  at,  be.  (venue) 
aforesaid  ;  and  being  so  possessed,  heretofore,  to  wit,  on  the  day  and  year 
aforesaid,  at,  &c.  (venue)  aforesaid,  in  consideration  that  the  said  plaintiff, 
at  the  special  instance  and  request  of  the  said  defendant  would  relinquish 
and  give  up  the  possession  of  the  said  last-mentioned  farm,  with  the  appui^ 

V«L.  n,  30 


Sfi9»  DECLABJiTJOlia  IN   ibIWUMPSlT. 

BT  OUT-    teBanceS)  to  the  said  defendant^  in  order  that  he  Ibe  said  defe&daol  loif^i 

▲oluisT   ^^^^  ^^^  ^njoy  ^6  sanote,  as  tenant  thereof,  in  lieu  and  stead  of  the  said 
n-coui^a  plaintiff  and  would  suffer  and  permit  the  said  defendant  to  have  the  beo^t 

TsvAHT.  Qf  ^  ggij  mucky  so  laid  upon  the  said  farm  as  aforesaid,  and  to  have  and 
take  to  his  own  use  the  said  turnips,  grass,  herbage,  and  underwood,  so 
growing  and  being  thereon,  and  the  said  straw  and  chaff  arising  from  the 
threshing  and  dressing  of  the  said  com  and  grain,  and  would  sell  and  de- 
liver to  him  the  said  defendant,  the  said  hay^  muck,  fixtures,  chattels  and 
effects  so  lying  and  being  upon  and  about  the  said  (urn,  with  the  appurte- 
nances, he-  the  said  defendant  undertook,  and  then  and  there  faithfully 
promised  the  said  plaintiff  to  make  all  due  and  customary  allowances  to  the 
said  plaintiff,  as  between  in-coming  and  out-going  tenants,  for  and  in  r^ 
spect  of  the  said  muck,  so  laid  on  the  said  farm  as  aforesaid,  and  of  the 
said  turnips,  grass,  herbage,  and  underwood,  so  growing  and  being  thereon ; 
and  also  for  and  in  respect  of  the  threshing,  dressing,  and  carting  of  the 

[^04]  said  corn  and  grain,  and  likewise  to  pay  to  the  said  plaintiff  for  *the  said 
hay,  muck,  fixtures,  chattels,  and  effects,  so  lying  and  being  upon  and 
about  .the  said  farm,  with  the  appurtenances,  so  much  money  as  he  the 
said  plaintiff  should  therefore  reasonably  deserve  to  have  of  the  said  de- 
fendant when  he  the  said  defendant  should  be  thereunto  afterwards  re- 
quested. And  the  said  plaintiff  avers,  that  he,  confiding  in  the  said  last- 
mentioned  promise  and  undertaking  of  the  said  defendant  did  afterwards, 
to  wit,  on  the  day  and  year  first  aforesaid,  at,  &;c.  (venue)  relinquish  and 
give  up  the  possession  of  the  said  farm,  with  the  appurtenances,  to  the 
said  defendant,  in  order  that  the  said  defendant  might  hold  and  enjoy, 
and  that  he  the  said  defendant  accordingly  held  and  enjoyed  the  same 
as  tenant  thereof,  in  lieu  and  stead  of  the  said  plaintiff,  and  did  suffer  and 
permit  the  said  defendant  to  have,  and  that  the  said  defendant  accordingly 
had  the  benefit  of  the  said  muck,  so  laid  on  the  said  farm  as  aforesaid ; 
and  did  also  suffer  and  permit  the  said  defendant  to  receive  and  take,  and 
that  he  the  said  defendant  did  accordingly  receive  and  take  to  his  own  use 
the  said  turnips,  grass,  herbage,  and  underwood,  so  growing  and  being  on 
the  said  farm,  and  also  the  straw  and  chaff  arising  from  the  threshing  and 
dressing  of  the  said  corn  and  grain,  and  did  sell  and  deliver  to  the  said  de- 
fendant the  said  hay,  muck,  fixtures,  chattels  and  effects  so  lying  and 
being  upon  and  about  the  said  farm,  with  the  appurtenances ;  and  the 
said  plaintiff  further  saith,  that  all  due  and  customacy  allowances,  as  be- 
tween in-coming  and  out-going  tenants,  for  and  in  respect  of  the  said 
muck,  so  laid  on  the  said  farm  as  aforesaid,  and  of  the  said  turnips,  grass, 
herbage,  and  underwood,  so  growing  and  being  thereon,  and  also  for  and  in 
respect  of  the  threshing,  dressing,  and  carting  of  tlie  said  com  and  gram 
amounted  to  a  large  sum  of  money,  to  wit,  the  sum  of  — L  of  lawful,  &c. ; 
and  that  he  the  said  plaintiff  therefore  reasonably  deserved  to  have  of  the 
said  defendant  for  the  said  hay,  muck,  fixtures,  chattels  and  effects,  so 
lying  and  being  in  and  about  the  said  farm,  with  the  appurtenances, 
another  large  siun  of  money,  to  wit,  the  sum  of  — L  of  like  lawful  money, 
to  wit,  at,  &c.  (venue)  of  all  which  premises  the  said  defendant  aflenvards, 
to  wit,  on  the  day  and  year  first  afcH'esaid,  there  had  notice  ;  and  by  reason 
thereof,  and  according  to  the  tenor  and  effect  of  the  said  last-mentioned 
promise  and   undertaking,  he  the  said  defendant  then  and  there   became 


liable  to  pay  to  the  said  plaintiff  tlie  said  sums  of  money,  ^en  to  the    b^  o^f  * 
said  defendant  should  be  thereunto  afterwards  requested.  ▲!!  ahtst 

iH-coxm* 

•And  whereas  also  the  said  defendant  afterwards;  to  wit,  on,  feo.  (mif   tekaot. 
dof  before  title  of  declaration)  at,  &c.  (venue)  was  indebted  to  the  said  "^^^'f   . 
plaintiff  in  the  sum  of —4.  of  like  lawful  money,  for  so  much  money,  be-  delnuutu 
fare  that  time,  and  then  dtie  and  payable  from  the  said  defendant  to  the  asntmpsii, 
said  plaintiff,  upon,  for,  and  in  respect  of  the  said  plaintiff's  i^Unquishing  c°™^^ 
and  giving  up  of  a  certain  farm  and  premises,  with  the  appurtenances, 
together  with  the  use  and  benefit  of  divers  large  quantities  of  muck  and 
daog,  and  other  materials  before  then  laid,  and  expended  and  bestowed 
thereon  by  the  said  plaintiff,  and  together  also  with  divers  large  quantities 
of  turnips,  grass,  herbage,  and  underwood,  chattels,  and  effects,  growing 
and  bemg  thereon,  to  and  in  favor  of  the  said  defendant,  and  at  his  spe- 
cial instance  and  request,  and  by  the  said  plaintiff  before  then  according- 
ly relinquished  and  given  up  to,  and  in  favor  of  the  said  defendant ;  and 
being  so  indebted,  he,  the  said  defendant,  &c.-^[  Conc/tu2e  this  count  as 
usual,  ante,  37  ;  add  counts  for  crops  and  goods  and  chattels  sold,  V)ork 
and  labor,  money  paid,  had  and  received,  account  stated,  and  breach.] 

For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  mak-  7^^  '*® 
ing  of  the  promise  and  undertaking  of  the  said  defendant,  hereinafter  next  form,  by 
mentioned,  was  lawfully  possessed  of  a  certain  farm,  lands,  and  premises,  &n  oat-go- 

with  the  appurtenances,  situate  in  the  county  of and  held  the  same  jj^jngt  ^^ 

as  tenant  thereof  to  E.  F.  and  on  which  said  iarm,  lands,  and  premises,  in-comin|f 
he  the  said   plaintiff,  had  before  that  time  laid  divers  large  quantities  of  ^c'^^n^  ^o' 
manure,  and  expended  divers   large  sums  of  money,  and  done,  performed,  ^  yZa- 
and  bestowed  work  and  labor  by  himself  and  his  servants,  and  otherwise,  in  tion  made 
ploughing,  harrowing,  manuring,  sowing,  and  otherwise  cultivatbg  and  im-  ^y  ****'** 
proving  divers  parts  thereof,  and  the  said  plaintiff  was  also  possessed  of  ^ ,      ' 
divers  large  quantities  of  manure  and  effects  thereon,  to  wit,  at,  &c.  (ye-  mcr 
mu)  ;  and  diereupon,  heretofore,  to  wit,  on,  &c.  (day  of  agreement,  or  f„^*J^*' 
abtnit  it)  at,  &c.  (venue)  aforesaid,  in  consideration  of  the  premises,  and  farm,  and 
that  the  said  plaintiff,  at  the  like  special  instance  and  request  of  the  said  ^^  fi'- 
defendant,  would  relinquish  and  give  up  to  the  said   defendant,  the  posses-  ^y^* 
rion  of  the  said  farm,  lands,  and  premises,  with  the  appurtenances,   and 
the  benefit  of  the  said  manure,  and  of  the  said  monies  so  expended,  and     gLnruii 
the  said  work  and  labor  so  done,  performed,  *and  bestowed  as  aforesaid,  at    ["^J 
[Lady  Day]  then  next,  and  would  leave  the  said  manure  in  and  upon  the 
said  farm,  lands,  and  premises,  with  the  appurtenances,  for  the  use  of  the 
said  defendant,  he  the  said  defendant  undertook,  and  then  and  there  faith- 
fully promised  the  said  plaintiff  to  pay  him  so  much  money  as  A.  B.  and 
C.  R.  should  ascertain  and  determine  to  be  a  due  and  proper  sum  of  money 
to  be  therefore  paid  to  the  said  plaintiff ;  and  the  said  plaintiff  avers,  that 
he,  confiding  in  the  said  promise  and  undertaking  of  the  said  plaintiff,  did 
afterwards,  to  wit,  at  Lady  Day  aforesaid,  relinquish  and  give  up  to  the 
said  defendant  the  possession  of  the  said  farm,  lands,  and  premises,  with 
the  appurtenances,  and  the  benefit  of  the  said  manure,  and  of  the  said 
monies  so  expended,  and  the  said  work  and  labor  so  done,  performed,  and 

(t)  See  notes  to  form,  ante,  301 . 
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BY  OUT-  bestowed  as  aforesaid,  and  did  then  and  there  leave  the  said  manure  in 
▲OJUR8T  *^^  upon  the  said  farm,  lands,  and  premises,  with  the  appurtenances,  for 
iv-coMiNo  the  use  of  the  said  defendant ;  and  the  said  plaintiff  further  saith,  that  the 
TXHAHT.  gjQ(j  ^^  B^  and  the  said  C.  R,  after  the  making  of  the  said  pixnnises,  &c- 
to  wit,  on,  &c.  at,  &c.  (venue)  aforesaid,  in  pursuance  of  the  said  refe* 
rence  of  the  said  plaintin,  and  the  said  defendant  did  asertain  and  deter- 
mine that  the  said  defendant  should  therefore  pay  to  the  said  plaintiff,  for 
and  in  consideration  of  the  premises,  divers  sums  of  money,  amounting  m 
the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of — L  as  and  for  the 
due  and  proper  sum  of  money  to  be  therefore  paid  to  the  said  plaintiff,  to 
wit,  at,  &c.  (venue)  aforesaid ;  of  all  which,  &c. — [Notice  to  defendant, 
and  liability  to  pay  on  request.] — [The  second  count  similar  to  the  first, 
but  more  general.  In  the  third  count  the  manure  was  not  mentioned.  In 
the  fourth  nothing  was  said  of  the  reference  and  award,  but  merely  that 
defendant  promised  to  pay  what  plaintiff  reasonably  deserved  to  have. — 
Add  common  counts  for  work  and  labour,  and  materials,  crops  sold,  goods 
sold,  money  phid,  had  and  received,  and  breach.] 
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^For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  mak- 
ing the  promise  and  undertaking  of  the  said  defen^dant,  hereinafter  next 
mentioned,  was  lawfully  possessed  of  a  certain  farm,  lands,  and  preimses, 
situate  in  the  county  of  S.  and  on  which  said  farm,  lands,  and  premises,  he 
the  said  plaintiff  had  erected  and  made  divers  erections  and  buildings,  to  wit, 
of  great  value,  to  wit,  of  the  value  of — /. ;  and  which,  at  the  time  of  the 
making  of  the  said  promise  and  undertaking  of  the  said  defendant,  herein- 
after mentioned,  remained  and  continued  on  the  said  farm,  lands,  and  pre- 
mises, to  wit,  at,  be.  (venue)  ;  and  the  said  plaintiff  was  about  to  quit  and 
give  up  possession  of  the  said  farm,  lands,  and  premises,  and  the  said  de- 
fendant was  about  to  become  tenant  thereof,  and  thereupon,  heretofore,  to 
wit,  on,  be.  at,  be.  (venue)  in  consideration  that  the  said  plaintiff,  at  the 
special  instance  and  request  of  the  said  defendant,  would  relinquish  and 
give  up  the  said  buildings  and  erections  to  the  said  defendant,  and  would 
leave  the  same  to  the  said  defendant  in  and  upon  the  said  farm,  lands,  and 
premises,  and  would  suffer  and  permit  the  said  defendant  to  have  and  take 
the  same  to  his  own  use,  he  the  said  defendant  undertook,  and  then  and 
there  faithfully  promised  the  said  plaintiff,  to  pay  him  for  the  said  buildings 
and  erections  so  much  money  as  he  the  said  plaintiff  should  therefore  rea- 
sonably deserve  to  have  of  the  said  defendant,  when  he  the  said  defend- 
ant should  be  thereunto  afterwards  requested.  And  the  said  plaintiff  avers, 
that  he  confiding  in  the  said  promise  and  undertaking  of  the  said  defend- 
ant, did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  relinquish  and 
give  up  the  said  buildmgs  and  erections  to  the  said  defendant,  and  did 
leave  the  same  in  and  upon  the  said  farms,  lands,  and  premises,  with  the 
appurtenances,  and  did  suffer  the  said  defendant  to  have  and  take  the 
same  to  his  own  use,  to  wit,  at  be.  (venue)  aforesaid.  And  the  said 
plaintiff  in  fact  saith,  that  he  therefore  reasonably  deserved  to  have  of  the 
said  defendant  the  sum  of  — I. ;  whereof  the  said  defendant,  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  at,  be.  (venue)  aforesaid,  there  had 
notice. — [Add  indebitatus  counts,  as  ante,  40,  and  counts  for  goods  sold 
and  delivered,  and  account  stated,  and  breach,] 

(v)  See  note  to  form,  ante,  301. 
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For  that  whereas  heretofore,  to  wit,  on,  &c.  (any  day  about  the  time  "^  land- 
oftkc  breach  complained  of,)  at,  &c.  (venue)  the  said  defendant  had  be-  j^q^^^„ 
come,  and  was    tenant  to  die  said   plaintiff,  of  a  certain  messuage,  farm,    txhaht. 

and  premises,  with  the  appurtenances,  in  the  county  of on  certain  Landlord 

lenns,  that  is  to  say,  that  [Here  set  out  such  parts  of  the  agreement  6e-  *jfa»n»t 
hteen   the  parties  which  have  reference  to  the  breach  complained  of  and  Seach 
wkiA  may  be  thus:]  the  said  defendant  should  and  would  spend,  use  and  ofanez- 
employ  on  the  said   farm  and  premises,  *  the  hay,  straw,  dung,  and  com-  P'®"*^ 
post,  which  should  grow,  arise,   or  be  made  thereon,  during  the  continu-  j^Qt  to 
ance  of  the   said   tenancy. — [So   stating  any  other  stipulation  broken  and  congume 
complained  of]     And  in  consideration  thereof,  he  the  said  defendant  un-  J^J^^j^g 
dertook,  and  then    and  there  faithfully  promised  the  said  plaintiff,  that  he  &,c.  (tr).' 
the  said  defendant  would  spend,  &c. — [So  again  stating  the  stipulation 
hroken.]     And  the  said  plaintiff  avers,  that   the  said  defendant  was  and 
continued  tenant  to  the  said  plaintiff,  of  the  said  messuage,  farm,  and  pre- 
mises, with  the   appurtenances,  under  and  by  virtue  of  the  said  tenancy, 
and  upon  the  terms  aforesaid,  for   a  long  time,  to  wit,  until  and  upon  the 

day  of,  &c.  (or  "from  thence  hitherto,"  as  the  case   is),  to  wit,  at, 

be.  (venue).  Yet  the  said  defendant,  not  regarding  his  said  promise  and 
undertaking,  but  contrivmg  and  intending  to  injure  and  defraud  the  said 
plaintiff,  in  this  behalf,  did  [here  state  the  breach  of  the  stipulation  com' 
plained  of  which  may  be  thus]  did  not  nor  would  spend,  use  and  employ, 
on  the  said  farm  and  premises,  the  hay,  straw,  dung,  and  compost,  which 
grew,  arose,  and  was  made  thereon,  during  the  said  tenancy ;  but  on  the 
contrary  thereof,  afterwards,  to  wit,  on  the  day  and  year  first  aforesaid, 
and  on  divers  other  days  and  times  afterwards,  and  before  the  commence- 
ment of  this  suit,  at,  &c.  (venue)  took  and  carried  away,  off  and  from  the 
said  farm  and  premises  divers  large  quantities,  to  wit,  —  loads  of  hay, 
—  loads  of  straw,  —  loads  of  dung,  and  —  loads  of  compost,  which  had 
grown,  arisen,  aud  been  made,  on  the  said  farm  and  premises,  during  the  said 
tenancy,  and  spent,  used,  employed,  and  consumed  the  same  elsewhere 
and  off  the  said  farm  and  premises,  to  wit,  at,  &c.  (venue)  aforesaid. 

For  that  whereas  before  the  making  of  the   promise  and   undertaking  Against  a 
hereafter  next  mentioned,  to  wit,   on  the  29th  day  of  September,  m   the  ^^^^Iwld 

f«)   When  there  is  a  written  agreement  repair,  or  to  do  any  other  particular  act  not 

Bot  under  seal,  containing  a  atipalation,  for  implied  by  law,  is  bad  on  general  demurrer, 

the  breach  of  which  the  action  is  brought,  1  Marsh.  567.-6  Taunt.  300,  S    C.—Holt 

one  count  may  be  on  the  agreement,  stating  C.  N.  P.  7.  sed  tide  2  B.  &  C.  27^. — 3  D. 

nratnal  promises  and  the  breaches,  accord-  &.  R.  522,  S.  C. 

ifig  to  the  terms  of  the  agreement,  see  2  When  a  tenant  holds  the   possesion   of 

Bu.  Rep.  840,  and  the  other  as  above.    The  premises  aAer  the  expiration   of  a  lease, 

Itv  implies  a  contract  on  the  part  of  a  te-  by  the  permission  of  his  landlord,  he  im- 

Btat,  that  he  will  occupy  a  farm,  &,c.  in  a  pliedly  engages  to  observe  such  of  the  co- 

tenant^like  manner,  and  assumpsit  may  be  Tenants  contained  in  the  lease,  as  are  appli- 

npported  for  the  breach  of  such  implied  cable  to  a  tenancy  from  year  to  year,  though 

MBtnctin  the  form,  post,  307,  312. — 5T.  R.  the  remedy  must  be  assumpsit,  or  case,  1 

373.    4  East,  154.    But  as  the  law  will  not    Hen.  Bla.  99.— 1  T.   R.  162 5  T.  R.  471. 

inply  a  contract  on  the  part  of  a  tenant  — 1   Esp.   Rep.  57. — 6  East,  530  ;  and   in 

from  year  to  year  to  repair  generally,  or  do  such  case  it  may  be  advisable,  in  one  count, 

u>y  particular  act,  but  merely  to  conduct  to  state  the  covenants  in  the  lease  that  such 

tbe  him  in  a  tenant-like  manner,  a  declara-  lease  was  determined,  that  the  defendant 

tioa  stating  that  the  defendant  had  become  had  become  tenant,  subject  to,  and  on  the 

*ad  was  tenant  to  the  plaintiff  of  a  farm,  terms  of  the  lease,  and  his  assumpsit  to  per- 

^  that  in  eoiuideralian  thereof,  the  de-  form  the  covenants.    1  Hen.  Bla.  99  ^  as  in 

'^ndant  undertook  to  keep  the  premises  in  form,  post. 
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BY  tAHD»  year  of  our  Lord  1833,  to  wit,,  at,  [London]   (vemu)  the  said  defendant 
AQAinwf   ^^  possessed  of  and  in  a  certain  messuage  and  premises,  with  the  appai* 
TsvAMT,    t^iances,  situate  in  the  county  of  M.  by  virtue  of  a  certain  indenture  be- 
^  ""^      fore  that  time,  to  wit,  on  the  31st  day  o[  August,  A.  D.  1823,  at  [Lai- 
mise^  in     ^^^]  aforesaid,  made  between  the  said  plaintiff  of  the  first  part,  and  tin 
qaestion     said  defendant  of  the  other  part  [let  this  and  the  rest  correspotid  wUk 
end'of^a     ^^  indenture]  whereby,  for  the   considerations  therein  mentioned,  the  said 
lease,  on    plaintiff  did  demise,  lease,  and  set  unto  the  said  defendant,  the  said  1068- 
the  terms   suage  and  premises,    with   the  appurtenances,    to  have  and   to  hold  the 
lease^for    ^^^^^  ^^^  ^^  ^^^  defendant,  from  the  29th  day  of  September  then  next 
not  re-       ensuing  the   said  31st  day  of  August,  A.  D.  1823,  for  and  during  unto 
^'*°^»     the  full  end  and  term  of  seven  years  fix>m  thence  next  elisuing,  and  (ully 
'  ^^^'     to  be  complete  and   ended,  at  and  under  the  rent  thereby  made  payable 
from  the  said  defendant ;  in  which  said  indenture  amongst  other  things,  it 
was  covenanted,  promised,  and  agreed,  by  the  said  defendant,  to  and  wiA 
the  said  plaintiff,   that  the  said  defendant  should  and  would,  at  all  times 
during  the  said  terra,  at  his  own  costs  and   charges,  well  and  sufficiently 
repair,  uphold,  iic.    [here   set  forth  the  covenants,  the   suhject-matieT  of 
which  were  not  performed  hy  defendant  after  the  lease  had  expired]  as  bj 
the  said  indenture,  reference  being   thereunto  had,  will  more  fully  appear. 
And  the  said  plaintiff  in  fact  says,  that  the  said  defendant  remained  and 
continued  possessed  of  the  said  messuage  and   premises,  with  the  appurte- 
nances, until  the  expiration  of  the  said  term,  as  tenant  thereof  to  the  said 
plaintiffs ;   and  thereupon  afterwards,  and  at  and  upon  the  expiration  of 
the  said  term,  to  wit,  on  the  30th  day  of  September,  1830,  to  wit,  at 
[London]    aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  special 
instance  and  request  of  the  said  defendant,  would  permit  and  suffer  the 
said  defendant   to   continue  to  occupy    the  said  messuage  and  premises, 
with  the  appurtenances,  and  to  become  tenant  thereof  to  the  said  plain- 
tiff for  and  during  the  term  of  one  year  then  next  ensuing,  and  so  on  from 
year    to    year   as  long  as  the  said  plaintiff  and  the  said  defendant  should 
respectively  please,  and  in  consideration  that  the  said  plaintiff,  at  the  fike 
instance  and  request  of  the  said  defendant,  had  undertaken  and  faithiiilly 
promised  the  said  defendant  to  perform  and  fulfill  all   things  during  the 
time  the  said  defendant  should  so  continue  such  tenant  from  year  to  year 
to  the  said  plaintiff  as   aforesaid,  as  had  been  covenanted,  promised,  and 
agreed    on,    and  to  observe  and  fulfill  all  such  covenants,   promises,  and 
agreements,  as  had  been  made  and  concluded  upon,  in  and  under  the  afore- 
said indenture,  to  be  done,  performed,    and  fulfilled,  during  the  continu- 
ance of  the  said  term  of  seven  years  thereby  granted  on  the  part  and  be- 
half of  the  said  plaintiff,  he  the  said  defendant  undertook,  and  then  and 

(z)  See  a  form,  3  B.  d&  C.  373.    3  D.  &  And  quer9  if  a  tenant  holdinr  oTer  after  t 

R.  522.  S.  C.    A  tenant  holding  oyer  after  lease,  implied! j  stipnlates  to  ictep  in  nfMr^ 

the  expiration  of  a  lease,  without  any  ex-  see  1  Marsh.  567.    6  Taunt.  300.  8.  C. ; 

press  understanding  to  the  contrary,  holds  and  quere^  therefore,  as  to  this  form. )     So 

under  Uie  terms  contained  in  such  lease,  so  where  a  party  takes  possession  under  as 

far  as  such  terms  can  pos8ib>y  be  applicable  agreement  for  a  lease,  he  may  be  treated  as 

to  a  tenancy  from  year  to  year,  see  6  Esp.  impliedly  agreeing  to  become  tenant  fVom 

Rep.  106.— 16  East,  74.-3  Taunt.  410.— 4  year  to  year  on  the  terms  of  the  agreement 

Campb.  275.    3  Bing.  363.— §  T.  R.  472.—  id.— R.  A  M.  C    N.  P.  365.-3  B.  &C. 

3  B.  &  C.  483.-5  D.  &  R.  213,  S.  C.  478.    1  M.  &  P.  183.      (  And  see  Boek- 

(  Toriano  v.  Tonng,  6  Car.  db  P.  8  ;  aliter^  worth  9.  Simpson,  2  Tyr.  344.  ) 
if  party  come  in  as  an  imdsr-tenant.  id.  ibid. 
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tkeie  frithfiiUy-pioiDised  the  said  plaintiff  to  do,  perfinm^and  fuUUl,  dor-  >v  lan»« 
ing  the  time  he  shoidd  so  continue  tenant  of  the  said  messuage  and  pre*  ^^autU 
mbes  to  the  said  plaintiff^  from  year  to  year  as  aforesaid,  aU  such  agree*  tsvavt. 
racnts  and  covenants  as  had  been  made  and  agreed  upon  in  and  by  the 
afivesaid  indenture  to  be  done,  performed,  and  fiilfiUed  on  the  part  and 
behalf  of  the  said  defendant,  during  the  continuance  of  the  said  term  of 
seren  years  thereby  granted  ;  and  the  said  plaintiff  avers,  that  he,  confid- 
ing in  the  said  promise  and  undertaking  of  the  said  defendant,  after- 
wards, to  wit,  on  the  said  30th  day  of  September,  A.  D.  1830,  to  wit,  at 
London  aforesaid,  did  permit  and  suffer  the  saiA  defendant  to  continue  to 
occupy  the  said  messuage  and  premises  with  the  appurtenances,  and  to 
become  tenant  thereof  to  the  said  plaintiff,  for  and  during  the  term  of  one 
year,  and  so  on  fit>m  year  to  year,  so  long  as  the  said  plaintiff  and  the 
said  defendant  should  respectively  please,  upon  the  terms  aforesaid.  And 
the  said  plaintiff  in  fact  says,  that  the  said  defendant,  by  virtue  of  that 
peimission,  did  continue  such  tenant  for  a  year,  and  from  year  to  year  as 
afcresaid,  of  the  said  messuage  and  premises,  with  the  appurtenance,  to 
the  said  plaintiff,  from  thence  bithei-to  to  wit,  at,  [London]  aforesaid  ;  yet 
the  said  defendant,  not  regarding  his  said  promise  and  undertaking,  but 
oootiiving  and  intending  to  injure  and  deceive  the  said  plaintiff  in  this  be- 
half, during  the  time  he  so  continued  such  tenant  from  year  to  year  as 
aibresaid,  of  the  said  messuage  and  premises,  with  the  appurtenances  as 
aforesaid,  did  not  nor  would,  at  all  times  during  the  continuance  of  the 
said  defendant's  said  tenancy,  at  his  own  proper  costs  and  charges,  well 
and  su£Sciently  repair,  uphold,  &c.  [here  negative  the  performance  of  the 
npairs,  according  to  the  vfordt  used  in  the  indenture  of  lea$e. — See  form^ 
fotty  552,  m  covenaniy]  according  to  his  said  promise  and  undertaking, 
but,  on  the  contrary  thereof,  the  said  defendant,  after  the  making  of  his 
said  promise  and  undertakings  and  during  the  continuance  of  the  said  de- 
ieadant's  said  tenancy  for  a  year,  to  wit,  on  the  30th  day  of  September, 
A.  I>.  1830,  and  from  thence  hitherto  suffered  and  permitted  the  said 
messuage  and  premises,  together  with  all  party  and  other  walls,  be.  [a$ 
m  mdeniure]  to  be  and  continue,  and  the  same  were,  for  and  during  all 
that  time,  ruinous,  dilapidated,  fallen  down,  and  in  great  decay,  out  of  re- 
pair, and  in  bad  order  and  condition,  for  want  of  well  and  sv^ciently  re- 
pairing, upholding,  maintaining,  glazing,  paving,  purging,  scouring,  cleans- 
ing, emptying,  amending,  and  keeping  the  same  in  good  order  and  tenant- 
like repair,  and  not  fixim  any  damage  happening  thereto  by  fire  [according 
to  the  covenant  in  the  indenturCy]  contrary  to  his  said  promise  and  under- 
takiag,  to  wit,  at  [London]  aforesaid. — [Add  the  following  counts.] 

And  whereas  also  before  and  at  the  time  of  the  making  of  the  promise  Second 
aad  undertaking  of  the  said  defendant  as  hereafter  next  mentioned,  the  more^en- 
said  defendant  had  become  and  was  tenant  to  the  said  plaintiff  of  a  cer-  eral. 
tain  other  messuage   and  premises,  with  the  appurtenances,  on   certain, 
iUBongst  other  terms  and  conditions,  that  is  to  say,  that  the  said  defendant 
should  and  would,  at  all  times  during  the  continuance  of  his  said  last- 
mentioDed  tenancy  [here  set  out  the  substance  of  the  covenant  broken,  af- 
ter the  lease,  which  may  be  as  follows :]  at  his  own   costs  and  charges, 
well   and   sufficiently  repair/  maintain,  amend,  and    in  good  order  and 
tman^able   repair  keep  the  said  last-mentioned  messuage  and  premises. 
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BT  LiHD-  and  all  party  and  other  walls,  fences,  and  drains  thereto  belongmg,  and  all 
AOAIH8T  ^I'^^ions  ^^^  buildings  erected  and  built,  or  thereafter  to  be  erected  and 
TKKAirT.  built,  upon  the  said  premises  or  any  part  thereof,  (damages  happening 
thereto  by  fire  only  excepted.)  And  thereupon  heretofore,  to  wit,  on  the 
30th  day  of  September,  A.  D.  1830,  to  wit,  at  [London]  aforesaid  in  con- 
sideration of  the  premises,  the  said  defendant  undertook,  and  then  and  there 
faithfully  promised  the  said  plaintiff  that  he  the  said  defendant  should  and 
would  at  all  times  during  the  continuance  of  the  said  last-mentioned  te- 
nancy, [here  again  set  otU  the  substance  of  the  covenant  broken^  as  before]  at 
his  own  costs  and  charges,  and  well  sufficiently  repair,  maintain,  amend,  and 
in  good  order  and  tenantable  repair  keep  the  said  last^mentioned  messuage 
and  premises,  and  all  party  and  other  walls,  fences,  and  drains  thereto  be- 
longing, and  all  erections  and  buildings  erected  and  built,  or  thereafter  to 
be  erected  and  built,  upon  the  said  premises  or  any  part  thereof  (damages 
by  fire  only  excepted.)  And  the  said  plaintiff  in  fact  says,  that  the  said 
defendant  did  continue  such  tenant  of  the  said  last-mentioned  messuage 
and  premises,  with  the  appurtenances,  to  the  said  plaintiff,  under  the  said 
last-mentioned  tenancy,  from  the  making  of  his  said  last-mentioned  promise 
and  undertaking,  hitherto,  to  wit,  at,  [London]  aforesaid  ;  yet  the  said  de- 
fendant, not  regarding  his  said  last-mentioned  promise  and  undertaking,  but 
contriving  and  intending  to  injure  and  deceiv^e  the  said  plaintiff  in  this  be- 
half, during  the  time  he  so  continued  such  tenant  of  the  said 'last-mention- 
ed messuage  and  premises,  with  the  appurtenances,  under  the  said  tenancy 
as  aforesaid,  did  not  nor  would,  at  all  times  during  the  continuance  of  the 
said  defendant's  said  last-mentioned  tenancy  as  aforesaid,  [here  negative 
the  performance  of  the  covenant,  which  may  be  thus  :]  at  hb  own  proper 
costs  and  charges,  well  and  sufficiently  repair,  maintain,  amend,  and  m 
good  order  and  tenantable  repair  keep  the  said  last-mentioned  messuage  and 
premises,  and  all  party  and  other  walls,  fences,  and  drains  thereto  belong- 
ing, and  all  erections  and  buildings  erected  and  built  upon  the  said  pre- 
mises during  the  said  term,  (damages  happening  thereto  by  fire  only  except- 
ed,) according  to  the  said  last-mentioned  promise  and  undertakmg,  but 
on  the  contrary  thereof,  he  the  said  defendant  after  the  making  of  his  said 
last-mentioned  promise  and  undertaking,  and  during  the  continuance  of  the 
said  defendant's  said  last-mentioned  tenancy,  to  wit,  on  the  30th  day  of 
September,  A.  D.  1830,  and  fix>m  thence  hitherto,  suffered  and  permitted 
the  said  last-mentioned  messuage  and  premises,  together  with  all  party  and 
other  walls,  fences,  and  drains,  thereto  belonging,  and  all  erections  and 
buildings  erected  and  built  upon  the  said  premises,  to  be  and  continue,  and 
the  same  were,  for  and  during  all  that  time,  ruinous,  dilapidated,  fallen 
down  and  in  great  decay,  out  of  repair,  and  in  bad  order  and  condition  for 
want  of  well  and  sufficiently  repairing,  maintaining^  amending,  and  keeping 
the  same  in  good  order  and  tenantable  repair,  and  not  fix>m  any  damage 
happening  thereto  by  fire,  contrary  to  his  said  last-mentioned  promise 
and  undertaking,  to  wit,  at  [London]  aforesaid,  and  thereby  the  said  plain- 
tiff has  been  and  is  greatly  injured  and  damnified,  to  wit,  at,  [London] 
aforesaid. — [Add  a  general  count  for  not  keeping  the  premises  in  tenof^' 
able  repair,  as  post,  312.] 
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For  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &c.  at,  &c. 


A^j  r j   ^^^^^  tenant  to  the  said  plaintiff,  of  a  certain  ^farm,  lands  and  premises. 


snciAL  couim. 

with  the  appurtenances,   situate  in  the  parish   of  —  in  the  county   of  ■*  iaw»- 

y  and  in  consideration  thereof,  he  the  said  defendant  then  and  there  un-    ^^^m,, 

dertook,  and  faithfully  promised  the  said  plaintiff  to  manage,  use,  and  culti-   tbvant. 
nte  the  said  farm,  lands,  and  premises,  with  the  appurtenances,  during  the      '~ 
said  tenancy,  in  a  good  and  husbandlike  manner  (z)  and  according  to  the  cus-  tl^t 
torn  of  the  country  where  the  said  farm,  lands,  and  premises  were  so  situate  as  from  year 
afaesaid.     And  the  said  plaintiff  in  ikct  saith,  that  the  said  defendant  was  ^p^^^** 
and  continued  tenant  to  the  said  plaintiff  of  the  said  farm,  lands,  and  pre-  contract 
mises,  with  the  appurtenances,  for  a  long  space  of  time,  to    wit,  frcxn  the  to  use  th« 

time  of  the  making  his  said  promise  and  undertaldng,  until  the day  of  fn^iJ'hiM- 

A.  D.  1811,  (or,  "hitherto")  to  wit,  at,  &c.  (venue)  aforesaid  ;  yet  band-like 

die  said  defendant,  not  regarding  his  said  promise  and  undertaking,  but  m^^r, 
contriFing,  and  wrongiuUy  and  unjustly  intending  to  injure  the  said  plaintiff  cord^g  to 
in  this  behalf,  did  not  nor  would,  during  the  continuance  of  the  said  tenan-  the  ciuh 
cy  as  aforesaid,  manage,  use,  or  cultivate  the  said  farm,  lands  and  premises,  *^™  ^^* 
with  the  appurtenances,  in  a  good  and  husbandlike  manner,  and  according  /«). 
to  the  custom  of  the  country,  where  the  said  farm,  lands,  and  premises  MreacheB, 
were  so  situate  as  aforesaid,  but  on  the  contrary  thereof,  after  the  making  p^lT^^Jf" 
of  the  said  promise  and  undertaking,  and  during  the  continuance  of  the  carrying 

said  tenancy,  to  wit,*  in  the  successive  years  of  our  Lord and ^^  ™*- 

wrongfully  and  injuriously  overcropped  the  said  land,  and  cropped,  plant-  ""*' 
ed,  and  sowed  divers,  to  wit, acres  of  the  said  farm,  lands,  and   pre- 
mises, with  divers,  to  wit,  two  successive  crops  of  wheat,  barley,  peas, 

beans,  tares,  and  oats,  that  is  to  say, acres,  part  thereof  with  wheat, 

acres,  other  part  thereof  ♦with  barley, acres,  other  part  thereof  with    [*309] 

(y)  See   Forms,   Morg.  70  to    96.      (3  remedy  is  by  covenantfl  J.  B.  Moore,  100. — 

Term  Rep.  307.    4  East,  155  ;  1  Gale,  b  :  7  Taant.  392  ;  and  from  the  observations  of 

and  Earl  of  Falmouth  v.  Thomas,  3  Tyr.  Abbott,  C.  J.  5  B.  &  C.  603,  it  should  seem 

31.     In  that  case  the  court  held,  that  a  case  would  lie  in  stich  case  for  permissive 

count  like  this  precedent,  by  ^amgning  the  waste,  but  see  Dyer,  198,  b.  pi.  53  ;  at  all 

breach  generally,  in  using  the  farm  in  a  bad,  events,  case  would  lie  if  there  were  wilful 

improper,  and  tadtusbandlike  manner,  toith-  waste,  2  Bla.Rep.  1111,  see  ante,  vol.  i.  124. 

Mf  stating  the  partieiUar  acts  of  bad  bus-  A  written  agreement  will  exclude  evidence 

biodry,  was  sufficient,  even  on  special  de-  of  the  custom,  1  Meriv.  15. — 16  East,  71.  A 

mnrrer,  but  at  the  same  time  recommended  tenant  agreeing  to  manage,  &Cf  a  iarm  as 

tbe  plaintiff  to  amend,  rather  than  incur  the  the  former  tenant  did,  is  not  bound  in  eqni- 

riik  of  a   writ  of  error.)    The  law  implies  ty  without  notice.    1  Meriv.  15. 
K  promise  on  the  part  of  a  yearly  tenant,        (z)   A   count  stating  that  the  defendant 

that  he  will  use  the  farm  in  a  husbandlike  was  tenant  to  the  plaintiffs,  and  in  consid- 

manner,  and  according  to  the  custom  of  the  oration  had  promised  to  uee  lands  in  a  bus* 

conntrv   where   they   are  situate,  5   T.  R.  bandlike  manner,  and  the  proof  was  of  an 

373. — Holt,  C  N.  P.  7. — 1  Marsh.  569  ;  and  agreement  to  farm  lands  in  a  husbandlike 

an  action  against  a  tenant  upon  promises  manner,  to  be  kept  constantly  in  grass,  it 

that  he  would  occupy  the  fitfm  *'  in  a  good  was  held  a  fatal  variance,  5  B.  AC  909. 
and  httsbandlike  manner,  according  to  the        (It  seems  the    safer    course,  in  the  ab- 

coitom  of  the  country*'  is  sustainable  by  sense  of  any  precise  express  agreement,  or 

•howing  that  he  had  treated  it  contrary  to  proof  of  a  precise  custom,  to  declare  only 

the  prevalent  course  of  husbandry  in  that  on  the  implied  contract  to  cultivate  and  use 

**  neighborhood,'*  as  by  tilling  half  his  farm  the  farm  and  land  in  a  tenant-like  manner. 

It  once,  when  no  other  farmer  there  tilled  and  at  all  events  not  to  aver  any  precise 

more  than  a  third,  though  many  tilled  a  custom  ;  for  if  there  be  an  averment  of  a 

foorth  ;   and  it  is  unnecessary  to  show  any  custom,  and  the  tenant  takes  issne  on  the  ex- 

precise  definite  custom  or  usage  in  respect  istence  of  the  eustom,  and  it  be  found  for  the 

of  the  quantity  tilled.    4  East,  154.  defendant,  the  plaintiff  will  fail,  although 

When  the  plaintiff  may  declare  as  on   a  it  was  proved  that   the  defendant  misman- 

demiae,  see  13  East^  18.    If  the  tenancy  be  aged  and  injured  the  farm.      Augustien  o. 

under  a  lease,  containing  a  covenant  to  re-  ifandson,  1    Gale,  8.      1  Crom.  M.  &  R. 

pair,  4bc.  and  the  lessee  executed  the  same,  789  ;  5  Tyr.  383.  S.  C.) 
oraeoomterpart,  (we  4  Esp.  Rep.  43.)  the 
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BY  LAHD-  peas, acres,  other  part  thereof  with  tares,  and  the  residue  thereof  with 

AOAiiraT   ^^^5  ^®  same,  according  to  the  course  of  good  husbandry,  then  and  there 
TSKAinr.    being  excessive  and  unreasonable  crops  for  the  said  land,  and  contrary  to 
the  course  of  good  husbandry,  and  the  custom  of  the  country  where  the 
said  farm,  lands,  and  premises  were  so  situate  as  aforesaid,  and  contrary  to 
the  said  promise  and  undertaking  of  the  said  defendant,  to  wit,  at,  &^c. 
Second      (venue)  aforesaid.     And  the  said  plaintiff  in  fact  iiuther  saith,  that  the  said 
not"con- '  uefendant,  further  discharging  his  said  promise  and  undertaking,  and  fur- 
snmin^      ther  contriving  and  intending  to  injure  the  said  plaintiff  in  this  behalf,  af- 
•trawj&c.  ter  the  making  of  his  said  promise  and  undertaking,  and  -during  the  con- 
on  ann.     tinuance  of  the  said  tenancy,  did  not  nor  would  spend,  use,  and  employ 
on  the  said  farm,  lands;  and  premises,  the  hay,  straw,  soil,  dung,  compost, 
and  manure,  which  grew,  arose,  and  were  made  thereon,  during  the  con- 
tinuance of  the  said  tenancy,  as  he,  the  said  defendant,  according  to  the 
course  of  good  husbandry,  ought  to  have  done,  but  on  the  contrary  there- 
of, he  the  said  defendant,  during  the  continuance  of  the  said  tenancy,  to 
wit,  on,  &c.  aforesaid,  and  on  divers  other  days  and  times  between  that  day 

and   the -J day   of at,   &c.    (venue)   aforesaid,   took   and   carried 

away,  off  and  from  the  said  farm,  lands,  and  premises,  divers  large  quanti- 
ties, to  wit,  two  hundred  cart-loads  of  soil,  two  hundred  cart-loads  of  straw, 
two  hundred  cart-loads  of  dung,  two  hundred  cart-loads  of  compost,  and  two 
hundred  cart-loads  of  manure  of  great  value,  to  wit,  of  the  value  of  200Z.  and 
which  had  arisen  and  been  made  on  the  said  farm,  lands,  and  premises,  during 
the  said  tenancy,  and  spent  and  consumed  the  same  elsewhere  than  on 
the  said  farm,  lands,  and  premises,  or  any  part  thereof,  contrary  to  the 
course  of  good  husbandrv,  and  the  custom  of  the  country  where  the  said 
farm,  lands,  and  premis^  were  so  situate  as  aforesaid ;  and  also  contrary 
to  the  said  promise  and  undertaking  of  the  said  defendant.  By  means  of 
which  said  several  premises,  the  said  farm,  lands,  and  premises,  wdth  the 
appurtenances,  became  and  were  greatly  impoverished,  and  rendered  less 
productive  than  the  same  otherwise  would  have  been,  and  greatly  deteri- 
orated in  value,  to  wit,  at,  &c.  (venue)  aforesaid.  [It  may  in  some  cases, 
be  advisable  to  add  a  second  count,  similar  to  the  first,  leaving  out  what 
relates  to' the  custom  of  the  country ,  lands,  fyc, ;  and  also  to  insert  a  comU. 
[*310]  as  fn'*4  East,  155,  ante,  307,  stating  the  promise  as  in  the  first  count, 
and  a  general  breach  of  good  husbandry,  vdthout  stating  the  particulars^ 
see  3  r.  R.  307.] 

Breach  for      [Same  as  the  above  precedent,  to  the   asterisk,  and  then  proceed  asfol- 

ploaghing  ig^g  .J — On,  &c.  ploughed  up  and  converted  into   tillage,  a  certain  piece 

iMif,  and   or  parcel  of  land  then  in  grass,  called,  fcc.  and  parcel  of  the  said  farm  and 

croppinjf    lands,  and  cropped  and  sowed  the  same  without  manuring  or  dressbg  the 

thout     s^^"^®  ^^  ^^^^  ^°^  other  manure,  as  he  the  said  defendant  ought  to  have 

manuring  done,  according  to  the  course  of  good  husbandry,  and  the  custom  of  the 

the  same,  country  where  the  same  farm,  &c.  were  so  situate  as  aforesaid  ;  contrary 

to  the  course  of  good  husbandry,  and  the  custom  of  the  country  aforesaid, 

and  to  the  said  promise,  &c.  of  the  said  defendant,  to  wit,  at  fac.  (venue) 

aforesaid. 

Fortak-         [Sbme  as  the  above  precedent,  to  the  asterisk.] — ^In  the  successive  years 
ceuive'     ^f  ^^^  Lord  1828,   1829,  and  1830,  wrongfully  and  injuriously  cropped. 
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planted,  and  sowed  a  certain  other  piece  or  parcel  of  land,  called,  &c.  "^  lafd- 
part  and  parcel  of  the  said  farm  and  lands,  with  divers,  to  wit,  four  sue-    ^^^„ 
cessive  crops  of  com,  potatoes,  and  turnips,  to   wit,  wheat,  potatoes,  tur-    tbvavt. 

nips,  and  wheat ;  and  also  without  manuring  or  dressing  the  said  last-men-      

tioned  lands  with  sand  or  manure,  as,  accorcUng  to  the  course  of  good  hus-  ^i^ut 
bandry,  he  the  said  defendant  ought  to  have  done,  contrary  to  the  course,  manuring 
&c.  and  custom,  &c.  where  the  said  farm,  &c.  were  so  situate  as  afore-  ^^  ^"^' 
said,  and  contrary  to  his  said  promise,  &c.  to  wit,  at,  &c.  (venue)  afore- 
said.— [Add  a  catmt  for  •  not   using  the  premises  in  a  tenantable    way, 
ypon  the  principle  of  that,  post,  312.] 

*For  that  whereas  heretofore,  to  wit,  on,  fcc.  (day  of  letting,  or  about  it)    [*311] 
at,  &c.  (venue)  in  consideration  that  the  said  plaintiff,  at  the  special  in-  Againit 
stance  and  request  of  the  said  defendant,  would  demise  and  let  to  the  said  ifee'Snff^' 
defendant  a    certain   messuage,   garden,   and   premises,  with    the   appur-  and  leav- 

tenances,    situate    in  the  county  of  ~  to  hold  the  same   to  the  said  ^^S  ^^ 

defendant,  as  tenant  thereof  to  the  said  plaintiff,  to  wit,  from  the Sot^fre^ 

day  of then  next,   for  one  whole  year,  and  so  firom  year  to  year,  so  pwr  (a). 

long  as  the  said  plaintiff  and  defendant  should  respectively  please,  he  the 
said  defendant  undertook,  and  then  and  there  faithfully  promised  the  said 
plaintiff  that  he  the  said  defendant  would,  during  the  continuance  of  the 
said  tenancy,  keep  the  said  messuage,  garden,  and  premises,  with  the  ap- 
purtenances, in  good  and  tenantable  repair,  order,  and  condition.  And 
the  said  plaintiff  avers,  that  he,  confiding  in  the  said  promise  and  under- 
taking of  the  said  defendant,  afterwards,  to  wit,  on  the  day  and  year  first 
aforesaid,  at,  &c.  (yeniui)  aforesaid  "^did  demise  and  let  the  said  messuage,  [*312] 
garden,  and  premises,  with  the  appurtenances,  to  the  said  defendant,  for 

(a)  In  Uiis  case  also,  if  there  were  a  writ-        If  a  tenant  refuse  to  repair  contrary  to 

ten  agreement,  it  may  be  as  well  to  declare  agreement,  and  his  landlord  (the  plaintiff) 

upon  it,  as  recommended  in  the  note  to  the  who  is  himself  a  lessee,  and  bound  under 

precedent,  ante,  307,  note.      When  plaintiff  pain*  of  forfeiture  to  keep  the  premises  in 

may  declare  as  upon  a  demise,  see  13  East,  repair,  enter  and  repair  them  without  the  de- 

18.     If  the  action  be  for  not  taking  care  of  fendant's  assent,  the  measure  of  damages  in 

farnitnre,  &c.  see  a  precedent,  post,  339.  assumpsit  for  not  repairing,  shall  be  the  sum 

It  has  been  supposed  that  the  law  implies  expended,  2  B.  C.  273. — 3  D.  &  R,  523,  S. 
a  contract  on  the  part  of  a  tenant  from  year  C.  :  and  if  the  landlord  (the  plaintiff)  do  not  • 
to  year,  to  keep  the  premises  in  a  tenantable  enter  and  repair,  and  be  sued  by  his  lessor, 
repair  and  not  to  commit  waste.      I  Saund.  and  the  tenant  refuse  to  repair  or  defend  the 
323  b.  n.   7. — Co.  Lit.  57.  a.  7. — I   J.  B.  action,  the  damages  and  costs  recovered  by 
Moore,  100.     He  is  not  bound  to  make  sub-  the   ground   landlord  against  the    plaintiff 
ttantial  and  lasting  or  general  repairs,  such  may  form  the   measure  of  damages  against 
as  putting  a  new  roof  on  an  old  house,  put-  the  tenant.     3  B.  &>  C   533. — 5  O.  &  R. 
ttog  in  new  main  beams,  &c.      2  Esp.  589.  542,  S.  C.  and  see  5  B.  «&  C.  603. 
—•Co.  Lit  57  a. — 2  Saund.  352,  n.  7. — Holt,        As  to  what  fixtures  a  tenant  may  remove,  * 
C.  N.  P.  7,  8.-2  Bla.  Rep.  840.-^2  B.  <&  C.  and  at  what  time,  see  2  East,  88.-3  East, 
278.— Chit.  jun.   Contr.  101.      He  is  only  38 — and  cases  cited  in  note,  ante,  30X. 
impliedly  liable  to  make  fair  and  substan-         It  has  been  considered  that  Case  may  be 
till  repairs,  such  as  putting  in  windows,  &c.  supported   against  a  tenant  from  year  to 
broken  by  him,  so  as  to  prevent  waste  and  year,  for  permissive  as  well  as  voluntary 
decay.    Id.     And  it  should  seem  that  the  waste,  see  2  Saund.  252  c,  and  the  forms 
law  only  implies  a  contract  to  use  the  pre-  there  given  ;  and  see  5  B.  &  C.  603. — Sed 
miaes  in  a  tenajU-like  manner,  and  not  to  vide  7  Taunt.  392. — 1  J.  B.  Moore,  100,  S. 
contract  to  keep  the  premises  in  repair,  and  C. — 2  Bla.  Rep.  1111. — Case  cannot  be  sup- 
consequently,  where  a  tenant  from  year  to  ported  for  permissive  waste  against  a  mere 
year  is  sued  for  not  repairing,  an  express  tenant  at  will.     1  New  Rep.  290. — 1  Saund. 
contract  must  be  stated  in  the  declaration,  323  b.      See  more  fully,  ante,  vol.  i.  Index, 
tnd  proved  on  the  trial.      1  Marsh.  567. — 6  tit.  "  Vfaste.' 
Taunt.  301.— Holt.  Rep.  7.— Sed  vide  2  B. 
&  C.  273—3  D.  R.  528,  S.  C. 
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n  lASB-  ^  time  and  upon  the  teims  aforesaid^  and  that  the  said  defendant  was, 

▲•▲urn   ^^^  continued  tenant  to  the  said  plaintiff  of  the  said  messuage,  garden, 

fMMAjn.   and  pranises,   with  the  appurtenances,  under  and  by  virtue  of  the  said 

tenancy,  for  a  long  space  of  time,  to  wit,,  from  the  time  of  making  his 

promise  and  undertaking  aforesaid,  until  and  upon  the day  of,  &c. 

Nevertheless  the  said  defendant  not  regardmg  his  said  promise  and  under- 
taking, but  contriving  and  intending  to  deceive  and  defraud  the  said  plab- 
tiff  in  this  behalf,  did  not  nor  would,  after  the  making  of  his  promise  and 
undertaking,  and  during  the  continuance  of  the  said  tenancy,  keep  the 
said  messuage,  garden,  and  premises,  with  the  appurtenances,  in  good  and 
tenantable  repair,  order,  and  condition,  according  to  his  said  promise  and 
undertaking ;  but  on  the  contrary  thereof,  he  the  said  defendant,  after  the 
making  of  his  said  promise  and  undertaking,  and  during  the  continuance 
of  his  said  tenancy,  to  wit,  on  the  day  and  year  first  above  mentioned,  and 
from  thence  until  and  upon  the  said,  be.  wrongfully  and  unjustly  suffered 
and  permitted  the  said  messuage,  garden,  and  premises,  with  the  appurten- 
ances, to  be  and  continue,  and  the  same  were,  for  and  during  all  that 
time,  ruinous,  prostrate,  foul,  and  in  bad  and  untenantable  repair,  order, 
and  condition,  for  want  of  good  aud  neediiil  and  necessary  repairing, 
cleansing,  and  amending  thereof.  And  afterwards,  to  wit,  on  die  day  and 
year  last  aforesaid,  he  the  said  defendant  wrongfully  and  unjustly  yielded 
and  delivered  up  to  the  said  plaintiff  the  said  premises  so  ruinous,  pros- 
trate, broken  down,  foul,  and  in  bad  and  untenantable  order,  repair,  and 
condition  as  aforesaid,  contrary  to  his  said  promise  and  undertaking  to  wit, 
at,  be.  (venue)  aforesaid. — [Add  the  following  count,] 


[*313] 

Second 
count,  for 
using  thd 
premises 
in  an  un- 
tenant- 
like  man- 
ner (b). 


And  whereas  also  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at, 
&c.  (venue)  aforesaid,  in  consideration  that  the  "i^aid  defendant  had  become, 
and  then  was,  tenant  to  the  said  plaintiff  of  a  certain  other  messuage,  gar- 
den, and  premises,  with  the  appurtenances,  he  the  said  defendant  under- 
took, and  then  and  there  faithfully  promised  the  said  plaintiff  to  use  the 
said  last-mentioned  messuage,  garden,  and  premises,  with  the  appurte- 
nances, in  a  tenant-like  and  proper  manner,  for,  and  during  the  continuance 
of  the  said  last-mentioned  tenancy.  And  although  the  said  last-mentioned 
tenancy  did  continue  and  endure  for  a  long  space  of  time,  to  wit,  from  the 
day  and  year  last  aforesaid,  until  and  upon,  &c.  (or  hitherto)  to  wit,  at, 
&c.  (venue)  aforesaid,  yet  the  said  defendant,  not  regarding  his  said  last- 
mentioned  promise  and  undertaking,  but  contriving  and  fraudulently  in- 
tending to  deceive  and  injure  the  said  plaintiff,  did  not  nor  would,  during 
the  continuance  of  the  said  last-mentioned  tenancy,  use  the  said  last-men- 
tioned messuage,  garden,  and  premise,  with  the  appurtenances,  in  a 
tenant-like  and  proper  manner ;  but  on  the  contrary  thereof,  he  the  said 
defendant,  during  the  continuance  of  the  said  last-mentioned  tenancy,  so 
improperly  behaved   and  conducted  himself  in  that  behalf,  and  used  the 


(6)  This  count,  founded  on  the  implied 
contract,  is  sustainable  against  any  tenant, 
however  short  his  interest,  Holt,  C.  N.  P. 
2—1  Marsh.  Rep.  567.-4  East,  154.— 4  T. 
R.  373  ;  and  thou^'h  there  be  a  special 
agreement  (which  is  to  be  the  basis  of  a  fu- 
ture  lease)  containing  several  obligations, 
one  of  which  is  to  keep  the  premises  in 


tenantable  repair,  this  count  will  suffice, 
without  setting  out  the  agreement,  which 
may  be  ffivcn  in  evidence  to  support  this 
count.  2  Barn.  &  Cres.  273  —3  Dow  A> 
Rj.  522.  S.  C.  See  a  form  for  not  Uking 
care  of  furniture,  post,  339.  The  action 
might  be  framed  in  Case  for  the  breach  oi 
duty. 
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said  lastHiientioned  messuage,   garden,  and    preimses,  with  the  appurto-  '^  i-avs- 
nances,  and  the  trees  and  chattels    therein  in  so  untenant^like  and  im-    ^ejiijriT 
proper  a  manner,  that  by  reason  thereof  the  said  last-mentioned  messuage,    tsvuit. 
garden,  and  premises,  with  the  appurtenances,  to  wit,  on  the  day  and  year 
first  aforesaid,   then  and  there   became,  and  were,  and  still  are,  ruinous, 
broken  down,  destroyed,  prostrated,   foul,  miry,  and  greatly  dilapidated, 
and  the  trees  of  the  said  plaintiff  growing  in  and  upon  the  said  last-men- 
tiooed  pr^nises,  then  and  there  became  and  were  greatly  damaged  and 
spoiled,  to  wit,  at,  &c.  (venue)  aforesaid. — [If  plaintiff  has  expended  any 
money  in  repairs,  add  an  averment  of  damage  to  that  effect,  and  comts 
for  money  paid  and  account  stated,  and  breach.] 

For  that  whereas,  before  and  at  the  several  times  hereinafter  mention-  J^i^^"* 
ed,  the  said   defendant  held  certain  premises,  ^ith  the  appurtenances,  as  landlord 
tenant  thereof,  to  one  E.  F.  at  and  under  a  certain  yearly  rent,  to  wit,  &c.  ^n  impli- 
pajrable  by  the  said  defendant  to  the  said  E.  F.  to  wit,  at,  &c.  (veniLe)  ;  JracL°to 
and  thereupon  heretofore,  to  wit,  on,  be.  at,  &c.  (venue)  in  consideration  indemnify 
that  the  said  plaintiff,  at  the  special  instance,  be.  had  become  and  was  ^""i^t 
tenant  to  the  said  defendant  of  the  said  premises,  with  the  appurtenances  ^yment 
at  and  under  a  certain  yearly  rent  to  wit,  be.  therefore  payable  by  the  of  ground 
said  plaintiff,  to  the  said  defendant  he  the  said  defendant  undertook,  and  'rMi^^'-i 
then  and  there  faithiiilly  promised  the  said  plaintiff,  during  the  continuance    l  *^^^-l 
of  the  said  last-mentioned  tenancy,  to  indemnify  and  save  harmless  the 
said  plaintiff  firom  and  against  the  payment  of  the  said  yearly  rent  so  pay- 
able to  the  said  £.  F.  as  aforesaid,  and  from  and  against  any  distress,  or 
action,  costs,  charges,  damages,  or  expenses,  which  should  or  might  be 
made,   brought,   arise,  or  happen,  for  or  by  reason  of  the  non-payment 
thereof.      And  although  the  said   tenancy  of  the  said  plaintiff  was  and 
continued  for  a  long  time  after  the  making  of  the  said  promise  and  under- 
taking of  the  said  defendant,  to  wit,  until  and  upon,  &c.  (or  thence  hith- 
erto), yet  the  said  plaintiff  in  fact  saith,  that  the  said  defendant  not  re- 
garding his  said  last-mentioned  promise  and  undertaking,  but  contriving 
and  mtending  to  definud  the  said  plaintiff  in  this  behalf,  did  not  nor  would, 
during  the  continuance  of  the  said  tenancy  of  the  said  plaintiff  as  afore- 
said, indemnify,  or  save  harmless,  the  said  plaintiff  according  to  his  said 
promise  and  undertaking,  but  wholly  neglected  so  to  do,  to  wit,  at,  be.    > 
(venue)  af(»resaid,  and  by  reason  thereof,  after  the  making  of  the  said  pro- 
mise and  undertaking  of  the  said  defendant,  and  during  the  continuance 
of  the  said  respective  tenancies,  and  whilst  the  said  plaintiff  occupied  and 
enjoyed  the  said  premises  as  such  tenant  as  aforesaid,  to  wit,  on,  &c.  (day 
of  distress,  or  about  it)  at,  &c.  (venue)  a  certain   distress  was  made  by 
and  on  behalf  of  the  said  E.  F.  on  certain  goods  and  chattels  of  the  said 
phuntiff,  then  in  and  upon  the  said  premises,  for  a  certain  sum  of  money, 

(c)  Aa  to  declarationa  for  not  indemnify-  be  by  deed.    5  B.  &C.  789.  But  Case  will, 

ing,  see  post,  316.  A  stranger,  whose  goods  it  seems,  lie  in  all  cases,  and  in  some  respects 

haye  been  distrained,  and  who  has  paid  the  is  the   most  preferable  form  of  action.     See 

rent  in  money,  may  recover  the  amount  of  Id.  589,  where  see  a  form  in  Case  by  a  les- 

the  rent  so  paid  in  assumpsit,  on  the  com-  see  against  his  assignee,  for  not  indemnify- 

moo  count  for  money  paid.    8  T.  R.  308.  ing  against  repairs,  whereby  lessor  recover- 

Bot  to  recover  damages  he  must  declare  ed  against  lessee ;  and  see  a  form  in  Case, 

specially,  see   11   East,  52.     Assumpsit  Is  post,  764.     See  also  a  form  in  CovenaiU,  for 

Bot  the  remedy  for  the  breach  of  a  promise  breach  of  quiet  enjoyment,  post,  559. 
of  this  nature,  if  the  demise  to  the  tenant 
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BT  LAND-  to  wit,  the  sum  of  — L  then  due  and  in  airear  to  the  said  E.  F.  for  and  in 
▲GAursT  respect  of  the  said  yearly  rent  so  payable  to  him  as  aforesaid,  and  by 
TsvAHT.  means  of  the  premise>s  he  the  said  plaintiff  was  not  only  put  to  and  suffer- 
ed great  trouble  and  inconvenience,  but  was  forced  and  obliged  to  and  did 
necessarily  pay  the  said  sum  of  — L,  together  with  the  charges  of  the  said 
dbtress,  in  the  whole  amounting  to  a  large  siun  of  money,  to  wit,  the  sum 
of  — L,  and  was  and  is,  by  means  of  the  premises  otherwise  greatly  injur- 
ed and  damnified,  to  wit,  &c.  (venue)  aforesaid. — [If  the  goods  were  sold 
under  the  distress,  then  state  that  fact  accordingly. — Add  the  count  far 
money  paid — account  stated — and  breach.] 


ON      OUAR- 
AVTIKS. 


XXIV.  ON  GUARANTIES. 


m?te  to'be  ^^^  ^^^^  whereas  heretofore,  to  wit,  on,  fcc.  (day  of  guarantee  or  about 
.  accounta-  t^)  at,  &LC.  (venue)  in  consideration  (2)  that  the  said  plaintiff,  at  the  spe- 
^^^Ja'  m  ^^^^  instance  and  request  of  the  said  defendant,  would  (here  set  out  the 
to  a  third  ^^^'^^  of  ^^^  guarantee  as  relates  to  the  consideration  for  it.  In  the  cast 
person  upon  which  this  form  was  framed  it  was  thus)  [sell  and  deliver  to  one  E, 
(^]^  F.  on  credit,  all  such  goods  as  he  the  said  E.  F.  should  have  occasion  for 

I-  J  and  require  of  the  said  plaintiff  in  *the  way  of  his  trade  and  business  of 
a  hemp  merchant]  he  the  said  defendant  undertook,  and  then  and  there 
faithfully  promised  tlie  said  plaintiff  (here  set  out  the  defendanfs  promise, 
which  in  the  case  upon  which  this  form  was  dravmy  was  thus)  [to  be  ac- 
countable to  the  said  plaintiff  for  whatsoever  goods  he  the  said  plaintiff 
should  sell  and  deliver  to  the  said  E.  F.  as  aforesaid.]  And  the  said 
plaintiff  avers,  that  he,  confiding  in  the  said  promise  and  undertakmg  of 
the  said  defendant,  did  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
at,  &c.  (venue)  aforesaid  (here  aver  plaintiff's  performance  of  the  consid- 

(d)  See  a  form,  1  Rich.  C.  P.  471.— 2  and  sold  to  him,  and  delivered  to  a  third 

Lord    Raym.    1085.       Whenever    the  de-  person  at  his  request,  ]  Saund.  2U  a.  b.— 2 

fendant  is  collaterally  liable  to  pay  for  goods,  Campb.  215.— Ventr.  268,  293 ;  bat  the  de- 

&c.  furnished  to  a  third  person  (for  the  cri-  claration  need  not  state  that  the  contract 

terionof  which,  8ee2T.  R.  80,  bl.— 3Chit.  was  in   writing.    1   Saund.    276,  n.  1.— 6 

Com.  Law,  318  to  322.-1   Chit.  Col.  SUt.  Bing.    259.      (Vide    Rogers  v.  V^arner,  8 

tit.    frauds.)      (Vide   Leonard  v.    Vreden-  Johns.  Rep.   119-)       When  the  guarantee 

burg,  8  Johns.   Rep.  29.^   his  undertaking  continues,  see  12  East,  237. — 2  Campb.  413, 

must  be  in  writing  under  the  29  Car.  2.  c.  436. — 6  Bingh.  244,  276. — Chit.  jun.  Coot 

3.  8.  4,  and  must  state   the  consideration  of  205. — 3  Chit.  Com.  Law,  323;  and  forcon- 

the  defendant's  undertaking,  5  East,  10 — 4  struction  of  guarantees,  see  id.  322.    When 

B.  &,  A.  595—6  J.  B.  Moore,  86 —  1  Saund.  party  guaranteeing  is  discharged  or  releas- 

211  a;  (Vide   Simpson  v.  Patton,  4  Johns,  ed.    3  Chit.  Com.   Law,  324  to  327.— 2  D. 

Rep.   422.    Jackson  v.  Rayner,   12  Johns.  &  R.  61.— 1   B.  &  C.  10,  S.  C.  D.  &  R. 

Rep.  291.— 4   Cranch.  235.-5  Mass.  Rep.  337.— 2  Swanst.  190.— 4  J.  B.Moore,  153. 

301  (J)  (and  the  declaration  must  be  spe-  How  far  a  surety  maybe  relieved,  3  Chit, 

cial  as  above,  and  not  merely  lor  goods  sold  Com.  Law,  328  to  335. 
and  delivered  to  the  defendant,  or  bargained 

(1)  See  the  note  to  Ex  parte  Grarden,  15  Ves.  Jun.  286.  Am.  Ed.  1822.  3  Brod.  & 
Bing.  14.     Packard  v.  Richardson,  17  Mass.  122. 

(2)  Where  the  guaranty  is  simultaneous  with  the  original  undertaking,  and  they  form 
but  one  trahsaction,  it  is  unnecessary  to  state  the  consideration,  in  the  memorandum;  the 
consideration  passing  between  the  creditor,  and  the  principal  debtor,  is  alone  sufficient  to 
support  the  promise  of  the  guaranty,  and  may  be  proved  by  parol,  8  Johns.  89.  11 
Johns.  221. 


n 
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eradouj  and  tvhich  may  be  thusy  mutatis  mutandis)  sell  and  deliver  to  the  o'  ouar- 
said  E.  F.  on  certain  credit,  then  and  there  agreed  upon  between  the  said 
plaintiff  and  E.  F.  certain  goods  of  great  value,  which  he  the  said  E.  F. 
then  and  there  had  occasion  for  and  required  of  the  said  plaintiff,  in  the 
wa)[  of  his  trade  and  busmess,  and  at  and  for  certain  reasonable  prices 
then  and  there  agreed  upon  by  and  between  the  said  plaintiff  and  the  said 
E.  F.  (or,  if  no  stipulated  price,  say,  "  at  and  for  certain  reasonable  sums 
of  money,  amounting,  be")  amounting  in  the  whole  to  a  large  sum  of 
money,  to  wit,  the  sum  of — L  of  lawful  money  of  Great  Britain,  and 
that  although  the  said  credit  and  the  time  for  payment  of  the  price  of  the 
said  goods,  by  the  said  E.  F.  to  the  said  plaintiff,  hath  long  since  elapsed, 
yet  the  said  E,  F.  hath  not  (although  he  was  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  at,  be.  (venue)  aforesaid,  requested  by  the  said 
plaintiff  so  to  do)  (c)  as  yet  paid  to  him  the  said  sum  of  — L,  or  any  part 
thereof,  but  hath  hitherto  (f)  wholly  neglected  and  refused  so  to  do,  to 
wit,  at,  &c.  (venue)  aforesaid,  of  all  which  said  premises  the  said  defend- 
ant afterwards,  to  wit,  on  the  day  and.year  last  aforesaid,  there  had  notice ; 
yet  the  said  defendant  not  regarding  his  said  promise  and  undertaking,  but 
contriving  and  intending  to  deceive  and  defraud  the  said  plaintiff  in  this 
behalf,  hath  not  as  yet  accounted  to  the  said  plaintiff,  or  paid  the  said  sum 
of  money,  or  any  part  thereof,  for  the  said  goods,  or  any  part  thereof  (al- 
though he  the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at,  &c.  (venue)  aforesaid,  was  requested  by  the  said  plaintiff  so 
to*do),  and  hath  hitherto  wholly  neglected  and  refused,  and  still  wholly  [*316] 
neglects  and  refuses  so  to  do,  and  the  said  sum  of  — /.  still  remains  whol- 
ly due  and  unpaid  to  the  said  plaintiff,  to  wit,  at,  fac.  (venue)  aforesaid. — 
[Add  such  special  counts  as  may  be  necessary,  varying  the  statement  of 
the  promise,  and  of  the  averments,  so  as  to  meet  the  evidence,  and  if  there 
be  any  doubt  whether  the  defendant  be  collaterally  liable,  add  counts  for 
goods  bargained  and  sold — and  sold  and  delivered — money  had  and  re- 
ceked — and  an  account  stated — and  breach.]  jraaTantee 

to  pay  tlie 

See  a  form  of  Declaration,  ante,  252.  ,^^>' ^^  * 

'  '  third  per- 

son, in 
considera- 
^— —  tion  of 

'  forbear- 

ance. 

XXV.  ON  PROMISES  TO  INDEMNIFY.  m.",'.To 

INDXHiri- 

For  that  whereas  heretofore,  to  wit,  on,  &c.   (date  of  bill)  at,  &c.  (t?e-       '*^- 
fttte)  in  consideration  that  the  said  plaintiff,  for  the  acconmiodation,  and  at  ce^tor'of 
the  special  instance  and  request  of  the  said  defendant,  would  accept  a  a  bin  of 
certiun  bill  of  exchange  in  writing,  bearing  date  a  certain  day  and  year  f'*'?^"^®. 
therein  mentioned,  to   wit,  the   day  and  year  aforesaid,  and  made  and  commoda- 

tion  of  de- 

(e)  Cro.  Jac.  500.  1— Cro.  Eliz.  85,  91.  2  Plead.  A.  38.      See  a  similar  action  and  the  pendant. 

Hen.  Bla.  131.— 1   Stra.  88.  Sid  quesre,  if  pleadings,  3  Wils.  346.  ^^^  not  m- 

it  be  the  necessary  averment.  A  contract  to  indemnify  is  generally  tm-  demnifj^- 

(/)  It  seems  not  necessary  to  deny  a  pay-  plied,  as  on  t)ie  part  of  a  derendant  to  in-  'PJ[  £,  '^' 

ment  by  the  third  person.    1  Sid.  178. — 2  demnify  a  person  who  becomes  bail  for  him,  ^^»  ""^* 

Bol.  738, 1.  15.  3  Wils.  262  ;  or  a  surety  for  him  at  his  re-  U")- 

(g)  See  other  forms  for  not  indemnify-  quest,  2  T.  R.  105.— 7  T.  R.  568.-2  B.  Sc 

iof,  post,  318  to  321.  —  1   Wentw.   288.  P.  268  ;  or  a  broker  on  making  a  distress, 
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Off  PRO-  (ii^^Yxi  by  the  said  defendant  on  the  said  plaintiff,  ^*tod  wh^eby  the  said 
ivDmiri-  defendant  required  the  said  plaintiff  [two]  months  after  the  date  thereof, 
FT.  to  pay  to  the  order  of  the  said  defendant  the  sum  of  [50/.]  as  for  value 
received  (A),  and  would  deliver  the  same  s6  accepted  to  the  said  defend- 
ant, in  order  that  he  the  said  defendant  might  negociate  the  same  for  his 
own  proper  use  and  benefit,  he  the  said  defendant  undertook,  and  then 
and  there  faithfully  promised  the  said  plaintiff  [to  provide  money  for  the 
payment  of  the  said  bill  of  exchange  when  the  same  should  become  due 
and  payable,  and]  to  indemnify  and  save  harmless  the  said  plaintiff  from 
any  loss  or  damage,  for  or  by  reason  of  his  acceptance  of  the  said  bill  of 
exchange  as  aforesaid.  And  the  said  plaintiff  avers,  that  he  confiding  in 
the  said  promise  and  undertaking  of  the  said  defendant,  did  afterwards,  to 
wit,  on,  &;c.  the  day  and  year  aforesaid,  at,  be.  (venue)  aforesaid,  accept 
the  said  bill  of  exchange,  and  deliver  the  same  so  accepted  to  the  said 
defendant  for  the  purpose  aforesaid;  and  although  the  said  bill  of  ex- 
change, so  accepted  as  aforesaid,  was  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at,  &c.  (venue)  aforesaid,  negociated  by  the  said  defendant 
for  his  own  proper  use  and  benefit,  and  the  same  hath  long  since  become 
due  and  payable,  to  wit,  at,  fcc.  (venue)  aforesaid ;  yet  the  said  defend- 
ant not  regarding  his  said  promise  and  undertaking,  but  contriving  and 
fraudulently  intending,  craftily  and  subtly  to  deceive  and  defraud  the  said 
plaintiff  in  this  behalf,  did  not  nor  would  [provide  money  for  the  payment 
of  the  said  bill  of  exchange  when  the  same  became  due  and  payable,  nor] 
indemnify  or  save  harmless  the  said  plaintiff  from  any  loss  or  damage,  for 
or  by  reason  of  his  acceptance  of  the  said  bill  of  exchange  as  aforesaid, 
but  wholly  neglected  and  refiised  so  to  do  ;  by  means  and  in  consequence 
whereof,  the  said  plaintiff  as  such  acceptor  of  the  said  bill  of  exchange 
as  aforesaid,  aflerwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (oe- 
nue)  aforesaid,  was  called  upon,  and  forced  and  obliged  to  pay,  and  did 

then  and  there  pay  to  one the  holder  thereof,  the  said  sum  of  money 

in  the  said  bill  of  exchange  specified,  together  with  certain  interest  there^ 

on,  and  the  costs  of  a  certain  action  before  then  brought  in  the  court  of 

[•318]    our  lord  the  king,  before  the  king  himself  (i)  on  the  *said  bill  of  exchange, 

by  the  said against  the  said  plaintiff,  in  the  whole  amounting  to  a 

large  sum  of  money,  to  wit,  the  sum  of  — L  of  lawfiil  money  of  Great 
Britain,  and  thereby  also  the  said  plaintiff  sustained  and  incurred  divers 

though  not  reffular.    4  fiingh.  74.    If  the  enable  a  furety  to  sue,  see  8  East,  593. — 3 

thing  to  be  done  be  obviously  illegal,  no  Wils.  13. — 1  Atk.  262 ;  and  as  to  how  far 

contract  to  indemnify  can  be  implied,  bat  a  aurety  has  his  remedy  against  the  princi- 

otherwise  where  the  act  is  not  apparently  pal,  3  Chit.  Com.  Law,  330 ;  of  the  reme- 

illegal.    8  T.  R.  186,  and  see  in  general  as  dies  by  one  surety  against  another.    3  Chit, 

to  contracts  of  indemnity,  4  Bingh.  74.  Com.    Law,  335.  —  3  D.   &  R.  112.    8 

When  the  debt  of  the  principal  has  been  Bwanst.  185. 

paid  by  the  surety,  a  comjnon  count  for  mo-  (A)  The  bill  of  exchange  may  be  describ- 

ney  paid  is  sufficient ;  but  when  a  surety  ed  concisely,  according  to  its  legal  effect. 

has  not  actually  paid  the  debt  in  money,  (i)   if  the   defendant  was  arrested  state 

but  has  only  given  security  for  it,  or  he  has  the  fact  accordingly,  and  let  the  averment 

sustained  any  costs  or  damage,  the  declara-  of  damage  be  according  to  the  fact.      AU 

tion  should  be  special.      3  East,  169.    8  T.  these  costs,  &c.  are  recoverable.    I  Atk. 

R.  610.-7  T.  R.  204—11   East,  52—6  262.-3  Wils.   13.— 8   East,  593.     Bat  it 

Bingh.  299.      By  declaring  specially,  a  set-  seems  the    plaintiff  cannot  recover  more 

off  may  sometimes  be  avoided.     5  B.  &  than  taxed  costs,  see  4  Taunt.  7. — ^Ry.  Sl 

A.  95.  Moo.  C.  N.  F.  419.-5^  vide  1  Stark.  306. 
What  is  a  legal  damnification,  so  as  to 


€C0ls  and  expenses,  amounliDg,  to  wit^  to  the  sum  of --^  in  wd  ^bout   w  vb«^ 
the  settfing  and  putting  an  end  to  the  said  action ;  and  by  means  of  the  ^^^^^|J^ 
said  several  premises  tibe  said  plaintiff  hath  heen  and  is  danmified  to  the       si, 
UDOuot  thereof,  to  wit,  at,  &c.  (venue)  aforesaid. — [Add  another  county 
miUmg  the  v>arde  jketween  bracketi,  relative  to  the  defendawfi  providing 
mtmtyfor  the  payment  of  the  biUy  and  if  only  one  count  he  deiired,  then 
it  may  as  weU  be  framed  omitting  those  idords. — Add  all  the  momy  counts^ 
and  aeeauni  stated^  and  common  breach,  applicable  to  those  counts.\ 

For  that  whereas,  heretofore,  to  wit,  on,  be.  (date  of  note  or  about  it)  By  the 
at,  &c.  (venue)  in  consideration  that  the  said  plaintiff,  at  the  special  instance  Q'^^'  ?^ 
and  request  of  the  said  defendant,  and  for  his  acconunodation,  would  make  sor^  note 
and  deliver  to  one  T.  H.  his  certain  promissoiy  note  in  writing,  and  there-  m^«  for 
by  promise  to  pay  to  the  said  T.  H.  or  order,  on  demand,  the  sum  of — L  ^^^^^ 
as  fer  value  received  by  the  said  plaintiff,  of  the  said  T.  H.  he  the  said  tion  of  de- 
defendant  undertone,  and  then  and  there  fiadthfiilly  promised  the  said  plain-  ^n^^nt, 
tiff,  that  he  the  said  defendant  would  save  harmless  and  indemnify  the  said  aJiuii^^' 
plaintiff  against  the  payment  of  the  said  sum  of  — 1.  in  the  said  note  mention-  inf ,  &c. 
ed,  and  all  charges  and  expenses  he  should  bear,  sustain,  or  be  put  unto,  W' 
by  reason  of  his  making  and  delivering  of  his  said  note  to  the  said  T.  H. ; 
and  the  said  plaintiff  in  fact  saith,  that  he,  confiding  in  the  said  promise 
and  undertaking  of  the  said  defendant  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at,  be.  (venue)  aforesaid,  did  make  his  certain  promissory 
note  in  writing,  bearing  date   the  same  day  and  year  aforesaid,  and   did 
thereby  promise  to  pay  to  the  said  T.  H.  or  order,  on  demand,  the  said  . 
snm  of—/,  as  for  value  received  by  the  said  plaintiff  of  the  said  defend- 
ant, and  that  he  the  said  plaintiff  did  deliver  the  said  *bote,  so  made  by    [*319] 
him  as  aforesaid,  to  the  said  T.  H. ;   and  the  said  plaintiff  further  saith, 
that  the  said  defendant,  not  having  saved  harmless,  and  indemnified  the 
said  plaintiff  against  the  payment  of  the  said  sum  of  — L  in  the  said  note 
specified  by  the  payment  hereof,  or  of  any  part  thereof,  to  the  said  T. 
H. ;  and  the  said  sum  of  money  being  wholly  unpaid,  he  the  said  plain- 
tiff afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue)  was 
compelled  and  obliged  to  pay,  and  did  ihen  and  there  pay  to  the  said  T. 
H.  the  said  sum  of  — L  in  the  said  note  mentioned  and  contained,  bemg 
then  and  there  due  and  payable  by   virtue  of  the  said  note,  whereof  the 
said  defendant  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c. 
(tenue)  aforesaid  had  notice ;  nevertheless  the  said  defendant,  not  regard- 
ing his  said  promise  and  undertaking,  but  contriving  and  intending  to  de- 
ceive and  defiraud  the  said  plaintiff  in  this  behalf,  bath  not  yet  repaid  to 
the  said  plaintiff  the  said  sum  of  — L  or  any  part  thereof,  nor  in  any  man- 
ner mdemnified  him  on  account  of  his  having  paid  the  same,  (although  so 
to  do  he  the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, and  oftentimes  since  hath  been  requested  by  the  said  plaintiff,  to  wit, 
at,  be.  (venue)  aforesaid,)  but  hath  hitherto  wholly  neglected  and  refiised, 
and  still  doth  neglect  and  refuse  so  to  do,  to  wit,  at,    &c.  (venue)  afore- 
said (/). — [Add  the  money  counts,  account  stcUed,  and  breach.] 

(k)  There  ib  an  implied  promiae  to  in-        (t)  If  a  plaintiff  has  raitained  any  epe- 
demniij  in  this  case.    Ante,  316,  n.  (g),         cm  damaire,  it  shoald  be  here  inserted,  see 

ante,  316. 

VeL.  n.  32 
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1118X8  TO 

IVDBKVI- 

FT. 

For  not 
indemni- 
fying bail 
to  the 
Bheriff 
(m). 


For  that  whereas  heretofore,  to  wit,  on,  &c.  (teste  of  writ)  a  certain  writ 
of  our  said  lord  the  king,  called  a  [mm  omittcu  ^capias  ad  respondendum^ 

directed  to  the  sheriff  of ,  was  issued  out  of  the  court  of  our  said  lord 

the  king  of  the  bench  at  Westminster,  in  the  county  of  Middlesex,  by  which 
said  writ  our  said  lord  the  king  commanded,  &c.  [set  out  the  writy  the  ittr 
dorsement  for  bail,  the  delivery  to  the  sheriff,  and  the  arrest,  as  post,  445, 
Declarations  in  Debt  on  Bail-bonds,]  And  thereupon,  afterwards,  and 
before  the  return  of  the  said  writ,  on,  &c.  (date  of  bail-bond)  at,  &c. 
(venue)  in  consideration  that  the  said  plaintiff,  at  the  special  instance  and 
request  of  the  said  defendant  would,  together  with  one  J.  T.  become  bail 
and  surety  for  him  the  said  defendant,  and  would,  as  such  bail  and  surety, 
seal,  and  as  his  act  and  deed  deliver  to  the  said  R.  B.  as  such  sheriff  as 
aforesaid,  his  certain  writing  obligatory,  commonly  called  a  bail-bond,  m 
the  penal  sum  of  — L  of  good  and  lawful  money  of  Great  Britain,  to  be 
paid  to  the  said  sheriff,  with  a  condition  to  the  said  writing  obligatory 
subscribed,  that  if,  be.  [here  set  out  the  condition  verbatim]  he  the  said 
defendant  undertook,  and  then  and  there  faithiuUy  promised  the  said  plain- 
tiff, that  he  the  said  defendant  would  perform  the  said  condition  of  the 
said  writmg  obligatory,  and  save  harmless  and  mdemnify  the  said  plaintiff 
from  all  payments,  damages,  costs,  and  expenses,  which  he  the  said  plain- 
tiff should  or  might  incur,  bear,  pay,  sustain,  or  be  put  unto,  by  reason  or 
by  means  of  his  so  becoming  bail  and  surety  for  the  said  defendant  as 
aforesaid ;  and  the  said  plaintiff  in  fact  saith,  tiiat  he,  confiding  in  the  said 
promise  and  undertaking  of  the  said  defendant,  did  afterwards,  to  wit,  on 
the  said,  &c.  at,  be.  (ventie)  aforesaid,  seal,  and  as  his  act  and  deed  de- 
liver to  the  said  R.  B.  as  such  sheriff  as  aforesaid ;  the  said  writing  ob- 
ligatory, called  a  bail-bond,  conditioned  as  aforesaid,  yet  the  said  defendant, 
not  regarding  his  said  promise  and  undertaking,  but  contriving  and  intend- 
ing to  deceive  and  defraud  the  said  plaintiff  in  this  behalf,  did  not  nor 
would  appear  before  the  said  justices  of  the  bench  of  our  said  lord  the 
king  at  Westminster  aforesaid,  in  eight  days  of  the  Purification  aforesaid, 
in  the  said  condition  mentioned,  to  answer  to  the  said  I.  L.  and  W.  E. 
in  the  said  plea  in  the  said  condition  mentioned  :  according  to  the  form 
of  the  said  condition,  by  reason  whereof  the  said  writing  obligatory  be- 
came forfeited,  and  the  said  plaintiff  thereby  became  liable  to  the  said 
sheriff  in  the  said  penal  sum  of  — L ;  and  thereupon  the  said  R.  B.  as 
such  sheriff  as  aforesaid,  afterwards,  to  wit,  on,  &c.  at,  &c.  at  the  request, 
costs,  and  charges  of  the  said  I.  L.  and  W.  E.  the  plaintifis  in  the  said 
suit,  by  an  indorsement  on  the  back  of  the  said  writing  obligatory,  duly 
assigned  the  said   writing  obligatory  to  the  said  I.  L.  and  W.  E.     And 


(m)  See  3  Wila.  262.-2  Bl.  Rep.  794. 
Bail  may  recover  against  the  principal  any 
expenses  thej  may  have  incurred  in  taking 
him  into  custody  for  the  purpose  of  surrend- 
ering him.  5  Esp.  N.  P.  (-.  171.— 5crf  vide 
1  C.  tSf'  P.  434.  But  it  is  a  general  rule, 
that  to  support  the  common  count  for  mo- 
ney paid,  the  defendant  must  have  been 
originally  liable  to  the  debt,  or  money  paid 
by  the  plaintiff.  1  M^Clel.  48,  25.  There- 
fore it  ia  proper  to  declare  specially  on  the 
implied  contract  to  indemnify,  as  above. 
Where  the  surety  has  paid  expenses  or  in- 
curred a  loss  beyond  the  amount  of  the 


debt,  or  money  fcr  which  he  became  bound 
for  the  defendant ;  and  where  a  surety 
takes  a  bond  or  other  specific  security  from 
his  principal,  he  cannot  resort  to  the  count 
for  money  paid  on  the  implied  assumpsit.  2 
T.  R.  100,  104.— 8  Taunt.  365—2  J.  B. 
Moore,  411,  S.  C— Chitty  jun.  Cont  180. 
See  a  form,  for  not  indemnifying  bail  below, 
4  B.  &  A.  435.  In  assumpsit  for  not  in- 
demnifying bail  an  averment  that  judg- 
ment was  recovered  against  plaintiff,  in  Mi- 
chaelmas Term,  and  evidence  that  the  judg- 
ment was  in  Hilary  Term,  is  no  variance.  4 
B.  &  A.  435  :  and  see  3  B.  A,  C.  2. 


8PBCIAL  COUNTS.  SSOU 


OJK  PBOH- 

I8I8TO 
UrDBHVI- 


tbe  said  plaintiff  further  saith,  that  thereupon,  afterwards,  to  wit,  in 

Term,  in  the  year  of,  &;c.  a  certain  action  was  commenced  and  prosecuted 
OD  the  said  bail-bond,  in  the  said  court  of  our  said  lord  the  king  of  the  ft. 
i>eoch  aforesaid,  at  Westminster,  aforesaid,  bj  and  at  the  suit  of  the  said 
L  L.  and  W.  E.  as  such  assignees  of  the  said  R.  B.  so  being  such  sheriff 
as  aforesaid,  against  him  the  said  plaintiff,  and  such  proceedings  were 
thereupon  had  in  the  said  last-mentioned  action  in  the  said  court,  that 
afterwards,  to  wit,  on,  &c.  at,  &c.  (vetiMe)  aforesaid,  he  the  said  plain- 
tiff, as  such  bail  or  surety  for  the  saia  defendant  as  aforesaid,  in  order  to 
prevent  any  further  proceedings  in  the  said  action  so. commenced  and 
prosecuted  against  him,  was  called  upon,  and  forced  and  obliged  to 
pay  a  large  sum  of  money,  to  wit,  the  sum  of — L  as  and  for  the  debt 
for  which  the  said  action  was  so  commenced  and  prosecuted  as  aforesaid, 
and  also  another  sum  of—/,  as  and  for  the  costs  of  the  said  action,  so  com- 
menced and  prosecuted  as  aforesaid,  against  the  said  plaintiff,  by  the  said 
I.  L  and  W.  £. ;  and  also  he  the  said  plaintiff,  by  means  of  the  premises, 
was  forced  and  obUged  to  incur  and  sustain  great  costs,  charges,  and  ex- 
penses, amounting,  in  the  whole,  to  a  large  sum  of  money,  to  wit,  be.  in 
and  about  the  defense  of  the  said  action,  so  commenced  and  prosecuted 
against  him  as  aforesaid,  and  in  and  about  the  setting  and  putting  an  end 
to  the  said  action  as  aforesaid,  to  wit,  at,  be.  aforesaid,  of  aU  which  said 
premises  the  said  defendant  afterwards,  to  wit,  on,  be.  at,  be.  (venue) 
aforesaid,  had  notice  ;  yet  the  said  defendant,  disregarding  his  said  promise 
and  undertaking,  so  by  him  made  as  aforesaid,  and  contriving  and  intend- 
ing to  injure  the  said  plaintiff,  did  not  nor  would  save  harmless  or  in- 
demnify the  said  plaintiff  from  the  said  payments,  damages,  costs,  charges, 
and  expenses,  so  by  the  said  plaintiff  incurred  as  aforesaid,  but  hath  hith- 
erto wholly  refused  and  neglected,  and  still  neglects  and  refuses,  to  wit,  at 
&c.  (venue)  aforesaid. — [Second  ctrunt  mare  general  than  ihefirsty  stating^ 
that  in  consideration  that  the  plaintiff  ^otdd  seal,  and  as  his  act  and  [*321] 
deed  deliver  a  certain  bail-bond,  conditioned  for  the  appearance  of  the  By  tenant 
said  defendant,  on,  fyc.  he  the  said  defendant  undertook,  fyc.  to  indemnify,  ^^l^ 

ffc.  and  then  proceed  as  in  first  cotmtJ\  for  not  in- 

demnify- 

See  a  form  of  declaration,  ante,  313.  a^ainlrt 

payment 
._^_^___  •  ofgronnd- 

rent. 

XXVL  ON  PROMISES  TO  MARRY. 

OH    PBO- 

For  that  whereas  heretofore,  to  wit,  on,  &c.  (any  day  about  the  time  of  urns  to 
the  promise,  or  before  title  of  declaration)  *at  &c.  (venue)  in  consideration    marbt. 

(a)  See  other  forms  in  PL  A.  47,  99.-2  woman,  Garth.  467.--1  Salk.  24.-5  Mod.  For  not 

Rich.  C.  P.  128.— 2  Wentw.  487  to  492,  and  511.    But  an  executor  cannot  sue,  2  M.  &  marrying 

Index  to  toI.  ii.    This  action  is  sustainable  S.  408.    It  is  not  necessary  that  the  time  of  ^)* 

only  where  the  contract  to  marry  is  mutual,  marriage  should  be  specified.    Garth.  467.  First 

i  Roll.  Ab.  22.  I.  5.— 1  Sid.  180.— 1  Lev.  A  promise  to  marry  is  not  within  the  Sta-  count  to 

147.— Garth.  467.— Freem.  95.    But  though  tute  of  Frauds,  1  Stra.  34,-1  Ld.  Raym.  ™*"7  '^P- 

one  of  the  parties  be  an  infant,  yet  the  con-  316.— Bui.  N.  P.  280,  ace— 3  Lev.  65.  semb.  ^^  ^' 

tract  to  marry  will  be  obligatory  on  the  eotU,     Nor  need  it  be  stamped,  2  Stark.  V^^^^- 

other  side,  2  Stra.  937.— Bac.  Ab.  Infant.—  351.    It  is  necessary  to  show  mutual  pro-    [*3S2] 

( Willard  v.  Stone,  7  Gow.  Rep.  22.) —  mises  in  the  declaration.     If  the  promise 

The  action  is  sustainable  by  a  man  against  a  were  to  marry  on  a  particular  day,  it  should 


DEOLAlATIQm  IN  jyVUMPSIT. 

Aftt  tin  dBid  ^aiotiff  being  dien  and  there  sole  and  unmarried,  at  the  spe- 
*^  oial  distance  aad  reqaesC  of  the  said  defendant,  had  then  and  there  under- 
takefty  and  faithfully  promised  the  said  defendant  to  marry  him  the  said 
defendant,  when  she  the  said  plaintiff  should  be  thereunto  afberwaids  re- 
quested, lie  the  laid  defendant  undertook,  and  then  and  there  fiuthfiilly 
pramised  to  ^many  the  said  plaintifi^  when  be  the  said  defendant  dwuld  be 
thereunto  afleiwanb  requested.  Aad  tbe  said  pluntiff  avers,  that  she,  con- 
fiding in  Ifae  said  promise  and  undertaking  of  the  said  defendant,  hath  al- 
ways tern  thence  hitherto  ramained  and  continued,  and  still  is,  sole  and 
unmanied,  and  hath  been,  for  and  during  all  the  time  aforesaid,  and  still 
is  (o),  tetidy  and  willing  to  many  him  the  said  ddfendast,  to  wit,  at,  be. 
(jfemie)  aforesaid,  whereof  the  said  defendant  hath  alwa3rs  there  had  no- 
tice*. And  ahbottgh  the  said  plaintiff  after  the  making  of  the  said  pro- 
mise and  imdertaking  of  the  said  defendant,  to  wit,  on  the  day  and  year 
aforesaid,  at,  &c  {tienue)  af(»esaid,  j^uested  the  said  defendant  to  marry 
the  said  plaintiff^  yet  the  said  defendant  not  regardmg  his  said  promise  and 
undertaking,  but  contriving  and  fitiudulently  intending  craftily  and  subtly 
to  deceive  and  injure  the  said  plaintiff  in  this  respect,  did  not  nor  would, 
at  tiie  said  time  when  he  was  so  requested  as  aforesaid,  or  at  any  time  be- 
fore or  afterwards,  marry  tiie  said  plaintiff,  but  hath  hitherto  wholly  neg- 
lected «nd  refiised  and  still  doth  neglect  and  refuse  so  to  do,  to  wit,  at, 
&c.  {venue)  aforesaid. 

^^ctmd  J^  ihe  defendant  ham  married  anoAer  woman,  no  request  need  be  aver- 

^l^iB^  red,  but  the  count  ie  a$  the  latst  as  far  a$  the  aeterieJcj  espoept  in  omitting 

■aother     the  Statement  that  the  plainnff  *^ gtHi  it  readjf  to  marry  defendant"  and 

woman      ^^^  conchidee  vnth  t&e  joUowing  oBegation : — ^Yet  the  said  defimdant  not 

regarding  his  said  promise  and  undertaking,  but  contriving  and  intending 

to  deceive  and  injure  the  said  plaintiff  in  this  bdialf,  after  the  making  of 

his  said  promise  and  undertaking,  to  wit,  on,  tzc.  at,  &c.  (penue)  afore- 

be  BO  doMribed  in  one  eonnt,  m  post,  334.—  infinring  a  pronnw  to  many  generally,  and 

What  reqaeat  is  aufficient,  see  1  Ld.  Raym.  that  the  plaintiff  was  entitled  to  recoTer  on 

387.  the  last  count  of  the  declaration,  1  M.  4b  P. 

At  to  the  widanee  where  the  promise  of  S39. 

the  man  was  proved,  and  no  actual  promise  To  support  the  action,  if  the  defendant 

of  the  woman,  evidence  of  her  carrying  has  not  married  another,  there  must  be  evi- 

herself  as  consenting  and  improying  his  dence  of  an  offer  to  marry  on  the  part  of 

mromise,  was  held  sufficient,  3  Balk.  1&— 1  the  plaintiff,  and  a  refusal  by  the  defend- 

Salk.  24,  n.  b.— 2  Car.  &  P.  553.~And  ant,  but  if  the  plaintiff's  father  go  to  the  de- 

where  A.  stated  to  the  father  of  the  plain-  fendant  and  ask  him  if  he  means  to  fulfil 

and  be 
suffice— 8 
W.    A  bin 

from  the  promises  laid  in  the  special  eounts,  in  equity  lies  to  compel  the  defendant  to 

it  was  considered  eridenoe  from  which  a  disclose    whether  he    promised  to   marry, 

jury  miffht  infer  a  promise  to  marry  gene-  For.  Ezch.  Rep.  42. 

rally,  1  Stark.  82.  If  the  intended  husband  or  wife  turn  out 

In  an  action  for  breach  of  promise  of  on  enquiiy  to  be  of  bad  character,  that  is  a 

marriage,  the  promises  declared  on  were,  legal  defense  for  the  other  party.  Holt,  C 

first,  to  marry  on  request ;  second,  the  like,  N.  P.  151.— 4  Esp.  Rep.  2o6. — ^1  Car.  &  P. 

assigning  for  breach  that  the  defendant  had  35<).      And  as  to  what  may  be  shown  in 

married  another ;  thirdly,  to  many  within  mitigation  of  dama|r8s.  Id.  and  see  as  to 

a  reasonable  time,  and  lastly,  to  marry  gene-  damages,  1  To.  d:  Jerv.  477. 

rally.     The  proof  was  that  defendant  had  (o)  As  to  this  allegation,  see  2  Keb.  265. 

sud  he  would  marry  the  plaintiff  in  July-—  283. 

held,  that,  notwithstanding  this  variance,  (p)  See  form,  Morg.  142. 
the  jury  were  warranted  by  the  evidence  in 
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aid,  wTODgtaAy  and  nguiioiislj  omried  a  certain  olJier  person,  to  wit,  one   <» 

— —  ooDtimij  to  fais  said  laatHSDentiosed  promise  and  underteking  so  bf  "^,J*^ 

Umntdeas  afiiresaidy  to  wit,  at,  tsLc.  (vemte)  aforesaid* 

And  whereas  afao,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  '^^ . 
kc  (vetme)  aforasaid,  in  consideration  that  the  siud  plaintiff  being  then  ^^!|^in 
and  niere  unmanried,  at  the  like  special  instance  and  request  of  the  said  a  reuonn- 
dalmknt,  had  then  and  there  undertaken  and  faithfully  promised  the  said  ^^  ^^™^' 
defendant,  to  marry  him  the  said  defendant,  he  the  said  defendant  under- 
took, and  then  and  there  failhfiilly  promised  the  said  plaintiff  to  marry  her 
the  said  plaintiff  in  a  reasonable  time  then  next  following.     And  the  said 
pUbitiff  aveiB,  that  she  confiding  in  the  said  last-m^itioned  promise  and 
undntakmg  ^f  the  said   defendant,  hath  always  hitherto  remained  and   [^23] 
ooDtinaed,  and  still  is  sole  and  unmarried,  and  hath  been,  for  and  during 
ail  the  time  last  aforesaid,  and  still  is,  ready  and  willing  to  marry  the  said 
defendant,  to  wit,  at,  &c.  (t^efiue)  aforesaid,  whereof  the  said  defendant 
bath  always  had  notice  (g) ;  and  although  a  reasonable  time  for  the  said 
defendant  to  many  her  the  said  plaintiff  hath  elapsed  smce  the  making  of 
die  said  last-mentioned  promise  and  undertaking  of  the  said  defendant, 
tad  although  the  said  plaintiff,  after  such  reasonable  time  had  elapsed,  to 
wit,  on,  &c.  (dmf  of  reque$t,  cr  about  it)  at,  &c.    (venue)  aforesaid,  re- 
qaested  the  said  defendant  to  marry  the  said  plamtiff.     Yet  the  said  de- 
fendant, not  regarding  his  said  last-mentioned  promise  and  undertaking, 
but  contriving  and  fiuudulentiy  intending  craftily  and  subtly  to  deceive 
and  injore  the  said  plaintiff  in  this  behalf,  did  not  nor  would,  within  such 
maonable  time  as  aforesaid,  or  when  so  requested  as  aforesaid,  car  at  any 
otiwr  time,  marry  the  said  plaintiff^  but  hath  hitherto  wholly  neglected  and 
fofosed  so  to  do,  to  wit,  at,  &c.  (vemce)  aforesaid. — [If  defendant  hat  made 
a  tfteui  refmal  to  marry  y  imert  a  count  stating  the  fact^  $ee  2  D.  tf 
JL  65.] 

And  whereas  also,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  ^^^^ 
-fcc  (wmte)  aforesaid,  in  consideration  that  the  said  plaintiff  being  tiien  ^S!2^ 
and  tliere  sole  and  unmanried,  at  the  like  special  instance  and  request  of  genenllj 
die  said  defendant,  had  then  and  there  undertaken  and  faithfolly  promised  (**)* 
the  said  defendant  to  marry  the  said    defendant,  he  the  said  defendant 
andertook,  and  then  and  there  faithfoUy  promised  the  said  plaintiff  to 
marry  the  said  plaintiff.     And  the  said  plaintiff  avers,  that  she,  confiding  in 
the  said  last-mentioned  promise  aud  undertaking  of  the  said  defendant,  hath 
always  from  thence  hitherto  remained  and  continued,  and  still  is,  sole  and 
onmarried,  and  bath  been,  for  and  during  all  the  time  last  aforesaid,  and 
stQl  is,  ready  and  willing  to  marry  the  said  defendant,  to  wit,  at,  &c. 
(venue)  aforesaid;   and  although  a  reasonable  time  for  the  said  defend- 
ant to  many  tiie  said  plaintiff  .hath  elapsed  since  the  making  of  the  said 
last-mentioned   promise  and  undertaking  of  the  said  defendant,  and   al- 

(9)  Thii  count  haj  been  held  good  after  cial  demurrer,  2  D.  &  R.  55. 

▼n&t  where  it  omitted  the  atatement  of  (r)   A  promise  to  marry  generally,  ia  in 

the  deftndant'a  having  had  thia  notice,  bat  point  of  law,  a  promiae  to  marry  within  a 

it  ahonld  aeem  that  it  ought  to  atate  it,  or  reaaonable  time,  1  Stark.  82.— M.  St  R.  C. 

•iaa  a  leqoeat  to  many,  or,  a  apecial  refoaal  N.  P.  239w — Ante,  326,  note  (»). 
to  miiy,  •therwiae  it  woold  be  bad  on  ape- 
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DECLARATIONS  IN   ASSUMPSIT. 


ON   PRO- 
MIIXS  TO 


To  marry 
at  a  par- 
ticular 
time  (1). 


though  the  said  plaintiff,  after  the  making  of  the  said  last-mentioned 
^promise  and  undertaking  of  the  said  defendant,  to  wit,  on,  &c.  (day  of 
request,  or  about  it)  at,  &c.  (venue)  aforesaid,  requested  the  said  defend- 
ant to  many  her  the  said  plaintiff,  yet  the  said  defendant,  not  regarding 
his  said  last-mentioned  promise  and  undertaking,  but  contriving  and  fraud- 
ulently intending  craftily  and  subtly  to  deceive  and  injure  the  said  plain- 
tiff in  this  respect,  did  not  nor  would,  at  the  said  time  when  he  was  so 
requested  as  last  aforesaid,  or  at  any  time  before  or  afterwards,  many  the 
said  plaintiff,  but,  on  the  contrary  thereof,  he  the  said  defendant,  at  the 
said  time  when  he  was  so  requested  as  last  aforesaid,  wholly  refiised  then 
and  there  to  marry  her  the  said  plaintiff,  to  wit,  at,  &c.  (venue)  aforessud. 
—[If  there  has  been  any  promise  to  marry  at  a  particular  time  or  place, 
add  a  count  to  m^et  same,  and  see  next  precedent,]  To  the  damage,  &c. 

For  that  whereas  heretofore,  to  wit,  on,  &c.  (day  of  promise,  or  abotU 
it)  to  wit,  at,  &c.  (venue)  in  consideration  that  the  said  plaintiff  bdng 
then  and  there  sole  and  unmarried,  at  the  special  instance  and  request  of 
the  said  defendant,  had  then  and  there  undertaken,  and  faithfully  prombed 
the  said  defendant  to  marry  the  said  defendant,  in  [the  latter  part  of 
February  then  next,]  (stating  the  time  agreed  on,  according  to  the  fact), 
he  the  said  defendant  undertook,  and  then  and  diere  faithfully  promised 
the  said  plaintiff  to  marry  the  said  plaintiff,  in  [the  latter  part  of  Februa- 
ry then  next.]  And  the  said  plaintiff  avers,  that  she,  confiding  in  the 
said  promise  and  undertaking  of  the  said  defendant  in  [the  latter  part  of 
February  next,]  after  making  of  the  said  promise  and  undertaking  of  the 
said  defendant,  and  before  and  ever  since,  to  wit,  at,  &c.  (venue)  afore- 
said, was  and  hath  been  ready  and  willing  to  marry  the  said  defendant, 
whereof  the  said  defendant  then  and  there  had  notice.  Yet  the  said  de- 
fendant, not  regarding  his  said  promise  and  undertaking,  but  contriving, 
and  fraudulently  intending  craftily  and  subtly  to  deceive  and  injure  the 
said  plaintiff  in  this  respect,  did  not  nor  would,  in  [the  said  latter  part  of 
February  next,]  after  the  making  of  his  said  promise  and  undertalung,  or 
at  any  time  before  or  afterwards,  marry  the  said  plaintiff,  but  hath  hither- 
to wholly  neglected,  and  still  doth  neglect  so  to  do,  and  afterwards,  to 
wit,  on,  &c.  (day  of  refusal,  or  about  it),  at,  &c.  (vendue)  aforesaid,  whol- 
ly declined  and  refiised  to  marry  the  said  plaintiff,  and  wholly  discharged 
her  from  performing  her  said  promise  and  undertaking,  to  wit,  at,  &c. 
(venv^)  aforesaid. 


TO  SXRVB 
▲VD    XM- 

PLOT. 

For  not  re- 
ceiving a 
hired  aer- 
▼ant  into 
defend- 
ant's ser- 
vice (o). 


XXVn.  ON  PROMISES  TO  SERVE  AND  EMPLOY. 

For  that  whereas  heretofore,  to  wit,  on,  &c.  (day  of  promise,  or  about 

(p)  See  notes,  ante,  74  :  see  other  prece-  performed,  the  declaration  may  be  for  work 
denU,  2  Wentw.  505  to  531.— Index  to  vol.  and  labor  generally,  Fitz.  302.— But  where 
ii.      Where  the  service  has  been  actually    the  defendant  has  refused  to  employ  the 


(1)  Whether  the  promise  to  marry  is  special,  as  *<  after  the  death  of  the  defendant's  fa- 
ther," it  should  in  general  be  declared  on  with  proper  averments,  Atehinson  o.  Baker,  2 
Peake,  103;  Chit.  jun.  on  Contr.  2d  edit.  426. 
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BT   8XR- 

TAHT  worn 

NOT   BM- 


U,)  at,  &c.  (venue)  in  consideration  that  the  said  plaintiff,  at  the  special 
instance  and  request  of  the  said  defendant,  had  then  and  there  agreed 
with  the  said  defendant  to  enter  into  the  service  of  the  said  defendant  as  plotivq. 
a  [ladj's  maid,]  and  to  serve  the  said  defendant  in  that  capacity,  *at  cer-  [*325] 
tain  wages,  after  the  rate  of — L  a  year,  to  be  therefore  paid  by  the  said 
defendant  to  the  said  plaintiff,  during  her  ct)ntinuance  in  such  service,  she 
the  said  defendant  undertook,  and  then  and  there  faithfully  promised  the 
said  plaintiff  to  receive  her  into  the  service  of  the  said  defendant  in  the 
capacity  aforesaid,  and  to  retain  and  employ  her  in  such  service  at  the 
wages  aforesaid.  And  the  said  plaintiff  avers,  that  she,  confiding  in  the 
said  promise  and  undertaking  of  the  said  defendant,  hath  always  been 
ready  and  willing  to  enter  into  the  service  of  the  said  defendant,  in  the 
capacity  aforesaid,  and  to  serve  her  the  said  defendant  in  that  capacity 
fofthe  wages  aforesaid.  And  although  the  said  plaintiff,  afterwaids,  to 
wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  requested 
the  said  defendant  to  receive  the  said  plaintiff  into  the  service  of  the  said 
defendant,  in  the  capacity  aforesaid,  and  to  retain  and  employ  her  in  such 
service  at  the  wages  aforesaid  ;  yet  the  said  defendant,  not  regarding  her 
said  promise  and  undertaking,  but  contriving,  and  fraudulently  intending, 
craftily  and  subtly  to  deceive  and  defraud  the  said  plaintiff  in  this  behalf, 
did  not  nor  would,  at  the  said  time  when  she  was  so  requested  as  afore- 
said, or  at  any  time  afterwards,  receive  the  said  plaintiff  into  the  service 
of  the  said  defendant,  or  retain  or  employ  her  in  such  service,  at  the  wa- 
ges aforesaid,  or  otherwise  howsoever,  but  wholly  neglected  and  refused 
so  to  do :  whereby  the  said  plaintiff  not  only  lost  and  was  deprived  of  all 
the  profits  and  emoluments  which  might  and  would  otherwise  have  arisen 
and  accrued  to  her  from  entering  into  the  service  of  the  said  defendant, 
but  also  lost  and  was  deprived  of  the  means  and  opportunity  of  being 
retained  and  employed  by  and  in  the  service  of  divers  other  persons,  and 
remained  and  continued  wholly  out  of  service  and  unemployed  for  a  long 
space  of  time,  to  wit,  for  the  space  of  three  months  then  next  following, 
and  was  and  is  otherwise  greatly  injured  and  danmified,  to  wit,  at,  &c. 
(wtme)  aforesaid,  &c.. — [Add  counts  for  work  and  labor ^  account  stated^ 
ond  breach. 

For  that  whereas  the  said  defendant,  before  and  at  the  time  of  making  3.  ^  ^^^^ 
his  promise  and  undertaking  hereinafter  next  mentioned,  was  master  and  iner  for 

commander  of  a  certain  ship  or  vessel  called  the which  said  ship  or  P***??^®/]" 

vessel  was  then  lying  and  being  at in  the  West  Indies,  and  bound  go  osboat- 

on  a  voyage  from  thence  to  the  port  of  London,  to  wit,  at,  &c.  (venue),  Bwain  on 
•And  whereas  also  the  said  defendant,  so  being  master  and  commander  of  J ^'j^^'^J 
the  said  ship  or  vessel  as  aforesaid,  heretofore,  to  wit,  on  the  — ; —  day  of  ship,  and 

• -in  the  year  of  our  Lord at in  the  West  Indies,  that  is  to  P?^*^? 

say,  at,  be.   (venue)  in  consideration  that  the  said  plaintiff,  at  the  special  ^'^es" 
instance  and  request  of  the  said  defendant,  would  enter  into  and  on  board    [^326] 
of  the  said  ship  or  vessel,  and  would   go  the  said  voyage  as   boatswain 
therein,  he  the  said  defendant  undertook,  and  then  and  there  faithfully 
promised  the  said  plaintiff  to  suffer  and  permit  him  so  to  do,  and  to  pay 

pltintiff,  the  declaration  mast  in  general  be  mencement  of  service.  1  Gale,  72. 2  Crom. 

•pecial,  2  East,    145.— Cowp.  437.-4   Esp.  M.  &  Ros.  54.  S.  C.  ;  1  Crom.  M.  &  Roa. 

&ep.     77.—  (See   precedenU    for  turning  20  ;  6  Car.  dt  P.  15  ) 
*vaj,  or   ceaaing  to  employ,   after  com- 


a»e 


DBOLABATUMiS  IN  AMUMFSIT. 


BY  fAiME  iiiiii  the  sum  of — L  three  days  after  the  arriyal  of  the  said  ship  or  Tessel 

wiployT  "^  ^^  ^^  P^^  ^^  London.     And  the  said  plaintiff  aversy  that  he,  coo- 

iM.      jSding  in  the  said  promise  and  undertaking  of  the  said  defendant,  did  afW- 

wardsy  to  wit,  on  the  same  day  and  year  aforesaid,  at aforesaid,  to 

wit,  at,  &c.  (venue)  aforesaid,  enter  into  and  on  board  of  the  said  ship  or 
vessel,  and  did  go  and  proceed  a  part  of  the  said  voyage  as  boatswain 
therein,  and  was  ready  and  willing  to  go  and  jvoceed  ther^  the  remain- 
der of  the  said  voyage,  to  wit,  at,  &c.  (venue)  aforesaid,  whereof  the  said 
defendant  then  and  there  had  notice  ;  yet  the  said  defendant  not  regard- 
ing his  said  promise  and  undertaking,  in  mann^  aforesaid  made  but  con- 
triving and  fraudulently  intending,  craftily  and  subtly  to  deceive  and  injure 
the  said  plaintiff  in  this  behalf,  did  not  nor  would  suffer  or  permit  the  said 
plaintiff  to  go  or  proceed  the  remainder  of  the  said  voyage  as  boatswain 
in  and  on  b^d  of  the  said  ship  or  vessel  as  aforesaid,  Imt  wholly  neglect- 
ed and  refused  so  to  do  ;  and  on  the  contrary  thereof,  he  the  said  def^id- 
ant,  after  the  making  of  his  said  promise  and  undertaking  aforesaid,  and 

whilst  the  said  ship  or  vessel  was  proceeding  on  her  said  voyage  from 

aforesaid,  to  wit,  on  the day  of  in  the  year  aforesaid,  on  the 

high  seas,  to  wit,  at,  &c.  (venue)  aforesaid,  wrongfrdly  and  unjusfly,  with- 
out the  license  and  consent,  and  against  the  will  of  the  said  plaintiff, 
caused  and  compelled  the  said  plaintiff  to  go  from  and  out  of  the  said 
ship  or  vessel  called  the  ■  in  and  on  board  a  certain  other  ship  or 
vessel  in  his  majesty's  service,  and  there  left  the  said  plaintiff,  and  caused 
him  to  be  detained  and  prevented  from  returning  to  the  ship  or  vessd 
called  the  —  whereby  the  said  plaintiff  was  Undered  and  prevented 
from  going  or  proceeding  the  remainder  of  the  said  voyage  in  and  on 
board  of  the  said  last-mentioned  ship  or  vessel ;  nor  did  the  said  defend- 
ant, within  three  days  after  the  arrival  of  the  said  last-mentioned  ship  or 
vessel  in  the  port  of  London  aforesaid,  or  at  any  time  afterwards  (although 
often  requested  so  to  do)  pay  the  said  sum  of  — l.  or  any  part  thereof,  to 
the  said  plaintiff,  but  hath  hitherto  wholly  neglected  and  refiised  so  to  do, 
whereby  the  said  plaintiff  not  only  lost  and  was  deprived  of  all  the  profit, 
ben^t,  and  advantage  which  might  and  would  have  arisen  and  accrued 
to  him  from  going  and  proceeding  the  remainder  of  the  said  voyage,  in 
and  on  board  of  the  said  last-mentioned  ship  or  vessel,  but  also  suffered 
great  hardship  and  mconvenience,  and  was  put  to  great  charge  and  expense 
of  his  monies,  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of 
lOOl.  in  and  about  the  procuring  of  a  passage  home  to  the  port  of  Lon- 
don aforesaid,  to  wit,  at,  &:c.  (venue),  aforesaid. — [Add  a  count  upon  an 
executed  consideration,  common  count  for  seamen's  wages,  as  ante,  66, 
work  and  labor,  money  paid,  account  stated,  and  breach.] 


By  a  do- 
mestic 
•errant, 
for  turn- 
ing him 
awaj 
without  a 
month's 
notice  (p). 


For  that  whereas  heretofore,  to  wit,  on,   &c.  (day  of  entering  into 


(p)  As  to  the  necessity  of  declaring  spe- 
eiailv,  see  2  £ast.  145.  and  the  oases  cited 
in  the  note,  ante,  259.  It  should  seem, 
that  in  general  the  common  count  would 
suffice,  Id.  1  Stark.  198.-— 4  Camp.  375.— 
4  Bingh.  309.  As  to  the  right  to  turn  awaj 
a  servant  at  a  month's  notice,  or  without  it, 
see  ante,  65, 74.  (  1  Gale,  73.  S  Crom.  M. 
4&Ros.  54.>     What  is  not  a  sufficient  ex- 


cuse^for  turning  away  a  serrant,  see  Bum, 
J.  tit.  ««  Servants."  (1  Chit.  Gen.  Praet. 
75  to  78,  81,  82.  See  a  form  of  declaration 
for  turning  away  before  the  expiration  of  a 
year,  contrary  to  agreement.  Snellin^  v. 
Huntingfield,  1  Crom.  M.  A  Ros.  26;  and 
a  form  of  declaration  and  plea,  Nowlan  «. 
Ablett,  1  Gale,  72 ;  and  see  a  declaration 
by  a  warehouseman,  hired  for  a  year,  or  on 
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Mtniee,  or  about  it)  at,  &c.  (venue)  in  consideration  that  the  said  plaintiff,  >'  »it« 
It  the  special  instance  and  request  of  the  said  defendant,  would  become  o^gcHfa^ 
and  be  the  servant  of  the  said  defendant,  to  wit,  in  the  capacity  of  a  omg  bim. 
[ibotman]  at  and  for  certain  wages,  to  wit,  the  wages  of  — L  per  annumy 
be  the  said  defendant  undertook,  and  then  and  there  faithfully  promised 
the  said  plaintiff  to  retain  and  employ  the.  said  plaintiff  in  the  said  de- 
feodant's  service,  and  in  the  capacity  aforesaid,  and  at  and  for  the  wages 
aforesaid,  and  to  continue  him  in  such  service  and  employ,  until  the  ex- 
{Hiation  of  a  month  from  and  after  notice  or  warning  given  by  the  said 
plaintiff,  or  the  said  defendant  to  the  other  .  of  them,  of  his  intention  to 
deteraiine  and  put  an  end  to  such  service  and  employ,  or  else  to  pay  him 
a  proportionate  part  of  the  said  wages  for  a  month  (jj).  And  although  the 
said  ^plaintiff,  confiding  in  the  said  promise  and  undertaking  of  the  said  [^27] 
defendant,  did,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c. 
(venue)  aforesaid,  become  and  was  the  servant  of  the  said  defendant,  to 
wit,  in  the  capacity  and  on  the  terms .  aforesaid,  and  did  continue  in  such 
service  and  employ  of  the  said  defendant  for  a  long  space  of  time,  to  wit, 
uotil,  be.  (day  of  disckarge,  or  cAoiU  it)  to  wit,  at,  &:c.  (venue)  aforesaid. 
And  although  the  said  plaintiff  hath  always  been  ready  and  willing,  and 
then  and  there  offered  to  continue  in  the  said  service  and  employ  of  the 
said  defendant  in  the  capacity  aforesaid,  and  on  the  terms  aforesaid,  until 
the  expiration  of  a  month  from  and  after  notice  or  warning  given  by  the 
said  defendant  to  the  said  plamtiff,  of  his  intention  to  determine  and  put 
an  end  to  such  service  and  employ  as  aforesaid ;  yet  the  said  defendant 
not  regarding  his  said  promise  and  undertaking,  did  not  nor  would  continue 
the  said  plaintiff  in  his  said  service  and  employ  until  the  expiration  of  a 
immth  from  and  after  notice  or  warning  given  by  the  said  defendant  of  his 
intention  to  determine  and  put  an  end  to  such  service  and  employ,  but,  on 
the  contrary  thereof,  wholly  neglected  and  omitted  to  give  the  said  plain- 
tiff notice  or  warning  of  his  intention  to  determine  and  put  an  end  to  such 
service  and  employ,  and  then  and  there  refused  to  suffer  or  permit  the 
said  plaintiff  to  continue  in  his  said  service  and  employ,  and  then  and  there 
discharged  him  the  said  plaintiff  therefrom,  without  any  notice  or  warning 
whatever,  and  hath  from  that  time  hitherto  wholly  neglected  and  refused 
to  retain  or  employ  the  said  plaintiff  in  his  said  service  and  employ,  or  pay 
turn  a  proportionate  part  of  the  said  plaintiff's  wages  for  a  month,  to  wit, 
at,  be.  (venue)  aforesaid;  and  by  means  thereof,  he  the  said  plaintiff 
hath  lost  and  been  deprived  of  all  the  wages,  profits,  and  advantages, 
meat,  drink;  lodging,  and  necessaries,  which  he  otherwise  might  and  would 
have  derived  and  acquired  from  being  continued  in, the  said  service  of  the 
said  defendant;  and  the  said  plaintiff  hath  been,  and  is,  by  means  of  the 
premises,  still  wholly  unemployed,  to  *wit,  at,  be.  (venue)  aforesaid. —  [*3S8] 
[Add  counts  on  an  executed  consideration,  common  counts  for  wages,  and 
toork  and  labor,  and  account  stated,  and  breach,] 

t  general  hiring,  for  taming  him  awaj  be-  himself  properly    as  a    servant,  (and  the 

fore  expiration  of  time  and  without   any  master  as  a  master,  otherwise  that  the  ser- 

reatonable  notice,  several  counts,  Fawcett  yant  may  be  turned  away  immediately  ;  and 

V.  Cash,  3  Nev.  A  Man.  177  ;  5  Barn,  &,  at  all  events,  that  either  party  may  put  an 

Adol.  904.  S.  C.)  end  to  the  contract  by  a  month's  notice  ; 

(q)  Query  if  the  implied  contract  is  not,  and  ^usry,  if  the  contract  ought  not  to  be 

that  the  servant  shall  at  all  events  condact  so  sUted.     See  1  Chit.  Gen.  Pract  80. ) 
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For  pre- 
Yenting; 
plaintiff 
from  com- 
pleting a 
work 
which  he 
had  un- 
dertaken 
on  a  writ- 
ten agree- 
ment. 


[*329] 


For  that  whereas  heretofore,  to  wit,  on,  &c.  (date  of  agreevnent)  to  wit^ 
at,  &c.  (venue)  by  a  certain  agreement  then  and  there  made  between  the 
said  plaintiff  and  the  said  defendant,  the  said  plaintiff  agreed  to  [here  set 
out  th6  agreement  in  the  past  tense  (r)]  perform  and  complete  the  mason 
work,  at  the  Regent's  Circus,  north  end  of  Portland  Place,  in  the  New 
Road,  at  the  following  prices,  finding  all  materials  and  labor,  and  to  do 
the  same  to  the  satisfaction  of  the  architect  appointed  to  survey  ^tbe  same ; 
that  is  to  say,  strait  Portland  kirb,  twelve  inches  by  ten  inches,  with  rail 
holes,  plugs  and  lead,  including  the  stone  for  the  brace  bar,  at  seven  shil- 
lings and  •  five  pence  per  foot,  run  circular  ditto  at  eight  shillings  per  foot, 
run  bases  ibr  the  lamp  irons,  two  feet  four  inches  and  three  quarters,  by 
two  feet  four  inches  and  three  quarters,  and  twelve  inches  high,  at  two 
pounds  each,  including  rail-holes,  and  to  do  the  whole  complete  in  all  re- 
spects according  to  the  drawings,  and  within  the  time  specified  in  the  spe- 
cification delivered;  and  it  was  also  then  and  there  agreed  between  the 
said  plaintiff  and  the  said  defendant,  that  he  the  said  defendant  should  ad- 
vance 12/.,  in  cash,  for  every  hundred  feet  set  complete,  and  the  balance 
by  bill  at  two  months,  after  the  accounts  were  adjusted ;  the  whole  of  the 
Portland  stone,  kirb  and  gate  basis  on  the  south  side  of  the  whole  line  of 
the  new  road,  from  east  to  west,  to  be  fixed  and  made  complete,  in  all  re- 
spects, on  c»:  before  the  25th  day  of  November,  in  the  year  aforesaid,  and 
the  half-circular  area  to  be  made  complete  on  or  before  the  25th  day  of 
Dec^[nber  in  the  same  year ;  and  part  of  the  work  having  then  already 
been  done  by  6.  H.  it  was  thereby  fiirther  understood,  that  the  same 
should  be  ascertained  by  L.  M.  of,  &c.  surveyor,  on  the  part  of  the  said 
defendant,  and  E.  F.  of,  &c.  on  the  part  of  the  said  plaintiff;  and  in  case 
any  dispute  should  arise,  the  same  to  be  decided  by  their  umpire,  and  the 
balance  paid  to  the  said  6.  H.  as  well  as  the  money  then  already  advanc- 
ed to  him  by  the  said  defendant,  was  to  be  accounted  for  by  the  said 
plaintiff,  and  deducted  from  the  balance  due  to  him,  when  completed  but 
at  present  to  draw  only  for  the  setting  the  same ;  and  the  said  agreement 
being  so  made,  afterwards,  to  wit,  on,  &c.  aforesaid,  at,  &c.  (venue)  afore- 
said, in  consideration  thereof,  and  that  the  said  plaintiff,  at  the  special  m- 
stance  and  request  of  the  said  defendant,  had  then  and  there  undertaken, 
and  faithfully  promised  the  said  defendant  to  perform  and  fiilfiU  the  said 
agreement,  in  all  things  on  the  said  plaintiff's  part  ^^d  behalf  to  be  per- 
formed and  fulfilled,  he  the  Said  defendant  undertook,  and  then  and  there 
faithfully  promised  the  said  plaintiff  to  perform  and  fiilfill  the  said  agree- 
ment in  all  things  on  the  said  defendant's  part  and  behalf  to  be  perform- 
ed and  fulfilled ;  and  although  the  said  plaintiff  hath  always,  from  the 
time  of  the  making  of  the  said  agreement,  performed  and  fulfilled  all 
things  on  his  part  and  behalf  in  the  said  agreement  to  be  performed  and 
fulfilled,  and  did  afterwards,  to  wit,  on  the  day  and  year  first  aforesaid,  at, 
&:c.  (venue)  enter  upon  and  commence  the  said  work,  and  for  that  pur- 
pose did  procure  and  find  all  materials  and  labor  necessary  for  performing 
the  same,  and  did  the  same  in  part,  to  wit,  one  thousand  two  hundred  feet 
thereof,   to  the  satisfaction  of  the  architect  appointed  to  survey  the  said 


(r)  It  is  Bofficient  to  show  bo  much  of  the    East,  564.    This  cause  was  tried,  and  j^lain- 
bontract  only,  as  is  necessary  to  show  clear-    tiff  obtained  a  verdict, 
ly  the  defendant's  ftiilnre,  4  Tannt.  286.-6 
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WQik,  and   hath  always  been  ready  and  willing  to  peifoim  and  complete  v^^^  »■- 
the  whole  of  the  said  work,  in  pursuance  of  the  said  agreement,  of  all  pj^™/, 
which  said  premises  the  said   defendant  hath  had  notice,  to  wit,  at,  &c.  coHPi^aa-- 
(vcnue)  aforesaid  ;  yet  the  said  plaintiff  in  fact  saith,  that  the  said  defend-     '"^  ^ 
aot,  contriving  and  wrongfully  intending   to  injure  the  said  plaintiff,  did     ^^*'* 
oot  nor  would  perform  the  said  agreement,   nor  his  said  promise  and  un- 
dertaking, but  thereby  craftily  and  subtly  deceived  the  said  plamtiffin 
this,  to  wit,  that  the  said  defendant  did  not  nor  would  advance  the  said 
sum  of  12/.,  in  cash,  for  each  of  the  said  one  hundred  feet,  set  complete, 
but  on  the  contrary  thereof,  hath  hitherto  wholly  neglected  and  refhsed  so 
to  do,  to   wit,  at,  &c.   (yentie)  aforesaid  ;  and  the  said  defendant  further 
disregardmg  the  said  agreement,  and  his  said  promise  and  undertaking, 
afterwards,  to  wit,  on,  &c.  to  wit,  &c.    (verme)  aforesaid,  did  not  nor 
would  permit  or  suffer  the  said  plaintiff  to  proceed  to  complete  the  said 
work,  and  then  and  there   wholly  hindered  and  prevented  him  from  so  do- 
ing, and  then  and   there  wrongfully  discharged  Uie  said  plaintiff  from  any 
further  performance  or  completion  of  his  said  agreement  and  promise  and 
undertaking,  whereby  the  said  plaintiff  hath  lost  and  been  deprived  of  the 
profits  and  advantages  which  he  otherwise  might  and  would  have  derived 
and  acquired  from  the  completion  of  tiie  said  works,  to  wit,  at,  &c.  (ve- 
nue) aforesaid.     [Add  a  count  to  the  same  effect,  not  at  on  an  agreement, 
imt  as  upon  an  executory  consideration,  and  other  counts  for  work  and  k^ 
bor,  goods  sold,  money  paid,  and  account  stated  and  breach.] 

*For  that  whereas  heretofore,  to  wit,  on,  &:c.  (date  of  agreement)  at,  &c.    r*330] 
(venue)  by  a  eertain  agreement  then  and  there  made  by  and  between  the  said  On  a  buil- 
plaintiff  and  the  said  defendant,  it  was  agreed,  that  the  said  defendant  should  ^*°ff  ^ 
take  down  a  certain  messuage  or  dwelling-house,  situate  at,  &c.  and  should  f^j^not^" 
build  two  other   messuages  or  dwelling-houses  for  the  said  plaintiff,  agree-  perfonn- 
ably  to  certain  plans  thereof,  then  in  the  possession  of  the  said  defendant,  1?^  P^^of 
and  according  to  the  particulars  and  in  manner  following ;  that  is  to  say,  and  for    * 
that  the  said  old  house  should  be  taken  down  and  the  bricks  cleaned  and  perform- 
woiked  up,  &c. — [Set  out  the  agreement  in  the  past  tense,]      And  the  J^fj^* 
said  agreement  being  so  made  afterwards,  to  wit,  on,  &c.  at,  &c. — [Mutual  jnartifi- 
promises,  as  ante,  528  (t),]     And  although  the  said  plaintiff  hath  always,  ^^^7  (')* 
&c. — [State  plaintiff^s  general  performance  of  the  agreement,  and  spe- 
cial performance  of  any  precedent  condition.]     Yet  the  said  plaintiff  in 
fact,  saith    that    said  defendant  contriving,  and  wrongfully  and  unjustly 
intending  to  injure  the  said  plaintiff,  did  not  nor  would  pei:form  the  said 
agreement,  nor  his  said  promise  and  undertaking,  but  thereby  craftily  and 
subtly  deceived  the  said  plaintiff  in  this,  to   wit,  that  the  said  defendant 
wholly    neglected    and  omitted  to  do  and  perform  certain  works  which 
were  requisite  and  necessary  to  be  done  and  performed  under  and  by  vir- 
tue of  the  said  agreement,   and  according  to  the  tenor  and  effect,   true 

(«)  See  next   form,  also    Morgan,    188.  be  framed  as  in  the  second  count  of  the 

The  terms  of  the  agreement  are  to  be  stilted  above  precedent,  it  must  either  be  shown 

u   in    the    agreement.       The    precedents  that  the  defendant  was  to  have  a  reward  for 

which  may  be  classed  under  this  head  are  the  work  to  be  performed,  or  that  he  actu- 

▼erj  numerous,  see  the  Index  to  2  Wentw.  ally  performed  it,  and  unskilfully,  5  T.  R. 

'—When  the  action  is  founded  on  a  written  14§.     4  B.  &  Cress.  345. 

agreement,  it  is  usual  to  set  the  same  out,  as  (t)  But  this  statement  is  not  absolutely 

to  which,  see  6  East,  561).  If  the  declaration  necessary,  see  2  New  Rep.  62. 
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roBHOT    intent,  and  meaning  thereof,  that  is  to  say,  to  pull  down,  8tc.-— [Ifcrc  jpe- 


PXRrOBlf- 
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^'  cify  the-  breach,  according  to  the  fact.]  And  the  said  defendant  also 
woBJu.  thereby  craftily  and  subtly  deceived  the  said  plaintiff  in  this,  to  wit,  that 
the  said  defendant  afterwards,  to  wit,  on,  &c.  and  on  diveis  other,  &c.  did 
and  performed  certain  other  works  which  were  requisite  and  necessary  to 
be  done  and  performed  under  and  by  virtue  of  the  said  agreement,  in  a 
bad,  inartificial,  and  unworkmanlike  manner,  contrary  to  the  form  and 
[^831]  effect  of  the  said  agreement,  *and  of  his  said  promise  and  undertaking,  to 
wit,  at,  &c.  (venue)  aforesaid. 

Second  ^^d  whereas  also,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at, 

more  gen-  ^^*  (venue)  aforesaid,  in  consideration  ^at  the  said  plaintiff,  at  the  special 
er&l.  instance  and  request  of  the  said  defendant,  had  then  and  there  retained 

and  employed  the  said  defendant  to  take  down  a  certain  other  messuage 
and  dwelling-house,  with  the  appurtenances,  and  to  erect  and  build  divers, 
to  wit,  two  other  messuages  or  dwelling-houses,  with  the  appurtenances,  m 
lieu  thereof,  for  the  said  plaintiff,  agreeable  to  certain  plans  and  particulars 
then  and  there  made  and  agreed  upon  by  and  between  the  said  plaintiff 
and  defendant,  for  certain  reasonable  rewaid  to  the  said  defendant  in  that 
behalf,  he  the  said  defendant  undertook,  and  then  and  there  faithfully  pro- 
mised the  said  plaintiff  to  erect  and  build  the  said  last-mentioned  messuage 
or  dwelling-house,  with  the  appurtenances,  agreeable  to  the  said  last-men- 
tioned plans  and  particulars,  with  good  and  proper  materials,  and  in  a  sound, 
substantial,  and  workmanlike  manner ;  and  although  the  said  defendant 
did  afterwards,  and  before  the  commencement  of  this  suit,  erect  and  build  the 
said  last-mentioned  messuages  or  dwelling-houses,  with  the  appurtenances, 
for  the  said  plaintiff,  to  wit,  at,  &c.  (venue)  aforesaid ;  yet  the  said  defend- 
ant, not  regarding  his  said  last-mentioned  promise  and  undertaking,  but 
contriving  and  intending  to  deceive  and  defraud  the  said  plaintiff  in  this 
behalf,  did  not  nor  would  erect  or  build  tiie  said  last-mentioned  messuages 
or  dwelling-house,  with  the  appurtenances,  for  tiie  said  plaintiff,  agreeable 
to  the  said  last-mentioned  plans  and  particulars,  with  good  and  proper  ma- 
terials, and  in  a  sound,  substantial,  and  workmanlike  manner,  but  wholly 
neglected  and  refused  so  to  do,  and  on  the  contrary  thereof,  he  the  said 
defendant  erected  and  built  the  said  last-mentioned  messuages  or  dwell- 
ing-houses, with  the  appurtenances,  different  from  and  contrary  to  the  said 
last-mentioned  plans  and  particulars  and  with  bad  and  ijnproper  materi- 
als, and  in  a  slight,  weak,  inartificial,  and  unworkmanlike  manner,  contra- 
ry to  the  form  and  effect  of  the  said  last-mentioned  promise  and  undertak- 
ing to  wit,  at,  &c.  (veniie)  aforesaid. — [Add  another  count  similar  to  the 
lasty  omitting  the  words  in  italics,  and  such  other  counts  as  may  be  appli- 
cable to  the  case,  and  money  had  and  received,  account  stated,  and  breach,] 
On  an  a- 

j^eement        p^^.  ^jj^^^  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  making 
■team  en-  of  the  agreement,  and  the  promise  and  undertaking  of  the  said  defendant 
gine,ina    hereinafter  next  menticmed,  was,  and  from  thence  hitherto  hath  been,  and 
wwklnff     ^^^^  ^^'  ^  miller  and  mealman,  and  the  trade  and  business  of  a  miller  and 
condition,  mealman  hath,  for  and  during  all  that  time  used  and  exercised,  and  car- 
ried on,  and   still  doth  use,  and  exercise,  and  carry  on,  to  wit,  at,  &c.  (ve- 
nue) and  thereupon  heretofore,  to  wit,  on,   &c.  (date  of  agreement)  at, 
&c.  (venue)  aforesaid,  by  a  certain  agreement  then  and  there  made  be- 
tween the  said  plaintiff  and  the  said  defendant,  he  the  said  defendant,  for 
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and  in  consideration  of  the  sum   of-—/,  agreed  by  the  said  plaintiff  to  be    'oritot 
paid,  at  the  days  and  time  thereinafter  mentioned,  did  agree  to  and  with  '**^^*"'" 
the  said  plaintiff,  in  manner  following  : — [Here  set  out  the  agreement,  and    works. 
afiirwards  mutual  promises,  as  ante,  228.] — And  although  the  said  plain- 
tuf  hath  always  from  the  time  of  making  die  said  agreement,  hitherto  well 
and  truly  performed  and  fulfilled  the  same  in  all  thmgs,  on  his  part  and 
behalf  to  be  performed  and  fulfilled,  according  to  the  tenor  and  effect,  true 
intent  and  meaning  thereof,  and  hath  furnished  the  necessary  brickwork 
for  the  framing  and  setting-up  of  the  said  boiler,  together  with  the  fire- 
bars, plumbers,  painters,  and  stonemason's  work,  of  and  for  the  said  en- 
gine, and  fixing  and  setting  up  the  same,  and  hath  always  been  ready  and 
wiilmg  to  pay  for  the  said  engine  as  aforesaid,  yet  the  said  defendant,  not 
regarding  the  said  agreement,  nor  his  said  promise  and  undertaking  so  by 
him  made,  in  manner  and  form  aforesaid,  but  contriving,  and  fraudulentiy 
mtending  to  injure  the  said  plaintiff  in  this  respect,  has  not,  (although  often 
requested  so  to  do,)  at  his  own  costs  and  charges,  made,  fixed,  and  set  up, 
or  causecf  to  be  made,  fixed,  and  set  up,  in  complete  working  condition,  of 
good  materials  and  workmanship,  on  the  premises  of  the  said  plabtiff,  in 
the  said  agreement  above  alluded  to,  one  steam-engine,  of  seven-horse 
power,  &c.  together  with  all  necessary  utensils  and  implements  for  work- 
ing the  same,  excepting  as  in  the  said  agreement  is  excepted,  but  on  the 
contrary  thereof,  after  the  making  of  the  said  agreement,  and  bis  said  pro- 
mise and  undertaking,  to  wit,  on,  &c.  aforesaid,  fixed  and  set  up,  in  the 
said  premises  above  alluded  to,  a  steam-engine  not  in  complete  workmg 
conditi«ni,  and  of  much  less  power  than  a  seven-horse  power  engine,  to 
wit,  a  two-horse  power  engine,  and  with  a  boiler  and  pump  of  insufiSicient 
size,  and  not  set  ^together  with  requisite  and  necessary  utensils  and  im-    r#33C{] 
plements,  according  to  the  said  agreement,  to  be  furnished  by  the  said  de- 
fendant, by  him  so  made  as  aforesaid,  to  wit,  at,  be.  (venue)  aforesaid  ;  by  Special 
reason  whereof  the  said  engme  hath  been  and  is  of  very  littie  use  to  the  damage, 
said  plaintiff  and  the  said  plabtiff  hath  not,  since  the  said  engine  was  so  tiff  was'^' 
fixed  and  set  up  as  aforesaid,  been  able  to  grind  such  large  quantities  of  preTented 
com  and  grain  as  he  might  and  would,  have  ground,  had   the  said  defend-  ^'?°\. 
ant  made,  fixed,  and  set  up  an  engine,  according  to  the  terms,  true  intent,  go  mucb 
and  meaning  of  the  said  agreement,  and  his  said  promise  and  undertaking,  com  aa  he 
and  the  said  plaintiff  hath  thereby  also  lost  and  been  deprived  of  divers  Jjo^fj^*** 
great  gains -and  profits,  which  would  have  accrued  to  him,  from  grinding  and  that  a 
such  quantities  of  com  and  grain,  in  the  whole,  amounting  to  a  large  sum  ^'J'i^J**/ 
of  money,  to  wit,  the  sum  of  — I.  and  also  by  means  whereof,  a  certain  had%r- 
laige  quantity,  to  wit,  1000  bushels  of  com,  which  he,  the  said,  plaintiff,  chased  for 
confidbg  in   the  said  agreement,  had  purchased,  in  order  that  the  same  ^^^  P"'' 
might  be  ground  by  means  of  the  said  engine,  remams  wholly  unground,  came  of  no 
and  has  been,  and  is  greatiy  damaged  and  spoiled,  and  reduced  m  value  ;  of®  to 
by  means  whereof,  and  also  on  account  of  the  said  engine,  with  the  ap-       ' 
purteoances,  having  been  and  being  so  incomplete  as  aforesaid,  and  of  di- 
vers attempts  and  endeavors  having  been  made  since  the  said  engine  was 
so  fixed  and  set  up  as  aforesaid,  and  before  the  exhibiting  of  the  said  bill 
of  the  said  plaintiff,  in  this  suit,  by  the  said  plaintiff,  for  and  on  the  behalf 
of  the  said  defendant,  to  amend  and  render  the  said  engine,  and  the  said 
insufficient  implements  for  working  the  same  complete,  according  to  the 
said  agreement,  he  the  said  plaintiff,  on  the  several  days  and  times  since 
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the  said  engine  was  so  fixed  and  set  up  as  aforesaid,  was  wholly  deprived 
of  the  use  of  the  same,  and  thereby  has  also  been  forced  and  obliged  to 
lay  out  and  expend,  and  hath  laid  out  and  expended  divers  sums  of  mon- 
ey, in  the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of 
—I.  in  and  about  the  providing  lead-work,  brick-work,  and  other  ne- 
cessary materials  and  labor,  in  and  about  the  putting,  setting  up,  and  fix- 
ing a  certain  other  boiler  and  pump  in  lieu  and  stead  of  the  said  insuffi- 
cient boiler  and  pump,  to  wit,  at,  &c.  (venus)  aforesaid. — [Add  another 
count  more  general] 


[*333] 


♦XXIX.  AGAINST  BAILEES. 


AOAINBT 
BAILBF.B. 

General 
observa- 
tions (tt). 


In  Coggs  V,  Bernard,  2  Ld.  Raym.  912,  13,  Holt,  C.  J.  states,  thai 
there  are  six  sorts  of  bailments :  but  Sir  Wm,  Jones,  in  his  Work  (m 
Bailments,  35,  6,  arranges  them  under  Jive  heads  :  1 .  Depositmn,  or  tht 
delivery  of  goods  to  the  bailee  to  be  kept  for  the  bailor  toithaut  retoari, 
2.  Mandatum,  or  commission  when  the  bailee  undertakes  tvithout  reward 
to  do  soms  act  about  the  thing  bailed,  or  to  carry  it*  3.  Commodatum, 
[  "34J  ^  i^f^jri  for  bailee^ s  use,  mthout  reward  to  '^bailor*  4.  Pignori  acceptum, 
where  goods  are  pavmed  to  bailee.  5..Locatum,  or  hireling,  which  is  al- 
ways for  reward ;  and  which  is  either ;  1st,  Locatio  rei,  or  use  of  the 
thing  by  bailee  paying  reward  to  the  bailor  ;  2dly,  Locatio  operis  facien- 
di,  when  work  and  labor,  or  care  and  pains,  and  to  be  performed  or  ie- 
stowed  on  the  thing  delivered ;  Sdly,  Locatio  operis  mercium  veben- 
darum,  when  goods  are  delivered  to  a  public  carrier,  or  a  private  persons 
to  be  carried. — The  respective  liability  of  these  several  bailees  are  conr 
sidered  in  the  authorities  above  referred  to,  and  in  1  Men.  Bla.  158.  1 
Saund.  312,  n.  2.  3  Chit.  Com.  Law,  354,  fyc.  Chit.jim.  Contr.  142, 
fyc.  See  also  the  observations  of  Sir  Wm.  Scott  on  Bailments,  6  Bol 
Rep.  316. — bi  the  following  pages  a  precedent  is  given  under  each  of 
the  heads  that  'usually  occtir  in  Practice,  except  that  of  Mandatum,  as  to 
which  see  a  declaration,  1  Hen.  Bla.  158.  4  T.  R.  143.  Ld.  Raym, 
909. 


Deposi' 

Cttfll'* 

Against 
bailee 
without 
reward  for 
not  taking 
care  of, 
and  re-de- 
livering 
goods  in- 
trusted to 
his  care 


For  that  whereas  heretofore,  to  wit,  on,  &c.  (any  day  when  defend- 
ant  had  the  goods  and  "before  title  of  declaration^  at,  fcc.  (venue")  in  con- 
sideration tliat  the  said  plaintiff,  at  the  special  instance  and  request  of  the 
said  defendant,  had  caused  to  be  delivered  to  the  said  defendant  certain 


(tt)  See  precedents  in  case,  post,  669 ;  and 
2  Campb.  291. 

(tt?)  See  form,  Morg.  191. — This  descrip- 
tion of  bailment  is  called  a  depositum,  or  a 
bailment  of  goods  to  be  kept  by  the  bailee 
for  the  bailor,  without  reward  to  tJie  bailee, 
2Ld.  Raym.  912— Sir  W.Jones,  35,6.— 
2  Stra.  1099,  and  the  bailee  is  not  liable  for 
loss  or  damage  unless  it  be  attributable  to 
the  want  of  that  care  which  every  man  of 
common  sense,  how  inattentive  soever, 
takes  of  his  own  property,  that  is,  .he  is 


only  liable  for  gross  neglect.  Id.  ibid.  1 
£sp.  Rep.  316.— Willes,  121;  see  also  1 
B.  &  A.  62.-1  Campb.  138.  Indeed  any 
bailee  is  liable  for  gross  negligence,  2  Stra. 
1099.  I'he  bare  leaving  goods  in  custody, 
and  accepting  such  trust,  raise  a  promise 
not  grossly  to  neglect  the  care  of  the  goods, 
2  Stra.  1009.  But  such  a  bailee  is  not  lia- 
ble if  he  be  robbed  of  the  goods,  Willes, 
121.  He  is  liable  for  ordinary  neglect  if  he 
sporUaneously  and  officiously  offers  to  keep 
the    goods,  Jones,   48,  &4;    or    when    he 
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goods  and  chattels^  to  wit,  &c.  (set  them  out  as  m  trover)^  of  great  value,    agaih« 
to  wit,  of  the  value  — L  to  be  taken  care  of,  and  safely  and  securely  kept  ■^**'***' 
bj  the  said  defendant  for  the  said  plaintiff,  and  to  be  re-delivered  by  the  said 
de&ndant  to  the  said  plaintiff,  he  Uie  said  defendant  undertook,  and  then  and 
there  faithfiilly  promised  the  said  plaintiff  to  take  due  and  proper  care  of,  and 
safeij  and  securely  keep  the  said  goods  and  chattels  for  the  said  plaintiff, 
and  to  re-deliver  the  same  to  the  said  plaintiff,  when  he  the  said  defend- 
ant should  be  thereunto  afterwards  requested :  and  although  the  said  de- 
fendant then  and  there  had   and  received  the  said  goods  and  chattels  of 
and  from  the'  said  plaintiff  for  the  purpose  aforesaid ;  and  although  the 
said  defendant  was  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at, 
be.  (venue)  aforesaid,  requested  by  the  said  plaintiff  to  re-deliver  the  said 
goods  and  chattels  to  the  said  plaintiff;  yet  the  said  defendant,  not  re- 
garding his  said   promise  and  undertaking,  but  contriving  and  intending  to 
deceire  and  defraud  the  said  plaintiff  in  this  behalf,  did  not  nor  would 
take  due  and  proper  care  of,  and  safely  or  securely  keep  the  said  goods 
and  chattels,  or  any  part  thereof  for  the  said  plaintiff,  nor  did  nor  would, 
at  the  said   time  when  he  was  so  requested  as  aforesaid,  or  at  any  time 
afterwards,  re-deliver  the  same  to  the  said  plaintiff,  but  on  the  contrary 
thereof  he  the   said    defendant    so   negligently  and  carelessly  conducted 
lumself,  with  respect  to  the  said  goods  and  chattels,  and  took  so  little  care 
thereof,  that  by  and  through  the  mere  carelessness,  negligence,  and  impro- 
per conduct  of  the  said  defendant  and  his  servants  in  that  behalf,  the  said 
goods  and  chattels  being  of  *the  value  aforesaid,  afterwards,  to  wit,  on    [*335] 
the  day  and  year  aforesaid,  became  and  were  wholly  lost  to  the  said  plain- 
tiff, to  wit,  at,   &c.  (i^enue)  aforesaid. — [Add  a  count  on  defendanfs  im- 
plied undertaking  to  r&*deliver  <m  request,  like   the    above,  omitting  the 
ttakment  for   want  of  care ;  cmd  at  aU  events  add  a  general  count  for 
Ml  kikvr^  care  of  the  goods,  as  post,  342. — If  the  defendant  has  been 
g^nbif  of  a  cowversion,  or  it  be  doubtfid  whether  others  also  may  be  liable, 
it  may  be  advisable  to  declare  in  case,  adding  a  count  in  trover.     3  East, 
62,  70 ;  add  counts  for  money   had  and   received,   account  stated,  and 
irtadi.] 

For  that  whereas  heretofore,  to  wit,  on,  &c.  {day  of  delivery   or  about  Cammo* 

it)  at,  &c.  (venue)  in  consideration  that  the  said  plaintiff,  at  the  special  '^'^'o, 
ill  1  ^         i-    1  -11^1  111*  ■  -11  *"*•»  333. 

Dstance  and  request  of  the  said  defendant,  would  Irom  tune  to  tune  sell  For  not 

returning 

e^gei  the  deacription  of  his  eharacter,  by  B/s  family  ;  it  was  held,  that  B.  could  not  c^l^"*  or 
taking  the  charge  of  the  goods,  in  conse-  be  sued  as  bailee  for  the  value  of  the  goods  ^J^^S  ^^' 
^eoce  of  any  reward  or  lucrative  contract,  stolen,  4  D.  &•  Ry.  636.  them  (x). 
^'   A  bailee,  to  take  care  of  goods  is  lia*        (x)  See  a  form,  1  Wils.  115.    More  care 
Ue  for  negligence,  though  his  employer  is  required  in  this  species  of  bailment  than 
might  have   resorted  to  a  third   person,  1  the  former,  and  the  bailee  will,  generally 
Stirk.  104.     A  bailee  of  this  description  is  speaking,  be  liable  for  any  loss  arising  from 
^viys  bound  to  be  ready  to  re-deliver  the  any  thing  short  of  absolute  impossibility  to 
tlkinF  bailed    upon   request,  Jones,    52. —  prevent  it.     Jones,  64,  69,  but  in  some  ca- 
15&st,  42,  3, — 2  Bla.  Com.  452.  ses  the  bailee  will  only  be  liable  for  ordina- 
Where  the  bailee  has  a  reward  for  his  ry  neglect.      Jones,  65.     This  bailee  can- 
cue  of  the  goods,  he  is  bound  to  use  ezer-  not  lend  or  let  the  bailment  to  another.     1 
tioai  to  secure  the  property,  1  Campb.   1 38.  Mod.  210  ;  he  must  at  all  times  be  ready  to 
Where  A.  hired  a  room  in  the  house  of  B.  re-deliver  it  to  bailor.    2  Stark.  539. — 2  T. 
ft  2f.  per  week,  for  the  purpose  of  deposit-  R.  376. — As  to  who  may  sue  for  not  return-  e 
ing  goods  for  safety,  and  kept  the  key  of  a  ing  sacks  where  vendor  sends  malt  in  a 
pAock,  by  which'  the  room-door  was  fas-  third  person's  sacks,  see  2  Stark.  172. 
tmed,  and  the  goods  were  stolen  by  one  of 
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AOAiRST  and  deliver  to  the  sriid  defendant  ale,  and  would  send  and  deliver  the  same 
BAiLxxi.  ^  ^jjg  gj^y  defenjant  in  hogsheads  and  casks  of  the  said  plaintiff,  he  the 
said  defendant  undertook,  and  then  and  there  faithfully  promised  the  said 
plaintiff  to  reium  the  said  hogsheads  and  casks  to  the  said  plaintiff  at  the 
expiration  of  a  reasonable  time  to  be  allowed  for  emptying  the  same,  or 
to  pay  him  for  the  said  hogsheads  and  casks,  at  the  rate  and  price  of  12. 
for  each  of  the  said  hogsheads  and  casks.  And  the  said  plaintiff  aveis, 
that  he,  confidmg  in  the  said  promise  and  undertaking  of  the  said  defend- 
ant, did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  and  on  divers 
other  days  and  times  between  that  day  and  the  commencement  of  thb 
suit,  to  wit,  at,  &c.  (vemie)  sell  and  deliver  divers  large  quantities,  to  wit, 

hogsheads,  and casks  of  ale,  to  the  said    defendant,  and  did 

then  and  there  send  and  deliver  the  same  to  the  said  defendant  in  divers, 

to  wit, hogsheads,  and casks,    of  the    said  plaintiff,  of  great 

value,  to  wit,  to  the  value  of — /.  and  although  a  reasonable  time  for 
[^336]  emptying  the  said  hogsheads  and  casks,  and  retummg  *the  same  to  the 
said  plaintiff,  hath  long  since  elapsed  ;  yet  the  said  defendant,  not  regard- 
ing his  said  promise  and  undertaking,  but  contriving  and  intending  to  de- 
ceive and  defraud  the  said  plaintiff  in  this  behalf,  did  not  nor  would,  at 
the  expiration  of  such  reasonable  time  as  aforesaid,  or  at  any  time  before 
or  since,  although  oflen  requested  so  to  do,  return  the  said  hogsheads  and 
casks,  or  any  of  them,  to  the  said  plaintiff,  nor  did  nor  would  pay  the  said 
plaintiff  for  the  same,  or  any  of  them  at  the  rates  and  prices  aforesaid. 
But  to  return  the  said  hogsheads  and  casks,  or  any  of  them,  to  the  said 
plaintiff,  or  pay  for  the  same  as  aforesaid,  he  the  said  defendant  hath  hith- 
erto wholly  neglected  and  refused,  and  still  neglects  and  refuses  so  to  do, 
to  wit,  at,  &c.  (venue)  aforesaid. — [Second  count  like  the  firsts  for  not 
returning  the  casksj  omitting  what  relates  to  the  payment  of  money — thiril 
count  for  not  taking  care  of  the  casks  generally,  as  post  342,  and  add 
one  count  for  casks,  goods,  ^c,  sold  and  delivered — money  had  and  receiv- 
ed, and  the  account  stated.] 

Pignori  For  that  whereas,  before  and  at  the  time  of  the  making  of  the  promise 
oflu:?  333.  ^^^  undertaking  of  the  said  defendant  hereinafter  next  mentioned,  the 
A^inst  a  said  defendant  was  a  pawnbroker,  to  wit,  at,  &:c.  (venue)  ;  and  thereupon 
pawnbro-  heretofore,  to  wit,  on,  &c.  (day  of  delivery,  or  ahout  it)  at,  &c.  (venue) 
losing  a  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  special  instance 
pledge  and  request  of  the  said  defendant  had  then  and  there  pawned  and  ddi- 
vered  to  the  said  defendant  certain  goods  and  chattels,  to  wit,  &c.  (enumerate 
them,  as  in  trover),  of  the  said  plaintiff  of  great  value,  to  wit,  of  the 
value  of — L  as  and  by  way  of  pledge  to  the  said  defendant,  for  a  c^rt^ 
sum  of  money,  to  vdt,  the  sum  of  — L  then  and  there  advanced  by  the 

ry)  Jones,  74,  75,  76.— Lord  Raym.  917.  c.  24,  39  A  40  Geo.  3,  c*  99  ;  tee  alto  1 

— Bui.   Ni.   Pri.  72.    The   pawnee   in  this  Jac.  1,  c.  21,  concerning  pawnbrokers  in 

case  is  liable  for  ordinary  neglect,  and  he  London.     A   pawnbroker  has  no  right  to 
will  be  liable  for  any  loss  arising  from  any  *  sell  unredeemed  pledges  afler  the  ezpira- 

thing  except  unavoidable  force,  Jones,  75,  tion  of  a  year  from  the  time  the  goods  were 

79. — Bui.  Ni.  Pri.  72  a. — Lord  Raym.  917.  pledged  if  the  original  owner  tender  him 

How  far  a  pawnee  may  use  or  dispose  of  the  principal  and  interest  due,  5  B.  &  A. 

#  goods,  Ld.  Raym.  917.— Owen,  123.—^,  81,  439.— 1  D.  &  R.  1,  S.  C— 1  Stark.  678.— 

82.— Bract.  99.— Holt,  C.  N.  P.  383.    The  Burn,  J.  tit.  «  Pavmbrokars." 
acts  relating  to  pawnbrokers  are  30  Qteo.  2, 


(») 
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said  defeodant  to  the  said  plaintiff  thereon,  he  the  said  ^defendant  undm^   ^•^nn 
took,  and  then  and  there  faithfully  promised  the  said  plaintiff  to  take  due   *^^''^**'- 
and  proper  care  of  the  said  goods  and  chattels,  until  the  same  should  be 
redeemed  by  the  said  plaintiff,  and  re-delirered  by  the  said  defendant  to 
the  said  plaintiff,  or  sold  by  the  said  defendant  according  to  the  fonn  of 
the  Statute  relative   to   pawnbrokers   in  such  case   made  and  provided. 
And  although  the  said  defendant   then   and  there  had  and  received  the 
fiaid  goods  and  chattels  for  the  purpose,  and  on  the  terms  aforesaid ;   yet 
die  said  defendant,  not  regarding  his  said  promise  and  undertaking,  but 
eootriyiDg  and  intending  to  decdve  and  defraud  the  said  plaintiff  in  this 
behalf,  did  not  take  due  and  proper  care  of  the  said  goods  and  chattok 
uDtil  the  same  were   redeemed  by  the  said  plaintiff,  and  re-delivered  by 
the  said  defendant  to  the   said   plaintiff,  or  sold  by  the   said  defendant 
according  to  the   form  of  the  said  Statute ;   but  on   the  contrary  thereof, 
he  the  said  defendant  afterwards,  and  whiht  he  so  had  the  custody  of  the 
said  goods  and   chattels  as  aforesaid,   to  wit,  on  the  day  and  year  afore- 
said, at,  be.  (venue)  aforesaid,  took  so  little   care  of,  and  so  negligently 
kept  the  said  goods  and  chattels,  that  the  same,  while  they  were  in  the 
possession  of  the  said  defendant  for  the  purpose  aforesaid,  by  and  through 
the  mere  carelessness  and  negligence  of  the  said  defendant  in  4hat  behalf, 
became  and   were  wholly  lost  to  the  said  plaintiff  (or  greatly   damaged 
and  spoiled),  to  wit,  at,  &c.  (venue)  aforesaid. — [Aid  a  count  as  for  a  de- 
positmn,  ante,  334  ;  and  a  general  count  Wee  that,  post,  342;  money  had 
eitd  received,  and  account  stated,  and  breach ;  and  see  Lord  Jtaym,  912.] 

For  that  whereas  heretofore,  to  wit,  on,  &c.  (day  of  hiring  or  about  it)  I^catUi 
at,  &c.  (veniie)  in  consideration  that  the  *said  plaintiff,  at   the  special  in-  ^  '^'' 
stance  and  request  of  the  said  defendant,  would  let  to  hire  and  deliver  to  A^inst 
the  said  defendant,  a  certain  horse  (a)  of  the  said  plaintiff  of  great  value,  ^®  ^■'^^ 
to  wit,  of  the  value  of  — I.  for  the  said  defenchtnt   to  go  and  perform  a  foAidinff' 
certain  journey  therewith,  to  wit,  (b),  from,  &c.  to,  &c.  and   fecun  thence  it  improp- 
back  again    to,  be.   aforesaid  for  certain  reasonable  reward  to   the  said  j^^'^^f  ^ 
plabtiff  in  that   behalf,   he  the  said  defendant  undertook,  and  then  and  joarii«T 
there  faithfully  promised  the   said  plaintiff,  that   he   the  said   defendant  f'om  that 
would  not  go   or   perform  another  or  different  journey  with  the  said  horse  ft  was  Sr- 
than  the  said  journey,  and  that  he  would  ride  and  use  the  said  horse  in  a  ed  (z). 
moderate,  carefol,  and  proper  manner.     And  the  said  plaintiff  avers,  that    [*338] 
he,  confiding   in  the  said  promise  and  undertaking  of  the  said  defendant, 
did,  afWwards,  to  wit,  on  the  day  and  year  aforesaid,  to  wit,  at,  &c.  (ire- 

(z)  See  a  form,  1  Mall.  137.  A  hirer  is  The  hirer  of  a  horae  is  liable  for  its  feed. 
not  boQod  to  exercise  more  than  ordinary  2  B.  &>  B.  359. — 5  J.  B,  Moore,  74.  He  moat 
diligence  and  care  over  the  thing  let  to  not  ride  a  horse  after  it  is  exhausted  and  re- 
hire. Ld.  Raym.  916.— fial.  N.  P.  72.—  foses  its  feed.  1  Gow,  C.  N.  P.  1.  The 
Jones,  ti9.  A  hirer  may  let  another  ride,  hirer  of  a  chaise  and  horses  to  go  a  journey, 
bat  a  borrower  cannot.  1  Mod.  210.  The  is  not  liable  for  any  injury  occasioned  by  the 
hirer  of  goods  is  not  even  at  common  law  negligence  or  misconduct  of  the  post-boy, 
Uttwerable  for  their  low  by  fire.    Longman  *  5  £8p.  Rep.  35. 

•nd  Gall'mi,  Sittings  at  Nisi  Frius,  &..  .B.  (a)  This  is  usual,  though,  to  avoid  any 

1809.    The  hirer  of  a  horse  is  not  liable  to  doubt,  it  may  perhaps  be  advisable,   when 

mske  eompensation  for  his  death,  occasion-  applicable  to  the  facts,  to  ineert  the  worda, 

^  bj  error  of  a  farrier  called  in,  but  he  is  «*and  bridle  and  saddle." 

liable  if  he  imprudently  give  medicine  him-  (ft\  Let  ;^this  agree  with  the  real  facta  of 

Klf ;  nor  is  a  hirer  liable  for  the  horse  fall-  the  hiring, 
ing,  &c.  without  his  default.    3  Campb.  5. 

VeL.  n.  34 
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▲oAivn  nue)  aforesaid,  let  to  hire,  and  deliver  the  said  horse  to  the  said  defendant, 
and  the  said  defendant  then  and  there  hired  and  received  the  same  of  and 
fix)m  the  said  plaintiff,  for  the  purpose  and  upon  the  terms  aforesaid.  Yet 
the  said  defendant,  not  regarding  his  said  promise  and  undertaking,  but 
contriving  and  intending  to  injure  the  said  plaintiff  in  this  behalf,  after- 
wards, to  wit,  on  the  day  and  jrear  aforesaid,  went  and  performed  with 
the  said  horse  another  and  different  journey  than  the  said  journey  from, 
be.  aforesaid,  to,  &c.  aforesaid,  and  from  thence  back  again  to,  &c.  afore- 
said, that  is  to  say,  a  certain  journey  from,  &c.  aforesaid,  to,  &c.  afore- 
said, and  from  thence  to  a  certain  place  called in  the  county 

and  thence  back  again  to aforesaid,   and  in  going  and  performing 

the  said  last-mentioned  journey  as  aforesaid,  he  the  said  defendant  so  im- 
moderately,  violently,  carelessly  and  improperly  rode  and  used  the  said 
horse,  that  by  means  of  the  several  premises  afcMresaid,  the   said  horse  be- 
came and  was  greatly  lamed  and   hurt,  and  so  remained  and  continued  for 
a  long  space   of  time,  to  wit,  hitherto  and   during  all  which  time  he  the 
said  plaintiff  lost,  and  was  deprived  of  the   use   and  benefit  of  his  said 
horse,  and  also  thereby  the  said  horse  then  and  there  became  and  was 
greatly  damaged,  lessened  in   value,  and   spoiled,   to   wit,  at,  &cc.  (vemue) 
aforesaid. — [The  second   count  is  usually  far  riding  the   horse    immode- 
rately, and  is  as  follows :] — ^And,  whereas  also,  heretofore,  to   wit,  on  the 
day  and  year  aforesaid,   at,  &c.  (venue)  aforesaid,  m  consideration  that 
the  said  plaintiff,  at  the  like   special  instance  and  request  of  the  said  de- 
fendant, had  let  to  hire  and  delivered  to  the  said  defendant,  a  certain  oth- 
er horse  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  — L 
to  be  ridden  and  used  by  the  said  defendant,  he  the  said  defendant  under- 
took, and   then  and  there  faithfully  promised  the  said  plaintiff,  to  ride  and 
*use  the  said  last-mentioned  horse  in  a  moderate,  carefiil,  and  proper  man- 
ner.    And  although  the  said  defendant,  then  and  there  had  and  received 
the  said  last-mentioned  horse  of  and  from  the  said  plaintiff,  for  the  pur- 
pose last  aforesaid ;  yet  the  said   defendant,   not   regarding  his  said  last- 
mentioned  promise   and  undertaking,  but  contriving  and  intending  to  in- 
jure the  said  plaintiff  in  this  behalf,  did  not  nor  would  ride  or  use  the  said 
last-mentioned  horse  in  a  moderate,  careful,  or  proper  manner,  but  wboUy 
neglected  and  refused   so   to  do.     And  on  the  contrary  thereof,  he  the 
said  defendant,   after  the   making  of  his  said  last-mentioned  promise  and 
undertaking,  to  wit,  on  the   day  and  year  aforesaid,  at,  he,  (venue)  afore- 
said, so  carelessly  and  improperly  rode  and  used,  the  said  last-mentioued 
horse,  that  by   means  thereof,   the  said  last-mentioned  horse  became  and 
was  greatly  lamed  and  hurt,    and  so  remained  and  continued  for  a  long 
space  of  time,  to  wit,  hitherto,  during  all  which  time  he  the  said  plaintiff 
thereby   lost   and  was  deprived  of  the  use  and   benefit  of  the  said  last- 
mentioned  horse,  and   also  thereby  the  said  last-mentioned  horse,  being  of 
the  value   aforesaid,  became  and  was  greatly  damaged,   lessened  in  value, 
and  spoiled,  to  wit,  at,   &c.    (venule)  aforesaid.— ^[ijT  there  be  any  doubt 
whether  the   injury  were  occasioned  by  improper  tiding,  it  is  advisable  to 
add  a  count  nearly  similar  to  the  last,  but  stating  the  defendants  promist 
to  have   been,  "  that  whilst  he  should   so   have  the  use   of  tlie  said  last- 
mentioned  horse  as  aforesaid,  he  would  take  due  and  proper  care  thereof,'* 
and  averring  *^  that  the  defendant  had  the  use,  &c.  and  that  whilst  he  so 
had   the  use,  &:c.  he  did  not    take    due   and    proper    care    thereof,  but 
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whoUj  neglected  so  to  do.     And  by  reason  thereof,  the  said  last-mention-   AOAinr 
ed  hose,  on,  &c.  became^and  was  'greatly  damaged,  to  wit,  at,  &c.  afore-  ■^'"**' 
said."]  —  [It  may  also  he  advisable  to  add  another  county  stating  **  that  Fourth 
wbaeas  heretofore,  to  wit,  on,  &c.  at,  &c.  in  consideration  that  the  plain-  count 
iffy  at  the  special,  &c.  had  delivered    to  the  defendant  a  certain  other 
hofse,  be.  to  be  had  and  used  by  the  defendant,   (omitting  the  statement 
fw  hire ;)  defendant  undertook,"  be.  stating  the  promise^  as  in  the  count 
last  suggested. — If  there  be  any  demand  for  horse-hirey  add  the  common 
cmmtSj  as  ante,  59,  and  the  account  stated,  and  breach.} 

That  whereas  heretofore,  to  wit,  on,  &c.  {day  of  letting  or  about  it)  For  not 
at,  be.  (venue)  in  consideration  that  the  said  plaintiff,  at  the  special  in-  ^^^^S 
stance  and  request  of  the  said  defendant,  had  let  to  hire  and  deUvered  to  furniture 
the  said  defendant,  certain  household  furniture,  goods,  and  chattels,  to  wit,  let  to  hire 
fee.  (emunerate  them)    of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  J^tT? 
value  of  — L  to  be  had  and  used  by  the  said  defendant,  for  a  certain 
time  in  that  behalf  agreed  upon  by  and  between  the  said  plaintiff  and  the 

said  defendant,  to  wit,  from to and  to  be  re-delivered  by  the 

said  defendant  to  the  said  plaintiff  after  that  time,  he  the  said  defendant 
undertook,  and  then  and  there  faithfully  promised  the  said  plaintiff,  to  take 
due  and  proper  care  of  the  said  household  fiimiture,  goods  and  chattels, 
and  tox  re-deliver  the  same  to  the  said  plaintiff,  at  the  expiration  of  the 
time  for  which  the  same  were  so  let  to  hire  as  aforesaid,  and  although  the 
said  defendant,  then  and  tliere  had  and  received  the  said  household  fur- 
niture, goods,  and  chattels,  of  and  from  the  said  plaintiff  for  the  purpose 
aforesaid,  and  although  the  time  for  which  the  same  were  so  let  to  hire  as 
aforesaid,  hath  long  since  elapsed ;  yet  the  said  defendant,  not  regarding 
his  said  promise  and  undertaking,  but  contriving  and  intending  to  injure 
the  said  plaintiff  in  this  behalf,  did  not  nor  would  take  due  and  proper 
care  of  the  said  household  furniture,  goods  and  chattels,  or  at  the  ex- 
piration of  the  time  for  which  the  same  were  so  let  to  hire  as  aforesaid, 
or  at  any  time  afterwards,  re-deliver  the  same  or  any  part  thereof  to  the 
said  plaintiff,  (although  he  was  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  at,  be.  (venue)  aforesaid,  requested  by  the  said  plaintiff  so  to 
do,)  but  on  *the  contrary  thereof,  he,  the  said  defendant  took  so  little  care  [*340] 
of  the  said  household  furniture,  goods  and  chattels,  that  by  and  through 
the  mere  negligence  and  carelessness  of  the  said  defendant  in  this  behalf, 
the  said  household  fiimiture,  goods  and  chattels,  became  and  were  wholly 
lost  to  the  said  plaintiff,  to  wit,  at,  be.  (venue)  aforesaid. — [The  second 
9r  other  special  counts  in  a  case  of  this  nature  frequently  vary,  it  may  be 
advisable  in  general  to  add  a  count  stating  a  delivery  to  the  defendant 
to  be  used  generally,  and  not  stating  that  he  had  the  use  of  them  for  any 
farticular  purpose  or  time,  and  confining  the  promise  and  breach  merely  to 
tU  care  of  the  goods,  as  post,  342. —  If  there  be  any  demand  for  the  use 
of  the  furniture,  add  the  common  counts,  as  ante,  60,  and  the  account 
itated,  and  breach.] 

For  that  whereas  the  said  defendant,  before  and  at  the  time  of  the  I^fcoHo 
making  of  his  promise  and  undertaking  hereinafter  next  mentioned,  was  V^'^f^ 

(c)2  Wentw.  Index,  21. — See  notes  to  yants  of  this  bailee  damage  the  famiture, 
the  laat  pxecedent,  -as  to  the  liability  of  a  he  will  be  liable,  4  T.  R.  319.— 5  T.  R.  373. 
bailee  of  this  nature.     If  the  guests  or  ser- 
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JumMMMm  a  wateb-Hiaker,  and  the  trade  and  business  of  a  watch-maker  then  fol- 
lowed and  carried  on,  to  wit,  at,  &c.  (venue).     And  thereupon  heretofore, 
K^  Ml-,  to  wit,  on^  bo.  (day  of  deUvety  or  about  it)  at,  &c.  (venue)  aforescud,  in 


^,334.       oonsideraticm  that  the  said  plaintiff,  at  the  special  instance  and  request  of 
watch-    ^  ^®  ^^  defendant,  had  then  and  there  delivered  to  the  said  defendant  a 
maker  for  certain  watch  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of 
^^tef  d     "^^  ^  ^  repaired  by  the  said  defendant,  in  the  way  of  his  said  trade  or 
livered  to  business  of  a  watohnnaker,  for  reasonable  reward   (e),  to  be  therefore  paid 
him  to  re-  by  the  said  plaintiff,  to  the  said  defendant,  he  the  said  defendant  und^r^ 
P^'  W-     took,  and  then   and  there  faithfully  promised  the  said  plaintiff  to  repsur 
the  said  watch,  and  to  take  due  and   proper  care  thereof,  until  the  same 
should  be  returned  by  the  said  defendant  to  the  said  plaintiff.     Yet  the 
said  defendant,  not  regarding   his  said  promise  and  undertaking,  but  con- 
triving and  intendbg  to  injure  the  said  plaintiff  in  this  behalf,  did  not  nor 
would  take  due  and  proper  care  of  the  said  watch,  until  the  same  was  re- 
n^oA-t  1    ^^^^nied  by  the  said  defendant  to  Uie  said   plaintiff,  but,  on  the  contraiy 
^        ^    thereof,  he  the  said  defendant,  after  the  %iaking  hb   said  promise  and 
undertaking,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (oentie)  afore- 
said, so  carelessly  and  negligently   behaved  and  conducted  himself  widi 
respect  to  the  said  watch,  that  by  and  through  the  mere  carelessness, 
negligence,   and  improper  conduct  of  the  said  defendant  in   that  behalf, 
Second      ^^  ^^  watch  being  of  the  value   aforesaid,  became  and  was,  and  still 
not  re-de-  ^^9  wh<dly  lost  to  the  said  plaintiff,  to  wit,  at,  &c.  (venue)  aforesaid.     And 
liyering     whereas  also  afterwards,  to  wit,  on  the   day  and  year  aforesaid,  at,  &c. 
the  watch.  (^^^)  aforesaid,  in   consideration  that  the  said  plaintiff,  at  the  special  in- 
stance  and  request  of  the  said  defendant,  had  then  and  there  delivered  (/) 
to  the  said  defendant,  a  certain  other  watch  of  the  said  plaintiff,  of  great 
value,  to  wit,  of  the  value  of  — L  to  be  rectified   by  the  said  defendant, 
and  to  be  re-delivered  by  him  to  the  said  plaintiff,  for  reward,  to  be  th^^ 
fore  paid  to  him,  he  the  said  defendant  undertook,  and  then  and  there 
faithfully  promised  the  said  plaintiff)  to  endeavor  to  rectify  the  said  last- 
mentioned  watch  within  a  reasonable  time  then  next  following,  and  to  de- 
liver the  same  to  the   said  plaintiff,  whenever  after  such  reasonable  time 
had  elapsed,  he  the  said  defendant  should  be  thereunto  requested.     And 
although  the  said  deftmdant  then  and  there  had  and  received  the  said  last- 
mentioned  watch   for  the  purpose  last  aforesaid  ;  yet  he,  not  regarding  his 
said  last>mentioned  promise  and  undertaking,  hath  not,  although  a  reason- 
able time  for  rectifying  the  said  last-mentioned   watch    hath  long  since 
elapsed,  and  the  said  defendant  was,  afler  such  reasonable  time  had  elapsed, 
to  wit,  on  the  day  and  year  aforesaid,  at,  &;c.  (venue)   aforesaid,  requested 
[*343]    by  the  said   plaintiff  so  to  do,  as  yet  delivered  to  the  said  plaintiff,  *the 
said  last  mentioned  watch,  but  hath  hitherto  wholly  neglected  and  refused 
so  to  do,  to  wit,  at,  &c.  (venue)  aforesaid. — [Add  a  general  count,  as  m 
next  form^ — Add  count  for  money  had  and  received,  account  stated,  and 
breadt. — If  there   be  reason  to  apprehend  that  the  defendant  has  been 

{d)  2  Wentw.  Index.  20.    This   flpecies  ing  of  flood  jsrates.— 1  Campb.    138.    How 

of  bailment   requires  more   than  ordinary  far   agister  of  cattle  liable,  Holt,  C.  N.  P. 

care  to  be  exercised  over  it.    See  1  Gow,  547. — 8  Rep.  32. 
C.  N.  P.  30.— 1  Campb.  138.     How  far  the         (c)  2  New  Rep.  458. 
proprietor  of  a  dry  dock  is  liable  ibr  burst-        (  f)  See  1  Bingh.  34. 
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gmltj  of  a  convenionj  it  may  be  advisable  to  declare  in  case,  with  a  amnt  aoaiitst 
m  tmer,  3  East,  62,  70.]  bail.w. 

And  whereas  also,  heretofore,  to  wit,  on,  &c.  (any  day  while  the  de*  General 
faiimit  had  the  goods,  and  before  title  of  declaration)  at,  fcc.  (ventie)  in  ®®"P*» 
ooDfideration  that  the  said  defendant  at  his  special  instance  and  request,  bailee,  for 
then  had  the  care  and  custody  of  divers  goods  and  chattels  of  the  said  not  ukiii|r 
plaintiff,  to  wit,  goods  and  chattels  of  the  like  number,  quantity,  quality,  ^^g 
descripti(Mi   and  value,  as  those  in  the  said^rx^  count  mentioned,  [or  if 
Aiibethe  first  count  on  the  subject,  set  out  the  goods,  and  valtie,]  he  the 
said  defendant  undertook,  and  then  and  there  faithfully  promised  the  said 
plaindff  to  take  due  and  proper  care  thereof,  whilst  the  said  defendant  so 
had  the  care  and  custody  of  the  same  ;  yet  the  said  defendant  not  regard- 
ing his  said  promise  and  undertaking,  but  contriving  an(l  intending  to  in- 
jure and  defraud  the  said   plaintiff  in  this  behalf,  whilst  the  said  defendant 
90  had  the  care  and    custody  of  the  said  goods    and  chattels,  took  so 
little,  and  such  bad  and  improper  care  thereof,  that  the  same,  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  became 
and  were  greatly  damaged   and  injured,  and  wholly  lost  to  the  said  plain- 
tiff. 
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For  that  whereas  heretofore,  to  wit,  on,  &c.  [day  of  delivery  of  goods,  Against 
or  (Aoui  it]  at,  &c.  (venue)  in  consideration  ^at  the  said  plaintiff  at  the  emp^yed 
special  instance  and  request  of  the  said  defendant,  would  deliver  to  the  to  sell,  for 
aaid  defendant  divers  goods  and  chattek,  to  wit,  (here  specify  them  as  in  "^^^^^^ 
trover)  of  great  value,  to  wit,  of  the  value  of  —l»  of  lawful  money  of  ing  for  the 

goods  (g). 

(f)  See  Forms,  2  Rich.  C.  P.  174. — PL  price,  the  principal  cannot  sae  him  till  the     [^43] 

A.  d9. —  1    Taunt.  572,  and  other  modern  transaction  be  closed,  unless  indeed  it  is  the 

forms  and  notes,  post,  345.     See   a  form  agent's  fault  that  the  rest  of  the  price  is  not  | 

igaiost  a  sworn  broker  of  the  city  of  Lon-  paid,  2  Esp.  Rep.  710.  bat  as  soon  as  the 

doa  for  charging  his  principal  more  than  the  agent  is  in  cash,  by  any  sale  or  contract,  he 

cost  price  of  articles  purchased  for  him  in  mus^  account  and  take  care  of  the  produce, 

iddition  to  his  commission,  3  Moore  &  P.  and  keep  or  dispose  of  it  according  to  the 

284.    As  to  this  action  and  declaration,  see  principal's  orders.     1  Stark.  39^. — 4  Madd. 

Bol.  Ni.  Pri.  147,  8.     Carth.  89.-2  Bos.  &  3. — 5  Madd.  47.     If  goods  are  consigned  to 

Pal.  136. — 1   Sannd.  50. — 1  Tannt.  572  —  a  factor  for  sale,  it  is  presumed  that  he  con- 

The  term  *^  aee&unting,**  is  a  large  signifi-  tracts  to  account  for  such  as  are  sold,  to  pay 

eition ;  any  non-payment  is  a  non -account*  over  the  proceeds  and  re-deliver  the  residue 

ing.    The   word  **  aceoymting"  may  mean  unsold,  on  demand,  1  Taunt.  572. — The  re- 

*^tmtufy"  see   9   B.  &    Cres.  330. — This  ceipt  of  money  by  an  agent  may  in  many 

eoant  is  sustainable  against  an  auctioneer  cases  be  presumed,  as  if  he  refuse,  afler  a 

who  delivers  the  goods  without  receiving  reasonable  time  has  elapsed,  to  account  for 

the  price  from  the  purchaser. — 2  Chit.  Rep.  them,  1  Stark  224.     Peake,  56.     An  agent 

363.    An  agent  is  always  bound  to  be  pre-  is  responsible  for  the  price  of  a  commission 

pared  to  render  a  clear  and  faithful  account  sold  by  him  for  an  officer  on  foreign  service, 

of  all  his  transactions  relating  to  the  com-  1  Esp.   Rep.    450. — An  agent  under  a  del 

mission,  1  Jac.  db  Walk;  135. — 14  Ves.  500,  credere  commission,  is  liable  though  he  nev- 

510. — 8  Ves.  49. — ]3Ves.  47.  53.    4  Madd.  er    received    the    proceeds;    and    on  this 

^^  373. — (1   Chit.  Gkn.  Pract.  509.  868,  ground  he  may  be  sued  for  goods  sold,  1 

M.)    But  in  general  the  principal  cannot  T.  R.   112,  285. — 2  Campb.  587;  (though 

compel  his  agent  to  deliver  over  the  pro-  by  the  statute  against  frauds,  29  Car.  ch.  3. 

ceeds  of  a  contract,  till  the  latter  has  actu-  sect.  4.   a  verbal  guarantee   would  be  inva- 

tlly  received  them ;  and  if  an  agent  em-  lid.)     It  is,  however,  usual  to  declare  spe- 

ployed  to  selly  receives  part  only  of  the  ci^ly,  stating  the  coiMideratioci,  dbc.    See  1 
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▲oAiviT  Great  Britain,  to  be  sold  and  disposed  of  by  the  said  defendant,  for  and 
FACTORB  ^°  account  of  the  said  plaintiff  for  a  reasonable  reward  to  the  said  defend- 
&c^  '  ant  in  that  behalf,  he  the  said  defendant  undertook,  and  then  and  there 
faithfully  promised  the  said  plaintiff  to  endeavor  to  sell  and  dispose  of  the 
said  goods  and  chattels  for  the  said  plaintiff,  and  to  render  a  true  and  just 
account  of  the  sale  thereof  to  the  said  plaintiff,  and  of  the  monies  arising 
from  such  sale,  whenever  after  the  sale  thereoi^he  the  said  defendant  should 
be  thereunto  requested.  And  although  the  said  plaintiff  confiding  in  the 
said  promise  and  undertaking  of  the  said  defendant,  did  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  at,  be.  (venue)  deliver  the  said  goods  and 
chattels  to  the  said  defendant  for  the  purpose  aforesaid,  and  although  the 
said  defendant  did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at, 
&c.  (venue)  aforesaid,  sell  and  dispose  (h)  of  the  said  goods  and  chattels, 
for  and  on  account  of  the  said  plaintiff,  for  divers  sums  of  money,  in  the 
whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  —l»  (steUe 
enough)  of  like  lawful  money,  (t)  ;  and  although  the  said  plaintiff  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid, 
requested  the  said  defendant  so  to  do  (k)  ;  yet  the  said  defendant  not  re- 
garding his  said  promise  and  undertaking,  but  contriving  and  crafdly  and 
subtly  intending  to  deceive  and  defraud  the  said  plaintiff  in  this  behalf, 
hath  not  rendered  to  the  said  plaintiff  a  just  and  true,  or  other  account  of 
the  sale  of  the  said  goods  and  chattels,  or  any  part  thereof  (Jck),  or  of  the 
monies  arising  from  such  sale,  or  any  part  thereof,  but  the  said  defendant 
hath  hitherto  wholly  refused,  and  still  refuses  so  to  do. — [Add  the  foUouh- 
ing  counts.] 

Second  And  whereas  also,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at, 

count,     ^  j^^^  (venue)  aforesaid,  in  consideration   that  the  said  plaintiff,  at  the  like 
eral.  special  instance  and  request  of  the  said  defendant,  had  delivered  to  the 

said  defendant  divers  other  goods  and  chattels  of  great  value,  to  wit,  of 
the  value  of — /.  to  be  sold  and  disposed  of  by  the  said  defendant  for  the 
said  plaintiff,  he  the  said  defendant  undertook,  and  then  and  there  faith- 
fully promised  the  said  plaintiff  to  render  a  just  and  reasonable  account  of 
the  said  last-mentioned  goods  and  chattels  to  the  said  plaintiff,  whenever 
afterwards  he  the  said  defendant  should  be  thereunto  requested  ;  yet  the 
said  defendant  not  regarding  his  said  last-mentioned  promise  and  under- 
taking, but  contriving  and   intending  to  injure  and  defraud  the  said  plain- 


J.  B.  Moore,  279.  As  to  the  agent's  liabili- 
ties and  rights  in  other  respects,  see  notes, 
post;  also  3  Chit.  Com.  Lavir,  193  to  224.— 
It  has  been  supposed,  that  when  there  is  a 
long  complicated  account,  this  action  is  not 
sustainable,  2  Campb.  238.  Tidd's  Prac. 
9th  edit.  2 ;  but  it  seems  that  the  difficulty 
of  trying  the  cause  constitutes  no  legal  ob- 
jection.  See  5  Taunt.  431.-1  Marsh.  115  ; 
though,  indeed,  if  the  accounts  are  very  in- 
tricate and  difficult,  a  bill  in  equity  is  the 
most  preferable  remedy,  2  Campb.  238. 
Eq.  Ca.  Abr.  5.-7  Ves.  588.  When  not, 
see  2  Toung  &  Jerv.  33.  When  the  de- 
fendant cannot  set  up  illegality  on  the  sale, 
see  4  Camp.  183.— 3  M.  &.  S.  117.— Holt, 
105,  107. 

(A)   This  averment  of  the  sale  must  be 
proved,  I  C.  &>  P.  522.     The  sale  may  in 


some  cases  be  presumed,  as  if  the  agent, 
after  a  reasonable  time,  refuse  to  account 
for  the  ffoods,  1  Stark.  224. — Peak,  56. 

(t)  Where  the  promise  was  to  account 
for  monies  to  be  received,  it  should  seem 
that  the  declaration  ought  to  aver  the  re- 
ceipt of  money,  6  Taunt.  45.  Sed  vidcj  1 
Price,  109.  But  if  money  has  been  receiv- 
ed, it  may  be  recovered  under  the  common 
count  for  money  had  and  received. 

(k)  When  a  request  is  necessary,  see  1 
Taunt.  572. 

'  {kk)  (If  the  defendant  has  in  parta«- 
cauntedjor  or  paid  over  some  of  the  moner 
received,  the  best  course  is  to  admit  such 
part  performance  on  the  face  of  the  declara- 
tion. See  Bosanquet's  Rules  on  Pleading, 
85,  87.) 
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tiff  in  this  respect^  hath  not  rendered  to  the  said  plaintiff  a  just  and  rea-    against 
sooable  or  other  account  of  the  said  last-mentioned  goods  and  chattels,  or   j^^^tou, 
way  part  thereof  (although  the  said  defendant  afterwards-,  to  wit,  on  the       &o. 
day  and  year  aforesaid,  at,  be.   (venue)  aforesaid,  was  requested  by  the 
said  plaintiff  so  to  do),  but  the  saia  defendant  hath  hitherto  wholly  refused 
and  still  wholly  refuses  so  to  do. — [Add  counts  for  money  had  and  receiv- 
ed, the  account  stated,  and  breach,  if  there  be  any  reason  to  suppose  *the    [^344] 
goods  have  been  lost  or  injured  iy  carhssness,  add  the  general  count  as 
ante,  341.] 

For  that  whereas  heretofore,  to  wit,  on,  &;c.  (day  of  first  consignment.  Against 
or  about  it)   at,  &c.   (venue)  in  consideration   that  the  said  plaintiff,  at  the  H^^^  ^^t 
special  instance  and  request  of  the  said  defendant  had  sent   and  con-  coantin^ 
signed  to  the  said  defendant  divers  goods  and  chattels  of  the  said  plaintiff  for  g^oods 
of  great  value,  to  wit,  of  the  value,  of  — L  in  order  that  the  said  defend-  ^^^^^!** 
ant  might  sell  and  dispose  of  the  same  for  the  said  plaintiff,  for  commis-  ent  times 
sion  and  reward  to  the  said  defendant  in  that  behalf,  he  the  said  defendant  for  sale 
undertook,  and  thefi  and  there  faithfully  promised  the  said  plaintiff  to  en-  ^  ^' 
deavor  to  sell  and  dispose  of  the  said  goods  and  chattels  for  and  on  the 
account  of  the  said  plaintiff,  and  to  render  a  just  and  reasonable  account 
of  the  said  sales   thereof  to  the  said  plaintiff  in  a  reasonable  time  then 
next  following,  and  to  pay  over  the  proceeds  of  such  sales  to  the  said 
plamtiff,  when  he  the  said  defendant  should  be  thereunto  reasonably  re- 
quested by  the  said  plaintiff;  and  although  the  said  defendant  then  and 
there  had  and  received  the  said  goods  and  chattels,  for  the  purpose  afore- 
said, and  afterwards,  to  wit,  on   the  day  and  year  aforesaid,  and  on  divers 
other  days  and  times  afterwards,  and  before  the  commencement  of  the  suit, 
sold  the  same,  for  and  on  account  of  the  said  plaintiff,  for  a  large  sum  of 
money,  to  wit,  the  sum  of  — L  to  wit,  at,  &c.   (venue)  aforesaid,  (m)  ;  and 
although  a  reasonable  time  for  the  said  defendant  to  render  such  account 
as  aforesaid,  and  paying  over  the  produce  of  the  said  sales  to  the  said  plain- 
tiff, hath  long  since  elapsed  ;  yet  the  said  defendant,  not  regarding  his  said 
ptomise  and  undertaking,  but  contriving   and  intending  to  deceive  and  de- 
fraud the  said  plaintiff  in  this  behalf,  hath  not,  ^although  he  was  after- 
wards, to  wit,  on,  &LC.  (any  day  before  the  title  oj  declaration),  at,  ficc. 
(oemie)  requested  by  the  said  plaintiff  so  to  do,)  as  yet  rendered  to  the 
said  plaintiff  a  just  and  reasonable  account  of  the   said   sale,    or  paid 
over  the  proceeds  thereof  to  the  said  plaintiff,  but  hath  hitherto  wholly 
neglected  and  refused  so  to  do,  to  wit,  at,  &£c.  (venue)  aforesaid. — [Add  a 
comU  like  the  last  precedir^  form,  and  the  counts  there  directed.] 

•For  that  whereas   heretofore,  to  wit,  on,  &cc.  at,  &c.  (venue)  in  con-    [*345] 
sideration  that  the  said  plaintiff,  at  the  special  instance  and'request  of  the  Agrainst  a 

^  D0rBon 

said  defendant,  had  authorized  and  empowered  the  said  defendant  to  settle  ^pioyed 
the  amount  of  a  certain  debt  then  due  and  owing  from  one  E.  F.  to  the  to  settle 
said  plaintiff,  and  to  obtain  payment  and  satisfaction  of  the  said  debt  from  ^*q*\  ^f 
the  said  E.  F.  he,  the  said  defendant,  undertook,  and  then  and  there  faith-  a  eeruin 
fally  promised   the  said  plaintiff  to  render  a  just  account  to  the  said  plain-  <^«'>t  <?"® 

t  tiff. 

(0  See  ante,  342,  note.  £8p.  Rep.  710.     It  should  seem  not,  for  the 

(«)  ^ors,  if  this  shoald  not   a?er  the  promise  is  merely  to   account  for  the  sale, 

receipt  of  the   money.    6    Taunt.    45. — 2  and  not  for  the  proceeds  only. 
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AQAiwn   tiff  of  all  monies,  and  securities   for  money,  which  he  the  said  defendant 


AOBITTS, 


vAOTOBs,  should  receive  for  and  on  account  of  the  said  debt,  and  to  pay  and  deli- 
&^.      ver  all  such  monies  and  securities  to  the  said  plaintiff  when  he  the  said  de- 
fendant  should  be  thereunto  afterwards  requested ;  and  although  the  said  de- 
third  per-   f^iid^^^  ^id  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  be.  (venue) 
■on,  for      aforesaid,  receive  (n)  divers  large  sums  of  money,  and  also  divers  secuii- 
not  ac-       |]^   fQf  money,  under  and  by  virtue  of  the  said  power  and  authority,  6x 
formmiieB  ^^^  ^^  account  of  the  said  debt ;   yet  the  said  defendant  not  regarding  his 
receiyed     said  promise  and  undertaking,  but  contriving  and  intending  to  injure  and 
by  him.      defraud  the  said  plaintiff,  in  this  behalf,  hath  not  rendered  a  just  and  rea- 
sonable or  other  account,  to  the  said  plaintiff  of  the  said  monies  or  securi- 
ties for  money  so  received  by  the  said  defendant  as  aforesaid,  or  any  part 
thereof  (although  to  do  this,  he  the  said  defendant  was  requested  by  the 
said  plaintiff  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  and  often- 
times, afterwards,  to  wit,  at,  &c.   (venue)  aforesaid,)  but  he,  to  do  this, 
hath    hitherto   wholly  refused,   and  still  refuses  so  to  do.     [Add  numeg 
clnmts  and  accounts  stated.] 

Against  Pqp  ^^^  whereas  heretofore,  to  wit,  on,  &c.  (day  of  retainer  or  about 
for  Jelliog  it)  9  at,  &LC.  (venue)  in  consideration  that  the  ''^d  plaintiff,  at  the  special 
goods  on  instance  and  request  of  the  said  defendant  had  retained  and  employed  the 
and  other-  ^^^^  defendant  to  sell  and  dispose  of,  for  cash,  or  any  approveid  bill  (p)j 
wise  than  at  a  short  date,  certain  goods  and  merchandizes,  to  wit,  [fifty  hides,  and 

for  cash  or  twenty-six ,]  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value 

bifl'con-  ^^ — ^-  ^^  lawful  money  of  Great  Britain,  for  commission  and  reward  to 
traryto  the  Said  defendant  in  that  behalf;  he  the  said  defendant  undertocrfc,  and 
^ri^lfi?  then  and  there  fidthfiilly  promised  the  said  plaintiff  to  endeavor  to  sell 
[  d4Dj  ^^j  dispose  of  the  same,  but  not  otherwise  than  for  cash,  or  an  approved 
bill,  at  a  short  date  ;  yet  the  said  defendant,  not  regarding  his  said  pro- 
mise and  undertaking  so  by  him  made  as  aforesaid,  but  ccmtriving,  and 
fraudulently  intending,  craftily  and  subtly,  to  deceive  and  defiraud  the  said 
plaintiff  in  this  behalf,  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
at,  ficc.  (venue)  sold  and  disposed  of  the  said  goods  and  merchandises  of 
the  said  plaintiff  for  a  large  sum  of  money,  to  wit,  the  sum  of  — L  others 
wise  than  for  cash,  or  an  approved  bill,  at  a  short  date,  to  wit,  for  a  dis- 
approved and  bad  and  insufficient  bill  of  exchange,  which  hath  become 
and  is  of  no  use  or  value  to  the  said  plaintiff,  and  which  said  sum  of  mo- 
ney is  wholly  unpaid  to  the  said  plaintiff;  and  by  reason  of  the  premises, 
he,  the  said  plaintiff,  is  likely  to  lose  the  same,  to  wit,  at,  be.  (venue) 
aforesaid.     And  whereas  also,  heretofore,  to  wit,   on  the  day  and  year 

Second           (n)  'this  seems  a    necessary   averment,  be  not  in  reputed  good  circorostanoes  the 

count  for    see  6  Taunt.  45.-r-2  £8p.  Rep.  710.  agent  would  be  liable.    See  6  Bro.  P.  C. 

not  sell-          (0)  A  factor  or  broker  may  in  general,  2tf7. — Beawes,  43. — Moll.  239. — The  time 

ing  for        sell  on  credit,  unless  prohibited  by  the  ez-  of  credit  must  in  aU  cases  be  reasonable 

ready          press  or  implied  terms  of  his  employment,  and    customary. — BulsL  103 — Moll.    328 ; 

money,  or  or  by  usage  of  trade.     Willes,  406.    3  B.  and  the  security  also.— Bulst.  104.— Telv. 

a  good         &  P.  489.-6  Bro.  P.  C.  287.— Cowp.  395.  202.— Winch.  53. 

bill  of  ex-  He  cannot  sell  stock  on  credit,  as  that  is  (p)  As  to  what  is  an  approTed  bill,  Me 

change        contrary  to  the  usual  course  of  business.    1  2  Campb.  532—2   H.  Bla.  573.-3    Mod. 

(pp).            Campb.  25d.— An  auctioneer  is  liable  if  he  273.-3   Stark.   Eyid.    1636.-1    M.  &    P. 

s^ls  otherwise  than  for  ready  money.    2  656.    1 

Chit.  Rep.  353.    See  also  12  Mod.  5,  14.—  (pp)  See  a  forA,  Ferrers  «.  Robins,  1 

Winch.  53 5  Taunt.  749.— If  the  yendee  Gale  Rep.  70. 
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afixesaid,  at,  &c,  (venue)  aforesaid,  in  consideration  that  the  said  plain-    AAAivtr 
tiff,  at  the  like  special  mstance  and  request  of  the  said  defendant,  had  /^'^^ 
retaiDed  and  employed  the  said  defendant  to  sell  and  dispose  of  certain       Ae. 
other  goods  and    merchandizes   of  the  said  plaintiff,  to  wit,  goods   and 
merchandizes  of  the  like  number,  quantity,  quality,  description,  and  val- 
ue, as  those  in  the  said  first  count  mentioned,  the  said  defendant  under- 
took, aud   then  and  there  faithfully  promised  the  said  plaintiff    that  he 
would  not  sell  or  dispose  of  the  said  last-mentioned  goods  and  merchan- 
dizes otherwise  than  for  ready  money,  or  a  good  bill  of  exchange  ;  yet  the 
said  defendant  contriving  and  firaudulently  intending  to  deceive  and  de- 
iraud  the  said  plaintiff  in  this  behalf,  did  not  perform  or  regard  his  said  last- 
mentioned  promise  and  undertaking,  but  craftily  and  subtly  deceived  and 
de&auded  the  said  plaintiff  in  this,  to  wit,  that  the  said  defendant  did  not 
sell  or  dispose  of  the  said  goods  and  merchandizes  for  ready  money,  or 
for  a  good  bill  of  exchange,  but,  on  the  contray  thereof,  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  sold  and  disposed  of  the  same,  for  a  bad 
bill  of  exchange,  and  which  became,  and  was  of  no  use  or  value  to  the  Third 
said  plaintiff,  to  wit,  at,  be.  (venue)  aforesaid.      And  whereas  also,  here-  count,  for 
tofiyre,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue)  the  said  de-  ^q^q^  ^ 
fendant,  under  and  by  virtue  of  the  retainer    and  authority  of  the  said  ^rood  bill 
plaintiff,  had,  for  commission  and  reward  to  him  in  that  behalf,  sold  and  ^f  ^'*    . 
disposed  of  certain  other  goods  and  merchandizes  of  the  said  plaintiff,  of  ^^^^t"^ 
the  like  quantity,  number,  quality,  description,  and  value,  as  those  in  the  according 
said  first  count  mentioned,  for  and  on  the  behalf  of  the  said  plaintiff,  for  f^  ?^^^' 
a  certain  sum   of  money,  to   wit,  the    sum  of — /.  and  in  consideration 
thereof,  and  that  the  said  plaintiff,  at  the  special  instance  and  request  of 
the  said  defendant,  would  accept  and  receive  for  and  on  account  of  the 
said  goods  and   merchandizes,  of  and  fix>m  the  said   defendant  a  certain 
bill  of  exchange,  to  wit,  a  bill  dated,  be.  and  made  and  drawn  by  one 
G.  H.  upon  one  I.  K.  and  whereby  the  said  G.  H.  requested  the  said  I. 

K. after  the  date  thereof,  to  pay  to  the  said  plaintiff  or  order  156/., 

the  said  defendant  undertook,  and  then  and  there  faidifiilly  promised  the  said 
plaintiff  that  the  said   bill  of  exchange  was  a  good  bill  of  exchange ;  and 
the  said  plaintiff  avers  that  he,  confiding  in  the  said  promise  and  undertaking 
of  the  said  defendant,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid, 
at,  &c.  (venue)  did  accept  and  receive,  for  and  on  account  of  the  said  last- 
mentioned  goods  and  merchandizes,  the  said  last-mentioned  bill  of  exchange 
of  and  from  the  said  defendant ;   yet  the  said  defendant,  contriving  and      « 
fraudulently  intending  to  deceive  and  injure  the  said  plaintiff  in  this  behalf, 
did  not  perform  or  regard  his  said  last-mentioned  promise  and  undertaking, 
but  craftily  and  subtly  deceived  and  defrauded  the  said  plaintiff  in  this,  to 
wit,  that  the  said  last-mentioned  bill  of  exchange  was  not  a  good  bill  of 
exchange,  but  on  the  contrary   thereof,  then  was  and  still  is  a  bill  of  ex- 
change   of  no  use  or  value ;  and   although  the  time  for  payment  of  the 
said  sum  of  money  therein  specified,  according  to  the  tenor  and  effect  of 
the  said  laslrnientioned  bill   of  exchange,    hath  long  since  elapsed,  and 
the  said  plaintiff  hath  endeavored  to  obtain  payment  thereof,  yet  the  said 
plaintiff  hath  been  and  b  wholly  unable  to  procure  payment  of  the  same 
or  any  part  thereof,  and  the  ^same  remains  wholly  due  and  unpaid  to  the    p*347] 
Vol.  II.  •  35 
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i«itfttr  said  plamtiff,  to  wit,  at,  &c.  (vetme).    And  whereas  also,  beretofere,  to  wit, 
w^^^HL  ^°  ^^  ^^y  ^^^  7^^^  aforesaid,  at,  &c.   (venue)  in  consideratiaD  that  the 
fto.      said  plaintiff,  at  the  like  special  instance  and  request  of  the  said  defend* 
Fourth       &nt,  had  retained  and  employed  him  for  commission  and  reward,  to  him 
ooant,  for  in  ^at  behalf,  to  sell   and  dispose  of  certain  other  goods  and  mercban- 
duecare^  dizes,  of  the  said  plaintiff,  of  the  like  number,    quantity,  quality,'  descrip- 
in  the  sale  tion,  and  value,  as  those  in  the  said  first  count  mentioned,  the  said  defend- 
of  goods,    ant  undertook,  and  then  and  there  faithfully  promised  the  said  {riaintiff  to 
use  due  care  in  and  about  the  sale  of  the  said  last-mentioned  goods  and 
merchandizes  ;  and  although  the  said  defendant  afterwards,  to  wit,  on  the 
[*348]    Jay  and  year  aforesaid,  to  wit,  at,  &c.    (venue)  sold  the  said  *iast-mai- 
tioned  goods  and  merchandizes  for  and  on  account  of  the  said  plaintiff, 
for  a  large  sum  of  money,  to  wit,  the  sam  of  — I.  yet  the  said  defendant, 
not  regarding  his  said  last-mentioned  promise  and  undertaking,  did  not 
use  due  care  in  and  about  the  sale  of  the  said  last-mentioned  goods  and 
merchandizes,  but  wholly  neglected  and  refused  so  to  do,  and  wrongfully 
and   unjustly  took,   accepted,  and  received,  in  payment  of  the  said  last- 
mentioned  goods  and  merchandizes,  a  certain  bill  of  exchange  of  no  use 
or  value  to  the  said  plaintiff,  and  by  reason  of  the  jN*emises,  he  the  said 
plaintiff,  is  likely  to  lose  the  price  of  the  said  last-^nentioned  goods  and 
merchandizes,  to   wit,  at,  &c.    (venue)  aforesaid. — [It  would  he  as  well  to 
insert  another  count  like  this,  merely  stating  that  defendant  undertook  to 
sett  the  goods  at  the  best  price  he  cotdd  get  for  the  sasne^  but  that  he  sold 
them  under  the  best  price  he  could  have  gotten,] 

Wifih  And  whereas  also,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at, 

count  on    fj^^^   (venue)  in  consideration  that  the  said  plaintiff,  at  the  special  instance 
Ee^mTOBh  ^^^  request  of  the  said  defendant,  had  retained  and  employed  the  said  de- 
■ible  ac-     fendant  for  commission  and  reward  to  him  in  that  behalf,  to  seU  and  dis- 
^^'°§  ^  pose  of  certain  other  goods  and  merchandizes  of  the  like  number,  quantity, 
commis-     quality,  description,  and  value,  as  the  said  goods  and  merchandizes  in  the 
sion  {q).     said  first  count  mentioned,  the  said  defendant  undertook,  and  then  and 
there  faithfully  promised  the  said  plaintiff  to  be  responsible  to  him  for  the 
prices  of  the  said  last-mentioned  goods  and  merchandizes  ;   and  althou^ 
the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at, 
fee.  (venue)  sold  and  disposed  of  the  said  last-mentioned  goods  and  mer- 
chandizes for  a  large  sum  of  money,  to  wit,  the  sum  of  — 2.,  and  altbou^ 
*       a  reasonable  time  for  the  payment  thereof  has  long  since  elapsed,  to  wk,  at, 
fee.  (venue)  y^t  the  said  defendant  not  regarding  his  said  promise  and  un- 
dertaking, but  contriving  and  intending  to  deceive  and  defiraud  the  said 
plaintiff,  in  this  respect,   hath  not  as  yet  paid,  or  caused  and  procured    to 
be  paid,  the  said  last-mentioned  sum  of  money,  or  any  part  thereof,  to  the 
said  plaintiff,  although  he  afterwards,  to  wit,  on  the  day  and  year  afore- 
«aid,  had  notice  of  the  premises,  and  was  requested  by  the  said  fdaintiff 
so  to  do,  to  wit,  fee.  (venue)  afoaresaid. — [Add  counts  for  not  rendering  a 
just  account,  as  ante,  342,  4,  cdso  counts  for  goods  sold,  money  counts, 
aeeount  stated,  and  breach.] 


{q)  See  ante,  348,  note,— 1  J.  B.  Moore,    count,  14  East,  578.-6  Taunt.  37).— 2  J. 
279,  and  a  form  there,  and  the   common    B.  Moore,  420,  8.  C  ante,  78,  note. 
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For  that  whereas  heretofore,  to  wit,  on,  Sz^.  (venue)  id  coosideratiaa   aajjmt 
that  the  said  plaintiff,  at  the  special  instance  and  request  of  the  said  de-  f^^^^l 
£»dant,  had  caused  to  be  delivered  to  the  said  defendant  certain  goods       d^. 
«Dd  chattels,  to  wit,  one  hogshead  of  tallow  of  the  said  plaintiff,  of  great  A^^inst  a 
value,  to  wit,  of  the  value  of  — L  of  lawful  nu)ne7  of  Great  Britain,  to  be  gtructed' 
sold  and  disposed  of  for  ready  money,  by  the  said  defendant,  for  certain  to  mU  for 
oomniission  and  reward,  to  be  therefore  paid  by  the  said  plaintiff  to  the  ^^^7  mo- 
said  defendant,  he  the  said  defendant  undertook  and  then  and  there  faith-  feUhigap- 
foUy  promised  the  said  plaintiff  not  to  seH  or  dispose  of  the  said  goods  on  credit 
and  chattels  to  any  person  or  persons  whatsoever,  otherwise  than  for  ready  ^^  ^^^'J 
money  ;  yet  the  said  defendant  not  regarding  his  said  promise  and  under*  afler- 
takiag,  but  contrivmg  and  intendbg  to  injure  and  defraud  the  said  plain-  w&rdi  be- 
tiff  in  this  respect,  did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  ^ent°' 
at,  &c.  (venue)  aforesaid,  sell  and  dispose  of  the  said  goods  and  chattels  (r). 
upoQ  credit,  and  otherwise  than  for  ready  money,  that  is  to  say,  to  one 
R.  H.  at  and  for  a  certain  sum  of  money,  to  wit,  the  sum  of — L  and 
which  said  sum  of  — L  b  still  wholly  unpaid  to  the  said  plaintiff,  and  the 
said  R.  H.  having  since  become  insolvent,  he  the  said  plaintiff  is  likely  to 
lose  the  same,  to  wit,  at,  &c.  (venue)  aforesaid. — [Add  counts  as  directed 
in  the  tost  farm.] 

*For  that  whereas  the  said  plaintiff,  before  the  making  of  the  promises    p^49] 
and  undertakings  of  the  said  defendant  in  this  and  the  two  next  succeed-  Against  a 
ing  counts,  was,  and  from  thence  hitherto  hath  been,  and  still  is,  a  linen  '^opman 
draper,  and  the  trade  and  business  of  a  [linen  draper],  during  all  that  time  on'^^editf 
exercised  and  carried  on,  to  wit,  at,  be.  (venue)  :  and  thereupon,  here-  contrary 
Coibre,  to  wit,  on,  &c.  at,  be.  (venue)  aforesaid,  in  consideration  that  the  ^^^^^^^^ 
said  plaintiff,  so  being  such  linen  draper  as  aforesaid,  at  the  special  in- 
stance and  request  of  the  said  defendant,  had  then  and  there  retained  and 
hired  the  said  defendant  to  serve  the  said  plamtiff  as  a  servant  and  shop- 
man in  his  said  trade  and  business,  for  certain  wages  and  reward,  to  be  there- 
fore paid  by  the  said  plaintiff  to  the  said  defendant,  and  also  in  consider- 
ation that  the  said  plaintiff,  at  the  like  request  of  the  said  defendant,  had 
then  and  there  agreed  to  find  and  provide  board  and  lodging  for  the  said 
defendant,  whilst  he  the  said  defendant  should  continue  to  serve  the  said 
plaintiff  as  aforesaid,  the  said  defendant  then  and  there  undertook  and 
piDmised  the  said  plaintiff  that  he  the  said  defendant  would  not,  whilst  he 
should  continue  to  be  the  servant  and  shopman  of  the  said  plaintiff  as 
aforesaid,  sell  or  deliver  any  goods  or  merchandizes  of  the  said  plaintiff  on 
credit,  or  otherwise  than  for  ready  money,  to  any  person  or  persons,  with- 
out the  consent  or  approbation  of  the  said  plaintiff,  and  that  in  case  he 
the  said  defendant  should  sell  and  deliver  any  goods  or  merchandizes  on 
credit,  or  otherwise  than  (at  ready  money,  without  the  said  plaintiff^s  con- 
sent and  approbation,  and  the  same  should  not  be  duly  paid  for  by  the 
purchasers  thereof,  he  the  said  defendant  would  pay  to  the  said  plaintiff 
the  prices  for  which  he  should  so  sell  such  goods  and  merchandizes  on 
credit,  or  otherwise  than  for  ready  money ;  (rr)  yet  the  said  defendant  . 

(r)  Bee  mote  to  last  precedent,  (and  the  thus  apeoially  as  to  the  defendant's  promise 

fiirni  in  Ferrers  «.  Robins,  1  Gaie*s  Rep.  to  pay  the  price  of  the  goods,  unless  there 

70 )  were  an  sqnrsaf  contract  to  that  tximUy  but 

(rr)  (The  promise  shonld  not  be  slated  limited  to  the  ficit  part  of  tbi  statoment,  to 
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AoiiviT  not  regardiiig  his  said  promise  and  undertaking,  but  contriving  and  firand^ 
/jUTTORs    ^^°tiy  intending  to  injure  the  said  plaintiff  in  this  behalf  after  the  mak' 
Ac.      ing  of  the  said  promise  and  undertaking,  and  whilst  he  continued  to  be 
the  servant  and  shopman  of  the  said  plaintiff  as  aforesaid,  to  wit,  on  the 
day  and  year  aforesaid,  at,  &;c.  .  (venue)  aforesaid,  ^nthout  the  consent  and 
approbation  of  the  said  plaintiff,  sold  and  delivered  certain  goods  and  mer- 
chandizes, to  wit,  &c.  the  property  of  the  said  plaintiff,  of  a  large  value, 
to  wit,  of  the  value  of  — L  lawful  money  of  Great  Britain,  for  a  certain 
sum  of  money,  the  sum  of  — l.  to  certain  persons,  to  the  said  plaintiff 
l^wj    unknown,  on  the  credit  of  a  certain  *draft  on  certain  bankers  trading  under 
the  style  and  firm  of  Messrs.  Robson  and  Co.  which  said  draft  the  said  Messrs. 
R.  and  Co.  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  wholly  refused 
to  pay,  and  which  said  last-mentioned  sum  of  money  still  remains  wholly 
due  and  unpaid  to  tiie  said  plaintiff,  and  the  said  plamtiff,  is  in  great  danger 
of  losing  the  same,  nor  have  the  said  persons  who  so  purchased  the  said  goods 
and  merchandizes,  duly  paid  the  said  sum  of  — L  or  any  part  thereof,  for 
bitti^  of  ^^  same,  to  wit,  at,  &;c.  (ventre)  aforesaid.     And  the  said  plaintiff  further 
same  con-  says  that  the  said  defendant  further  disregarding  his  said  promise,  &c.  af- 
tnet.         terwards,  and  whilst  he  continued  to  be  the  servant  and  shopm^  of  the 
said  plaintiff  as  aforesaid,  to  wit,  on,  &c.  at,  &c.  (venue)  aforesaid,  with- 
out the  consent  and  approbation  of  the  said  plaintiff,  and  against  his  will, 
'    sold  and  delivered  certain  other  goods  and  merchandizes,  to  wit,  on,  &c. 
at,  &;c.  (venue)  the  property  of  the  said  plaintiff,  of  a  large  value,  to  wit, 
of  the  vbIuc  of — L  of  like  lawful  money,  on  credit,  otherwise  than  for 
ready  money,  to  one  E.  F.  for  a  certain  other  sum  of  money  to  wit,  the 
sum  of  — L  of  like  lawful  money,  and  which  said  last-mentioned  sum  of 
money  still  remains  wholly  due  and  unpaid  to  the  said  plaintiff,  and  the 
said  plaintiff  is  in  great  danger  of  losing  tiie  same,  to  wit,  at,  &;c.  (veitue) 
aforesaid. — [Add  other  counts  for  monies  had  and  received^  account  stated^ 
and  breadi,] 

For  not  For  that  whereas  heretofore,  to  wit,  on,  &:c.  (day  of  delivery,  or  about 

^T"ui    *0  ^^^  ^^'  d^^^'^)  ™  consideration  that  the  said  plamtiff,  at  the  special 

produce  of  instance  and  request  of  the  said  defendant,  had  then  and  there  delivered 

a  bill  of     to  the  said  defendant  a  certain  bill  of  exchange  in  writing  of  the  said  plain- 

deUyere?  tiff,  bearing  date  a  certain* day  and  year  therein  mentioned,  to  wit,  &c. 

to  defend-  (the  date)  for  the  payment  of  the  sum  of  — L  (two)  months  after  the  date 

ant  to  get  hereof  to  one  E.  F.  or  his  order,  for  the  purpose  of  the  said  defendant's 

edU)^      procuring  fiwm  the  said  E.  F.  money,  or  goods  on  the  security  thereof,  for 

the  said  plaintiff,  for  a  certain  conmiission  and  reward  to  the  said  defendant 

in  that  behalf,  he  the  said  defendant  undertook,  and  then  and  there  faith- 

[^51]    fully  promised  the  said  plaintiff  to  deliver  *to  the  said  plaintiff  such  sum 

or  sums  of  money,  and  such  goods,  (ss)  as  he  the  said  defendant  should 

procure  on  the  security  of  the  said  bill,  or  to  return  the  said  bill  to  the 

which  extent,  the  law  would,  perhaps,  even  seems,  recover  on  the  count  for  money  had 
infer  a  contract  on  the  part  of  the  shopman,  and  received,!  M.  &  P.  438.  He  need 
or  it  might  be  safer  to  declare  on  the  cer-  not  produce  the  bill  in  evidence,  but  may 
tainly  implied  promise  to  observe  his  duty,  give  parol  evidence  of  its  contents, 
and  then  aver  that  it  was  his  duty  not  to  give  (ss)  (If  the  defendant  was  only  author- 
credit  without  permission.)  ized  to  obtain  money,  and  not  to  receive 
(s)  Bee  precedent,  ante,  277,  for  not  get-  goods  even  in  part,  omil«  what  relates  to 
ting  it  dieoounled.    The   plaintiff  may,  it  goods.) 
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saklidamtiffy  before  the  same  became  due  and  payable;  and  although  the  aoaivit 
said  defendant  did  afterwards,  and  before  the  said  bill  became  due  and  ^^"^ 
payable,  to  wit,  on  the  day  and  year  aforesaid,  procure  fix)m  the  said  E.  6lg, 
F.  upon  the  security  of  the  said  bill  a  large  sum  of  money,  to  wit,  the 
sum  of — L  of  lawful  money  of  Great  Britain,  and  divers  goods  and  mer- 
chandize of  great  value,  to  wit,  of  the  value  of — L  to  wit,  at,  be.  (venue) 
aforesaid ;  yet  the  said  defendant  not  regarding  his  said  prombe  and  under- 
taldog,  but  contriving  and  intending  to  injure  and  defraud  the  said  plain- 
tiff m  this  behalf,  did  not  nor  would,  although  he  was  afterwards,  to  wit, 
OD  the  day  and  year  aforesaid,  at,  &c.  (venue)  requested  by  the  said  plain- 
tiff so  to  do,  deUver  to  the  said  plaintiff  the  said  sum  of  —i.  and  the  said 
goods  and  merchandize,  so  procured  by  the  said  defendant  on  the  security 
of  the  said  bill  as  aforesaid,  or  any  or  either  of  them,  or  any  part  thereof, 
or  return  the  said  bill  to  him  the  said  plaintiff  before  the  same  became 
due  and  payable,  but  hath  wholly  refused  and  neglected  so  to  do ;  and 
the  said  plaintiff  further  says,  that  after  the  said  bill  became  due  and 
payable,  according  to  the  tenor  and  effect  thereof,  to  wit,  on,  be.  at,  &;c. 
(venue)  aforesaid,  he  the  said  plaintiff  was  arrested  and  held  to  bail  by  the 
said  £.  F.  then  and  there  being  the  holder  of  the  said  bill,  and  was  then 
and  there  called  upon,  and  forced,  and  obliged  to  pay,  and  did  then  and 
there  pay,  to  the  said  E.  F.  the  said  sum  of  money  in  the  said  bill  spe- 
cified, together  with  certain  interest  thereof,  and  the  costs  of  a  certain 
action  before  then  brought  on  the  said  bill  by  the  said  E.  F.  against  the 
said  plaintiff,  in  the  whole  amounting  to  a  large  sum  of  money,  to  wit, 
(be  sum  of  — L  and  thereby  also  the  said  plamtiff  was  put  to  and  in- 
curred great  trouble  and  costs,  to  wit,  costs  amounting  to  the  sum  of — L 
m  and  about  the  settling  and  putting  an  end  to  the  said  action,  to  wit,  at, 
be.  (venue)  aforesaid. — [Add  the  following  coimt.l 

And  whereas  also  heretofore,  to  wit,  on  the  day  and  year  first  aforesaid,  Second 
at,  be.  (venue)  aforesaid,  in   consideration  that  the  said   plaintiff,  at  the  ^^^^n- 
special  instance  and  request  of  the  said  defendant,  had  delivered  to  the  end,  for 
said  defendant,  and  that  the  said  defendant  then  had  a  certam  bill  of  ex-  j^o^  re-d«- 
change  of  the  said   plaintiff,  bearing  date,    to  wit,   &c.  (the  date)  and  the  buf. 
drawn  by  E.  F.  upon  C.  D.  and  whereby  the  said   C.   D.  was  requested 
to  pay  the   sum  of  — I.  to  the   said  E.  F.'s  order,  two  months   after  the 
date  thereof,  for  the  purpose  of  the  said  defendant's  discounting  or  getting 
the  same  discounted  for  the  said  plaintiff,  he  the  said  defendant  undertook, 
and  th^i  and  there  faithfully  promised  the  said  plaintiff  to  discount,  or  get 
the  said  bill  discounted  for  the  said  plaintiff,  or  else  return  the  same  to  him 
when  he   the  said  defendant  should  be  thereunto   afterwards  requested; 
yet  the  said  defendant  not  regarding  his  said  promise  and  undertaking, 
but  contriving  and  intending  to   defraud  and  injure  the  said   plaintiff  in 
this  behalf,  hath  not  yet  discounted,  or  got  the  said  bill  of  exchange  dis- 
counted for   the   said  plaintiff,  or  returned  the  same  to  him,  although  he 
was  afterwards,  to  wit,   on   the  day  and  year  aforesaid,  at,  be.   (venue) 
aforesaid,  requested  by  the  said  plaintiff  so  to  do ;  and   the  said  plaintiff 
hath  hitherto  lost  the  use  and  benefit  of  the  said  bill  of  exchange,  to  wit, 
at,  be.    (venue)  aforesaid. — [Add  damage^  as  in  last  count,  and  common 
comtsJ] 


(')• 
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w2^-  •XXXl.  AGAINST  WHARFINGERS. 

•XBS. 

Affainst  ■.  For  that  whereas  the  said  defendant,  before  and  at  the  time  of  the  mak- 
wharfin-  ing  of  his  said  promise  and  undertaking,  hereinafter  next  mentioned,  was 
j^'jj  °'  a  wharfinger,  and  the  buisness  of  a  wharfinger  used,  exercised,  and  car- 
goods  de-  ried  on  at  and  upon  a  certain  wharf,  situate  in  the  city  of  London  (or 
Ryered  to  tc  county  of  S."  according  to  the/act)  to  wit,  at,  &c.  (venue.)  And  there- 
shipped  by  upon,  heretofore,  to  wit,  on,  &c.  (day  of  delivery  or  about  U)  at,  &c. 
a  particu-  (yenue)  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  special  in- 
lax  Tessel  stance  and  request  of  the  said  defendant,  had  caused  to  be  delivered  to 
the  said  defendant,  at  and  upon  the  said  wharf,  certain  goods  and  chattels, 
to  wit,  be.  (describe  them  minutely  or  as  in  trover)  of  the  said  plaintiff, 
of  great  value,  to  wit,  of  the  value  of  — I.  to  be  by  the  said  defendant 
safely  and  securely  kept  at  and  upon  tlie  said  wharf,  and  from  thence  ship- 
ped in  and  on  board  of  a  certain  ship  or  vessel  (u),  for  the  purpose  of 
being  carried   and  conveyed  therein  to  a  certain  place,    to  wit,    a  place 

called for  reasonable  (tc)  wharfage  and  reward  to  the  said  defendant 

in  that  behalf,  he  the  said  defendant  undertook,  and  then  and  there  fiuth- 
fiilly  promised  the  said  plaintiff,  that  he  the  said  defendant  would  safely 
and  securely  keep  the  said  goods  and  chattels  at  and  upon  the  said  wharf, 
and  would  ship  the  same  in  and  on  board  of  the  said  ship  or  vessel  in 
manner  and  for  the  purpose  aforesaid.  And  although  the  said  defendant 
then  and  there  had  received  the  said  goods  and  chattels,  and  could,  and 
might  and  ought  to  have  shipped  the  same  in  and  on  board  of  the  said 
ship  or  vessel,  in  manner  and  for  the  purpose  aforesaid,  yet  the  said  de- 
fendant not  regarding  his  said  promise  and  undertaking,  but  contriving 
and  intending  to  deceive  and  injure  the  said  plaintiff  in  this  behalf,  did 
not  nor  would  safely  and  securely  keep  the  said  goods  and  chattels  at  and 
upon  the  said  wharf,  nor  ship  the  same  in  and  on  board  of  the  said  ship 
or  vessel,  in  manner  and  for  the  purpose  aforesaid  ;  but  on  the  contraiy 
thereof,  he  the  said  defendant  so  carelessly  and  negligently  conducted 
himself  in  this  behalf,  that  by  and  through  the  mere  carelessness  and 
negligence  ^of  the  said  defendant  and  his  servants  in  that  behalf,  the  said 
goods  and  chattels  being  of  the  value  aforesaid,  to  wit,  on  the  day  and 
year  aforesaid,  became  and  were  wholly  lost  to  the  said  plaintiff  to  wit, 
at,  &;c.  (venvs)  aforesaid. 

Second 

count  for  And  whereas  also  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at 
nrnff  tlM  ^^^  (f*^**^)  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  like 
goods  on  specisu  instance  and  request  of  the  said  defendant,  had  caused  to  be  de- 
board  any  Uvered  to  the  said  defendant  certain  other  goods  and  chattels  of  the  said 

vessel  ma 
reasona- 
ble time.  (0  ^^^  forms,  2  Wentw.  Index. — 7  T.  R.  sponsibility  for  goods  left  with  hnn  to  be 
171. — 3  Wentw.  21.  A  wharfinger  is  not,  sent  coastwise,  a  delivery  to  the  mate,  or 
like  a  carrier,  responsible  at  all  events  for  some  other  officer  of  the  ship,  by  which 
the  safe  custody  of  goods  intrusted  to  his  they  are  to  be  conveyed,  is  necessary.  1 
care,  he  is  liable  only  for  ordinary  neglect.  Ry.  &  Moo.  224.  Leaving  goods  at  a 
See  4  T.  R.  681.— Feake's  N.  P.  114.— 1  wharf  piled  amongst  other  goods,  without 
Stark.  72. — 1  Esp.  Rep.  315. — Cowp.  480.  any  communication  with  any  one  there,  it 
When  liable  for  loss  by  fire,  see  2  Stark,  not  a  delivery  to  the  wharfinger,  8  Campb. 
400.    By  stotntos  6  Ann.  c.  31—14  Geo.  3.  414. 

c.  78,  s.  86,  they  are  not  liable  for  loss  by  («)  If  the  vessel  be  named,  sav,  **«  c<r- 

fire.      In  order  to  discharge  a  wharfinger  fain  shy  or  v€*s§l  called  the         . 

who  undertakes  to  ship  goods,  from   re-  (io)  2  New  Rep.  458. 
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plaintiflr,  to  wit,  goods  and  chattels  of  the  like  number,  qnantity,  quality,  AftAimr 
description,  and  value,  as  those  in  the  said  first  count  mentioned,  lo  be  by  ^'^!'* 
the  said  defendant  safely  and  securely  kept  and  taken  care  of,  and  ship* 
ped  within  a  reasonable  time  then  next  following,  in  and  on  board  of 
some  ship  or  vessel  about  to  sail  and  proceed  from  [the  river  Thames 
aibresaid]  to,  &c.  aforesaid,  for  certain  reasonable  reward  to  the  said  de- 
fendant m  that  behalf,  he  the  said  defendant  undertook,  and  then  and 
there  faithfully  promised  the  said  plaintiff  safely  and  securely  to  keep  the 
said  last-mentioned  goods  and  chattels  till  the  same  should  be  so  shipped 
as  last  aforesaid,  and  to  ship  the  same  within  a  reasonable  time  then  next 
foBowing,  in  and  on  board  of  some  ship  or  vessel  about  to  sail  from,  be. 
aforesaid,  to,  &c.  aforesaid ;  and  although ,  the  said  defendant  then  and 
tho^  had  and  received  the  said  last-mentioned  goods  and  chattels  for  the 
purpose  last  aforesaid,  and  although  a  reasonable  time  for  the  said  de- 
faidant  to  ship  the  last-mentioned  goods  and  chattels  in  and  on  board 
of  some  ship  or  vessel  about  to  sail  from,  be.  aforesaid,  to,  &c.  aforesaid, 
hath  long  since  elapsed,  and  although  the  said  defendant  could  and  might 
daring  that  time  have  shipped  the  said  last-mentioned  goods  and  chattels 
as  last  aforesaid,  yet  the  said  defendant  not  regarding  bis  said  last-men- 
tioned promise  and  undertaking,  but  contriving  and  intending  to  defraud 
and  injure  the  said  plaintiff  in  this  behalf,  did  not  nor  would,  within  such 
reasonable  time  as  aforesaid,  or  at  any  time  since,  ship  the  said  last-men- 
tioned goods  and  chattels  in  and  on  board  of  any  ship  or  vessel  about  to 
sail  fit>m,  &c.  aforesaid,  to,  &c.  aforesaid,  but  wholly  neglected  so  to  do, 
and  the  said  defendant  so  carelessly  and  negligently  conducted  himself  in 
that  behalf,  that  by  and  through  the  mere  carelessness  and  negligence  of 
the  said  defendant,  the  said  last-mentioned  goods  and  chattels  being  of 
the  value  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  became  and 
were  wholly  lost  to  the  said  plaintiff,  to  wit,  at,  be.  (ventui)  aforesaid. 

And  whereas  also  the  said  defendant  heretofore,  to  wit,  on  the  day  and  I'hird 
year  aforesaid,  at,  be.    (ventu!)   aforesaid,  in  consideration  that  the  said  ^ot  keepT 
plaintiff,  at  the  special  instance  and  request  of  the  said  defendant,  had  iiiff  nfely 
caused  to  be  delivered  (x)  to  the  said  defendant  certain  other  goods  and  **v^ 
chattels  *of  the  said  plaintiff,  to  wit,  goods  and  chattels  of  the  like  num-  were  •hip- 
her,  quantity,  quaUty,  description,  and  value,  as  those  in  the  said  first  pad. 
count  mentioned,  *and  which  said  last-mentioned  goods  and  chattels  were    [^354] 
then  and  there  intended  to  be  shipped,  for  and  on  account  of  the  said 
plaintiff,  to  be  by  the  said  defendant  safely  and  securely  kept  at  and  upon 
the  said  wharf,  until  the  same  should  be  so  shipped  as  aforesaid,  for  a 
nasonable  wharfage  and  reward  to  and  for  the  said  defendant,  he  the  said 
defendant    undertook,  and   then    and  there    faithfiiUy  promised  the  said 
plaintiff,  that  he  the  said  defendant  would  safely  and  securely  keep  the 
said  last-mentioned  goods  and  chattels  at  and  upon   the  said  wharf,  until 
the  same  should  be  so  shipped  as  last  aforesaid.     And  although  the  said 
defendant  had  and  received  the  said  last-mentioned  goods  and  chattels, 
t^per,  and  its  contents  aforesaid,  for  the  purpose  last  aforesaid,  yet  the 
said  defendant,  not  regarding  his  said  last-mentioned  promise  and  under- 
^^Ung,   but  contriving  and  intending  to  deceive   and  de&aud    tho   said 

(z)  See  1  Bing.  Rep.  34. 
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AOAiNiT   plaintiff  in  this  behalf,  did  not  nor  would   safely  or  securely  keep  the 
wHARFiv-  ^^  last-mentioned  goods  and  chattels  at  or  upon  the  said  wharf,  until  the 
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same  were  so  shipped  as  last  aforesaid ;  but  on  the  contrary  thereof,  he 
the  said  defendant  so  carelessly  and  negligently  conducted  himself  in  this 
behalf,  that  by  and  through  the  mere  carelessness  and  negligence  of  the 
said  defendant  and  his  servants,  the  said  last-mentioned  goods  and  chat- 
tels being  of  the  value  aforesaid,  were  afterwards  and  before  the  same 
were  so  shipped,  to  wit,  on  the  day  and  year  aforesaid,  wholly  lost  to  the 
said  plaintiff,  to  wit,  at,  be.  (venue)  aforesaid. 

^^^^  f  '^^^  whereas  also,  &;c.  [same  as  third  count  as  far  as  the  asterisk,  and 
not  safely  then  proceed  as  follows:]  to  be  by  the  said  defendant  safely  and  securely 
keeping  kept  for  the  said  plabtiff,  he  the  said  defendant  undertook,  and  then  and 
generally  ^^^  faithfully  promised  the  said  plaintiff,  that  he  the  said  defendant 
would  safely  and  securely  keep  the  said  last-mentioned  goods  and  chatteb 
for  the  said  plaintiff  as  aforesaidf .  And  although  the  said  defendant  then 
and  there  had  and  received  the  said  last-mentioned  goods  and  chattels  for 
the  purpose  last  aforesaid,  yet  the  said  defendant  not  regarding  hb  said  last- 
mentioned  promise  and  undertaking,  but  contriving  and  intending  to  de- 
ceive and  defraud  the  said  plaintiff  in  this  behalf,  did  not  nor  would  safely 
and  securely  keep  the  said  last-mentioned  hamper  and  its  contents  afore- 
said ;  but  on  the  contrary  thereof,  he  the  said  defendant  so  carelessly  and 
negligently  conducted  himself  in  that  behalf,  that  by  and  through  the  mere 
carelessness  and  negligence  of  the  said  defendant,  the  said  last-mentioned 
goods  and  chattels  being  of  the  value  aforesaid,  to  wit  on  the  day  and 
year  aforesaid,  became,  and  were  wholly  lost  to  the  said  plaintiff,  to  wit, 
at,  &c.  (venue)  aforesaid. 

Fifth  ^j  whereas  also  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at, 

apromiM   ^c*  (venue)  [same  as  last  count  as  far  asf,  and  then  proceed  as  follows  i\ 
nfely  to    and  to  re-deliver  the  same  to  the  said  plaintiff  when  he  the  said  defendant 
ffoods  and  should  be  ^thereto  afterwards  requested.     And  although  the  said  defend- 
re-deliyer  ant  was  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  requested  by 
tbem  on     the  said  plabtiff  to  re-deliver  the  said  last-mentioned  goods  .and  chattels, 
^1^551    ^  ^^  ^^  plaintiff,  to  wit,  at,  &c.  (venue)  aforesaid,  yet  the  said  defend- 
'-        ^    ant  not  regarding  his  said  promise  and  undertaking,  (Ud  not  nor  would  at 
the  time  when  he  was  so  requested  as  aforesaid,  or  at  any  time  afterwards, 
re-deliver  the  said  last-mentioned  goods  and  chattels,  or  any  of  them  or 
any  part  thereof  to  the  said  plaintiff,  but  he   so  to  do  hath  hitherto,  whol- 
ly neglected  and  refused,  and  still  doth  neglect  and  refuse,  to  wit,  at,  be 
(venue)  aforesaid. — [Add  counts  for  money  had  and  received,  and  the  a> 
count  stated,  if  there  he  any  reason  to  apprehend  that  the  defendant  may 
have  received  the  value  of  the  goods.] 


1r?^«!  XXXn.  AGAINST  A  FARRIER. 

fiiSS"  for      ^^^  *^*^  whereas  the  swd  plaintiff,  heretofore,  to  wit,  on,  &c.  (day  of 
badly  '      retainer  or  about  it)  at,  &c.  (venue)  at  the  special  instance  and  request 
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of  the  said  defendant,  retained  and  employed  the  said  defendant  (he  the  A«Ani«T  a 
said  defendant  then  and  there  being  a  farrier)  in  the  way  of  his  said  busi-  '^**"*' 
oess  of  a  farrier,  to  shoe  a  certain  horse  of  the  said  plaintiff,  of  great  val-  shoeing 
ae,  to  wit,  of  the  value  of  £ — ;  and  m  consideration  thereof,  and  also  m  pl"ntiff'« 
consideration  of  certain  reasonable  reward  to  the  said  defendant  in  that  *^"*  ^^'' 
behalf,  he  the  said  defendant  then  and  there,  to  wit,  on  the  day  and  year 
aforesaid,  at,  &;c.  (venue)  aforesaid,  undertook,  and  then  and  there  faith- 
fully promised  the  said  plaintiff  to  shoe  the  said  horse  in  a  skilful,  careful, 
and  proper  manner ;  and  although  the  said  defendant  then  and  there  had 
and  received  the  said  horse  for  the  purpose  aforesaid,  and  shoed  the  same, 
yet  the  said  defendant  not  regarding  his  said  promise  and  undertaking,  but 
contriving  and  intending  to  injure  the  said  plaintiff  in  this  behalf,  did  not 
nor  would  shoe  the  said  horse  in  a  skilful,  careful,  and  proper  manner,  but 
wholly  neglected  so  to  do ;  and  on  the  contrary  thereof,  he  the  said  de- 
fendant, after  the  making  of  his  said  promise  and  undertaking,  to  wit,  on 
the  day  and  year  aforesaid,  at,  be.  (venue)  aforesaid,  so  unskilfully,  care- 
lessly, negligently,  and  improperly  shoed  the  said  horse,  that  by  and 
through  the  mere  unskilfulness,  carelessness,  and  improper  conduct  of  the 
said  defendant  in  this  behalf,  the  near  foot  before  of  the  said  horse  was 
then  and  there  pricked  and  wounded ;  and  the  said  defendant  then  and 
there  put  and  placed  too  narrow  a  shoe  on  the  said  horse,  and  thereby  and 
otherwise  so  improperly  shoed  the  said  horse,  that  by  means  of  the  said 
seFeral  premises  the  said  horse  then  and  there  became  and  was  lamed  and 
hurt,  and  so  remained  and  continued  for  a  long  space  of  time,  to  wit,  from 
thence  hitherto,  during  all  which  tin^e  the  said  plaintiff  thereby  lost  and 
was  deprived  of  the  use  and  benefit  of  his  said  horse,  and  also  thereby,  he 
the  said  plaintiff  was  forced  and  obliged  to  and  did  necessarily  lay  out 
and  expend  a  large  sum  of  money,  to  wit,  the  sum  of  £ — ,  in  and  about 
the  endeavoring  to  heal  and  cure  the  said  horse,  and  the  said  horse,  was 
and  is  by  means  of  the  said  premises  greatly  damaged  and  deteriorated  in 
value,  to  wit,  at,  &c.  (venule)  aforesaid. — [Add  one  or  more  special  counts 
kts  particular y  and  adapted  to  the  nature  of  the  case,  stating  the  injury 
9iore  generally.] 


*XXXIIL  AGAINST  CARRIER  BY  LAND.  [#356] 

AOAIV8T 

For  that  whereas  the  said  defendant,  before  and  at  the  time  of  the  ^^■*""" 
making  of  his  said  promise  and  undertaking  hereinafter  next  mentioned,  Xffaimt  a 
was  a  commn  carrier  of  goods  and  chattels  for  hire,  in  and  by  a  certain  carrier  by 
wagon,  (or  "  coach")  fjx)m  a  certain  place,  to  wit,  from to  a  certain  ^f°^»  ^*^'  ^ 

goods (•;. 

(y)  This  action  is  founded  on  the  implied  W.  4.  c.  68,   and   deciiiions,  1  Chit.  Gen. 

contract,  that  every  workman,  &c.  under-  Prac.  486  to  494;  Owen  v.  Burnett,  2Crom. 

Uking  any  work,  will  perform  it  properly.  &  Mees.  353 ;  6  Car.  &>  P.  58.) 
1  Stand.  312,  n.  2.— 1  Hen.  Bla.  158.— 7  T.        The  action  should  be  brought  in  the  name 

R.  171.— 5  T.  R.  150  of  the  consignee  of  the  goods,  when  they 

(a)  See  other  forms,  Morg.  131.  PI.  A.  are  sent  at  his  risk,  as  is  most  usual,  and 

67,  68,  248,  and  other  modern  forms,  and  not  in  the  name  of  the  consignor,    fi  T.  R. 

notes,  post,  359  to  365,  and  forms  in  Case^  330.— Bui.  N.  P.  36  — ^  P.  Wms.  186.— 3 

pott,  651.    (and  the  stet.  11  6.  4.  and  1.  fi.  A.  P.  583.-2  Sannd.  47  b.  Cowp.  296.— 

Vol.  n.  86 
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other  place,  ^  wit,  to (b),   to  wit,  at,  be.  (venue).      And  the  said 

defendant  bemg  such  carrier  as  aforesaid,  the  said  plamtiff  heretofore,  to 
wit,  on,  be.  (day  of  delivery  or  abo/ui  it)  at,  be.  (venue)  aforesaid,  at 
the  special  instance  and  request  of  the  said  defendant,  caused  to  be  de- 
livered to  the  said  defendant,  so  being  such  carrier  as  aforesaid,  at,  be. 
(oentie)  aforesaid,  certain  goods  and  chattels,  to  wit,  be.  [describt  them 
minutely  or  as   in  trover]  (c)  of  the  said  plaintiff,  of  great  value,  to  wit, 

)f 


of  -—2.  of  lawful  money  of  Great  Britain,  to  be  taken  care  of,  and  safely 
and  securely  carried  and  conveyed  by  the  said  defendant,  as  such  carrier 
as  aforesaid,  in  and  by  the  said  wagon  or  .^^  coach'')  from,  be.  aforesaid, 
to,  be.  aforesaid  (or  merely  say  to,  aforesaid,  omittbg  the  place  from 
whence  they  toere  to  be  carried)  and  there,  to  wit,  at,  be.  aforesaid,  to  be 
safely  and  securely  delivered  by  the  said  defendant  for  the  said  plaintiff; 
and  in  consideration  thereof,  and  of  certain  reward  (d)  to  the  said  defend- 
ant in  that  behalf,  he  the  said  defendant  bemg  such  carrier  as  aforesaid, 
then  and  there,  to  wit,  on  the  day  and  year  aforesaid,  at,  be,  (venue) 
aforesaid,  undertook,  and  faithfuly  promised  the  said  plamtiff  to  take  care 
of  the  said  goods  and  chattels,  and  safely  and  securely  to  carry  and  c<mi- 
vey  the  same  in  and  by  the  said  wagon,  (or  ^^coach")  from,  be.  afore- 
said, to,  be.  aforesaid,  or  to,  be.  aforesaid)  and  there,  to  wit,  at,  be. 
aforesaid,  safely  and  securely  to  deliver  the  same  for  the  said  plaintiff. 
And   aldiough  the  said  defendant,  as  such  carrier  as  aforesaid,   then  and 

S  T.  R.  469.— Morf .  Free.  131.     Bnt  if  the  Ab.  tit.  •«  Carrier^**  A.— Com.  Dig.  Actios 

coDsigoea  had  no  property  in  the  goods  at  on   Case  for  Negligence.     But  as  we  haye 

the  time  of  delivery  to  the  carrier,  Uie  con-  jast  seen,  in  an  action  on  the  case  to  avoid 

signor  should  sue.    Id.— 3  B.  db  A.  277.  the  plea  of  non-joinder,  this  doctrine  does 

As  to  who  are  common  carriers,  and  of  not  hold.    The  declaration   may  be  on  an 

their  liabilities  and  rights  in  general,  see  ezecated  consideration,  in  consideration  of 

Jeremy*s  Law  of  Carriers.— 3  Chit.  Com.  plaintiff  having  delivered  the  goods.    7  J. 

Law.  369  to  384. — Selw.  N.  P.  tit.  Carrier.  B.  Moore,  283.    If  the  carrier  excepts  his 

«— Chit.  jun.  on  Cont.     (2d  ed.  380  to  393  ;  liabilitv  irom  loss  occasioned  by  fire  or  rob- 

and  see  1  Chit.  Gen.  Pract.  486  to  494 ;  and  bery^,  clc.  it  must  be  so  stated  in  the  decla- 

see  1  W.  4,  c.  68,  and  cases  thereon,  id.)  ration.    3  D.  &  R.  211.— 2  B.  db  C.  20,  S.  C. 

The  action  against  a  carrier  may  be  either  8o  if  the  carrier  gives  a  notice  that  he  will 

in  assumpsit  or  ease.     5  Mod.  92. — 2  Salk.  not  pay  any  thing  for  loss  of  goods  which 

440.  (I).    The  latter  form  of  action  is  pre-  exceed  bl.  in  valoe,  the  exception  must  be 

ferable,  if  there  be  any  donbt  as  to  the  de-  set  oat  in  the  declaration  ;  bnt  if  the  notice 

fendant's  having  a  partner,  because  in  an  be  that  he  will  not  pay  more  than  5/.  for 

action  on  the  ease  the  joinder  of  too  many  the  loss  of  any  goods,  such  exception  need 

defendants  will  not  prejudice,  nor  can  the  not  be  noticed.     3  D.  db  R.  212.     See  6 

defendant  plead  in  abatement,  the  non-join-  East,  564,  &69. 

der  of  his  co- partners,  3  East,  62. — 2  Chit.  (b)   Under  an  averment  that  the  coach 

Rep.  1—3  B.  Sl  B.  54—6  J.  B.  Moore,  141—    went  '(from to ,*'  without  the  vide- 

9  Price,  408 :  but  in  such  case  the  defendants  licets,  laid  as  above,  a  variance  in  the  de- 
must  be  sued  as  if  their  liability  was  found-  scription  of  either  place  would  be  bad.  8 
•d  on  the  custom  of  the  realm,  and  not  on  Stark.  38.0. — 5  Taunt.  769.  London,  in 
%  contract.  6  J.  B.  Moore,  54.— 2  New  common  parlance,  means  Westminster,  dtc. 
Rep.  345,  454. — 12  East,  94.  and  what  no  variance  on  that  account,  see 

With  respect  to  the  declaration,  it  does  1  M.  ^  P.  735.     It  would,  it  should  seem, 

not  appear  to  be  necessary  to   commence  suffice  to  state  merely  the  place  Cs  which 

with  an  inducement  of  the  defendant's  be-  the  goods  were  to  be  conveyed, 

ing  a  common  carrier,  or  of  the  nature  of  (c)  An  exact  description  is  not  material, 

the  conveyance,  but    the    declaration    will  2  Sannd.  74  a. 

suffice  if  it  merely  state  the  delivery  to  the  (d)   This  is  sufficient  without  showing 

defendant  of  the  goods,  dbc.  to  be  carried  what  reward.     13  East,  114,  n.  a.— 2  New 

from,  &.C.  to,  dbc.  and  his  undertaking  to  Rep.  458. — 2Ld.  Raym.  115. 
carry  accordingly,  dbc.   1  Wils.  281. — Bac. 

9mumf<"      I      i|  III  >       II      I    ■      ■  ■  w  i  ■  ■     M.  II  ■  ■ — -.--■■  — ■ 

(1)  Bank  of  Orange  «.  Brown,  3  Wend.  158. 
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thoro  had  and  received  the  said  goods  and  chattels  for  the  purpose  afore*   AAAivtv 
said,  jet  the    said  defendant  not  regarding  his  duty  as  such  carrier^  nor  1^^'" 
his  said  promise  and  undertaking  so  made  as  aforesaid,  but  contriving  and 
fiaodulently  intending,   craftily  aiid  subtly,  to  deceive  and  injure  the  said 
plaintiff  in  this  behalf,  hath  not  taken  care  of  the  said  goods  and  chattels^ 
or  safely  cnr  securely  carried  or  conveyed  the  '"'same  from,  fee.  aforesaid,  to,    [*85d] 
lie.  aforesaid,  (or  to,  S&c.  aforesaid)  nor  hath  there,  to  wit,  at,  &c.  afore^ 
said,  safely  or  securely  delivered  the  same  for  the  said  plaintiff;  but  on  the 
ooDtraiy  thereof,  he  the  said  defendant  being  such  carrier  as  aforesaid,  so 
^ailessly  and  negligently  behaved  and  conducted  himself  (e),  with  respect 
to  the  said   goods  and  chattels  aforesaid,  that  by  and   through  fhe  mere 
carelessness,  negligence,  and  improper  conduct  of  the  said  defendant  and 
Us  servant  in  this  behalf,  the  said  goods  and  chattels  being  of  the  value 
afaresaid,  afterwards,  to  wit,  the  day  and  year  aforesaid,  at,  &c,    (venue) 
aforesaid,  became  and  were  wholly  lost  to  the  said  plaintiff,  to  wit,  at,  &c. 
(vemte)  aforesaid.       And  whereas  also  afterwards,  to  wit,  on  the  day  and  ^•^"***-^ 
jear  aforesaid,  at,  &c.  (venue)  aforesaid,  in  consid^ation  that  the  said  ^o^  eanr- 
plamtiff,  at  the  special  instance  and  request  of  the  said  defendant,  had  mg  withm 
theo  and  there  caused  to  be  delivered  to  the  said  defendant  divers  oth^  ^6^11^6^ 
goods  and  chattels,*  to  wit,  goods  and  chattels  of  the  like  number,  quantity, 
quality,  description,  and  value,  as  those  in  the  said  first  count  mentioned  of 
(be  said  plaintiff,  to  be  taken  care  of,  and  safely  and  securely  carried  and 
conveyed    by  the  said  defendant  to,  be.  aforesaid,  and  there,  to  wit,  at, 
be.  aforesaid,  to  be  delivered  by  the  said  defendant  for  the  said  plaintiff, 
far  certain  reward  to  the  said  defendant  in  that  behalf,  he  the  said  defend* 
ant  undertook,  and  then  and  there  fai'thfolly  promised  the  said  plaintiff 
Id  take  care  of  the  said  last-mentioned  goods  and  chattels,  and  safely  and 
securely  to  carry  and  convey  the  same  to,  be.  afcnresaid,  and  there,  to  wit, 
tt,  be.  afcMresaid,  to  deliver  the  same  for  the  said  plaintiff  in  a  reasonable 
time  then  next  following.      And  although   the  said  defendant  then  and 
there  had  and  received  the  said  last*mentbned  goods  and  chattels  for  the 
purpose  aforesaid,  and  although  a  reasonable  time  for  the  carriage,  con- 
veyance, and  delivery  thereof  as  aforesadd,  hath  long  smce  elapsed,  yet 
the  said  defendant  not  regarding,  his  said  last«mentioned  promise  and  un- 
dertaking,   but     contriving    and    intending    to    injure    and    defraud    the 
said  plaintiff  in  this  respect,  did  not  nor  would,  within  such  reasonable 
time  as  aforesaid,  or  at  any  time  afterwards,  although  often  requested  so 
to  do,  safely  and  securely  carry  and  convey  the  said  last-mentioned  goods 
and  chattels  to,  be.  aforesaid,  nor  there,  to   wit,  at,  be.  ^aforesaid,  de-    r*859] 
liver  the  same  for  the  said  plaintiff,  but  hath  hitherto  wholly  neglected  and 
refused  so  to  do,  whereby  the  said  last-mentioned  goods  and  chattels,  be- 
ing of  the  value  aforesaid,  have  been  and  are  wholly  lost  to  the   said 
plaintiff,  to  wit,  be.  (venue)  aforesaid. — [Add  a  general  count  for  not 
taking  proper  care  of  the  goods,  as  ante,  342. — Add  counts  for  money 
had  and  received,  and  upon  an  account  stated.] 

For  that  whereas  the  said  defendant,  before  and  at  the  time  of  the  AjpaiMt  a 
makmg  of  his  promise  and  undertaking,  hereinafter  next  mentioned,  owMrfbr 
was   the  owner   and  proprietor   of  a    certain   coach    or   carriage,   going  not  carry- 

(c)  This  18  a  saffieient  averment  to  admit  oi  proof  of  gvoas  neslipsaoe.  9  J.  B  Moore,  18. 
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AttAivrr   and  passing  fitun  a  certain  place,  to  wit,  from  ■  to  a   certain  oth- 

btlThd^  ®^  place,  to  wit,  to (jg)  for  the  carriage  and  conveyance  therein 

—      of    passengers,  and   their  luggage,    for   certain  reasonable    hire  and  re^ 
ing  a  pu-  ward  (A)  to   wit,  at,  &c.   (venue).     And  thereupon,  heretofore,  to  wit,  on, 
■•?*•'       ^Q^  ^f/i^   day  of  journey  or  about  it),  at,  &c.  (venue)  aforesaid,  in  con- 
sideration that  the  said  plaintiff,  at  the  special  instance  and  request  of  the 
said  defendant,  would  take  and  engage  a  place  or  seat  in  the  coach  or 
carriage  of  the  said  defendant,  to  be  carried  and  conveyed  therein,  as  a 

passenger,  fix)m  a  certain  place,  to  wit,  from to  a  certain  other  place, 

to  wit,  to aforesaid,  together  with  his   luggage,   to  be  carried  and 

conveyed  by  the  said  coach,  fix>m  the  said  place  called to  the  said 

place  called  — : —  at  and  for  certain  reasonable  hire  or  reward,  to  be  there- 
fore paid  by  the  said  plaintiff  to  ihe  said  defendant  in  that  behalf,  he  the 
said  defendant  then  and  there  undertook  and  faithfully  promised  the  said 
plaintiff  to  carry  and  convey  the  said  plaintiff,  together  with  his  said 
P*860]  ^luggage,  in  and  by  the  said  coach  or  carriage,  from  ■  aforesaid  to 
aforesaid.  And  the  said  plaintiff  in  fact  saith,  that  although  he,  con- 
fiding in  the  said  promise  and  undertaking  of  the  said  defendant,  did  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at,  8cc.  (venue)  aforesaid,  take 
and  engage  a  place  or  seat  in  the  said  coach  or  carriage,  to  be  carried 
and  conveyed,  together  with  his  said  luggage,  in  and  by  the  said  coach  or 

carriage,  irom  aforesaid  to aforesaid.      And  although  the  said 

plaintiff,  fix)m  the  time  of  making  the  said  promise  and  undertaking  of 
the  said  defendant  was  ready  and  willing,  and  on  the  day  and  year  afore- 
said, to  wit,   at,  &c.  (venue)  aforesaid,  was  ready,  to  wit,  at  the  said  place 

called to  be  carried  and  conveyed,  together  with  his  said  higgage, 

in  or  by  the  said  coach  or  carriage,  from  thence,  to aforesaid,  and 

the  said  plamtiff  then  and  there  requested  the  said  defendant  to 'carry  and 
convey  the  said  plaintiff,  together  with  his  said  luggage,  in  or  by  the  said 

coach  or  carriage,    from aforesaid  to aforesaid  ;  yet   the  said 

defendant  not  regarding  his  said  promise  and  undertaking,  but  contriving 
and  intending  to  injure  and  defraud  the  said  plaintiff  in  this  behalf,  did 
not  nor  would,  when  he  was  so  requested  as  aforesaid,  or  at  any  other 
time,  carry  or  convey  the  said  plaintiff,  together  with  his  said  luggage,  or 
otherwise,  in  or  by  the  said   coach  or  carriage  from  the  said  place  called 

to  the  said  place   called but  then  and   there  wholly  neglected 

and  refused  so  to  do,  to  wit,  at,  &c.  (venue)  aforesaid,  whereby  he  the 
said  plaintiff  was  then  and  there  forced  and  obliged  to  procure  another 
conveyance,  to,  8cc.  aforesaid,  and  was  thereby  also  put  to  great  trouble 
and  inconvenience,  and  to  great  expense  of  his  monies,  amounting  to  a 
large  sum  of  money,  to  wit,,  the  sum  of  £ —  and  was  and  is  by  means  of 
the  premises  otherwise  greaUy  injured  and  damnified,  to  wit,  at,  be.  (ve- 

{f)  This  coant  is  founded  on  the  under-  fendant  refuse  to  carry  the  plaintiff  or  his 

taking   implied    by   the   plaintiff's    having  luggage,  haying  room  for  that  purpose,  the 

taken  a  place.     See  a  form  in  ease,  post,  declaration  shoald  be  in  case.     Which  ae- 

654.     Where  a  person  engaging  a  place  in  tion  is  sustainable,  B.    N.   P.  70  ;   2  Show, 

a  stage,  pays  merely  the  deposit,  the  pro-  3*27  ;  1  Show.   105  ;  Dyer,  158  ;  8  Co.  32  ; 

prietor  may  put  in  another  person,  if  the  1  Saund.   312,   n.   e.  ;  5  T.  R.  149;  Ird. 

party  be  not  at  the  coach  at  the  appointed  Raym.  652.  654.     See  a  form  in  case,  post, 

time,  1  Esp.  Rep.  27  ;  but  where  the  whole  654,  for  the  loss  of  a  parcel,  which  defend- 

fare  is  paid,  the  seat  must  be  kept  open  ant  engaged  to  carry  with  a  passenger, 

during  the  whole  of  the  journey,  id.  ibid.  (^)  As  to  this  averment,  see  ante,  357,  n. 

— If  no  place  hare  be«n  taken,  and  the  de-  (A)  2  New  Rep.  458. 
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fnue)  aforesaid. — [State  any  special  damage  whick  the  plaintiff  may  have 
sustained,  and  add  a  count  or  counts,  omitting  the'  inducement  or  statement, 
that  the  defendant  was  oumer  of  the  coach,  and  what  relates  to  the  hig^ 
gage,  and  not  stating  where  the  plaintiff  was  to  start  from,  also  the  mo^ 
ney  coimts,  and  account  stated,  and  breach,] 

For  that  whereas  the  said  defendant,  before  and  at  the  time  of  the  mak-  Againgt 
ing  of  his  piomise  and  undertaking  hereinafter  next  mentioned,  was  the  ofastege- 
owner  and  proprietor  of  a  certain  coach,  going  and  traveling  from  a  cer-  coach  (by 

tain  place,  to  wit,  a  place  called to  a  certain  other  place,  to  wit,  a  *  ^"J^J 

place  called for  the  carriage  and  conveyance  of  passengers  therein,  engaged  a 

for  hire  and   reward  to  the  said  defendant  in  that  behalf,  to  wit,  at,  &c.  place)  for 
(venue)  and. thereupon,  heretofore,  to  wit,  on,  &c.  at,  &c.  (venue)  in  con-  ^ore^jg. 
sideration  that  the  said  plaintiff,  at  the  special  instance  and  request  of  the  aengen 
said  defendant,  would  take  and  engage  a  place  in  the  said  coach,  to  be  ^han  law- 
carried  and   conveyed  therein  from  the  said  place  called to  the  said  thereby 

place  called at   and  for  certain  reasonable  reward,  to  be  therefore  plaintiff 

paid  by  the  said  plaintiff  to  the  said  defendant,  he  the  said  defendant  un-  ^"JJj®" 
dertook,  and  then  and  there  faithfully  promised  the  said  plaintiff  to  carry  from  pro- 
and  convey  the  said  plaintiff  in  and  by  the  said  coach,  from  the  said  place  ceedjng 

called to  the  said  place  called and  not  to  put  or  suffer,  or  per-  f^,^™ 

mit  to  be  put  into  the  said  coach,  more  than  [six]  persons,  including  the  and  incur- 
said  plaintiff,  children  in  lap  excepted.      And  the  said   plaintiff  in  fact  "^  aun- 
saith,  that  he,  confiding  in   the  said  promise  and  undertaking  of  the  said  penseari). 
defendant  afterwards,  to  wit  on  the  day  and  year  aforesaid,  at,  &lc.  (ve- 
nue) did  take  and  engage  the  said  place,  as  an  inside  passenger,  in  and 
by  the  said  coach,  to  be  carried  and  conveyed  therein  from afore- 
said to  — '• —  aforesaid  ;  and    although    the  said  plaintiff  was    then    and 
diere  ready  and  willing  to  go  and  proceed  as  a  passenger  in  and  by  the 

said  coach   fixjm aforesaid  to aforesaid,  and  afterwards,  to  wit, 

QD  the  day  and  year  aforesaid,  at,  iic.  (yent^)  paid  to  the  said  defendant 
a  large  sum  of  money,  to  wit,  the  sum  of  £ —  the  same  being  (or  part 
of)  a  reasonable  reward  to  the  said  defendant  for  the  carriage  and  co- 
reyance  of  the  said  plamtiff  as  aforesaid,  (and  was  then  and  there  ready 
and  willing  to  pay  him  the  residue  of  such  reward)  whereof  the  said  de- 
feodant  then  and  there  had  notice ;  yet  the  said  defendant  not  regarding 
his  said  promise  and  undertaking,  but  contriving  and  fraudulently  intend- 
ing craftily  and  subtly  to  deceive  and  defraud  the  said  plaintiff  in  this 
behalf,  then  and  there  wrongfully  and  unjustly  put  and  suffered,  and  per- 
mitted to  be  put  more  than  [six]  to  wit,  seven  persons,  none  thereof  be- 
ing children,  into  the  said  coach,  contrary  to  his  said  promise  and  under- 
taking so  by  him  in  that  behalf  made  as  aforesaid,  and  by  reason  thereof 
there  was  not  convenient  and  sufficient  room  in  the  inside  of  the  said    [•SSI] 

coach  for  the  *said  plaintiff  to  be  carried  and  conveyed  therein,  firom 

aforesaid  to aforesaid,  and  thereby  the  said  plaintiff  was    hindered 

and  prevented  from  going  and  proceeding  as  such  passenger  as  aforesaid, 

in  and  by  the  said  coach,  from aforesaid  to aforesaid,  and  was 

thereby  then  and  there  forced  and  obliged,  and  did  then  and  there  neces- 
sarily pay,  lay  out,  and  expend  a  large  sum  of  money,  to  wit,  the  sum  of 


(0  See  4§  Geo.  3.  c.  136.— 9  Geo.  4.  c.  49.-4  Eap.  Rep.  269  ;  and  pott,  368. 
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;  ASAiim   £.-«  in  and  about  his  necessary  maintenance  and  disbursements,  until  be 

^^^Ilitd*  ^®  '**^  plaintifF  could    procure   another  conveyance  from aforesaid 

to  — *—  aforesaid,  and  b  and  about  the  taking  of  the  said  journey  from 
Second      — *  to  '         aforesaid.      And  whereas  also,  heretofore,  to  wit,  on  the 
count,  for  day  and  year  aforesaid,  at,  &c.    (i^eitue)    in  consideration  that  the  said 
°?^  ^'^ffi'  plaintiff  at  the  like  special  instance  and  request  of  the  said  defendant, 
cient         bad  then  and  there  taken  and  engaged  an  inside  place  in  a  certain  other 
room  for    coach,  to  be  conveyed  as  a  passenger  therein,  to  — —  aforesaid,  at  and  for 
plaintiff.     QQi^^jQ  reasonable  reward  theretofore  paid  by  the  said  plaintiff  to  the  said 
defendant,  be  the  said  defendant  undertook,  and  then  and  there  faithfiiUy 
promised  the  said  plaintiff  that  he  the  said  defendant  would  carry  and 
convey  the  said  plaintiff  in  and  by  the  said  last-mentioned  coach  to  — — 
aforesaid,  and  that  he,  the  said  defendant  would  provide  the  said  plaintiff 
[*8621    ^  such  passenger  ^as  aforesaid,  convenient  and  sufficient  room  in  the  in- 
side of  the  said  last-mentioned  coach,  in  and  during  the  last-mentioned 
journey  ;  and  although  the  said  plaintiff,  confiding  in  the  said  last-mentioned 
promise  and  undertaking  of  the  said  defendant,  afterwards,  to  wit,  on  the 
day   and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  was  ready  and  willing 
to  be  carried  and  conveyed  as  last  aforesaid,  whereof  the  said  defendant 
then  and  there  had  notice  ;  yet  the  said  defendant  not  regarding  his  said 
last-mentioned  promise  and  undertaking,  but  contriinng  and  fraudulently 
intending  craflily  and  subtly  to  deceive  and  defraud  the  said  plaintiff  in 
this  behalf,  did  not  nor  would  provide  the  said  plaintiff  convenient  and 
sufficient  room  in  the  inside  of  the  last-mentioned  coach,  but  then  and 
there  wholly  refused  and  neglected  so  to  do,  to  wit,  at,  &c.  (venue)  afore* 
said. 

Affainst  ^^^  ^^^  whereas  the  said  defendants,  before  and  at  the  time  of  the 
the  pro-  making  of  their  promise  and  undertaking  hereinafter  next  mentioned,  weie 
prietors  of  the  owners  and  proprietors  of  a  certain  stage  coach  or  carriage,  going  and 

coacn.  for 

neirli-  (M)  ^^  other  forms,  ante,  365.  Mor^.  Free,  fall  extent  of  their  danger,  I   Campb.  167. 

fence  and  l^^-   ^^-   ^-  ^^t  68,  24(3.-2  Wentw.  240,  If  the  driver  may  adopt  either  of  the  two 

overturn-    *^^'    ^^  ^^'^  ^^  Case,  post,  647.     Coach-  coursea,  one  of  which  is  safe,  and  the  other 

iii£  if  owners  liable  for  accidents  occasioned   by  haxardoas,  and  he  selects  the  latter,  he  will 

whereby     overloading  coach.   46  Geo.  3.  c.  136. 9  Geo.  be  responsible  for  damage  ensuing  thereby. 

the  plain-   4>  c.  49. — 4  £8p.Rep.250.    The  proprietors  1  Stark.  4S^2. — The  coachman  must  hare 

tiflTsarm     of  a  mail  coach  are  liable  for  injuries  occa-  competent  skill,  and  mast  use  that  skill 

was  bro-      sioned  by  the  misconduct  of  their  driver,  with  diligence  j    he  must  be  well  acquaint' 

ken  (A).      Peake.  Rep.  81.     Coach-uwners  do  not  in-  ed  with  the  road  he  undertakes  to  drive; 

sure  the  persons  of  their  passengers  against  he  must  be  provided  with  steady  horses,  a 

aeeidentai  injuries  not  attributable  to  negli-  coach  and  harness  of  sulBcieiit  strengthy 

gence,  2  Campb.  81. — ^2  Esp.  533. — 5  Esp.  and    properlv  made,  also  with  lights  by 

273.— 2E8p.  685— 2Bing.   321.— IIJ.  B.  night.    Per  Best,  C.  J.    3  Bingh.  &l.— 11 

Moore,  153,  S.  C.    The  breaking  down  or  J.  B.  Moore,  153,  S.  C.     The  coachman  is 

overturning  of  the  coach,  is  prinut  facie  ev-  always  to  blame  if  he  has  not  exercised  the 

idence  of  negligence  on  the  part  of  the  best  and  soundest  judgment  on  the  subject ; 

owner,  2  Campb.  79.     So   where   a  coach  if  he  could  have  exerciied  a  better  jndg- 

which  is  overloaded  breaks  down,  the  ex-  ment  than  he  did,  the  owner  is  liable,  per 

cess  in  the  number  of  passengers  has  been  EUenborough,  C.  J.  2  Stark.  29.    If  a  pu- 

held  to  be  conclusive  evidence  of  the  acci-  senger  in  consequence  of  the  negligence  of 

dent  having  arisen  from  overloading,  4  Esp.  the  defendant,  is  placed  in  such  a  situation 

259.     As  to  the  law  of  the  road,  see  2D.  as  obliges  him  to  adopt  the  alternative  of 

&.  R.  255. — 5  Esp.  273.    The  proprietor  of  leaping  from  the  coach,  or  remaining  at  cer- 

a  stage  coach  is  answerable  for  the  safety  tain  peril,  and  he  leaps,  and  is  hurt,  the  de- 

of  his  passengers,  till  the  coach  arrives  at  fendant  is  liable  ;  but  it  must  appear  that 

its  usual  place  of  destination  ;  and  if  they  the  leaping  was  a  prudent  precantiim  for 

are  passing  through  any  place  that  is  dan-  the  purpose  of  self-prestrvation^.  I  Stark. 

gerotts,  he  is  bound  to  warn  them  of  the  493. 
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ptssiog  from  a  certain  plaee,  to  wit,  from  [London],  to  a  certain  other  place,  a«aw«t 
towit,  lo  [Liverpool]  for  the  carriage  and  conveyance  thereby  of  passengers,  Ji  l*'mo!' 
lor  certain  reasonable  hire  and  reward,  to  the  said  defendants  in  that  be- 
luJf,  to  wit,  at,  be.  (venue)  and  thereupon  heretofore,  to  wit,  on,  &c.  at, 
kc  (venue)  aforesaid,  in  consideration  that  the  said  plamtiff,  at  the  spe- 
cial instance  and  request  of  the  said  defendants,  would  take  and  engage  a 
place  and  seat  in  the  said  coach  of  the  said  defendants,  to  be  carried  and 
conveyed  in  and  by  the  said  coach  from  [London]  aforesaid,  to  [Liver- 
pool] aforesaid,  at  and  for  certain  reasonable  hire  and  reward,  to  wit,  *the  [^68] 
warn  of  £ —  to  be  therefore  paid  by  the  said  plaintiff  to  the  said  defend- 
ints  in  that  behalf,  they  the  said  defendants  then  and  there  undertook,  and 
fiuthiully  promised  the  said  plaintiff,  to  carry  and  convey  the  said  plaintiff 
in  or  by  the  said  coach,  from  [London]  aforesaid  to  [Liverpool]  aforesaid 
and  to  use  due  care,  and  diligence  in  and  about  so  carrying  and  conveying 
him  as  aforesaid.  And  the  said  plaintiff  in  fact  saith,  that  he,  confiding 
in  the  promise  and  undertaking,  of  the  said  defendants,  Bid  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  take  and 
engage  a  place  and  seat  in  the  said  coach,  to  be  carried  and  conveyed 
in  and  by  the  said  coach  from  [London]  aforesaid,  to  [Liverpool]  afbre- 
nid,  and  did  then  and  there  pay  to  the  said  defendants  the  sum  of  £— 
the  same  being  a  reasonable  hire  or  reward  to  the  said  defendant  for  the 
carriage  and  conveyance  of  the  said  plaintiff,  as  aforesaid.  And  although 
the  said  plaintiff,  confiding  in  the  said  promise  and  undertaking  of  the  said 
defendants,  did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  to  wit, 
at,  &c.  (venue)  aforesaid,  become  and  was  such  passenger  in  and  by  the 
nid  coach,  to  be  carried  and  conveyed  in  and  by  the  same  from  [London] 
afcresaid  to  [Liverpool]  aforesaid,  yet  the  said  defendants  not  regarding 
thor  said  promise  and  undertaking,  so  by  them  made  in  manner  and  form 
aforesaid,  but  contriving  and  firaudulently  intending  craftily  and  subtly  to 
deceive,  defraud,  and  injure  the  said  plaintiff  in  thb  behalf,  did  not  nor 
would  use  due  and  proper  care,  skill  and  diligence,  in  and  about  the  car- 
Ijiog  and  conveying  the  said  plaintiff,  in  and  by  the  said  coach  from  [Lon- 
dcNi]  aforesaid  to  [Overpool]  aforesaid,  but  then  and  there  wholly  neglect- 
ed and  refrised  so  to  do  ;  and  on  the  contrary  thereof,  so  carelessly,  im- 
properly, n^ligently,  and  unskilfrilly,  drove  and  managed  the  said  coach, 
that  afterwards,  and  whilst  the  said  coach  was  proceeding  fix)m  [London] 
aforesaid  to  [Liverpool]  aforesaid,  to  wit,  on  the  day  and  year  aforesaid, 
at,  &c.  (venue)  aforesaid,  by  and  through  the  mere  carelessness,  negli- 
gence, unskilfulness,  and  misconduct  of  the  said  defendants,  the  said  coach 
was  overturned,  by  means  of  which  said  several  prembes  the  right  arm  (I) 
of  the  said  plaintiff  became  and  was  fractured  and  broken,  and  he  the 
said  plaintiff,  was  then  and  there  in  other  respects  greatly  hurt,  bruised, 
and  wounded,  and  *Vas  sick,  sore,  lame,  and  disordered,  and  so  remained  [*364] 
and  continued  for  a  long  space  of  time,  to  wit,  hitherto,  during  all  which 
time  he  the  said  plamtiff  suffered  and  underwent  great  pain,  and  was  hin- 
dered and  prevented  fix)m  performing  and  transacting  his  necessary  affiiirs 
and  business,  by  him  during  that  time  to  be  performed  and  transacted  (m) 
and  also  thereby  he  the  said  plaintiff  was  forced  and  obliged  to,  and  did 

(0   Let  this  Mgtee    gea^nllj  with  the         (m)    If  any  other  special  damage  has 
f*^*  arisen,  here  state  it. 
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necessarily  pay,  lay  out,  and  expend  a  large  sum  of  money,  to  wit,  tbe 
sum  of  £100  of  lawful  money  of  Great  Britain,  in  and  abcnit  endeavor- 
ing to  be  cured  of  the  bruises,  wounds,  sickness,  soreness,  lameness,  and 
disorder  aforesaid,  occasioned  as  aforesaid,  to  wit,  at,  (venue)  aforesaid. 
And  whereas  also,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at, 
&c/  (venue)  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  special 
instance  and  request  of  the  said  defendants,  had  then  and  there  taken 
and  engaged  a  seat  and  place  by  a  certain  other  coach,  to  be  carried  and 
conveyed  thereby,  to,  &c.  aforesaid,  for  certain  other  reasonable  hire  and 
reward  to  the  said  defendants  in  that  behalf,  they  the  said  defendants  then 
and  there  undertook,  and  faithfully  promised  the  said  plaintiff,  that  due 
and  proper  care  should  be  observed  and  taken  in  and  about  the  carrying 
and  conveying  him  the  said  plaintiff,  as  such  passenger  as  aforesaid,  to, 
&c.  aforesaid,  and  although  the  said  plaintiff,  confiding  in  the  said  last- 
mentioned  promise  and  undertaking  of  the  said  defendants,  afterwards,  to 
wit,  on  the  day  and  year  aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid,  did 
become  such  passenger  by  the  last-mentioned  coach  as  aforesaid  ;  yet  the 
said  defendants  not  regarding  their  said  last-mentioned  promise  and  under- 
taking, but  contriving  and  fraudulently  intending  craftily  and  subtly  to  de- 
ceive and  defraud  and  injure  the  said  plaintiff  in  this  behalf,  did  not  nor 
would  cause  and  procure  due  and  proper  care  to  be  observed  and  taken 
in  and  about  the  carrying  and  conveying  the  said  plaintiff  as  such  passen- 
ger aforesaid,  to,  &c.  aforesaid,  but  wholly  neglected  so  to  do  ;  and  hj 
reason  of  the  careless  and  improper  conduct  of  the  said  defendants  and 
their  servants  in  that  behalf,  in  and  about  the  driving,  conducting  and 
management  of  the  said  last-mentioned  coach,  one  of  the  arms  of  the  said 
plaintiff  became  and  was  broken  and  fractured,  and  the  said  plaintiff  was, 
in  other  respects,  greatly  hurt,  bruised,  and  wounded,  and  became  and 
was  *sick,  sore,  and  disordered,  and  so  remained  and  continued  for  a  long 
space  of  time,  to  wit,  hitherto,  during  all  which  time  he  the  said  plaintiff 
thereby  suffered  and  underwent  great  pain,  torment,  and  agony,  and  was 
hindered  and  prevented  from  performing  and  transacting  his  necessary 
afiairs  and  business,  by  him  during  that  time  to  be  performed  and  trans- 
acted ;  and  also  thereby  he  the  said  plaintiff  was  forced  and  obliged  to, 
and  did  necessarily  pay,  lay  out,  and  expend  another  large  ^un  of  mo- 
ney, to  wit,  the  sum  of  £100  of  like  lawful  money,  in  and  about  the  en- 
deavoring to  be  cured  of  the  bruises,  wounds,  sickness,  soreness,  lameness, 
and  disorder  last  aforesaid,  so  occasioned  as  aforesaid,  to  wit,  at,  &c.  (ve- 
nue) aforesaid. — [Counts  far  money  paid,  had,  and  received,  account  itai- 
ed,  and  breach,] 
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For  that  whereas  the  said  defendant,  before  and  at  the  time  of  the  mak- 
ing of  his  promise  and  undertaking  hereinafter  next  mentioned,  was  the 

(n)  See  other  forms. — 2  Wentw.  Index.  Garth.  58. — Rep.  Temp.  Hardw.  196.— 5 
— Morg.  131,  134,  136.— PI.  A.  147.  Lil.  East,  42b.— 3  B.  db  A.  277.->See  note,  ante, 
Ent.  26,  and  other  modern  forma,  post ;    356. — See  also  6  J.  B.  Moore,  156, 415.— 7. 
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ouster  and  conunander  of  a  certam  ship  or  vessel  called  the  ■ ,  then  a«ai«it 
m  [the  river  Thames  J  and  bound  from  ^ence  to  [Liverpool,  in  the  county  ^^j^^^ 
of  Lancaster,]  to  wit,  at,  &c.  (venue).  And  thereupon  the  said  plaintiff  tsr. 
heretofore,  to  wit,  on,  he.  (the  date  of  the  bill  of  lading  or  about  it,) 
in  the  river  Thames  aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid,  at  the 
special  instance  and  request  of  the  said  defendant  (let  thefottowing  aver* 
maU  agree  with  the  oill  of  lading)  caused  to  be  shipped  ^loaded  in  [*866] 
and  on  board  of  the  said  ship  or  vessel,  whereof  the  said  defendant  then 
was  such  master  or  commander  as  aforesaid,  divers  goods  and  merchandize, 
to  wit,  ■,  then  in  good  order  and  well-conditioned,  (these  latter  wordt 
are  to  be  oudttedy  if  not  in  the  bill  of  lading)  of  great  value,  to  wit,  of 
the  value  of  £ —  to  be  taken  care  of  and  safely  and  securely  carried  and 
conveyed  by  the  said  defendant  as  such  master  and  commander  as  afore- 
said, in  and  on  board  of  the  said  ship  or  vessel,  from  [the  river  Thames] 
afefesaid,  to  [Liverpool]  aforesaid,  and  there,  to  wit,  at  [Liverpool]  aforesaid 
to  be  safely  and  securely  delivered  in  the  like  good  order  and  well  condition- 
ed for  the  said  plaintiff,  (the  dangers  of  the  seas  only  excepted)  (o)  :  and  in 
consideration  thereof,  and  of  certain  freight  and  reward  to  the  said  defend- 
ant in  that  behalf,  he  the  said  defendant  then  antl  there  undertook,  and 
iaithfuUy  promised  the  said  plaintiff,  to  take  care  of,  and  safely  and  se- 
curely carry  and  convey,  and  deliver  the  said  goods  and  merchandize  as 
tihresaidy  (the  dangers  of  the  seas  only  excepted,)  and  although  the  said 
defendant  so  being  such  master  of  the  said  ship  or  vessel  as  aforesaid, 
then  and  there  had  and  received  the  said  goods  and  merchandize,  to  be 
carried,  conveyed,  and  delivered  as  aforesaid,  and  although  a  reasonable 
time  for  the  carrying,  conveying,  and  delivering  of  the  said  goods  and  mer- 
chandize, as  aforesaid,  hath  long  since  elapsed,  and  the  said  defendant 
hath  delivered  a  part  (let  this  agree  with  the  fact)  of  the  said  goods  and 
merchandize,  to  wit,  ■  part  thereof,  for  the  said  plaintiff,  at  [Liver- 
pod]  aforesaid ;  yet  the  said  defendant,  so  bemg  such  master  and  com- 
mander of  the  said  ship  or  vessel  as  aforesaid,  not  regarding  his  duty  in 
that  respect,  nor  his  said  promise  and  undertaking,  but  contriving  and  in- 
tending to  deceive,  bjure,  and  defraud  the  said  plaintiff  in  this  behalf,  did 
not  nor  would  take  care  of,  and  safely  and  securely  carry  or  convey  the 
residue  of  the  said  goods  and  merchandizes  so  shipped  in  and  on  board  of 
the  said  ship  or  vessel  as  aforesaid,  from  [the  river  Thames]  aforesaid  to 
[Liverpool]  aforesud,  and  there,  to  wit,  at  [Liverpool]  aforesaid,  safely 
or  securely  deliver  the  same  for  the  said  plaintiff,  (although  no  danger 
of  the  seas  did  prevent  him  from  so  doing)  but  on  the  contrary  thereof, 
he  the  said  defendant,  so  being  such  master  of  the  said  ship  or  vessel  as 
aforesaid,  ^^  carelessly  and  negligently  behaved  and  conducted  himself,  [^67] 
with  respect  to  the  said  residue  of  the  said  goods  and  merchandize,  that 

J.  B  Moore,  2t^.     Who  to  sae  under,  3  B.  which  case  a  part  of  the  description  of  the 

&  A.  877.-^3  Campb.    380.     The   action  contract  will  be  omitted.    If  there  be   a 

Bay  be  broQffbt  either  against  the  owner  or  charter-party  under  seal,  the  action  roust  in 

tbe  master  of  the  ship.  Garth.  &8. — Abbott's  general  be  founded  on  the  deed,  1    New 

Shipping,  ]frr  foiuM  and  index,  tit.  **  MaS'  Rep.   104.    See  ante,  921,  note  (t).     See 

ter  amd  Chonerw.'*    If  the  action  be  against  also  form  in  assumpsit  on  a  charter-party, 

the  owner,  the  above  form  will  suffice,  with  ante,  221. 

▼ery  little  alteration.    In  coasting  voyages,  (o)  This  exception  depends  on  the  terms 

frequently  there  is  no  bill  of  lading,  in  of  the  bill  of  lading.    See  ante,  356,  note. 
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AAAivMT   by  and  through  the  mere  carelessniess,  negligence  and  improper  conduct 
^^^^  of  the  said  defendant,   and  his  mariners  and  servants  in  that   behalf,  the 
said  residue  of  the  said  goods  and   merchandize,  being  of  great  value,  to 
wit,  of  the  value  of  £ —  became  and  was  wholly  lost  to  the  said  plaintiff, 
to  wit,   at,  inc.  (wnue)  aforesaid.     And  whereas  also,  heretofore,  to  wit, 
on  the  day  and  year  aforesaid,  at,  &c.    (venue)  aforesaid,  in  consideration 
that  the  said  plaintiff,  at  the  special  instance  and  request  of  the  said  de* 
fendant,  had  then  and  there  caused  to  be  delivered  to  the  said   defendant, 
divers  other  goods   and  merchandize,   to  wit,  goods  and  merchandizes,  of 
the  like  number,  quantity,  quality,  description,  and  value,  as  those  in  the 
said  first  count  mentioned,  to  be  taken  care  of,  and  safely  and  securely  car- 
ried and  conveyed  by  the  said  defendant,  in   and  on    board  of  a  certain 
other  ship  or  vessel,  from   [the  river  Thames]   aforesaid  to  [Liverpool] 
aforesaid,    and   there,  to  wit,   at  [Liverpool]  aforesaid,  to  be  safely   and 
securely  delivered  for   the  said  plaintiff,   for  certain  freight  and  reward,  to 
the  said  defendant  in  that  behalf,   he  the   said  defendant  undertook,  and 
then  and  there  faithfully  promised  the   said  plaintiff,  to  take  due   and  pro* 
per  care  of  the    said  last-mentioned  goods  and   merchandize,  whilst  he 
had  the   care  and  custody  thereof,   for  the  purpose   aforesaid.     And  al« 
though  the  said  defendant  then  and  there  had  and  received  the  said  last* 
mentioned  goods   and  merchandize,   for   the  purpose   aforesaid ;    yet  the 
said  defendant,  not  regarding  his  duty   in  that  behalf,  nor  his   said  last- 
mentioned  promise  and  undertaking,  but  contriving  and  intending  to  injure 
and  deceive  the  said  plaintiff  in  this   behalf,   whilst   the  said  defendant 
had  the  care  and  custody  of  the  said  last-mentioned  goods   and  merchan- 
dize, for  the  purpose  last  aforesaid,   took  so  little   and  such  bad  care  of 
the  same,  that   by  and   through  the  mere  carelessness  and   negligence   of 
the  said  defendant  in   that  behalf,  the  said  last-mentioned  goods   and  mer- 
chandize, being  of  the  value  aforesaid,  to  wit,  on  the  day  and  year  afore- 
said, became  and  were  wholly  lost  to  the  said  plaintiff,  to  wit,  at,   &c. 
(venue)    aforesaid. — [Add  a  general  count  far  not  taking  care  of  the 
goods^  as  ante^  342,  and  a  count  for  money  had  and   received,   if  it  be 
supposed  the  defendant  has  received  the  proceeds  of  the  goods.}^ 
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For  that  whereas  heretofore,  to  wit,  on,  &c.  at,  &c.  (venue)  in  con- 
sideration tliat  the  said  plaintiff,  at  the  special  instance  and  request  of  the 
said  defendant,  would  receive  and  take,  in  and  on  board  of  a  certain  ship 
or  vessel  called ,  then  in  the   port  of ,  and  bound    to 


a 


large  quantity  of  goods  and  chattels,  to  wit,  [100  puncheons  of  whiskey,] 
to  be  carried  and  conveyed  therein  by  the  said  plaintiff  from  afore- 
said to aforesaid,  for  the  said  defendant,  he  the  said  defendant  un- 
dertook, and  then  and  there  faithfully  promised  the  said  plaintiff  that  he 
the  said  defendant  would  cause  the  said  goods  and  chattels,  to  be  taken 
and  unladen  from  and  out  of  the  said  ship  or  vessel  in  ten  working  days 
after  notice  to  him  the  said  defendant  of  the  arrival  of  the  ship  or  vessel, 

with  the  said  whiskey  on  board  thereof,  at aforesaid.     And  the   said 

plaintiff  avers,  that  he,  confiding  in  the  said  promise  and  undertaking  of 
the  said  defendant,  did  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
at,  &c.  (venue)  aforesaid,  receive  and  take,  in  and  on  board  the  said  ship 
or  vessel  the  said  goods  and  chattels,  and  did  carry  and  convey  the  same 
in  and  on  board  the  said  ship  or  vessel,  fix>m aforesaid  to  — *—  afore- 
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said,  fiur  the  said  defendant ;  and  the  said  ^p  or  vessel,  with  the  said    acaihot 
goods  and  chattels  on  board  thereof,  afterwards,  to  wit,  on,  &c,  (day  of  Vr*^*" 
arrival^  ar  about  it)  did  arrive  at,  &c.  aforesaid,  and  although  tne  said      m. 
plaintiff  was  then  and  there,  and  from  thence  ccmtinualiy  afterwards  ready      ' — 
and  willing,  and  offered  to  the  said  defendant  to  permit  and  suffer  him,  ano^r 
and  did  then  and  there  require  the  said  defendant  to  take  and  unload  the  said  Toyage. 
goods  and  chattels  from  and  out  of  the  said  ship  or  vessel  in  ten  working 
days  then  next  following,  to  wit,  at,  be.  (venm)  aforesaid,  and  the  said  de- 
fendant then  and  there  had  notice  of  the  premises  ;  yet  the  said  defendant, 
veil  knowing  the  premises,  but  not  regarding  his  said  promise  and  under- 
taking, but  contriving  and  intending  to  injure  and  defraud  the  said  plain^ 
tiff  in  this  behalf,  did  not  nor  would  cause  the  said  goods  and  chattels  to 
be  taken  and  imladen  from  and  out  of  the  said  ship  or  vessel  in  ten  work- 
ing days  next  following  after  the  notice  of  the  said  arrvial  of  the  said  ship 
or  vessel,  with  the  said  goods  and  chattels  on  board  thereof   as  aforesaid,' 
at,  &c.  (venue)  aforesaid,  but,  on  the  contrary  thereof,  he  the  said  defend- 
ant wrongfully   and  injuriously  delayed,    neglected,  and    omitted  to  take 
and  unload  the  said  goods  and  chattels  from  and  out  of  the  said  ship  or 
vessel  for  a  great  and  unreasonable  time  after  the  expiration  *of  the  said    [<^68] 
ten  days,  to  wit,   until  and  upon,   &c.  to  wit,  at,  &c.  (venue)  aforesaid  ; 
whereby  the  said  plaintiff,  during  the  time  aforesaid,  was  not  only  depriv- 
ed of  the  use  of  the  said  ship  or  vessel,  and  of  all  the  profits  and  emolu- 
ments which  might  and  would  have  accrued  therefrom,  but  was  thereby 
also  hindered  and  prevented  from  taking  and  receiving,  in  and  on  board 
the  said  ship  or  vessel,  a  certain  large  quantity  of  [timber*,]  which  he, 
the  said  plaintiff,   had  agreed  to  take  and  receive  in  and  on  board  of  the 

said  ship  or  vessel,  at aforesaid,  to  be  carried  and  conveyed  from 

aforesaid,  to ,  for  certain  reward  to  be  tiierefore  paid   to    the 

said  plaintiff,  and  thereby  the  said  plaintiff  has  lost  and  been  deprived  of 
divers  great  gains  and  profits  which  he  might  and  would  otherwise  have 
made  and  acquired  from  the  use  of  the  said  ship  or  vessel,  to  wit,  at,  &c. 
(venue)    aforesaid.      And  whereas  also,  heretofore,  to  wit,  on,  &c.  at,  &c.  Second 
(venue)  in  consideration  that  the  said  plaintiff,  at  the  like  special  instance  count  (ta 
and  request  of  the  said  defendant  had  received  on  board  of  a  certain  oth-  J^°*  ?**• 

er  ship  or  vessel,  at aforesaid,  a  certain  other  large  quantity  of  goods  within  a 

and  chattels,  to  wit,  [100  puncheons  of  whiskey,]  to  be  carried  and  con-  reaaona- 

veyed  therein  by  tlie  said  plaintiff  to aforesaid,   for  the  said  defend-        **™®' 

ant  he  the  said  defendant  undertook,  and  then  and  there  faithfully  pro- 
mised the  said  plaintiff  that  he  the  said  defendant  would  cause  the  said 
last-mentioned  goods  and  chattels  to  be  taken  and  unladen  fix>m  and  out 
of  the  said  last-mentioned  ship  or  vessel  whithin  a  reasonable  time  next 
after  he  the  said  defendant  should  have  had  notice  of  the  arrival  of  the 
said  last-mentioned  ship  or  vessel,  with  the  said  goods  and  chattels  on 
board  thereof,  at,  &c.  aforesaid,  and  that  the  same  goods  and  chattels  were 
ready  to  be  delivered  to  him  fix)m  on  board  of  the  said  ship  or  vessel  ; 
and  although  the  said  plaintiff,  confiding  in  the  said  promise  and  under- 
taking of  the   said  defendant,  to  wit,  on  the  day  and  year  aiiHresaid,  did 

carry  and  convey  the  said  last-mentioned  goods  and  chattels  to afcnre- 

said,  for  the  said  defendant,  and  although  the  said  defendant,  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  had  notice  of  the  arrival  of  the 
said  last-mentioned  ship  or  vessel,  with  the  said  last-mentioned  goods  and 
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AOAiviT  chattels  od  board  thereof,  at,  &c.  aforesaid,  and  that  the  same  goods  aad 
V *  wa"  chattels  were  ready  to  be  deUvered  to  him  from  on  board  of  the  said  last- 
TBB.  mentioned  ship  or  vessel  ;  and  although  a  reasonable  time  since  the  said 
defendant  had  notice,  as  last  aforesaid,  for  him  to  cause  the  said  last* 
[*869]  mentioned  goods  and  chattels  to  *be  taken  and  unladen  from  and  out  of 
the  said  last-mentioned  ship  or  vessel  hath  long  since  elapsed ;  and  the 
said  plaintiff  was,  during  all  that  time,  ready  and  willing  to  deliver  the 
said  last-mentioned  goods  and  chattels  to  the  said  defendant,  to  wit,  at, 
&c.  yet  the  said  defendant,  well  knowing  the  premises,  but  not  regaidbg 
his  said  promise  and  undertaking  last-mentioned,  and  contrivbg  and  in- 
tending to  injure  and  defraud  the  said  plaintiff  in  thb  respect,  did  not  nor 
would,  within  such  reasonable  time  as  aforesaid,  cause  the  said  htst-men- 
tioned  goods  and  chattels  to  be  taken  or  unladen  from  and  out  of  the  said 
last-mentioned  ship  or  vessel,  but,  on  the  contrary  thereof,  he  the  said  de- 
'  fendant  wrongiiilly  and  injuriously  delayed  and  neglected,  and  omitted  so 
to  do,  for  a  great  and  unreasonable  length  of  time,  to  wit,  until,  be.  to 
wit,  at,  &c.  (venue)  whereby  the  said  plaintiff  was,  dunng  all  that  time 
aforesaid,  not  only  deprived  of  the  use  of  the  said  last-menticxied  ship  or 
vessel,  and  of  all  the  profits  and  emoluments  which  might  and  would 
otherwise  have  accrued  therefrom,  but  was  thereby  also  hindered  and  pre- 
vented from  taking  and  receiving  in  and  on  board  of  the  said  last-men- 
tioned ship  or  vessel,  a  large  quantity  of  timber  (a$  in  the  last  count  frtm 
the  asterisk^  to  the  end,) — [Add  two  counts  for  demurrage,  as  ante,  64 ; 
and  two  counts  for  use  of  ship,  ante,  60,  and  account  stated  and  hreaiA,] 

r 

On  a  pro-  For  that  whereas  heretofore,  to  wit,  on,  &c.  at,  be.  in  consideration 
If  ^lain^  that  the  said  plaintiff,  at  the  special  instance  and  request  of  the  said 
would        defendant,  would  take  and  receive  on  board  a  certain  ship  or  vessel  of  the 

take  on      said  plaintiff,   in  parts  beyond   the  seas,  to  wit,  at ,   divers,  to  wit, 

Teasel  cer-  [^^  masts,]  and  carry  and  convey  the  same  in   and  on  board  of  the  said 

tain  maata  ship  or  vessel  frtxn aforesaid  to ,  and  for  the  said  defendant,  fw 

of  the  de-  freight  and  reward  to  the  said  plaintiff  in  that  behalf,  he  the  said  defend- 
uid  ^n-    ^"^  undertook,  and   then  and  there  faithfully  promised  the  said  plamtiff 

vey  them  that  the   said  [masts]  might  be  lawfully  imported  from aforesaid  to 

0^°rto  to  ^^^^  Britain,  and  that  he  the  said  defendant   would  clear  the  same  fiora 
London,    the  said  ship   or  vessel  within  a  reasonable  time  next  after  the  arrival  of 
defendant  the  said  ship  or  vessel  at  London  aforesaid  ;  and  the  said  plaintiff  in  fact 
^dertook  g^j^j,^  ^^^  \^q^  confiding  in   the  said  promise  and  undertaking  of  the  said 
might  be    defendant,  did  afterwards,  to  wit,  on  the  day  and   year   aforesaid,  at,  be. 
•*^''*Sh    (^^^)  ^^^  ^^^  receive  the  said  [masts]  on  board  the  said  ship  or  •vessel, 
Ti»7m    *°^  carried  and  conveyed  the  same  from  — —  aforesaid  to  Lond(Hi  afore- 
L  ^ '^J    said,  and  on   the   terms  aforesaid ;  and   the  said  ship  or  vessel,   with  the 
said  masts  on  board  thereof,  afterwards,  to  wit,  on  the  day  and  year  afore- 
said,  arrived  at  London   aforesaid,   and  the  said  plaintiff  was  then  and 
there  ready  and  willing  to  deliver  the  same  to  the  said  defendant,  whereof 
he  then   had   notice,  to  wit,   at,  &c.  (venue)  aforesaid ;  yet  the  said  de- 
fendant not  regarding  his  said  promise  and  undertaking,  but  contriving  and 
intending  to  injure  and  deceive  the  said  plaintiff  in  this  behalf,  did  not  nor 
would  take    and  clear  the  said  masts  from  the  said  ship  or  vessel  within  a 
reasonable  time  next  after  the  arrival  of  the   said  ship  or  vessel  at  London 
aforesaid,  but  wholly  neglected  and  refused  so  to  do,  for  a  great  and  un- 
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reesooible  length  of  time,  to  wit,  from,  fee.  until  the day  of ,  /•^V^ 

daring  all  which  time  the  said  plaintiff  lost  and  was  deprived  of  the  use 
of  the  said  ship  or  vessel,  and  all  the  profits  and  advantages  which  he 
might  and  otherwise  would  have  derived  and  acquired  from  the  use  of  the 
said  ship  or  vessel,  to  wit,  at,  fee.  (venue)  aforesaid  ;  and  the  said  plaintiff 
farther  saith,  that  the  said  defendant  further  disregarding  his  said  promise 
lod  undertaking,  craftily  deceived  and  defrauded  the  said  plaintiff  in  this, 
to  wit,  that  the  said  masts  could  not  be  legaly  imported  from afore- 
said to  Great  Britain  aforesaid,  and  by  reason  thereof,  after  the  arrival  of 
the  said  ship  or  vessel  with  the  said  masts  on  board  thereof,  at  — | —  afore- 
said, to  wit,  on,  fee.  to  wit,  at,  fee.  aforesaid,  the  said  ship  or  vessel,  and 
the  said  masts  became  and  were  liable  to  be  seized  as  forfeited  to  our  said 
lord  the  king,  and  being  so  liable,  the  same  were  thereupon  lawfully  seiz- 
ed (p)  as  being  so  forfeited  as  aforesaid  ;  and  the  said  ship  or  vessel  was, 
by  reason  thereof,  kept  and  detained  from  the  said  plaintiff  for  a  long  time, 
to  wit,  until  the  '  day  of ,  during  all  which  time  the  said  plain- 
tiff lost  and  was  deprived  of  the  use  of  the  said  ship  or  vessel,  and  of  all 
the  profits,  gains,  and  advantages,  which  he  might  and  would  have  deriv- 
ed aiid  acquired  therefirom  ;  and  also,  by  reason  thereof,  he  the  said  plain- 
tiff, m  order  to  regain  the  possession  of  his  said  ship  or  vessel,  afterwards, 

to  wit,  on  the day  of ,  was  forced  and  obliged  to  pay,  and  did 

pay,  a  large  sum  of  money,  to  wit,  the  sum  of  £ — ;  and  also,  by  reason 
of  die  premises,  the  said  plaintiff  otherwise  sustained  great  trouble  and 
expense,  to  wit,  an  expense  of  *£ — in  and  about  endeavoring  to  regain    [^71] 
the  possession  of  his  said  ship  or  vessel,  at,  fee.  (venue)  aforesaid. — [Add 
a  count  for  freight,  as  ante,  61 ;  money  counts,  and  account  stated.] 
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For  that  whereas  heretofore,  to  wit  on,  fee.  (day  of  retainer,  or  about  Aga'mit 

If)  at,  fee.  (venue)  m  consideration  that  the  *said  pluntiff,  at  the  spe-  ^  *ttor- 

{p)  At  to  thi«  avennent,  aee  7  T.  R.  171.  Barr.  2061)  ;  or  for  not  entering  and  dock-  ]y  con- 

(f)  See  other  formv,  2  Went  290  to  307  7  eting  a  judgrment  in  due  time.     (1    Stra.  daclinf  a 

Um  for  forms  affainst  other  agents,  ante,  342  639. — Sogd.   Vend.  dbP.  311);  and  an  at-  cause  to 

to351    For  the  law  relating  to  the  liabilities  tomey  employed  to    invest  money  on   a  ifjij  with- 

•f  ttlomies,    see  Tidd,  9th  edit.  85,  Ac.  ',  copyhold  seonrity  is  liable,  if  the  security  q^i  proper 

Sd  the  more  recent    decisions,  2  Chit,  be  invalid  and  insufficient  (4  J.  £.  Moore,  evidence 

n.  Pract.  33  to  35 ;  and  see  a  form  against  508.)     Post,  379 ;  and  an  attorney,  relying  /^\ 

•■  attorney  for  not  instructing  counsel  to  on  a  mere  partial  eitract  of  a  will,  where     rM^oi 

defend  an  action,  3  fiarn.  &  Adol.  350.)  his  client  advanced  money  on  it,  is  liable,     1  •■ 

In  ordinary  eases,  if  an  attorney  be  defi-  if  the  client  did  not  take  the  responsibility 

eient  in  skill  or  care,  by  which  a  loss  arises  on  himself. — 3  Stark.  154. — 1  D.   &  R.  U. 

to  his  clientf  he  is  liable  to  a  special  action  N.  P.  30.  8.  C.    And  a  jury  may  find  an 

ti  isBomiisit,  or  action  on  the  case  for  da-  attorney  guilty  of  negligence,  if  he  omit  to 

■tfes.     2   Wils.    325—4  Burr.    2061.     1  notice  conveyances  and  deeds,  in  laying  an 

Stand.  312,  n.  2. — 8  J.  B.Moore,  340.     1  abstractbefore  a  conveyancer,  and  instead  of 

Bingh.  347,  8.  C. — Tidd,  9th  edit.  85.    As  leaving  the  whole  case  to  counsel,  choose 

for  neglecting  to  have  a  material  witness  in  to  draw  his  own  conclusions,  which  are  in- 

court,  wherehy   plaintiff  was  nonsuited  (4  correct,  Z  B.  &,  Cres.  799.-5  D.  &,  R.  587, 

B.  Sl  a.  202) ;  for  neglecting  to  charge  a  8.  C. 

defendant  (a  prisoner)  in  execution,  where-        But  an  attorney  is  not  liable  unless  for 

^  the  defendant  was  superseded,  or  for  not  gross    negligence  or  ignorance,  and  if  he 

Mtring  in  due  time   (2  Wils.     325.--4  acted  to  the  best  of  his  skill,  and  with  a 
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AfliAiMT   cial  instance  and  request  of  the  said  defendant  had  tiben  and  there  letain- 
^Biw^'    ^  (r)  ^^  employed  the  said  defendant  as  an  attorney  of  the  court  of 

bona  fide  and  moderate  decree  of  attention  his  action  in  assumpsit  or  case  for  the  bretch 
be  would  not  be  liable,  2  Wils.  325. — 5  of  duty,  see  ante,  vol.  i.  90,  129.  In  some 
Burr.  2060.— 3  B.  &,  Cres.  738,  742.-^  D.  cases  the  latter  form  of  action  would  be 
&  R  635,  638,  S.  G. — 1  Ry.  db  Mo.  317. —  most  preferable ;  and  see  forms  in  eaie, 
2  C.  <&  P.  ll;5,  S.  C.  Therefore  he  is  not  post,  669.  To  take  the  case  oat  of  the 
liable  for  a  mistake  in  a  nice  point  of  prac-  Statute  of  Limitations,  it  seems,  according 
lice,  arising  on  the  doubtful  meaning  of  a  to  the  late  case  in  5  B.  &  Cres.%9— 8  D.  A 
rule  of  court.  3  B.  &  Cres.  738 — 5  D.  ^  R.  14,  S.  C.  immaterial,  whether  the 
R.  635,  S.  C.  And  where  an  attorney  took  plaintiff  declares  in  assumpsit,  or  casefior 
the  advice  of  counsel,  who  advised  him  the  breach  of  promise  or  breach  of  dnty, 
certain  proofs  were  unnecessary,  whereby  arises  when  the  defendant  is  guilty  of  the 
for  the  non-production  of  them  plaintiff  was  misconduct  or  negligence,  and  it  is  perfect- 
nonsuited,  the  attorney  was  held  not  liable,  ly  immaterial  when  the  consequeoces  of 
6  Bingh.  460.  He  will  not  be  liable  to  an  such  misconduct  are  discovered;  and  see  3 
action  for  not  filing  a  plea  of  non-joinder  B.  d&  Aid.  626.  The  cases  in  4  J.  B. 
in  abatement  when  instructed  so  to  do,  Moore,  508,532 — 2  B.  &  B.  73.  S.  C.-^ 
merely  for  delay.  (I  -Campb.  176  — 2  Salk.  Esp.  J8,  20.— 16  East,  215,  are  some  whit 
515)  ;  nor  is  he  liable  for  negligence  in  con-  to  the  contrary,  but  the  above  case  may  be 
ducting  a  suit  against  excise  ofiicers  for  a  considered  as  maintainin|f  the  most  correct 
seizure,  if  it  appear   that   such  seizure  was  doctrine. 

lawful  (Peake's   Rep.   162)  ;  and  though  it        Though  usual,  it  is  not  necessary  nor  ad* 

is  now  fully  settled  (by  ]    New  Rep.  214.)  visable    to  allege    tliat    the    party  agaiait 

that  the  grant  or  assignment  of  an  annuity  whom   the   action   was  depending,  was  in* 

is  void,   unless  the   trusts  in   the  annuity  debted,  &c.  and  if  the  plaintiff,  though  un* 

deeds  are  not  stated  in  the  memorial,  yet  the  necessarily,  set  out  the  former  proceeding 

omission  of  such  a  recital  before  this  doc-  in  which  the  defendant  was   retained,  he 

trine  was  established  is  not  such  negligence  must  state   them   with  accuracy.    Peake's 

as  to  render   an   attorney   answerable.     (3  Hep.   119;  what  a  variance,   see   2  Esp. 

Campb.  17,  19.)  Rep.  726,7.— Peak.  Rep.  119. 

An  attorney  retained  to  do  a   particular        The   declaration  may  be  without  any  in- 

act,  and  also  directed  to  do  the  needful,  is  ducement,   and   may  commence  with  the 

authorized   to  take  such   steps  as  have   im-  statement  of  the  defendant's  retainer,  with- 

mediate  relation  to  the  act  for  which  he  is  out  stating  any  consideration.    2  Chit.  Rep. 

specially  retained.     (4  Esp.  75.)  311.— 5  T.   R.   143.— Peake's  Rep.  237.-4 

An  attorney,  in  the  exercise  of  his  gene-  J.  B.   Moore,  532.     It  is  not  necessary  to 

ral  authority,  may  defend,  but  not  institute  show  of  what  court  the   defendant  was  an 

a  suit.     (3  Meriv.  12.)  attorney,    Feake's   Rep.   237;    and  if  the 

The  question  of  negligence  is  for  the  plaintiff  does  state  it,  he  must  prove  it.   2 

opinion  of  the  jury.     (4  B.   <&  A.  202.)— If  Chit.  Rep.   311.     It  is   best  n^erely  to  sUie 

diligence  would  have  been  ineffectual,  the  that  plaintiff  retained  defendant  as  an  atto^ 

defendant  must  prove  it.  (2  Chit.  Rep.  311.)  ney,  as  above. 

As  to  the  liability  of  attornies,  &c.  with-        It   is   in   general   proper,  at  least  in  one 

out  reward,  see  5  T.  R.  143. — 7  T.  R.  171 . —  count,  to   declare  genially  on  the  duty.— 

1  H.  Bla.  158.  Rep.  temp.  Hardw.   309.    In  some  oases  it 

The  court  will  in  some  instances,  order  is  advisable  to  state  the  particular  act,  which 

an  attorney  to  pay  costs  to   his  own  client  it  was  the  duty  of  the  defendant  to  perform, 

for  neglect  (Say.  Rep.  50,  172. — 3  Taunt,  and    which  allegation  may  be  introdaced  ia 

484.— Tidd,  9th  edit.  85,  6;,  or  to  the  op-  the   following  way,  «« and  although  it  was 

posite  party  for  vexatious  and  improper  con-  the  duty  of  the  said  C.  D.  under  and  by 

duct.     (2  Burr.  654. — Hull,  on  Costs.  482.  virtue  of  the  said  retainer,  and  his  said  pro- 

&c.— 4    T.   R.   371    b.— 3  Taunt.    492—1  mise  and  underUking,  to,  Ac."  (sUting  the 

Chit.   Rep.  44,  80— Tidd,  9th,  edit.  86.— 4  particular  duty,)  and  then  proceed,  •«  Nev- 

Taunt.   191.)     It   is  not  usual  however  for  ertheless,  &c." 

the  court  to  interfere  in  a  summary  way  for  As  to  the  statement  of  the  conaideration 
a  mere  breach  of  promise,  where  there  is  for  the  retainer,  see  infra, 
nothing  criminal  (2  Wils.  371),  or  on  ac-  Where  the  proceedings  in  a  former  ac- 
count of  negligence  or  unskUfulness,  (4  tion  form  the  ground  work  of  the  present 
Burr.  2069.— 2  Bla.  Rep.  780,)  except  it  be  one,  such  proceedings  must  be  produced, 
Tery  gross  (Say.  50, 169,)  or  for  the  miscon-  though  all  the  papers  are  in  the  hands  of 
duct  of  an  attorney  independent  of  his  pro-  the  defendant,  who  has  had  notice  to  pro- 
fession, (Tidd,  86,)  as  to  when  court  will  in  duce  them.  1  Esp.  Rep.  399. 
a  summary  way  compel  an  attorney  to  exe-  (r)  This  is  sufficient  without  stating  a 
cute  his  trust,  (4  B.  &,  A.  47. — 2  Chit.  Rep.  consideration^  the  defendant  being  stated  to 
68. — 1  Bing.  91. — 7  J.  B.  Moore,  424  ;  and  have  been  retained  as  an  attorney.  2  Chit 
■ee  further,  Tidd,  9th  edit.  87.)  Rep.  311— 5  T.  R.    143.    In  a  late  case, 

Declaration, — The    plaintiff    may  frame  where  a  declaration  in  assampsit  aUe^sd, 
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oar  Slid  lord  the  king,  before  the  king  himself,  (s)  to  prosecute  and  con-    aoaihst 
duct  a  *lcertain  action  of  (trover)  in  the  same  court,  by  and  at  the  suit  of    ^^f' 
the  said  plaintiff,  against  one  E.  F.  for  taking  away  and  converting  to 
his  own  use  certain  goods  and  chattels,  claimed  by  him  the  said  plaintiff, 
to  be  his  own  proper  goods  and  chattels   (t),  for  certain  reasonable  fees 
and  reward  (li),  to  be  therefore  paid  by  the  said  plaintiff,  to  the  said  de- 
faidant,  he  the  said  defendant  undertook,  and  then  and  there  faithfiiUy 
pomised  the  said  plaintiff  to  prosecute  and  conduct  the  said  action  in  a 
proper,  skilful,  and  diligent  manner.      Nevertheless  the  said    defendant, 
Bot  regarding  his  said  promise  and  undertaking,  but  contrivmg  and  intend- 
ing to  injure  and  defraud  the  said  plaintiff  in  this  behalf,  did  not  nor  would 
prosecute  or  conduct  the  said  action  in  a  proper,  skilfiil,  or  diligent  nanner, 
but  OD  the  contrary  thereof,  prosecuted  and  conducted  the  same  action  to 
trial  in  so  improper,  unskilful,  and  negligent  a  manner  [in  not  having  a 
certain  instrument  before  then  prepared  by  the  said  defendant,  and  pur- 
portbg  to  be  a  sale  and  assignment  of  the  said  goods  and  chattels,  by  the 
said  £.  F.  to  the  plaintiff,  stamped,  according  to  law,  so  that  the  same 
might  have  been  given  in  evidence  on  the  said  trial  of  the  said  action,] 
that  the  said  plaintiff,  by  the  said  neglect  and  default  of  the  said  defend- 
ant in  that  behalf,  was    hindered  and  prevented   from  giving  the  same 
instniment  in  evidence  upon  the  trial  of  the  said  cause,  and  by  reason 
thereof,  was  afterwards,  to  wit,  on,  &c.  (day  of  nonsuity  or  about  it)  at, 
kc.  (venue)  aforesaid,  compelled  to  suffer  himself,  the  said  plaintiff,  to 
be  non-suited  in   the  said  action,  whereby  he  the  said  plaintiff  was  not 
00I7  hindered  and  prevented  from  recovering  his  damages  frcxn  the  said 
E.  F.  by  reason  of  his  taking  away  and  converting  the  said  goods  and 
chattels  as  aforesaid,  but  hath  also  been  forced  and  obliged  to  pay,  and 
hath  paid,  to  the  said  E.  F.  a  large  sum  of  money,  to  wit,  the  sum  of 
£— for  his  costs  and  cliarges  in  and  about  his  defense  of  the  said  action  ; 
and  hath  also  paid  to  the  said  defendant  another  large  sum  of  money,  to 
wit,  the  sum  of  £ —  for  his  costs  and  charges  for  the  prosecution  and 
oooduct  of  the    said  action,  to  wit,   8cc.  (venue)  aforesaid. — [Add  such 
oder  special  counts  as  may  be  applicable  to  the  case,  and  a  general  county 
»  ii^  next  form.] 

tkit  hi  ooBsideratton  the  plaintiiF  would  re-  had  sustained  any  damagre — semtde^  on  that 

^  tad  employ  defendants  to  lay  out  a  ffround  those  counts  were  held  insufficient, 

mo  of  money   in  the   purchase  of  an  an-  Id.     In  a  prior  case,  in  2  Bing.  464 — 10  J. 

■oitj,  they  undertook  to  do  their  daty  in  B.  Moore,  183,  S.  C.  a  count,   stating  that 

the  premises;  that  plaintiff  did  retain  and  the  plaintiff  had   retained  defendant,  at  his 

eoploy  them,  hut    defendants  did  not  do  request,  to  lay  out  700/.   in  the  purchase  of 

titeirdaty  in  the  premises,  but  on  the  con-  an  annuity,  that  defendant  promised  to  lay 

tery,  took  insufficient  security  for  the  pay-  it  out  securely,  that  plaintiff  delivered  the 

Beit  of  the  annuity,  whereby  plaintiff  lost  money  to  him  for  that  purpose,  and  that 

the  money,  it  was  held,  on  motion  in  arrest  defendant  laid   it  out  insecurely  ;    it    was 

«f  jadgment,  that  the  count  was  bad,  inas-  held,  afler   verdict,  that  the  consideration 

■vh  u  it  did  not  state  that  any  reward  for  the  defendant's  promise  was  sufficiently 

VM  to  be  paid   to  the  defendants,  or  that  stated. 

^7  were  employed  in  any  particular  cha-  (s)  This  need  not  be  stated.  Peak.  Rep. 

^*f^t  so  as  to  make  them  responsible  for  237,  if  it  be   stated   it  must  be   proved,  2 

tikiagabad  security,  although  not  guilty  Chit.  Rep.  311,  though  defendant  plead  as 

of  negligence  or  dishonesty.    4   B.  &.  G,  attorney  of  the  court.  Id.   and  a  bill  for  bu- 

345.-%  D.  R.   438,   S.   C.     Other  counts,  siness  done  is  not  evidence  that  the  party 

ii^tlie  same   declaration,  alleged,  that  the  was  an  attorney  of  that   court.     Peake's 

defendants,  at  the  time  when  they  lent  the  Rep.  236.-4  T.  R.  366. 

■oney,  knew  that  the  security  was  insuffi-  (t)  See  ante,  371,  note, 

ciokt,  but  did  not  allege  that  the  plaintiff  (u)  See  ante,  372,  note. 
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▲oAiviT       *And  whereas  also,  heretofore,  to  wit,  on,  be.  {day  of  retainer  or  ahaiU 
^Htm'    ^0  ^^'  ^^*  {venue)  aforesaid,  io  consideration  that  the  said  plaintiff,  at  the 
special  instance  and  request  of  the  said  defendant,  had  then  and  there  re- 
tained and  employed  the  said  defendant  as.  an  attorney  of  the  court  of  oar 
General     ^'^^^  ^^  ^°S'  before  the  king  himself,  [or,  if  in  C.  P.  imtead  of  the  words 
count        '^  before  the  king  hiinself,"  say, "  of  the  bench,"]  to  prosecute,  conduct, 
against  an  ^^  j  manage,  a  certain  action  in  the  said  court,  by  and  at  the  suit  of  the 
for  [mpro.  ^^  plaint^,  against  one  £•  F.  for  the  recovery  of  a  certain  sum  of  mo- 
perly  con-  ney,  to  wit,  the  sum  £ —  {state  enough)  then  alleged,  and  claimed  by  the 
ducting      g^jj  plaintiff  to  be  due  ana  owing  to  him  from  the  said  £•  F.  for,  if  not 

an  action,    -*^,,,y.,  ..i  i-  .i*^ 

whereby  for  a  debt  (mt  for  damages,  say,  ^^  for  the  recovery  of  certam  damages 
plaintiff  amounting,  to  wit,  to  the  sum  of  £ —  {state  enough)  then  and  there  al- 
coverYn  it!  ^^g^^  ^^^  claimed  by  the  said  plaintiff  to  have  been  sustained  by  him  by 
reason  of  certain  acts  and  wrongs  before  then  done  and  committed  by  the 
said  E.  F.  to  the  said  plaintiff's  damage"]  for  fees  and  reward  to  the  said 
defendant  in  that  behalf  {w),  he  the  said  defendant  undertook,  and  then 
and  there  faithfully  promised  the  said  plaintiff  to  prosecute,  conduct,  and 
thanage,  the  said  action,  with  due  and  proper  care,  skill,  and  diligence ; 
yet  the  said  defendant,  not  regarding  his  said  prombe  and  undertaking, 
did  not  nor  would  prosecute,  conduct,  and  manage,  the  said  action  with 
due  and  proper  care,  skill,  and  diligence  ;  and  on  the  contrary,  by  reason 
of  the  said  defendant's  conducting  and  managing  the  said  action  in  a  care- 
less, unskilful,  undue,  and  improper  manner,  and  for  the  want  of  due  and 
proper  care,  skill,  and  diligence  in  that  behalf,*  the  said  action  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  to  wit,  at,  ^c.  {venue)  afcMresaid, 
became  and  was  rendererd  wholly  abortive  and  of  no  avail,  and  the  said 
plaintiff  then  and  there  was  forced  and  obliged  to  be,  and  he  then  and 
there  was  nonsuited  {or  if  a  verdict  found  against  him  or  otherwise,  state 
the  fact  shortly  accordingly),  whereby  the  said  plaintiff  was,  and  hath 
been  hitherto,  not  only  hindered  and  prevented  from  recovering  his  said 
debt  {or  damages)  from  the  said  E.  F.  but  is  likely  to  lose  the  same,  and 
also  hath  been  forced  and  obliged  to  incur  and  pay  and  hath  incurred 
and  paid  to  the  said  E.  F.  a  large  sum,  to  wit,  the  sum  of  £ —  {state 
enough)  for  his  costs  and  charges  m  and  about  his  defense  to  the  said 
action,  and  hath  also  incurred  and  paid  to  the  said  defendant  another 
large  sum,  to  wit  the  sum  of  £ —  for  the  said  plaintiff's  costs  and  charg* 
es  in  and  about  the  prosecuting  and  conducting  the  said  action,  to  wit,  at, 
&c.  {venue)  aforesaid. 

Against  For  that  whereas  heretofore,  to  wit,  on,  he.  {day  of  retainer,  or  about 
an  at-  {^^  ^^^  ^^^  {venue)  m  consideration  that  the  said  plaintiff,  at  die  special 
for'n^ob.  instance  and  request  of  the  said  defendant  would  retain  and  employ  the 
taining  said  defendant  as  an  attorney  of  the  court  of  our  said  lord  the  king,  be- 
M^^SS'n  M  ^^'®  ^®  ^^S  himself,  [or,  if  in  C.  P.  instead  of  the  words  «  before  the 
he  ought  king  himself,"  say  "  of  the  Bench,"]  to  prosecute  and  conduct  an  action 
to  have  in  the  same  court,  by  and  at  the  suit  of  the  said  plaintiff  against  one  £. 
<"»•  («)•  p^  fQf  tije  recovery  of  a  large  sum  of  money,  which  he  the  said  plaintiff 
then  and  there  claimed  to  be  due  and  owing  to  him  (y),  from  the  said  £. 

(w)  See  4  B.  db  C.  845;  6  D.  &  R.  438,        (y)  See   the  propriety  of  thia  allegation, 
8.  C.  ante,  372,  note  (r).  instead  of  a  positive  aveiment  of  the  delit 

(x)  See  note,  ante,  SwJ.  being  due.    reake's  Rep.  119. 


F.  far  certoin  laMcmaUe  fees  and  reward  (z)^  to  be  theiefofQ  paid  bjr  Iha  ^a^ivav 

s«d  plaiiitiff  to  the  said  defendaiity  be  tbe  said  defendant  undertook,  and  ^|J|^' 
ibin  and  there  faithfully  promised  tbe  said  plaintiff  to  proaeoute!  and  eon-^ 
duct  the  said  acticm  in  a  propor,  skilful,  and  diligent  manner ;  tnd  although 
the  said  pluntiff,  confiduig  in  tbe  said  promise  and  undertaking  of  the 
said  defendant  did  aAerwards,  to  wit,  oa  tbe  day  and  year  aforesaid,  at, 
kc.  (ymue)  aforesaid,  retain  and  employ  the  said  defendant  as  aueb  at* 
loroey  as  aforesaid,  to  prosecute  and  conduct  tbe  said  action  on  the  terms 
aforesaid ;  and  the  said  defendant  then  and  there  accepted  the  said  re* 
taiDcr  and  employmodt,  and  under  and  by  virtue  thereof,  afterwards,  to 

wit,  in Term,  in  the        ■  year  of  the  reign  of  our  said  lord  the 

Idng,  as  the  attorney  of  and  for  the  said  plaintiff  commeneed  an  action 
for  the  recovery  of  tbe  said  sum  of  money  at  the  suit  of  the  said  plaintiff 
•gainst  the  said  G.  F.  in  tbe  said  court,  and  although  the  said  defendant 
could  and  might,  in  case  he  had  prosecuted  the  said  action  with  due  dili« 
geoce  and  dispatch,  have  obtamed  final  judgment  there  for  tbe  said  plain- 
tiff in  Term,  in  the year  aforesaid,  to  wit,  at,  &e«  (eenue) 

aforesaid ;  yet  the  said  defendant,  well  knowing  the  {H^emises,  but  not  re- 
garding bis  duty  as  such  attorney,  nor  bis  said  promise  and  undertaking, 
but  ccMitriving  and  craftily  and  subtly  intending,  wiongfolly  and  unjustly, 
to  delay  and  injure  tbe  said  plaintiff  and  to  deprive  him  of  tbe  means  and 
ofiportunity  of  recovering  the  sud  sum  of  money,  did  not  nor  would  (al- 
though oft^i  requested  so  to  do),  prosecute  the  said  action  with  due  dili- 
geoce  and  dispatch,  but,  on  tbe  contrary  thereof,  he  the  said  defendant 
so  carelesdy,  negligently,  and  improperly  behaved  and  conducted  himself, 
in  and  about  tbe  prosecution  of  tbe  said  action,  that  by  and  through  tbe 
eazeleasness,  negligence,  delay,  and  improper  conduct  of  the  said  defend- 
ant in  that  behalf,  the  said  defendant  did  not  obtam  final  judgment  in  the 

said  action  for  the  said  plaintiff  until  after  tbe  said  Term  to  wit, 

lutil Term,  in  the  year  of  the  reign  of  our  said  lord  the  king, 

vfaereby  he  the  said  plaintiff  was  greatly  prejudiced  and  injured,  and  has 
lost  and  been  deprived  of  tbe  means  and  opportunity  of  recovering  the 
said  sum  of  money,  to  wit,  at,  be.  (vmne)  aforesaid. — [jAid  c»wit  upon 
m  txeevted  contiderationj  mid  such  other  counU  a$  the  cfue  may  require.] 

AgBUUtt 

For  that  whereas,  before  and  at  tbe  time  of  tbe  making  of  the  promise  ^^  ^/* 
and  undertaking  of  tbe  said  deftnadant  hereinafter  next  mentioned,  a  cer-  not  pat. 
tain  action  bad  been  ccnmmenced,  and  was  dependmg  in  the  court  of  our  ^jS  '^^ 
said  lord  tbe  king,  of  tbe  bench  [or  if  in  K.  B.  instead  of  the  words  '<  of  ^Hhmbv 
the  Bench,''  say  ^<  before  the  king  himself,"]  at  Westminster,  by  and  at  the  sheriff 
suit  of  one  £.  F.  against  tbe  said  plaintiff,  and  tbe  said  plamtiff  bad  been  ^^  ^.^^« 
and  was  arrested  by  the  sheriff  of  &e  county  of— — ,  in  tbe  said  action,  ^  ^^' 
under  and  by  virtue  of  a  certain  writ  of  our  said  lord  the  king,  to  wit,  a  fendant  in 
writ,  called  (set  oi£t  shortly  the  unit  thus^)  a  capias  ad  respondendum,  re^  uoS^wm" 
tumable  in  the  said  court  of  the  bench,  in  eight  days  of  St.   Hilary,  to  obliged  lo 
wit,  at,  &c.  (venue).     And  thereupon  heretofore,  to  wit,  on,  fee.  (day  of  P^7  ^^ 
niainery  or  about  it)  at,  &c.  (venue)  aforesaid,  in  considemtion  that  the  /^  ^^^ 
said  plaintiff,  at  the  special  mstance  and  request  of  tbe  said  defendant, 
would  retain  and  employ  the  said  defendant  as  his  attorney,  to  defend  tbe 

(z)  See  note,  ante,  371.  (a)  See  nott,  ante,  S7i. 

VeL.n.  38 
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ASAiHfT  said  action  (b)  for  the  said  plaintiff,  for  certain  reasonaMe  fees  and  re^ 
^'^^  ward  (c),  to  be  therefore  paid  by  the  said  plaintiff,  to  the  said  defendant,  he 
the  said  defendant  undertook,  and  then  and  there  faithfully  promised  the 
said  plaintiff  to  p^orm  his  duty  as  such  attorney  for  the  said  plaintiff  m 
and  about  the  defense  of  the  said  action ;  and  the  said  plaintiff  in  fact 
saith,  that  he,  confiding  m  the  said  promise  and  undertaking  of  the  said 
defendant,  did  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at, 
tic.  (venue)  aforesaid,  retain  and  employ  the  said  defendant  as  his  at- 
torney, to  defend  the  said  action  for  the  said  plaintiff,  for  certain  reasona- 
ble fees  and  reward  to  be  therefore  paid  to  the  said  defendant ;  and  al- 
though afterwards,  to  wit,  at  the  return  of  the  said  writ,  according  to  the 
course  and  practice  of  the  said  court,  it  became  and  was  the  duty  of  the 
sud  defendant,  as  such  attorney  as  aforesaid;  to  pot  in  bail  in  due  time 
for  the  said  defendant  in  the  said  action,  with  the  [prothonotaries]  of  the 
said  court,  yet  the  said  defendant  not  regarding  his  said  duty  in  that  be- 
half, nor  bk  said  promise  and  undertaking,  but  contriving  and  intending  to 
deceive  and  defraud  the  said  plaintiff  in  this  behalf,  did  not  nor  would, 
according  to  the  course  and  practice  of  the  said  court,  in  due  time  put  in 
bail  for  tiie  said  defendant  in  the  said  action,  with  one  of  the  [prothonota- 
ries] of  the  said  court,  but  wrongfully  and  injuriously  wholly  neglected  so 
to  do,  by  means  whereof  such  proceedings  were  thereupon  had,  that  af> 
terwards,  to  wit,  on,  &c.  (any  day  before  title  of  dedaratum)  at,  &c« 
(venae)  the  said  sheriff  of  ,  as  such  ^eriff,  and  as  having  so  arrested 
the  said  defendant  as  aforesaid,  was  called  upon,  and  forced  and  obliged 
to  pay  to  the  said  E.  F.  a  certain  sum  of  money,  to  wit,  the  sum  of  £ — 
as  and  for  the  amount  of  the  debt  and  costs  of  the  said  action,  and  also 
by  means  of  the  premises,  the  said  plaintiff  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  at,  be.  (venae)  was  forced  and  obliged  to  pay, 
and  did  then  and  there  pay  to  the  said  sheriff  of  [Middlesex]  the  said 
sum  of  £ —  in  order  to  prevent  proceedbgs  bemg  had  by  and  on  behalf 
of  the  said  sheriff,  upon  a  certain  bail-bond  before  then  made  and  given 
by  the  said  plaintiff  with  two  other  persons  as  his  sureties,  to  the  said 
sheriff  upon  the  said  arrest,  and  also  by  reason  of  the  said  neglect  and 
default  of  the  said  defendant  he  the  said  plaintiff  was  put  to  great  costs 
and  charges,  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  £^ 
in  and  about  the  endeavoring  to  resist  and  avoid  the  payment  of  the  said 
sum  of  £ — ;  and  also  thereby  he  the  said  plaintiff  was  deprived  of  the 
means  and  opportunity  of  preventing  the  payment  of  the  supposed  debt 
[*S75]  claimed  to  be  recovered  in  the  said  action,  and  also  of  the  means  and  op- 
portunity of  recovering  the  costs  of  his  ^defense  of  the  said  action, 
amounting,  to  wit,  to  the  sum  of  £ — ,  and  hath  been  and  is,  by  means 
of  the  premises,  otherwise  greatly  injured  and  damnified,  to  wit,  at,  be. 
(venae)  aforesaid. — [Add  one  or  more  eowUe  09  the  eaee  may  suggest,  and 
a  general  count  as  in  the  form,  post,  337.] 

antttor-  For  that  whereas,  at  the  time  of  the  making  of  the  promise  and  undertak-> 
**7>  ^  ing  of  the  said  defendant  hereinafter  next  mentioned,  a  certain  action  bad 
ing  m        been  commenced  and  prosecuted,  and  was  then  depencUng,  by  and  at  the  suit 

(&)  If  the  Mtaioer  w»s  only  to  pat  in        (e)  Bee  note,  »iite»  372. 
bnii,  then  state  it  so  aocordin^y. 
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of  one  £•  F.  against  the  said  plaintiff,  in  the  court  of  our  said  lord  the  king,    aaamm 
of  the  bench  (cmt,  if  in  K.  B*  instead  of  the  wards  *^  of  the  bench/'  say,    ^n^ 
'^  behte  the  king  himself/')  at  Westminster,  in  the  county  of  Middlesex,      — ^-* 
fiv  the  recovery  of  a  certain  sum  of  money,  to  wit,  the  sum  of  £— -  at  ^'^^*. 
the  time  of  his  said  promise  and  undertaking  of  the  said  defendant  here-  ^^  ^J^ 
inafier  next  mentioned,  claimed  by  the  said  E.  F,  to  be  due  and  owing  to  tion 
him  from  the  said  plaintiff,   to  wit,  at,  &c.  (venue)  aforesaid,  and  there-  d  fe^^^ 
opoD  heretofore,   to  wit,  on,  be.  (day  of  retainer  or  iAout  it)  at,  &c.  fbr  pkin- 
(femie)  aforesaid,  in  consideration  that  the  said  plaintiff,  at  the  special  tiff, 
instance  and  request  of  the  said  defendant,  had  then  and  there  retained 
and  «nployed  the  said  defendant  (he  then  and  there  acting  as  an  attorney 
of  the  said  court,  at  Westminster  aforesaid),  as  such   attorney,  to  defend 
the  said  action  for  the  said*  plaintiff  he  the  said  defendant'  undertook,  and 
then  and  there  faithfully  promised  the  said  plaintiff,  to  use  due  and  proper 
ctre  and  diligence  in  and  about  the  defendmg  the  said  action  fcnr  the  said 
plaintiff,  and  although  such  proceedings  were  thereupon  had  in  the  said 
action,  that  afterwards,  to  wit,  on,  be,  at,  &c.  (venue)    aforesaid,  it  be* 
came  and  was  the  duty  of  the  said  defendant,  under  and  by  virtue  of  his 
said  retainer,  and  hb  said  promise  and  undertaking,  upon  using  due  and 
pioper  care  and  diligence  in  that  behalf,  to  file  or  deliver  a  proper  and 
sufficient  plea  to  a  certain  declaration,  then  and  thare  delivmd,  in  the 
said  action  on  the  behalf  of  the  said  £•  F, ;  nevertheless  the  said  de£md* 
ant,  not  regarding  his  said  promise  and  undertaking,  but  contriving  and 
intending  to  injure  the  said   plaintiff  in  this  behalf,  did  not  nor  would, 
wbm  it  was 'his  duty  so  to  do  as  aforesaid,  file  or  deliver  a  proper  or 
sufficient  plea  to  the  said  declaration,  but,  on  the  contrary  thereof,  wholly 
omitted  and  neglected  so  to  do,  and  by  reason  thereof,  and  by  and  through 
the  want  of  the  said  defendant's  usin^  due  and  proper  care  *and  diligence    [*876] 
in  that  behalf  afterwards,   to  wit,  on,   be.   at,  be.  (venue)   aforesaid, 
judgment  by  defiiult  was  signed  io  the  said  action  against  the  said  plaintiff, 
and  such  further  proceedings  were  then  had  in  the  said  action,  that  after* 
wards,  to  wit,    on,  be.  (day  of  signing  judgment)  it  was  considered  and 
adjudged  in  and  by  the  said  court  in  the  said  action,  that  the  said  E.  F. 
should  recover  against  the  said   plaintiff  a  large  sum  of  money,  to  wit, 
the  sum  of  £ — ;   and  the  said  plaintiff  was  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  at,  be.  (venue)  aforesaid,  forced  and  obliged 
to  pay,  and  did  then  and  there  pay,  to  the  said  E.  F.  the  said  sum  of 
money  so  recovered  by  him  as  aforesaid,  and  also  by  means  of  the  pre- 
mises, he  the  said  plaintiff  was  put  to  divers  costs  and  charges  in  and 
about  his  endeavoring  to  defend  the  said  action,  amounting  in  the  whole 
to  a  large  sum  of  money,  to  wit,  the  sum  of  £-—  and  hath  lost  and  been 
deprived  of  the  means  of  recovering  the  same  fiom  the  said  E.  F.  to  wit, 
at,  be.  (venue)  aforesaid.-^[^<2d  the  following  count.'] 

And  whereas  also,  heretofore,  to  wit,  on,  be.  at,  be.  (venwi)  aforesaid,  ^*^"*^^^ 
in  consideration  that  the  said  plaintiff,  at  the  like  special  instance  and  ^^p- 
request  of  the  said  defendant,  had  then  and  there  retained  and  employed  pearing, 
the  said  defendant  as  his  attorney,  to  defend  a  certain  other  action  then  ^If!' 
d^nding  in  the  same  court,  by  and  at  the  suit  of  the  said  E.  F.  against  jn^g^^t. 
the  said  plaintiff,  for  the  recovery  of  a  certain  other  sum  of  money,  to 
wit,  the  sum  of  £ —  then  claimed  to  be  due  and  owing  fsam  the  said 
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^AUttiff  i^  ike  nid  E.  F.  he  the  said  defendftnt  itttdertoak,  atid  then  and 
there  fiulhfollj  pnunised  the  said  plaintiff  td  de&nd  the  said  action  in  a 
proper^  oareiiil,  and  diligent  maniMr,  neirerthdess  the  said  defendant,  not 
tegaiditig  his  said  promise  and  undertaking,  but  contriring  and  intending 
to  decaivB  and  defraud  the  said  plaintiff  in  this  behalf,  did  not  nor  would 
appear  to  defied  the  said  action  in  a  proper^  skilful,  and  diligent  manner, 
but,  on  the  oontray  thereof,  so  carrie^y  and  negligently  oondocted  him- 
self in  thhi  behalf,  that  afterorards,  to  wit,  on,  be.  judgment  hj  default  was 
^gned  againit  the  said  plaintiff  in  the  said  action,  and  hj  reason  thereof, 
he  the  said  plaintiff,  aftertirards,  to  wit,  on,  bc«  at,  &c.  (vettlie)  aforesaiil, 
was  forced  and  obliged  to  pay,  and  did  then  and  there  pay  to  Uie  said  £. 
F.  a  large  sum  of  money,  to  wit,  on,  &c.  to  wit,  at,  &c*  (vema)  afore* 
said,     [b  eiojf  b€  at  weU  to  aid  a  cowtU  Wee  the  naaf.] 

[^77]  *And  whereas  also^  heretofore,  to  wit,  on,  &o«  (^2^  mf  reiamer  ar 
Oenerml  ubout  U)  at,  &C4  (vcfiice)  aforesaid^  in  consicleralion  that  the  said  plaintii^ 
eoant  ^t  the  special  instance  and  request  of  the  said  defendant,  had  then  and 
auoraey^  theiB  retained  and  employed  the  said  defimdant  as  an  attorney  of  the 
for  impro-  cottit  of  OUT  lord  the  king,  before  the  Idog  himself,  (wr,  if  in  C.  P.  «i« 

S^etm^a'  *^^  ^-^  ^  ^'^^  ''  ^^^^  ^^  '^^  himself,"  toy  <<  of  the  bench,")  tD 
defeoM  to  defend,  and  manage  and  conduct  the  defense  to  a  certain  action,  before 
•a  action,  then  brought  and  pending  in  the  said  court,  by  and  at  the  suit  of  one  £•  F» 
defenduat  ^S^^'^  ^®  ^^  ^aintiff,  fw  certain  allied  claims  of  the  said  E^  F.  against 
failed  in  it.  the  said  plaintiff,  for  fees  and  reward  (d)  to  the  said  defendant  in  that  be- 
half, he  the  said  defendant  undertook,  and  then  and  there  faithfully  pro* 
mised  the  said  plaintiff  to  conduct  and  manage  the  said  plaintiff's  defense 
to  the  said  action,  with  doe  and  proper  care,  skilly  and  diligence,  yet  said 
defendant,  not  regarding  his  said  promise  and  undertaking,  did  not  nor 
would  conduct  and  manage  the  plaintiff's  defense  to  the  said  action,  with 
due  and  proper  care,  skill  and  diligence,  but  on  the  oontrary,  by  reason  of 
the  said  defendant's  conducting  and  managing  tiie  said  pUmtiiSrs  defeme 
to  the  said  acticMi  in  a  careless,  unskilful,  undue,  and  improper  manner, 
and  for  want  of  due  and  proper  care,  skill,  and  diligence,  in  that  behalf, 
the  said  £.  F4  afterwards,  to  wit,  on,  &c.  (day  of  judgment  or  ednnU  U) 
at,  &c.  (ymm)  aforesaid,  obtained  a  judgment  in  the  said  action  against 
the  said  plamtiff^  for  the  sum  of  £-^  (Jidl  amount  of  judgment)  and 
which  he  would  iiot  otherwise  have  done ;  and  the  said  plaintiff  was,  by 
means  of  the  premises,  deprived  of  the  means  of  his  defense  to  the  said 
action,  and  the  said  plaintiff  hath  become  liable  to  pay,  and  forced  and 
obliged  to  pay  to  the  said  £•  F.  the  amount  of  the  said  judgment,  and 
hath  also  ibcuired  and  pcud  to  the  said  defendant  another  hu^  sum,  to  wit, 
the  sum  of  £ —  for  the  said  plaintiff's  costs  and  charges  in  and  about  the 
defending  the  said  action,  to  wit,  at,  &c«  (eetitia). 

[^78]  *For  that  whereas,  before  and  at  tiie  time  of  the  making  of  the  promise 
Ai^ainBt  and  undertaking  of  the  said  defendant  hereinafter  next  mentioned,  he  the 
^^  ^  said  plaintiff  had,  by  the  consideration  and  judgment  of  the  court  of  our 
not  giyinff  said  lord  the  king,  before  the  king  himself,  (or,  if  in  C  P.  instead  of 
4e^£}  lAe  wordi  <<  before  the  king  himself,"  «ay,  '« of  the  bench,")  recovered 

(i)  See  note,  ante,  37S. 
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Ignoflt  cue  £•  F.  a  cerMun  lum  of  money)  to  wit,  the  aum  of  £*^;  tod  tiM    ^•aiww 
gaid  £.  F*  then  was  a  prisoner,  at  the  suit  of  the  said  j^aintiff,  for  the     ' 
Bud  sum  of  £-^  upon  and  by  yirtue  of  the  saicl  judgment,  in  the  custody 
of  the  Buishal  of  the  Manbabea  of  our  lord  the  now  king,  before  the  king  ma  fori, 
iomself,  (oi  if  m  Ck  P^  my  **  of  the  ward^  of  his  majesty's  prison  of  the  ™^J  ^' 
Fleet") ;  and  the  said  E.  F«  was  then  endeavoring  to  obtain  his  discharge  pay  him 
Aon  die  said  imprisonment,  in  pursuance  of  a  certam  Statute  made  and  ^*  ^'  F*^ 

pmdmthe year  of  the  reign  of  our  lord  the  late  King  George  the  ^^hj"^ 

Thki,  intituled)  fee.  to  wit,  at,  Csc.  (venue)  and  thereupon,  heretc^re,  to  was  dis- 

vit,  00,  &c.  at)  &c.    («eniC6)    aforesaid,  in  consideration  that  the  said  ^l^^^f 

phintiff,  at  the  special  instance  and  request  of  the  said  defendant,  had  toWent 

thsD  and  tbexB  retained  and  employed  the  said  defendant  as  an  attorney  Aet. 

of  the  said  court)  to  oppose  the  said  endeavor  of  the  said  E.  F.  to  be  dis- 

dniged  as  aforesaid,  and  to  prevent  such  discharge,  for  certain  reasonable 

fees  Had  reward  to  the  said  defiuidant  in  that  behalf,  he  the  said  defendant 

andeilook,  and  then  and  there  faithfolly  promised  the  said  plamtiff  to  per- 

ban  Us  duty,  as  such  attorney  as  aforesaid,  in  and  about  the  premises ; 

and  the  said  plaintiff  in  fact  saith,  that  the  said  E.  F.  aftei-wards,  to  wit, 

oa,  &c.  duly  appeared  in  and  before  the  said  court,  in  pursuance  of  the 

nid  Statute,  and  for  the  purpose  of  obtaining  his  discharge  from  the  said 

imiirisonment,  under  and  by  virtue  thereof,  as  an  insolvent  debtor,  and  the 

nid  plaintiff  was  then  and  there  ready,  willing,  and  desirous  thereupon  to 

give  a  valid  and  sufficient  note  or  undertaking  to  pay  him  the  said  E.  F. 

Ae  weekly  sum  of  3^^  6d.  so  as  to  prevent  the  said  E*  F.  from  obtainmg 

Ui  cbeharge  fnnn  the  said  imprisonment,  whereof  the  said  defendant  then 

lad  there  bad  notice;  and  although  it  thereupon  became  and  was  the 

datj  ef  the  said  de^dant,  undw  and  by  virtue  of  his  said  retains,  to 

cave  and  procure  a  good  and  sufficient  note  or  undertaking' to  be  given 

to  the  said  E.  F.  for  the  payment  of  the  said  weekly  sum  of  3$-.  6d.  so 

ttto  hmikt  and  prevent  the  said  E^  F.  from  b«ng  so  discharged  and  re- 

IctMd  as  aforesaid ;  yet  the  said  defendant,  not  regarding  his  duty  in  that 

Uial^  nor  his  said  pomke  and  Undertaking,  did  not  nor  would  cause  or 

fneurs  suoh  a  good  and  suffici^it  note  ot  undertaking  to  be  given  to  the 

aad  E»  Fk  as  aforesaid,  but  wholly  neglected  and  omitted  so  to  do ;  and 

bf  anans  diereof,  afkerwardS)  to  wit)  on,  &c«  the  said  E,  F.  being  then 

ia  esectttioii  at  the  sait  of  the  said  plaintiff,  in  the  said  action  as  afore- 

feiid,  was  didy  discharged  out  of  custody,  and  set  at  ^large,  and  thereby    r«379i 

tbe  Mod  plunt^  hath  not  only  fost  and  been  deprived  of  all  the  benefits 

which  might  and  would  otherwise  have  arisen  to  him  from  keeping  and 

detaining  tbe  said  E^  F.  in  execution  on  the  said  judgment  as  aforesaid, 

kt  abo  lost  and  was  deprived  of  the  use  and  benefit  of  a  large  sum  of 

money,  to  wit,  be.  before  then  paid  by  the  said  plaintiff  to  the  said  de- 

fcodant,  for  his  costs  and  charges  for  prosecuting  the  said  action  against 

te  said  E»  F»  to  wit,  at,  fac.  (vemie)  aforesaid. 

For  that  whereas,  before  and  at  the  time  of  the  making  of  the  promise  Againat 
tnd  undertaking  of  the  said  defendant,  hereinafter  next  mentioned,  to  wit,  *"  **f°'' 
QDf  he,  (day  of  retamer  of  defendanty  or  about  it)  the  said  plaintiff  bad  not  aocer- 
eoatiacted  and  agreed  with  certain  persons,  to  wit,  E.  F.  and  G.  H.  for  tuning 
fte  purchase  from  tfiem  of  certain  tenements  and  premises,  with  the  appur-  ^J^^ 
teoances,  situate  in  the  county  of  S  in  fee^imple,  at  and  fw  a  large  plaintiff 

having 
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▲GAivfT  sum  of  money,  to  wit,  be.  to  be  thereibre  paid  for  the  same,  which  said 
^iiijci!'    tenements,  with  the  appurtenances,  the  said  E.  F.  and  6.  H.  then  assum* 

ed  to  have  sufficient  power  to  sell  and  convey  to  the  said  plaintiff  in  fee* 

bought  an  simple,  to  wit,  at,  &;c. ;  and  thereupon  heretofore,  to  wit,  on  the  day  and 
could  not  7^^  aforesaid,  at,  &;c.  (venue)  aforesaid,  in  consideration  that  the  said 
re-sell  it  plaintiff,  at  the  special  instance  and  request  of  the  said  defendant,  kad 
(')'  then  and  there  retained  and  employed  the  said  defendant  as  an  attorney, 

to  ascertain  the  title  of  the  said  E.  F.  and  G.  H.  to  the  said  tenements, 
with  the  appurtenances,  and  to  cause  and  procure  an  estate  and  interest 
therein,  in  fee-simple,  to  be  duly  conveyed  by  the  said  E.  F.  and  6.  H. 
to  the  said  plaintiff,  for  reasonable  fees  and  reward  (/)  to  the  said  defend* 
r*380]    ^^^  ^  ^^^  *behalf,  he  the  said  defendant  undertook  and  then  and  there 
faithfully  promised  the  said  plaintiff,  to  perferm  and  fulfil  his  duty  in  the 
premises  ;  and  the  said  plaintiff  in  fact  saith,  that  he,  confiding  in  the  said 
promise  and  undertaking  of  the  said  defendant,  did  afterwards,  to  wit,  on 
the  day  and  year  aforesaid,  to  wit,  at,  &c.  (venue)  purchase  from  the 
said  E.  F«  and   G.  H.  the  said  tenements  and  premises,  with  the  ap- 
purtenances, as  in  fee-simple,  and  did  then  and  there  pay  to  the  said 
E.  F.  and  G.  H.  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  for  the  same 
and  did  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (vemu) 
aforesaid,  accept  and  receive  of  and  from  the  said  E.  F.  and  G.  H.  a  con- 
veyance, by  lease  and  release,  of  the  said  tenements,  with  the  appurt^an- 
ces,  as  in  fee-simple.     And  although  it  then  and  there  became  and  was 
the  duty  of  the  said  defendant,  under  and  by  virtue  of  the  said  retainer, 
to  endeavor  to  cause  and  procure  a  good  and  sufficient  title  to  the  fee-simple 
of  and  in  the  said  tenements  and  premises,  with  the  appurtenances,  to  be 
conveyed  to    the   said  plaintiff;  yet  the  said  defendant,  not  regarding  his 
said  duty  in  that  behalf,  nor  his  said  promise  and  undertaking,  but  con- 
triving and  intending  to  defiraud  and  injure  the  said  plaintiff*  in  this  behalf, 
did  not  nor  would  endeavor  to  cause  or  procure  a  good  and  sufficient  title 
to  the  fee-simple  of  and  in  the  said  tenements  and  premises,  with  the  ap- 
purtenances, to  be  conveyed  to  the  said  plaintiff,  but  hath  hitherto  wholly 
neglected  and  refosed  so  to  do,  and  by  reason  of  the  neglect  and  improper 
conduct  of  the  said  defendant  in  that  behalf,  the  said  plaintiff  hath  not 
r*^811    ^'^^Q^  *&  g<^^  o^  sufficient  title  to  the  said  tenements  and  premises, 
*-        -'    with  the  appurtenances,  in  fee-simple,  and  thereby  hath  been  hindered  and 
prevented  from  selling  and  disposing  thereof ;  and  the  said  toiements  and 
premises,  with  the  appurtenances,  then  became  and  are  of  little  use  or 

(e)  See  4  M.  &  S.  53.— See  precedent,  4  J.  tract  from  the  will,  farnighed  bT  his  client, 

B.  Inloo.  532,  at  the  aait  of  an  administrator,  nnleas  the  latter  agree  to  take  the  reipowii* 

In  the  case  of  the  death  of  the  porehaaer,  it  bility  on  himself,  3  Stark.  154  ;  see  ante, 

may  be  sometimes  questionable,  whether  371,  note. 

the  representative  or  heir  should  bring  the  (See  a  precedent  against  attomies  for 

action.    If  the  contract  was  broken,  and  a  allowing  their  client  to  execute  an  nwp* 

damage  accrued  to  the  testator  in  his  life-  ment  of  a  lease,  with  a  general  unqualined 

time,  the  representative  may  «ue  ;  but  this  covenant  for  tiUe  ;  and  in  consequence  of 

must  appear  on  the  declaration,  2  Lev.  26.  a  life  upon  which  the  lease  depended  iisT- 

1  Ventr.  176.— 4  J.  B.  Moore,  532 ;  and  the  ing  ceased,  the  title  was  sui&cient,  and  tbs 

objection  as  to   the  party  to  sue,  will  be  purchaser  ousted  from  a  moiety,  and  ren- 

sometimes   waived  by  demurrer,  4  J.  B.  dor  (the  plaintiff^  sued  on    the  covenant, 

Moore,  502.    An  attorney  employed  to  ad-  and  obliged  to  pay  damages  and  costs,  Stan* 

vanoe  his  client's  money  on  the  security  of  nard  «.  UUithome,  10  Bing.  491.) 

a  legacy  given  under  a  will,  to  the  borrow-  (/)  See  note,  ante,  372. 
er,  is  not  justified  in  relying  on  a  partial  ex- 
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vtlue  to  the  said  plaintiff,  to  wit,  at,  be.   (venue)  aforesaid. — [Add  other  ^^J^J^^ 

amU^  as  the  nature  of  the  case  may  render  expedient,  and  a  general  ^  **""*' 
emit  on  the  principle  of  tJie  one,  post,  383,  mutatis  mutandis.] 
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For  that  whereas,  before  the  making  of  the  promise  and  undertaking  of  ^^{JJJ* 
the  said  defendant  hereinafter  mentioned,  to  wit,  on,  &;c.    (day  of  retainer,  ney  em.* 
or  about  it)  at,  &;c.  (venue)  one  E.  F.  was  willing  to  grant  an  annuity,  or  ployed  to 
jeariy  sum  of  £ —  during  the  term  of  natural  lives  of  the  said  plaintiff,  J^'^^*^. 
and  one  G.   H.  and  the  natural  life  of  the  survivor  of  them,  and  then  and  ty  for  ta- 
there  proposed  to  charge  the  same  on  certain  premises  then  and  there  rep-  lingua 
resented  by  the  said  E.  F.  to  be  held  by  the  said   E.   F.   under  and  by  ^om  tfe 
▼iitoe  of  a  lease  and  demise  thereof,  therefore  made  to  the  said  E.  F.  by  grantor  of 
certain  persons,  to  wit,  &c.*  and  then  and  there  proposed  to  assign  the  J**®  "nni- 
said  lease  of  the  said  premises,  as  a  security  for  the  due  payment  of  the  Bignment 
said  annuity,  and  thereupon  heretofore,  to  wit,  on  the  day  and  year  afore-  of  a  lease 
said,  at,  &c.   (venue)  aforesaid,  the  said  plaintiff,  at  the  special  instance  ^n^^^^^j 
and  request  of  the  said  defendant,  retained  and  employed  the  said  defen-  a  elauie  of 
dant,  to  ascertain  whether  the  assignment  by  the  said  E.  F.  of  the  said  re-entry 
lease  of  the  said  premises  would  be  a  good  and  sufficient  security  for  the  J^,^^ 
pajrment  of  the  said  annuity  so  proposed  to  be. granted  as  aforesaid  ;  and  ment,  in 
io  case  the  same  should  appear  sufficient,  to  obtain  the  proper  deed  and  conie- 
writings  to  secure  the  payment  of  the  said  annuity  or  yearly  sum  of  £ —  Jrhich* 
ind  in   consideration    thereof,    and   of  certain    reasonable    fees   and  re-  and  of  the 
ward  (h)  to  the  said  defendant  in  that  behalf,  he  the  said  defendant  un-  }^^^  ^* 
!     dertocff,  and  then  and  there  faiihfidly  promised  the  said  plaintiff  to  use  Jigned  to 
due  and  proper  care  to  ascertain  whether  the  assignment  of  the  said  lease  &  traatee 
rf  the  said  premises  would  be   a  good  and  sufficient  security  for  the  pay-  ^nJ^'^?* 
meat  to  the  said  plaintiff  of  the  said  annuity  of  £ —  so  proposed  to  be  deed,  the 
granted  as  aforesaid,  and  to  perform  and  fiilfil  his  duty  in  that  behalf  (gg)  ;  plu^tiff 
nev^lheless  the  said  plaintLflf  in  fact  saith,  that  the  said  defendant,  not  If^fu.  f„ 
«g«*ng  his  duty  mV  behalf,  nor  his  said  promise  and  undertaking,  L^).^ 
Wit  contriving  and  intending  to  injure  the  said  plaintiff  in  that  behalf,  did  hw  ■ecun- 
not  nor  would  use  due  and  proper  care  m  ascertaining  whether  the  assign-  ^  ^^' 
ment  of  the  said  lease  would  *be  a  sufficient  security  for  the  due  payment    r*3821 
to  the  said  plaintiff,  from  the  said  E.  F.  of  the  said  annuity  or  yearly  sum 
of  £ — so  proposed  to  be  granted  to  the  said  plaintiff  as  aforesaid,  or  per- 
(xm  or  fulfil  his  duty  in  the  premises,  but  wholly  neglected  and  omitted 

0 

(g)  See  a  form  and  law,  M'Clel.  &  T.  tiff  delirered  the  money  to  him  for  that 

SOS^ud  notes,  ante,  379. — If  an  attorney  purpose,  and  that  defendant  laid  it  out  in- 

VMlertake  to  invest  money  for  a  party  on  a  securely,  it  was  held,  after  verdict,  that  the 

wprhold  security,  it  amounts  to  a  warranty  consideration  for  the  defendant's  promise 

\j  him,  that  such  security  shall  be  valid  was  sufficiently  stated.    2  Bing.  464. — 10 

Hid  effectual,  4  J.  B,  Moo.  308 ;  see  2  fiing.  J.  B.  Moore,  183,  S.  C.      (But  as  the  law 

^'    What  a  prospective  damage,  4  M.  &  only  impliss  a  contract  on  the  part  of  an 

8' S3.  attorney  to    exert  and  evince    reasonable 

{k)  See  note,  ante,  372. — ^The ,  omission  tkUlj  and  c^rtainlv  does  not  imply  an  en- 

«f  this,  on  a  count  framed  as  above,  with-  gaffement  absoUUuy  that  there  shall  be  a 

Mt  stating  defendant  was  retained  as  an  sufficient  security,  if  the  declaration  laid 

'ttorne^,  would  be  bad.     Id.    4   B.  &  C.  the   promise  too    extensivdy,  the   plaintiff 

^.—6  D.  &  R.  438,  S.  C.    But  a  count,  must  be  nonsuited,  or  have  a  verdict  against 

itetrngr  that  the  plaintiff  had  retained  de-  him  id.  ibid.) 

fesdant  at  his  request,  to  lay  out  700/.  in         (£g)    (This  appears  to  be  the  correct 

the  porchaee  of  an  annuity,  that  defendant  mode  of  describing  the  implied  contract  of 

pmniaed  to  lay  it  oat  seeoiely  ;  that  plain-  an  attorney  in  such  a  case.) 
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80  to  do ;  and  (iirtber  disregirding  hi^  duty  ia  that  bdialf,  aftorwaids,  to 
wity  on,  &ce.  at,  bo«  (v«f»ue)  aforesaid,  falsely  and  deoeitfiilly  assarted  sb4 
affirmed  (t),  and  oauaed  and  procured  tixe  said  plaintiff  to  believe,  that  the 
said  lease  would  be  a  good  and  sufficient  security  for  the  payment  to  the 
said  plaintiff,  of  the  said  annuity  so  proposed  to  be  granted  to  him  by  the 
said  £.  F,  as  aforesaid ;  and  the  said  plaintiff  iiurtheir  saith,  that  be  the 
said  plaintiff,  confiding  in  the  said  promise  and  undertaking  of  the  aaid  de* 
fendant,  and  his  said  representation  and  assertion,  and  believing  that  the 
said  assignment  by  the  said  E.  F.  of  the  said  lease,  would  be  a  good  and 
sufficient  security  for  the  paym^t  of  the  said  annuity  so  proposed  to  be 
granted  as  aforesaid,  afterwards,  to  wit,  on,  be,  (day  ofadvoMce  ofnumeg, 
or  about  it)  at,  &c.  (venue)  aforesaid,  did  advance  and  pay  to  the  saH 
E.  F.  the  sum  of  £ —  for  the  said  annuity  or  yearly  sum  of  *^. ;  and 
the  said  defendant  then  and  there  caused  to  be  prepared  and  executed  by 
the  said  E.  F.  and  the  said  plaintiff  and  the  said  G.  H.  therein  mentioned, 
a  certain  indenture  for  securing  the  payment  of  the  said  annuity,  whe«&- 
by  the  said  E.  F.  did  covenant  [here  copy  covenant  not  to  aesign  in  the 
past  tense] ;  and  the  said  plaintiff  further  saith,  that  by  reason  of  the  said 
indenture  of  lease,  containing  a  clause  and  proviso,  that  the  said  E.  F« 
should  not  assign  the  said  term  thereby  granted,  without  the  license  and 
consent  of  lessor,  in  writing,  and  a  certain  proviso  of  re-entry,  in  case 
the  same  should  be  assigned  without  such  license,  and  also  by  reason  of  the 
said  defendant  not  having  obtained  the  said  license,  authorising  the  said 
assignment,  the  lease  by  tbQ  said  assignment  became  and  was  tbifeited 
and  void,  and  the  said,  &c,  [the  le$eore]  afterwards,  to  wit,  fia,  be.  on 
account  thereof,  oonmenced  a  certain  action  of  ejectian  in  the  eourt  of 
our  said  lord  the  king,  [before  the  king  himseU]  for  the  recoveiy  of  the 
possession  of  the  said  tenements,  with  the  appurtenances,  and  such  pio* 
eeedings  were  thereupon  had,  that  afterwards,  to  wit,  on,  &tc*  the  saidi 
{^.  [the  leeeors]  recovered  the  possession  of  the  said  tenem^its,  to  wil, 
at,  &c.  (venue)  whereby,  *and  by  reason  of  which  9aid  several  pvemiaei, 
the  said  plaiatiff  hath  wholly  lost  and  been  deprived  of  the  betielt  of  the 
said  security  for  the  payment  of  the  said  annuity,  or  yeariy  sum  ef  -4i 
and  hath  been  unable  to  enter  into,  or  distrain  in  and  upoa  the  same  pre* 
mises,  so  granted  by  the  said  £.  F.  as  aforesaid  on  the  non-paymeat  of 
the  said  annuity,  or  yearly  sum  of  -«-/. ;  and  the  said  annuity  hath  be- 
come and  is  of  no  value  to  him  the  said  plaintiff;  and  also,  by  reason  of 
the  premises,  the  said  plaintiff  hath  incuired  great  expenses,  amounting 
toge&er  to  a  large  sum  of  money,  to  wit,  the  sum  of  — L  in  and  about 
the  resisting  of  the  proceedings  by  and  on  the  part  of  the  said,  &c.  [the 
lessors]  for  the  recovery  of  the  possession  of  the  said  tenements,  with  the 
appurtenances,  and  in  divers  joumies  and  attendances  of  the  said  plaintifi^ 
and  his  attorney  and  agents,  incidental  thereto,  to  wit,  at,  &c,  (peitve) 
aforesaid. — [Add  other  counts,  as  the  case  may  requirey  and  a  generai 
count  like  the  Ttext^  mutatis  mutandis.] 

And  whereas  also,  before  the  making  of  the  promise  and  undertaking 
of  the  said  defendant  hereinafter  next  mentioned,  to  wit,  on,  &c.  to  wit,  at, 
&c.  (venue)  aforesaid,  a  certain  person,  to  wit,  the  said  H.  J.  was  desirous 

(i)  See  4  B.  ^  Crea,  346.-^  D.  «>  R.  438,  9.  C.  ante,  973,  n. 


of  obtaining  fiom  the  said  plaintiff  a  loan  of  a  certain  sum  of  money,  to  a*^<*m 
wit,  tbe  sum  of  £1000,  upon  interest,  at  and  after  the  rate  of  5  per  cent.  \*^^' 
per  armum^  and  then  and  there,  as  a  security  for  the  re^payment  thereof, 
aod  interest  as  aforesaid  to  the  said  plaintiff,  proposed  to  incumber  cer- 
tain lands,  tenements,  and  premises,  situate  in  the  county  of  S.,  and 
thereupon  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  &;c.  (ventie) 
aforesaid,  the  said  plaintiff,  at  the  special  instance  and  request  of  the  said 
defendant,  retained  and  employed  the  said  defendant,  as  an  attorney,  for  fees 
and  reward  to  him  in  that  behalf,  te  ascertain  tbe  title  of  the  said  H.  J. 
to  the  said  lands,  tenements,  and  premises,  and  to  take  due  and  proper 
care  that  the  same  should  be  a  sufficient  security  for  the  re-pavment  of  the 
said  sum  of  money  and  interest ;  and  in  consideration  thereof,  he  the  said 
defendant  undertook,  and  then  and  there  faithfully  promised  the  said 
plaintiff  to  use  due  and  proper  care  and  diligence,  in  and  about  the  ascer- 
taining the  title  of  the  said  H.  J.  to  the  said  lands,  tenements,  and  pre- 
mises, and  to  take  due  and  proper  care  that  the  same  should  be  a  sufficient 
security  for  the  re-payment  of  the  said  sum  of  money  and  interest. 
Ne^erdieless  the  said  plaintiff  in  fact  saith,  that  the  said  defendant,  not 
tegarding  his  duty  in  that  behalf,  nor  his  said  promise  and  undertaking, 
but  eontriving  and  fraudulently  intending  to  injure  and  deceive  the  said 
plaintiff  in  diis  behalf,  did  not  nor  would  take  due  and  proper  care  to  as- 
certain ihe  title  of  the  said  H.  J.  to  the  said  lands,  tenements,  and  premises, 
oor  take  due  and  proper  care  that  the  same  should  be  a  sufficient  se« 
caiity  for  the  re-payment  of  the  said  sum  of  1000/.,  and  interest  the]:eon. 
And  the  said  plaintiff  fiirther  saith,  that  he,  confiding  in  the  said  last-men- 
tioned promise  and  undertaking  of  the  said  defendant,  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  at,  &;c.  (venue)  aforesaid,  did  advance  and 
pay  to  the  said  H,  J.  the  said  sum  of — 1000^,  upon  the  security  of  certain 
lands,  tenements,  and  premises,  in  the  county  aforesaid,  as  and  for  a  suf- 
ficient security  in  that  behalf;  and  the  said  defendant  then  and  there,  jn 
pursuance  of  his  said  retainer,  caused  to  be  prepared  and  executed  a  cer- 
tain mdenture,  and  certain  securities,  relating  to  the  supposed  estate  and 
interest  of  the  said  H.  J.  in  the  said  last-mentioned  lands,  tenements,  and  jL|unt 
piemises,  as  and  for  such  sufficient  security  for  the  re-payment  of  tbe  said  ^°  ^^ 
mm  of  IQOOl  and  interest  as  aforesaid.  ^pl!^ed 
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♦DECLARATIONS  IN  DEBT. 


I.  BEGINNINGS  AND  CONCLUSIONS. 

Ellenhorougk. 


Jmci 


next  after m 

icA.  Term.,  1   WilL  4. 


1.  Deolmr-  Middlesex  (to  wit)  (m).  (yemwe)  A.  B.  the  plaintiff  in  this  suit,  cora- 
debLil^K.  P^^^^  ^^  ^*  ^*  ^^  defendant  in  this  suit,  being  in  the  custody  of  the 
B.  by  bill  Marshal  (n)  of  the  Marshalsea  of  our  lord  the  now  king,  before  the  king 
^latitat,  himself,  of  a  plea  that  he  render  to  the  said  A.  B.  the  sum  of  £ —  (o) 
'  ^'  of  lawful  money   of  Great  Britain,  which  he  owes  to  (p)   and  unjustly 

detains  from  him.  For  that  whereas,  be.  [Here  state  the  suhject-maU 
ter  (jj)  of  the  debt  and  the  breach,  as  post,  385,  7,  and  conclude  as  fol- 
lows :]  To  the  damage  of  the  said  plaintiff  of  £ —  (r)  and  therefore  be 
brings  his  suit,  &;c. 

Pledges,  &c. 


1*985]  *II.  ON  SIMPLE  CONTRACTS. 

1.  Form  of      And   whereas   also    the  said   defendant   afterwards,   to    wit,  on,   &c. 

the  indthi' 

{k)  See  the  form  hy  bill,  ante,  13.— The  —1  Saund.'  1, 112,  n.  1,  216—3  Eairt,  8.- 

form  in  K.  B.  by  original^  ante,  9.    In  C.  Ld.  Raym.  69i3.     So  in  the  detnut  for  goo4i, 

P.  ante,  18.    In  exchequer,  ante,  20.  Gilb.  on  Debt,  359,  400,  401.      (And  in 

(/)  Ab  to  the  title  of  the  term,  see  ante,  actions  by  or  against  executors  or  adminit- 

12,  n.  trators  the  declaration  shonld  in  strictneti 

(m)  As  to  the  venue,  see  ante,  toI.  1.  be   only  in  the  detinit.    Com.    Dig.    tit 

239,  &c.  <« Pleader,"  2  D.  1,  2;  2  W.  8  ;  1  Sannd. 

(a)  Ante,  12.  n.  1,  112.  note  1,  216  ;  3  East,  2  ;  Ld.  Raym. 

(o)  Thia  sum  is  to  be  the  aggregate  of  698.  But  if  <*  owes  to  and"  be  untechni- 
all  the  sums  mentioned  in  the  different  cally  inserted  by  an  executor  or  adminisCrt- 
counts.  In  debt  the  plaintiff  may  prove  tor,  it  is  no  ground  of  demurrer,  nor  an  ir- 
and  recover  less  than  the  sum  demanded  in  regularity,  Collett  v.  ColUtt,  3  Dowl.  bli- 
the commencement,  or  in  each  count,  and  In  debt  for  specific  goods,  the  declaration 
a  mistake  is  not  demurrable.  11  East,  62.  shonld  be  in  the  deUnet  only,  Gilb.  on  Debt, 
—1  Saund.  288,  n.  1.— 1  Hen.  Bla.  251,  359,400,  401.)  Husband  and  wife  are  to 
647.— Yin.  Ab.  tit  »  Miscagtmgr^^  Chit,  be  sued  in  the  deba  and  deUnet,  Gilb.  408. 
Rep.  234.  Omission  of  both  the  dAti  and  deiinet  hu 

(jf)  Debt  is  in  general  to  be  in  the  debet  been  considered  to  be  demurrable,  6  Mod. 
and  detifutt  Com. Dig.  tit.  Pleader,  I  W.  8.  306— Se(2  vide  11  East,  62. 
—Gilb.  on  Debt,  359,  399,  400,  401  ;  but  in  (q)  As  to  the  declarations  in  debt  in  gen- 
actions  by  or  against  executors  and  admin-  eral,  see  Com.  Dig.  Pleader,  2  W.  7,  &c. 
istrators  suing  or  sued  in  that  character,  in  (r)  This  sum  is  in  general  merely  nom- 
general  it  must  be  in  the  dettnet  only,  see  inal,  2  Selw.  N.  P.  468.  But  if  there  be  t 
Com.  Dig.  tit.  Pleader,  2  D.  1,  2.-2  W.  8.  demand  for  interest,  let  this  sum  besnffi- 
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at,  (f)  be.  (venue)  aforesaid,  was  indebted  to  the  said  plaintiff  in  the  sum    comhov 
of  — i  of  like  lawful  money,  for,  &c.  covwn. 

tatu9 

fHere  state  the  sulnect-matter  of  the  debt,  whether  rehtiee  to  reel  ^<*?°*  '^^ 
j4^,  fer,^  pr^,  work,  ,ervices,  Sfc.  <n-  money,  precudy  a,  in  -**"  »• 
asmmpsit,  ante,  39  to  90,  and  then  proceed  as  follows :] 

And  to  be  paid  by  the  said  defendant  to  the  said  plaintiff  when  he  the 
said  defendant  should  be  thereunto  afterwards  requested  (u)  ;  whereby 
aod  by  reason  of  the  said  last-mentioned  sum  of  money,  being  and  re- 
maining wholly  unpaid,  an  actioa  hath  accrued  to  the  said  plaintiff  to  de- 
mand and  have  of  and  from  the  said  defendant,  the  sum  of  — h  parcel 
of  the  said  sum  above  demanded.  * 

And  whereas  also  afterwards,  to  wit,  on,  &c.  aforesaid,  at,  &;c.  (yenm)  2.  Form  of 
aforesaid,  in  consideration   that  the  said  plaintiff,  at  the  like  special  in-  ^^  9«^^ 
stance  and  request  of  the  said  defendant,  had  before  that  time,  &c.  it  coantin 

debt  («). 

\Here  state  the  sybject-matter  of  the  debt,  as  in  the  qtumtum  meruit   [•386] 
anaUs  in  asstmpsit,  ante,  39  to  87,  and  then  proceed  as  fhllows  : — ] 

He  the  said  defendant  undertook,  and  then  and  there  agreed  to  pay  to 
the  said  plaintiff  so  much  money  as  he  therefore  reasonably  deserved 
to  have  of  the  said  defendant  when  he  the  said  defendant  should  be  there- 
unto afterwards  requested.  And  the  said  plaintiff  avers,  that  he  there- 
fore reasonably  deserved  to  have  of  the  said  defendant  the  further  sum  of 
— i  of  like  lawful  money,  to  wit,  at,  &c.  (venue)  aforesaid,  whereof  the 
said  defendant  afterwards,  to  wit,  on,  &c.  aforesaid,  there  had  notice, 
whereby  an  action  hath  accrued  to  the  said  plaintiff  to  demand  and  have 
of  and  from  the  said  defendant  the  said  last-mentioned  sum  of  — L  other 
parcel  of  the  said  sum  above  demanded. 


cieQt  to  cover  it  (see  post,  436,  n.)  and  insert  work  and  labor,  and  all  the  money  connts) 
tlfoa  coont  for  the  same  in  debt,  as  ante,  each  coant  began  with  the  statement,  *' lAa< 
W.  As  to  the  conclnston  in  debt  qui  tarn,  the  defendant  tDoa  indeed"  dbc.  as  above, 
Ke  ante,  17  and  19.  omitting,  however  the  *^Asr<&y,"  &c. 
(«)  This  is  sufficient,  see  2  T.  R.  28.  And  the  clause  *'ioA«re&y,"  &c.  is  not  in 
(0  See  forms,  5  Wentw.  145.  See  also  the  old  Entries,  see  Coke's  Ent.  125,  ex- 
tote,  vol.  i.  310, 97, 8.  This  form  is  nsaally  c^t  in  cases  where  the  debt  arises  from 
xlopted  :  formerly  the  count  did  not  state  some  misfeasance,  as  on  a  penal  statute,  or 
that  the  defendant  was  indebted,  &c.  but  against  a  sheriff,  for  an  escape,  or  on  leases, 
vu  SB  follows  :  <*  And  whereas  also  the  said  awards,  &c.  See  Gilbert's  Action  of  Debt. 
irfndant  an,  ^c.  at,  ^c.  bought  of  the  said        («)   This  appears  to  be  unnecessary,  see 

fitiMtiff  certain,  ^c.  for L,to  be  there-  supra,  note  (5^. 

Jor^  paid  by  the  said  defendant  to  the  said        (v)   As  to  this  count,  see  vol.  i.  310,  97, 

fitintif^  when  he  the  said  defendant  should  8.     See  form,  5  Wentw.   145,  150.      The 

^  thereunto  requested  ;**  and  then  the  other  count  must  not  contain  the  words  *'  under- 

eoanU  followed,  omitting  the  **toAere6y,"  took  and  faithfuUy  promised,  dec."    3  B.  db 

^.  in  the  above  precedent,  and  averring,  A.    208,  but  the   words  **  undertook  and 

>t  the  end  of  the  last  count, '« that  all  the  agreed"  are  proper.    2  Smith's  Rep.  618. 

nms  mentioned  in  the  (different  counts  to*  3  Smith's  |Re p.  114.    The  quantum  meruit 

gather  amount  to  the  sum  first  demanded,"  count  seems  in  no  case  to  be  necessary,  ante, 

■ee  Ashton's  Ent.  209,  210.— 2  Mallory's  37,  n.  (d)—!  Hen.  Bla.  249— Yin.  Ab.  tit. 

£ot  177— Fortesc.  198.— Ra»t.  Ent.  176  ;  ^'Miscasting,"  and    is  in    general    better 

bat  in  the  declaration  in  Emery  «.  Fell,  2  omitted.     'This  is  the  form  usually  adopted, 

T.  R.  28.  and  MSS.   preo.  23.    V.    127.  but  it  may  be  framed  stating,  '^  thai  the  said 

(which  eontained  connts   for  goods   sold,  dtfendant  bought"  &o.  Fortse.  196. 
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And  wbeiMi  alao  Ibe  said  pUiotiff  aftarwtnb,  to  wit,  os,  be.  tibre- 
said,  at,  &c.  (venue)  aforesaid,  at  the  like  special  instancie  aad  rsBquest 
of  the  said  defendant  lent  to  the  said  defendant,  and  the  said  defendant 
then  asd  tbare  boviQwed  of  the  said  plaintiff  a  large  sum  of  money,  to 
wit,  tb«  sum  of  — 1»  of  like  lawful  money^,  to  be  paid  by  the  said  defend- 
ant to  the  isaid  plaintiff  when  he  tba  said  defendant  should  be  tbereuoto 
afterwards  requested,  ^whereby  and  by  reason  of  the  said  lastHnend(xied 
sum  of  money  being  and  remaining  wholly  unpaid,  an  action  hath  accni- 
ed  to  the  said  plaintiff  to  demand  and  have  of  and  from  the  said  defend- 
ant the  said  last^nentioned  sum  of  — L  other  parcel  of  the  said  son 
above  demanded. 

And  whereas  also  the  said  plaintiff  afterwards,  to  wit,  on,  be.  afore* 
said,  at,  be.  (venue)  aforesaid,  had  paid,  laid  out,  *and  expended  a  cer- 
tain other  sum  of  money,  to  wit,  the  sum  of  — L  of  like  lawful  money, 
for  the  said  defendant,  and  at  his  like  special-  instance  and  request,  and  to 
be  paid  by  the  said  defendant  to  the  said  plaintiff  when  he  the  said  de- 
fendant should  be  thereunto  afterwards  requested,  whereby,  be.  — [Same 
a$  ih$  laety  frw^  the  aeterisk  to  the  end.] 

And  whereas  also  the  said  defendant  afterwards,  to  wit,  on,  be.  afore- 
said, at,  be.  (oentie)  aforesaid,  had  and  received  a  certain  other  sum  of  mo- 
ney, to  wit,  the  sum  of  — L  of  like  lawful  money,  to  and  for  the  use  of  the 
said  plaintiff  and  to  be  paid  by  the  said  defendant  to  the  said  plaintiff 
when  he  the  said  defendant  should  be  thereunto  afterwards  requested, 
whereby,  be. — [Same  at  above^  from  the  futeriek  to  the  end.] 

And  whereas  also  the  said  defendant  afterwards  to  wit,  on,  be.  afore- 
said, at,  be.  (venue)  aforesaid,  accounted  with  the  said  plaintiff  of  and 
concerning  divers  other  sums  of  money,  before  that  time  and  then  due 
and  owing,  and  in  arrear  and  unpaid,  fiom  the  said  defendant  to  the  said 
plaintiff,  and  upon  that  accountmg  the  said  defendant  was  then  and  thore 
found  to  be  in  arrear  and  indebted  to  the  said  pl&intiff  in  the  further  sum 
of  — L  of  like  lawfiil  money,  to  be  paid  by  the  said  defendant  to  the 
said  plaintiff,  when  he  the  said  defendant  should  be  thereunto  afterwards 
requested,  whereby  and  by  reason  of  the  said  last-mentioned  sum  of  mo- 
ney bei^g  and  remaining  wholly  unpaid,  an  action  hath  accrued  to  the 
said  plaintiff  to  demand  and  have  of  and  from  tlxe  said  defendant  the 
said  last-menticxied  sum  of  — I.  residue  of  the  said  sum  above  demanded. 


Breach  Yet  the  said  defendant  (although  often  requested  so  to  to,)  hath  not  as 

(i)*  yet  paid  the  said  sum  of  — I.  (a),  above  demanded,  or  any  part  thereof, 

to  the  said  plaintiff.     But  he  to  do  this  hitherto  hath  wholly  refused,  and  still 


(te)  See  the  forms  in  Rich.  C.  P.  118. 
Morg.  547.— Ast.  £nt.  209.— 2  Mall.  177, 
8..-^^  Wentw.  146, 7.— The  coont  maj  sUte 
that  the  defendant  was  indebted,  Ac.  Bee 
ante,  385,  note  (#). 

(z)  Id.  ibid. 

(y)  Ante,  376,  n.-~6  Wentw.  146. 

(z)  As  to  thia  count,  aee  Aahton*e  Ent. 
2et,  2iO.^-fl  MaU.  177. 


(J)  For  the  difierent  breaehea  when  the 
action  is  brought  by  or  againat  particular 
persons,  as  surviTing  partners,  &c.  ante,  Di 
to  115,  and  see  the  precedents  on  bounds, 
post,  436,  &c.— 6  Wentw.  146, 7. 

(a)  This  is  the  same  sum  as  mentioned 
in  the  commencement  of  the  declaration, 
being  the  aggregate  of  all  the  sums.  See 
ante,  384,  n.  (a). 
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dodifriuse,  to  Iba  damage  of  tbo  said  plaintiff  of  i^  (4l[)i  fiod  tbHef<iro  99^^o$ 

be  briogs  his  suit,  &c.  coonxi, 

Plftdges,  t«6. 


•I.  ON  PROMISSORY  NOTES,  P«88] 

Off    FBOH- 
I890KT 

For  that  whereas  the  said  defendaat  heretofore,  to  wit,  oo,  Uo.  (day  ef    motes. 
wiice)  at,  &c.   (place  where  made,)  that  is  to  say,  at,  be,  (veniie)  made  Payee 
his  certain  promissory  note  in  writing,  bearing  date  a  certain  day  and  year  ag&^Mt 
therein  mentioned,  to  wit,  the  day  and  year  aforesaid,   and  then  and  there  ^pro^is- 
deliFered  the  said  note  to  the  said  plaintiff,  by  which  said  note  he  the  said  sory  note 
defendant  then  and  there  promised  to  pay,  [two]  months  after  the  date  C^)* 
thereof,  to  the  said  plaintiff  or  order,  the  sum  of  50/«,  for   value  receiv- 
ed, (cc)  by  means  whereof,  and  by  force  of  the  Statute. in  such  case  made 
aad  provided,  the  said  defendant  then  and  there  became  liable  to  pay  to 
Slid  plaintiff  the  said  sum  of  money,  in  the  said  promissory  note  specified, 
accQidmg  to   the  tenor  and  effect  of  the  said  promissory   note ;  and  al- 
though the  said  sum  of  money,  in  the  said  promissory  note  specified,  hath 
been  long  sioce  due  and  payable  according  to  the  tenor  and  effect  of  the 
said  note,  yet   the  said  plaintiff  in  fact  saith  that  the  said  defendant, 
(although  often  requested  so  to  do)  did  not  nor  would  pay  the  said  sum  of 
--^.  in  the  said  note  specified,  or  any  part  thereof,  to  the  said  plaintiff, 
iu  manner   aforesaid,  or  otherwise  howsoever,  but  hath  hitherto  wholly 
aeglected  and  refused  so  to  do,  whereby   an  action  hi^th  accrued  to  the 
said  plaintiff  to  demand  and  have  of  and  from  the  said  defendant  the  said 
sum  of  •-*7.   in  the  said  note  specified,  parcel  of  the  said  sum  above  de«- 
nanded. — [Add  Cimnis  upon  the  comideraiion  of  the  note$j  m^ney  counts^ 
QCWtiU  itatedy  andcmnmon  condunony  a$  ante,  386,  7,] 


Off   MILIM 

OF    XX- 

CHAHOB. 


IL    ON  BILLS  OF  EXCHANGE. 
For  that  whereasi  the  said  plaintiff,  heretofore,  to  wit,  on,  be.  (date  of  Debt  by 

(i)  The  film  here  to  be  inierted  it  in  againit  the  acceptor  of  a  biU  of  excbaDge 

(enenl  10/.,  or  any  other  sum,  though  less  expressed  to  be  for   value  received,  1  Bar. 

thin  the  real  demand.-^If  there  be  a  de-  4l  Ores.  681.  3  D.  &  R.  166,8.  C.  or  bj 

Band  for  inteieat  then  Jet   this  sam   be  the  pavee  of  a  foreign  or  inland  bill  ez- 

eaoQgh  to  cover  it,  and  also  insert  a  count  pressea  to  be  for  value  received  against  the 

ia  debtfor  the  same,  as  ante,  08.  drawer,  2  B.  &  P.  82.    Skin.  346,  and  by 

(c)   flee  other  forms,  4    Morg.  548.-*5  the  first  indorsee  against  the  first  indorser, 

Went  14e5.^Chitt7  on  Bills,  7th  ed.  511.  who  waa  also  the  drawer  of  a  bill  payablf 

—2  B.  &,  P.  78.    See  notes,  ante,  115  to  to  his  own  order,  3  Price,  263;  but  not  by 

142,  ts  to  variances,   &o.  which  will  be  the  payee  of  a  bill  of  exchange  against  the 

bera  applicable.    When  debt  lies  on  bills  acceptor,  Hardr.  485. — I  Taunt.  540 ;  nor 

^  aoles,  see  Chitty  on  Bills,  7th  edit.  497  on  a  note  payable  by  instalments,  nntil  the 

to  499.    Thia  aotion  may  be  supported  by  whole  has  become  due.    1  Hen.  Bla.  548. 

the  payee  of  a  promiasory  note  against  the-  (ec)  (^Semble,  that  the   words  **  value  re- 

>>*ker,  whan  ezpresaed  to  be  for  value  re-  uived"  are  essential  to  sustain  an  action  of 

Mired,  2  B.   4b  P.  78,  or  by  the  drawer  Ml,  CrosweH  «.  Criap,  9  Oowl.  635 ;  Lyona 


flO  MGLAlATIOlli  tit  DEBT. 

yo*  toAD  they  th«  Mud  Iftdt^tientkmed  tmstees  did  therelrf  niithdiiaM  to  tetrnte  the 
^CAiu!!'^  Mme  in  the  parti;  ftnd  ptopcxtiond  following  ;  that  is  lo  say,  one  half  of  the 
said  sum  on  or  before  tiie  10th  day  of  May,  then  instant,  and  the  re* 
tnaining  half-part  thereof  on  or  before  the  ■■  day  of  "  then  in- 
stant, of  which  said  request,  order,  and  direction,  the  said  defendant  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  at  kc.  (ttenue)  afore- 
said, had  notice ;  and  by  reason  of  the  premises,  he  the  said  defendant 
then  and  there  became  liable,  and  ought  to  have  pud  to  the  said  I.  K.  the 
said  sum  of  — L  in  the  part  and  proportion  aforesaid,  to  wit,  at,  be. 
(temte)  aforesaid,  yet  the  said  defendant  not  regarding  the  said  Statute, 
nath  not,  although  often  requested  so  to  do,  as  yet  paid  to  the  said  L  K. 
the  said  sum  of  — L  or  any  part  hereof,  in  the  .parts  and  proportions 
aforesaid,  and  at  the  times  aforesaid,  or  otherwise  howsoever,  bat  oa  the 
contrary  thereof,  the  said  sum  of  ^-4.  still  continues  wholly  due  and  cm^ 
ing,  and  in  arrear  and  unpaid  from  the  said  defendant,  whereby  an  ae* 
tion,  &c. 

For  road        For  that  whereas  the  said  defendant  heretofore,  to  wit,  on,  be.  at,  be. 

^^th^^     (ventie)  be  the  said   defendant  then  and  there  being  the  owner  of  divers, 

■utute,      to  wit,  two  shares  in  a  certain  undertaking,  mentioned  in  a  certain  act  of 

giving       parliament  made  and  passed  in  the  51st  year  of  the  reign  of  our  lord  the 

form  of     ^^^  ^^S  ^^org®  ^^  Third,  intituled  '<  An  act  for  making  and  maintaining 

declaring.  "  a  railing  or  tram  road,  from  or  near  the  public  wharf  of  the  Brecknock 

<<  Abergavenny  canal,  in  the  parish  of  St  John  the   Evangelist,  in  the 

<<  county  of  Brecon,  to  or  near  to  a  certain  place  called  Barton  Cross,  in 

"  the  parish  of  Eardi^y,  in  the  county  of   Hereford ;'"  that  is  to  say,  a 

Certain  undertaking  tor  makmg  and  maintainmg  the  said  railway  or  tram 

road,  and  other  works  mentioned  in  the  said  act  of  parliament,  was  mdebt* 

ed  to  the  said  company  in  a  large  sum  of  money,  to  Wit,  the  sum  of  £100 

of  like  lawful  money,  for  divers,  to  wit,  five  calls,  of  the  sum  of  £10  each 

upon  each  of  the  said  shares  belonging  to  the  said  defendant,  whereby  an 

action  hath  accured  to  the  said  company,  by  virtae  of  the  aforesaid  act 

n^Sf^l]    *of  parliament,  to  demand  and  have  of  and  from  the  said  defendant  the 

said  sum  of  £100,  above  demanded;  yet  the  said  defendant,  althoogh 

often  requested  so  to  do,  hath  not  as  yet  paid  the  said  som  of  £100  abo^ 

demanded^  or  liny  part  thereof,  to  the  said  company  but  he  to  do  this 

hath  hitherto  wholly  refused,  and  still  doth  reftfse,  lo  the  damage  cff  die 

said  oompamy  of  £90,  therefwe,  be. 

[*^I]  For  that  wheretfs,  before  tiie  makiiyg  of  the  call  of  mbney  hmeinifler 
ment^cf  A  ^^^^  mentioned,  and  also  before  the  making  ef  a  certain  act  of  pariianMnt, 
■abMsrip-  tnuAe  and  passed  in  the  49th  year,  be.  intituled,  be.  [here  M  ^ut  the 
tion  to-  iiiJe  of  the  act]  to  wit,  on,  be.  at,  be.  (venue)  the  said  defendant,  in  m4 
Idnff 'Jbo!^  by  a  certain  instrument  in  writing,  then  and  there  signed  by  ham,  subsorib- 
a  canal,  *  ed  and  undertook  to  advance  and  lend  a  certain  sum,  to  wit,  bc«  to  make, 
&e.andar  ^th  Other  sums  of  money  to  be  subscribed  by  ^er»oi!ber  persons  the 
actof  puw  ^^"^  ^^'  ^^'  ^  lawfel,  be.  to  be  applied  in  addition  to  tiie  sum  of,  be. 
liament  granted  by  paifiament  in  Are  improvement,  be.  on  the  orecEt  tff  the  ftade, 
^^'  to  be  vested  in  the  commissioners  by  an  act  of  parliament  to  be  obtained 

{£)  When  to  declare  in  caie,  7  T.  R.  36. 
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for,  tc.  [here  state  the  purposes  of  the  act]  the  said  money  to  be  advanc-  »or  road 
ed  at  instalments  of  25  per  cent,  at  not  less  than  six  months'  distance  from  *^callb. 
each  Giber,  and  the  first  call  not  to  be  sooner  than  six  months  from  the 
then  present  time ;  and  whereas  the  said  defendant  having  so  subscribed 
as  aforesaid,  afterwards,  and  after  the  passing  of  the  said  statute  so  made 
and  passed  in  the  year,  &c.  to  wit,  on,  &c.  at,  &c.  (venue)  certain  per- 
sons, to  wit,  &c.  then  and  there  respectively  being  commissioners  for  put- 
ting io  execation  the  powers  and  authorities  of  the  said  first-mentioned 
act,  given  and  granted,  did,  by  virtue  of  the  powers  and  directions  of  the 
said  act,  duly  make  a  certain  call  for  the  payment  of  all  instalments,  viz. 
one  instalment  of  20  per  cent,  upon  the  sum  of,  &;c.  so  subscribed  by  the 
said  defendant  as  aforesaid,  and  the  otlier  sums  of  money  subscribed  for 
the  purposes  in  the  said  act  mentioned ;  and  did  then  and  there  duly  re- 
quire the  said  defendant  to  pay  the  sum  of,  &c.  (the  same  being  the  first 
instalment  of  and  upon  the  said  sum  of,  &;c.  so  by  him  subscribed  as  afore- 
said), on  or  before  the day  of,  &c.  to  the  said  plaintiff,  who  at  the 

time  of  the  making  of  such  call  was,  and  from  thence  hitherto  hath  been, 
and  still  is,  *the  treasurer  to  the  said  commissioners,  whereof  the  said  de-  [*392] 
fendant  then  and  there  had  notice ;  and  he,  by  reason  of  the  premises, 
became  and  was  liable  to  pay  to  the  said  plaintiff,  as  such  treasurer  as 
aforesaid,  the  said  sum  of,  &cc.  being  20  per  cent,  on  the  said  sum  by  him 
subscribed  as  aforesaid,  whereby,  &c.  actio  accrevit. 

And  whereas  also  the  said  defendant,  before  the  passing  of  the  said  ^^ond 
first-mentioned  act,  and  more  than  six  months  before  the  making  of  the 
call  of  money  hereinafter  ^next  mentioned,  at,  &c.  (venue)  had  subscribed 
to  advance  a  certain  other  sum,  to  wit,  &c.  for  the  purposes  aforesaid,  and 
in  manner  aforesaid,  and  thereupon,  after  the  passing  of  the  said  first-men- 
tioned act,  to  wit,  on,  &;c.  at,  &cc.  (venue)  certain  persons,  to  wit,  the 
said,  be.  then  and  there  respectively  being  commissioners  for  putting 
mto  execution  the  powers  and  authorities  by  that  act  given  and  granted, 
did,  by  virtue  of  the  said  act,  duly  make  a  certain  call  for  the  payment  of 
an  instalment;  that  is  to  say,  an  instalment  of  20 per  cent,  on  the  sum  of, 
&c.  so  subscribed  by  the  said  defendant  as  aforesaid,  and  did  then  and 
there  duly  require  the  said  defendant  to  pay  the  sum  of,  inc.  on  or  before, 
&c.  to  the  treasurer  of  the  said  commissioners  ;  and  the  said  plaintiff,  who 
tt  the  time  of  the  making  of  such  last-mentioned  call  was,  and  from 
thence  hitherto  hath  been  such  treasurer,  further  saith,  that  no  other  in- 
stalment had  been  advanced,  or  call  been  made,  in  respect  of  the  money 
so  subscribed  as  last  aforesaid,  within  six  months  next  preceding  the  said 
• •  day  of,  &c.  of  all  which  said  premises  the  said  defendant  after- 
wards, to  wit,  on,  &c«  at,  be.  (ventu)  had  notice,  according  to  the  direc- 
tions of  the  said  act,  by  reason  whereof,  &c. — [Add  indebitatus  county  as 
caUe^  53,  also  a  count  on  an  account  stated.] 


•IV.    ON    AWARDS.  [^95] 

[Usual  cammencemeTU  in   debt  for  the  sum  in  the  awards  not  for  the  q^ 
Vol,  n.  40 
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o»       penalty  of  the  bond."] — ^For  that  whereas  certain  differences  (t)  baring 
AW4BDS.   j^^jj   j^j  jjgjug  depending  between  the  said  plaintiff  and  the  said  de- 

twurd, 

where  the       (t)  As  to  the  sufficiency  of  this,  see  su-  6l  R.  222,  S.  C.  which  decided,  that  in  debt 

•nbinis-       pra,  note.  on  an  award,  the  execution  of  the  eubmis- 

■ion  w«a         (^)   See    the  forms,  post,  397,    &c. — 7  sion  by  all    the  parties   must    be   proTed. 

by  arbitra-  Wentw.   Index,  514. — J.    B.    Moore,  674,  Bayley,  J.  observed,  **  I   hope  this  decision 

tion  bonds  as  to  awards  in  general,  and  the  remedies  will  have  the  effect  of  inducing  parties  to 

(A).              thereon,  &c.  see   Tidd's  Prae.  9th  edit.  810  declare   on   the  arbitration  bond.     By  de- 

to  845. — 3  Chit.   Com.  Law,  637  to  668. —  daring  on  the  award,   the  plaintiff  takes 

Watson  on  Awards. — Caldwell  on  Arbitra-  upon  himself  the  onus  of  proving  a  mutosl 

tions.    Kyd  on  Awards,  and  notes,  ante,  submission.     By  declaring  on  the  bond,  he 

24 1 . — (Chit.     Gen.    Pract.  vol.    ii.    73  to  transfers  the  burden  of  proof  on  the  de- 

126) — As  to  this  declaration,  and  the  ac-  fendant,  for  it  lies  on  the  latter  to  discbarge 

tion  on  awards  in  general,  see  the  forms  in  himself   from  the   penalty  by   showing   a 

assumpsit,  and  the  notes,  ante,  241,  and  the/  performance  of  the    conditions."      Where 

form  and  notes  in  2  Saund.  61,  62.     Id.  the  submission  is  by  bond,  and  the  award  is 

127,  8.     1  Saund.  163,  4.  to  do  some  collateral  act,  or  the  submission 

As  to  who  may  sue  on  the  award,  where  has  been   revoked,  debt  on  the  bond  is  the 

there  are  several  parties  to  the  submission,  only  form  of  remedy, 

see  3  J.  B.  Moore,  674. — 1  B.  &  B.  350,  S.  Where  the  parties  who  had  submitted  dis- 

C.  putes  to  arbitration   by  mutual  bonds  by  in- 

Form  of  Remedy, — Debt  lies  on  an  award  Aornemeni  under  sealyon  the  bonds  of  submis' 

for  the    payment  of  money,   whether   the  sion  made  within  the  time  limited  for  mak- 

submission  be  by  rule  of  court  or  by  deed,  ing  the  award,  agreed,  that  the  time  sboald 

or  by  writing  without  deed,  or  by  parol.     2  be  enlarged  to  a  future  day  ;  it  was  decided, 

Saund.  62  a,  n.  5. — 1  Sid.  452.— -3  B.  &  A.  that  an  action  of  debt  on  the  bond  would 

57. — (2  Chitt.    Gen.  Pract.    123,    124.) —  lie  for  non-performance  of  an  award  made 

But  to  maintain  debt  on  the  awards  it  is  after  the    original   time    had  expired,  bat 

necessary    that    the   whole   of  the  money  within  such   enlarged   time;  for  such  in- 

thereby  directed  to   be  paid  to  be  due  ;  and  dorsement    operated   as    a   defeasance   or 

that  the  cause  of  the  action  be  merely  for  further  defeasance  to  the  original  bond.    3 

non-payment  of  moneys  and  not   for    the  D.  &,  R.  446. — 2  B.  6l  C.  179 ;  S.  C<.     Bnt 

non-performance  of  any  other  act.     1  Hen.  if  the  indorsement  had  not  been  under  seal, 

Bla.  547. — 2  Saund.   62,  n.  5. — Ld.  Raym.  no   action  could   have  been  maintained  on 

1040.     And  debt  will  not  lie   against  exe-  the  bond  for  non-performance  of  the  award, 

cutors  or   administrators  on  an  award  made  3T.  R.  592,  n.     The   remedy  in   the  latter 

in  the  deceased's   life-lime,  unless  the  sub-  case  would  be   in  debt  or  assumpsit  on  the 

mission  were  under  a  seal,  because  the  de-  award,  or    assumpsit   on  the    agreement, 

ceased  might  have   waged  his  law.     Cro.  Watson  on  Awards,  202. 

£liz.  557,  600. — When    the   submission  is  Covenant  lies  on  a  submission  by  deed 

by  deed,   with  a  penalty^  and  the  award  is  for  the   non-performance   of  an   award,  or 

made   within  a  limited  time,  an   action  of  for  the  revocation  of  the  deed,  there  being 

debt  lies  upon   the  deed  for  the  n  on -per-  covenants  in  the  deed  to  perform  the  award, 

formance  of  the   award,  and  that  whether  1  D.  &   R.  106.— 5  B.  &  A.   507,  S.  C— 5 

the  award  be  for  the  payment  of  money,  or  East,  266.-4  B.  &,  C.  103.— 6  D.  &  R.  313, 

the    performance  of  a  collateral  act ;  3  T.  S.  C.    On  a  judgment  by  default  in  cotc- 

R.  529 ;  and  debt   would  lie  on  such  deed  nant  for  the  non-performance  of  an  award, 

for  revoking  it,  4  B.  &  C.  103.    6  D.  &  R.  the  Court  will  refer  it  to  the  Master  to  com- 

113,  S.  C.  pute  what  is  due  for  principal  and  interest 

Where  an  award  for  the  payment  of  mo-  on  the  award.    Tidd,  Uth  edit.  471. 

ney  is  made  under  bonds  of  submission,  the  As  to  when  assumpsit  lit  s,  see  ante,  S4I, 

party  to  whom  the  money  is  to  be  paid,  may  when   matters   are   referred    to  arbitration 

either  bring  an  action   upon  the  bond  for  without  bond,  and  the  arbitrators  award  a 

not  performing  the  award,  or  have  an  ac-  certain  sum  to  be  due,  it  may  be  recovered 

tion  of  debt  for  the  money,  and  declare  up-  under  a  count  on  an  insimuL  computassent. 

on  the  award  itself.— Freem.  Rep.  410,  415.  1  Esp.  Rep.,  194.— Se<i  vide,   Id.  377.    (A 

— 2  Stra.  923.    It  has  been  said,  that  when  sum  awarded  ~~to  be  due  upon  a  parol  sub- 

the  demand  is  merely  for  money  due  on  the  mission,  msy  be   recovered  under  a  count 

award,  it  is  in  general   more   advisable  to  for  tbe   original   claim,  using  the  award  as 

declare  on  the  award  as  above,  than  on  the  settling  the  amount  of  the  claim.     Allen  v. 

^ond,  in   order   to   avoid  the  delay  and  ex-  Milner,  2  Tyrw.  418. 

pense  of  a  writ  of  inquiry,  which  is  neces-  So  in  covenant  on  a   lease  an  award  is 

sary  when  the  action   is  on   the   bond,  and  good  evidence  of  the  quantum  of  damage*, 

,                  the  defendant  suffers  judgment  by  default.  6  Whitehead  v.  Tattersall,   1  Adol.    &   £1. 

East,  613.— Watson,  200.— But  on  the  other  491.) 

hand,  manv  advantages  are  gained  by  de-        Form  of  Declaration When    the  sub- 

elaring on tA6 bond, Mpeoiallyw  th* proofs;  mission  was  by  bonds,  and  the  award  is 

and  in  the  late  casein  7  B.  db  C.  427.— 1  M.  merely   to    pay  money,  the  plaintiflf  may 
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fendant  (Jc),  the  said  plaintiff  heretofore  to  wit,  on  be.  (date  of  deed)  ^^ 
at,  tc.  (venue)  •by  a  certain  bond  of  arbitration  (Z),  bearing  date,  to  *'"^•^"■•• 
wit;  the  nay  and  year  aforesaid,  became  bound  to  the  said  defendant  in  a 
certain  penal  sum  in  the  said  bond  mentioned  ;  and  the  said  defendant 
then  and  there,  by  a  certain  other  bond  of  arbitration,  bearing  date,  to 
wit,  the  day  and  year  aforesaid,  became  and  was  bound  to  the  said  plain- 
tiff in  a  certain  penal  sum  in  the  same  bond  mentioned,  which  said  bonds 
were  respectively  conditioned  to  (m)  [here  set  out  the  substance  of  the 
amditum,  which  may  be  thus]  abide  the  award  and  determination  of  E. 

either  declare    on    the  defendant'e  bond,  Leon.  72. 

irithoat  stating  the  condition  (aa  in  forois.  It  must  appear  that  the  award  waa  in 

post,  436.    1    8aund    168. — PI.  A.  352. — 3  form  as  well  as  in  substance,  made  accord- 

J.  B.  Moore,  674  ,)  or  may  set  out  the  bond  iogto  the  submission  ;  as  if  the  submission 

and  condition,  and  the  award 'and  breach,  be  on  the  terms  of  the  award,  being   in 

It  ii  best  to  adopt  the  former  mode  of  de-  writing,  and   under  the  hand  and  seal  of 

daring.      (See    per   Bayley,  J.  7  Bar.    &.  the  arbitrator,  it   will  not  suffice  to  aver  on- 

Cr.427;  1  Man.  &.  Ryl.  S.  U.)  ly  that  it  was  in  writing  ;  and  an  averment 

The  notes  to  the  form  in  assumpsit,  ante,  that  the  award  was  duly  made  would  not 

S41,  will,  for  the  most  part,  be  here  appli-  cure   the    defect. — 2  Marsh.  301,  308.- 


eabb.    In  debt  on  the  award,  it  is  necessa-  Taunt.  645,    S.   C— 3  M.   &,  S.    512.— 2 

tj  to  state,  by  way   of  inducement,  the  na-  Saund.  62  b,  n.  5. — Ante,  242. 

turt  of  ihe  differences  that  had  arisen  be-  So  where  time  and  place  are  fixed  in  the 

tween  the   parties.     The  concise  averment  submission  for  the  delivery  of  the  award,  it 

adopted  in^the  above  form,  will  suffice.    2  must  be  shown  that  the  award  was  correct 

Saand.-62,  n.  1.     In  some  cases,  however,  in  those    particulars. — Cro.    Jac.     577. — 3 

itwoald,  perhaps,  be  as  well  to  state  them  Mod.  331. — But  where  it  is  provided  **that 

more  minutely,  as  in   the  form,  post,  308.  the   award  shall   be   made  in  writing,  &c. 

Id  such  action ,  on  the  award,  the   mutual  ready  to  be   delivered    to  the   parties  in  d if. 

lobmission   must  be   stated,  2  Saund.  62,  ference,  or  such   of  them  as   shall  require 

note  1,  though   the   mode  of  submission,  as  the  same,  on  or  before  a  certain  day,"  it  is 

whether  in   writing  or  not,   needs   not  be  sufficient  to  state   that  the  arbitrator  made 

•hown.    Id.     Where,   however,  the  parties  his  award  without  stating  that  it  was  ready 

ireboand  by  their  submission  in  a  different  to  be  delivered,  although  the  precedents  in 

maaner  irom  what  they  would  in  general  common  use  contain   this   latter  averment, 

be  liable,  it  is  necessary  to  state  the  terms  1  Saund.  3*27  b,  n. — Watson,  207. 

of  that  submission  in  that  particular  case.  There  is  no  occasion  to  make  any  profert 

2  Stand.  61,  n.— 7  T.  R.  352.-1  B.  &,  B.  of  the  award,  and  this,  though  it  be  under 

^.—Watson    on  Awards,  205.    The  sub-  the  hand  and   seal  of  the  arbitrator,  Styles, 

mission  need   not  be  stated  at  full   length,  459. 

bor  the  substance  and   legal  effect  of    it  There  is  no  occasion  to  state  defendant 

ihoald  be  stated.     It  mast  l»e  so  stated  as  had  notice  of  the  award,  anlesis  the  submis* 

to  correspond   with  and  support  the  award,  sion  expressly  require   it.    2  Saund,  62,  n. 

Show.  bl.     A  profert  of  the  deed  is  neces.  — Ante,  242. 

nry,  8  T.  R.  571.     Where  six  partners  en-  Where  money  is  awarded  to  be  paid  at  a 

tered  into  two  bonds  of  submission  to  arbi-  particular  time  and  place,  it  does  not  ap< 

tratjon  ;  in  the  one,  three  gave  a  joint  and  pear  to  be  necessary  to  state  the  attendance 

•everal  bond  to  the  other  three,  condition-  of  the   plnintiff  at  the  place,  or  a  demand 

'd  for  the  due  performance  of  the  award,  by  the  plaintiff  there.    2  B.  &.  B.  233 ;  but 

and  the  three  latter  gave  a  simitar  bond   to  it  is  otherwise  >vhere   money  is  awarded  to 

the  three  former.     In   the  recital  of  the  be   paid  at  a  certain   time  and  place,  on  a 

boods,  the  differences  were  stated  to  be  de-  collateral  thing  being;  done  by  the  plaintiff, 

pending  between  the   above  bounden  three  as  on  giving  a  covenant,  or  the  like,  and  in 

And  the  above  named  three.     In  setting  out  that  case  it  must  be  alleged  that  the  plain- 

thebondin  the  declaration,  the  differences  tiff  was   ready  at  the  place   to  perform  his 

were  laid   to  be  depending  between   the  six  part  of  the  award. — 2  Chit.  Rep.  40. — Wat- 

panies  collectively.     It  was  held,  this  was  son,  208. 

no  variance.     3  J.  B.  Moore,  674. — 1  B.  &  (A;)  What  not  a  variance  in  description  of 

B3oO,  S.  C.  parties  to  the  deed,  3  J.  B.  Moore,  674.     1 

It  is  sufficient  to  state  so  much  of  the  B.  &  B.  350,  S.  C. — Supra,  note, 

tvard  only  as  to  entitle  the  plaintiff  to  his  (/)  As  to  the   statement  of  the  mode  of 

ftclion.    2  Ssund.  62  b,  n.  5. — Ante,  243,  n.  submission,  see  supra,  note. 

^•— I  Bnrr.  280.— 1  Salk.   72.     It  is  safest  (m)  The  submission  must  be  so  sUted  as 

to  use  the  very   words  of  the   award.     It  to  correspond  with  and  support  the  award. 

will   do   to    state,  that  *'  amongst    other  — Supra,  note,  395  a. — Show.  81. 
things,"  it  was  awarded,  Lit.  Rep.  312.— 1 
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IWAROf* 


Tha 
award. 


[*397] 


F.  of,  tic.  an  arbitrator  indifferently  elected  and  named,  as  well  by  (n) 
and  on  the  part  and  behalf  of  the  said  defendant,  as  by  and  on  the  be- 
half of  the  said  plaintiff,  to  arbitrate,  award,  order,  adjudge,  and  deter- 
mine of  and  concerning  all  and  all  manner  of  action  and  actions,  cause 
and  causes  of  action,  suits,  bills,  bonds,  specialties,  judgments,  executions, 
extents,  quarrels,  controversies,  trespasses,  damages,  and  demands  whatso- 
ever, at  any  time  theretofore  had,  made,  moved,  brought,  commenced, 
sued,  prosecuted,  done,  suffered,  committed,  or  depending  by  and  between 
the  said  parties,  or  any  or  either  of  them,  so  as  the  said  award  should  be 
made  in  writing,  under  the  hand  of  the  said  E.  F.  (o),  and  ready  to  be 
delivered  to  the  said  parties  in  difference,  or  such  of  them  as  should  de- 
sire the  same  on  or  before,  &c.  And  the  said  plaintiff  further  saith,  that 
the  said  E.  F.  having  taken  upon  himself  the  burden  of  the  said  arbitra- 
tion, did  in  dbe  manner,  and  within  the  time  for  that  purpose  appointed, 
to  wit,  on,  &c.  (date  of  award)  at,  &c.  (venue)  duly  make  and  publish 
his  award  in  writing  subscribed  with  his  own  proper  hand  (p)  of  and  con- 
cerning the  said  matters  in  difference  between  the  said  parties  ready  to  be 
delivered  to  the  said  parties  in  difference,  or  such  of  them  as  should  de- 
sire the  same,  and  bearing  date,  to  wit,  the  day  and  year  last  aforesaid, 
and  did  thereby  award  and  direct  (q)  that  the  said  defendant  should  pay 
to  the  said  plaintiff  the  sum  of  — 4,  [set  ovt  the  award  so  far  as  relates 
to  the  payment  of  the  money,]  which,  when  paid,  should  be  in  full  satis- 
faction or  all  claims  and  demands  of  the  said  plaintiff  upon  or  against 
the  said  defendant  for  or  in  respect  of  the  said  matters  in  difference  ;  and 
the  said  E.  F.  did  thereby  further  award  and  direct  that  *the  said  plaintiff 
should  pay  [forty  guineas]  as  and  for  the  costs  of  that  his  award  (r),  and 
that  the  said  defendant  should,  upon  demand,  repay  to  the  said  plaintiff, 

or  to ,  his  solicitor,  one  moiety  of  such  sum  of  forty  guineas,  and 

that  in  all  other  respects  the  said  parties  respectively  should  bear  their 
own  costs  of  that  reference  ;  as  by  the  said  award,  reference  being  there- 
unto had,  will  more  fully  appear,  of  which  said  award  tiie  said  defendant 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  (venue)  had 
notice  (s).  And  although  the  said  defendant  did  afterwards,  to  wit,  on, 
&;c.  pay  to  the  said  plaintiff  the  said  sum  of  — L  in  the  said  award  men- 
tioned, yet  the  said  defendant  did  not,  on  the  said  day  in  the  said  award 
in  that  behalf  mentioned,  pay  to  the  said  plaintiff  the  said  sum  of  — L 
in  the  said  award  mentioned,  or  any  part  thereof,  nor  hath  he  since  paid 
the  same,  or  any  part  thereof,  although  to  pay  the  said  last-mentioned  sum 
of  money  the  said  defendant  was  requested  by  the  said  plaintiff,  to  wit 
on,  &c.  appointed  for  the  payment  of  the  said  sum  of  — L  to  wit,  at, 
&c.  (venue)  aforesaid,  whereby  an  action  hath  accrued  to  the  said  plain- 
tiff to  demand  and  have  of  and  from  the  said  defendant  the  said  sum  of 


(n)  This  is  necessary,  2  Stra.  923.— 
Saand.  61  g.  note  2. — 1  Burr.  278. 

(o)  This  will  depend  on  the  terms  of  the 
bond,  see  2  Marsh.  304.— 6  I'aunt.  645,  S. 
C. — Ante,  395  a,  note. 

(p)  As  to  tJiis  allegation  see  2  Saand.  62 
b.  n.  5. — Ante,  395.  note. — If  required  to 
be  sealed  or  subscribed  by  the  arbitrator, 
tbe    averment    must    be    accordingly.- 


Marsh.  301.— 6  Taunt  645,  S.  C.  3  M.  Sl 
S.  512.— Ante,  395,  note. 

(7)  It  is  sufficient  to  show  so  much  of 
the  award  only  as  to  entitle  the  plaintiff  to 
his  action. — 2  Saund.  62  b.  n.  5. — 1  Burr. 
280—1  Sailk.  72.— Ante,  395,  note. 

(r)   Qtuere,  if  this  be  legal,  ti  East,  13. 

(s)  The  reference  to  the  award  is  unne- 
cessary ;  and  it  is  in  general  unnecessary 
to  state  defendant  had  notice  of  it. 
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>,  paicel  of  the  said  sum  above  demanded  (i). — [Aid  an  indebitatus       o* 
anait  in  debt,  (m  award,  as  ante,  89,   abo  covnts  for  money  paid,  and  •^^^*'**' 
an  account  stated  in  debt,  and  common  conclusions,  as  ante,  387. —  When 
m  iUerest  count  is  useful,  see  1  Gow,  C.  N.  P.  18,  3  Campb.  468.] 

*For  that  whereas  divers  disputes,  controversies,  and  differences  having    [*398] 
triseo  and  being  depending  between  the  said  plamtiffan^  the  said  defendant  On  an 
of  and  concerning  divers  sums  of  money  claimed  by  the  said  plaintiff  to  be  *^'^ 
due  to  him  from  the  said  defendant,  and  also  of  and  concerning  an  agree-  ^uMt  tcTa 
meat  for  the  purchase  by  the  said  defendant  from  the  said  plaintiff  of  the  Judge's 
lease,  good-will,  and  fixtures  of  a  certain  house  and  premises,  used  as  **'**®'  (*''^ 

t  baker's  shop,  in  W street,  in  the  county  of  M.  the  said  plaintiff,  to 

wit,  in  Trinity  Term,  in  the year  of  the  reign  of  our  lord  the  now 

kiog,  commenced  an  action  at  law  in  his  majesty's  court  of  .King's  Bench, 
at  W.  against  the  said  defendant  for  tlie  recovery  from  her  of  the  said 
sum  of  money  so  claimed  to  be  due  to  him  as  aforesaid ;  and  the  said 
plaintiff  also,  to  wit,  in  Trinity  Tenn  aforesaid,  commenced  a  suit  in  the 
High  Court  of  Chancery  against  the  said  defendant  to  compel  a  specific 
performance  of  the  said  agreement,  and  which  said  action  or  suit,  at  the 
time  of  making  the  order  hereinafter  mentioned,  was  depending  and  un- 
determined, to  wit,  at,  &c.  and  thereupon   heretofore,  to  wit,  on,  &c.  at, 

kc.  (venue)  by  an  order  of  the  honorable  Mr.  Justice  L then  being 

ooe  of  the  justices  of  the  said  court  of  King's  Bench,  made  in  the  said 
action,  dated,  be.  (the  date)  it  was,  amongst  other  things  ordered  (let  the 
foUounng  correspond  with  the  order),  with  the  consent  of  the  attomies  on 
both  sides  in  the  said  cause,  that  all  matters  in  difference  between  the  said 
parties  thereto,  should  be  referred  to  the  award,  order,  arbitrament,  final  end 
and  determination  of  G.  H.  esq.  so  that  he  should  make  and  publish  his 
award  in  writing,  of  and  concerning  the  matters  aforesaid,  ready  to  be 
delivered   to   the   said   parties,  or   either  of  them   requiring   the   same, 

on  (w)  or  before  the day  of in  the  year,  &c.  and  that  the 

costs  of  the  said  action  should  abide  the  event  of  the  said  award  to  be 
made  and  published  as  aforesaid,  and  that  the  costs  of  the  said  references 
should  be  in  the  discretion  of  the  said  arbitrator,  and  that  the  said  parties 
did  and  should  respectively  in  all  things  duly  abide  by,  and  perform  the 
said  award  as  therein  directed  ;  and  that  neither  of  the  said  pardes  should 
bring  or  prosecute,  or  cause  to  be  brought  or  prosecuted,  any  writ  of  error, 
or  file  any  bill  in  equity  against  the  said  arbitrator,  or  against  each  other ; 
and  the  said  plaintiff  further  saith,  that  by  another  order  of  the  said 

Mr.  Justice  Lt^ afterwards,  to  wit,  on,  &c.  to  wit,  at,  &c.  aforesaid, 

the  time  for  the  making  of  the  said  award  was  duly  enlarged   (x)  until, 

^  (0  Arbitratore  ma?  recover  a  compensa-  within  a  reasonable   time,  3   M.  &  S.  147. 

tion  for  their  trouble,  and  plaintiff  may  It  is  open  to  the  parties  to  the  agreement 

claim  a  moiety  of  the  expense  irom  defend-  to  request  the  arbitrator  to  proceed   within 

ant,  1  Oow*B  Ca.  Ni.  Pri.  18.  a  reasonable  time,  and  if  he  neglect  or  re- 

{u)  See  the   notes  to  the  preceding  form,  fuse,  they  may  revoke  bis  authority. 
Bee  other  forms,  5  Wentw.  336  to  354.-2        (x)  In  the  statement  of  the  enlargement 

Mod.  Ent.  219,  243,  259,  to  269  —Where  the  precise  day  is  immaterial.     1  Gow,  C. 

there  is  a  reference   at  Nisi  Prius  which  is  N.  Pri.  6. — It  was  said  by  Le  Blanc,  J.  1 

afterwards   made  a  rule  of  court,   it  is  said  M.  &  S.  2,  that  the  terms  of  the  reference 

an  action   lies  on  such   rule. — Sid.  452.-3  ought  never  to  render  it  necessary  to  have 

Bar.  Ol  Aid.  57,  ante,  395,  n.  a  Judge's  order  to  enlarge  the  time,  but 

(w)  If  no  time   be  limited  for  making  the  that  it  ought  to  be  left  to  the  discretion  of 

•waid,  Um  arbitrator  ia  bound  to  proceed  the  arbitrator  alone,  to  do  at  he  may  re* 
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on 

▲WARDI. 


[•400] 


&c.  as  by  such  order,  reference  being  thereto  ^ad,  will  more  fiiBy 
appear ;  and  the  said  plaintiff  in  fact  says,  that  afterwards,  and  before 
the  expiration  of  the  said  enlarged  time  for  making  the  said  award,  to  wit 
on,  &c.  (date  of  award)  at,  &c.  (venue)  aforesaid,  the  said  G.  H.  in 
pursuance  of  the  said  orders,  having  taken  upon  himself  the  burden  of 
the  said  arbitration,  (this  is  usually  taken  from  the  recitals  in  the  award) 
and  having  deliberately,  and  at  large  heard,  read,  and  duly  and  raaturelj 
examined,  weighed,  and  considered,  all  and  singular  the  allegations, 
vouchers,  proofs,  and  evidences  brought  and  produced  before  him,  by  and 
on  the  parts  and  behalf  of  the  said  parties  respectively,  touching  the  said 
matters  in  dispute  and  difference  between  them,  and  referred  to  him  as 
aforesaid,  did  make  and  publish  his  award,  arbitrament,  final  end,  and  de- 
termination in  writing,  of  and  concerning  the  said  premises,  ready  to  be 
delivered  to  the  said  parties  in  difference,  or  such  of  them  as  should  require 
the  same,  and  bearing  date,  to  wit,  the  day  and  year  last  aforesaid,  and 
did  thereby  award,  order  and  direct  that  (here  set  out  the  award  for  the  pay- 
ment  of  money)  the  said  defendant  was  justly  and  truly  indebted  to  the 
said  plaintiff  in  respect  of  his  claims  in  the  said  action  as  aforesaid,  in  the 
sum  of  £ —  of  lawful  money  of  Great  Britain,  and  the  said  G.  H.  did 
thereby  award,  order,  and  direct  that  the  said  defendant  should  pay  to 
the  said  plaintiff  or  his  order,  the  sum  of  £ — ,  on,  &c.  (y)  ;  and  the 
said  arbitrator  did  thereby  further  find,  that  the  aforesaid  agreement  be- 
tween the  parties  relative  to  the  aforesaid  lease,  good-will  and  fixtures, 
was  not  binding  upon  them,  and  the  said  ^arbitrator  did  therefore  declare 
the  same  void  accordingly  ;  and  the  said  arbitrator  did  award  and  declare, 
that  tlie  said  plaintiff  had  no  claim  or  demand  whatsoever  against  the 
said  defendant  in  respect  or  on  account  of  the  said  agreement,  and  be 
did  thereby  order  and  award,  that  the  said  plaintiff  should  immediately 
cause  his  said  suit  against  the  said  defendant  in  the  said  Court  of  Chan- 
cery to  be  dismissed  in  due  manner,  with  costs  to  be  paid  and  sustained 
by  himself  And  the  said  arbitrator  did  also  thereby  fiirther  order  and 
award  the  said  defendant  forthwith  to  deliver  up  the  possession  of  the 
said  house  and  fixtures  to  the  said  plaintiff,  and  that  the  said  defendant 
should,  when  required,  and  upon  being  duly  indemnified  by  him  the  said 
plaintiff  in  that  respect,  permit  and  suffer  him  to  make  such  use  of  his 
name,  and  do  such  other  acts  as  he  should  be  advised  was  and  were 
necessary  to  be  done  by  him  to  enable  him  to  sue  for,  and  recover  the 
rents  then  due  and  owing  from  any  person  or  persons  whomsoever,  for 

or  in  respect  of  the  said  house  and  premises  in aforesaid,  or*  any 

part  tliereof,  and  which  said  rents  the  said  arbitrator  did  thereby  award 
and  declare  the  said  plaintiff  to  be  entitled  to  for  his  own  use  and  benefit 
And  the  said  arbitrator  did  thereby  award,  order,  and  determine,  that  the 
costs  of  the  said  reference,  and  of  that  his  award,  should  be  borne,  paid 

quire ;  in   that  case   there  was  a  proviso  in  expiration  of  the  original  time,  that  he  re- 

the  Judge's   order,  that  the  award  should  quired  further  time,  although  the  Judge'* 

be  made  on  or  before  a  day  certain,  but  order  granting  such  further  time,  was  not 

that  if  the   arbitrator  should  not  then  be  obtained  till  a  subsequent  day. 
prepared,  that  the  time  should  be  enlarged        (y)  If  money   due  on   a  balance  of  le- 

as  he  might  reqvire^  and  a  Judge  of  the  counts  is  awarded  to  be  paid  on  a  partico- 

court  think  reasonable  and  just;  and  it  was  lar  day,  and  at  a  particular  place,  it  carrief 

held,  that   the  time  for  making  the  award  interest  from   that  day,   if  duly  demanded 

was  duly  enlarged  by  the  arbitrator  indors-  at  the  place  appointed,  3  Campb.  466. — 8^ 

ing  on  the  order,  on  the  day  preceding  the  1  Qow,  18,  as  to  the  reoorery  of  intsrtft 
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for,  and  sustained  by  the  said  plaintiff  and  defendant  in  equal  shares  aqd       ^^ 
proportions,  upon  payment  of  tifie  said    sum  of  £ —  and  the  due  perform-  ^^^■^*- 
aoce  of  that  his  award;  and  he  did  thereby  further  award,  order,  and  direct, 
that  the  said  plaintiff  and   defendant  should  forthwith  in  due  manner  exe- 
cute to  each  other  a   general  release  of  all  matters  whatsoever  in  dispute 
aad  difference  between  them  as  aforesaid,  up  to  the  date  of  the  said  rule 

or  order  of  the  said day  of as    by  the  said  award,   reference 

being  thereunto  had,  will  more  fully  and  at  large  appear;  of  which  said 
award  the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  had  notice  (z),  to  wit,  at,  &c.  (venue)  aforesaid.  And  the  said 
plaintiff  further  saith,  that  afterwards,  to   wit,  on  Wednesday  next  after 

the  Octave  of  St.  Martin,  in  Michaelmas  Term,  in  the year  aforesaid, 

it  was  duly  ordered  by  the  said  court,  that  the  said  first-mentioned  order 
of  the  honorable  Mr.  Justice  L.  should  be  entered  and  made  a  rule  of  the 
*said  court;  and  the  said  plaintiff  further  saith,  that  the  costs  of  the  said  L  ^^H 
action,  afterwards,  to  wit,  on  the  day  and  yea^  last  aforesaid,  to  wit,  at, 
be.  (venue)  aforesaid,  were  duly  taxed  at  a  large  sum  of  money,  to  wit, 
the  sum  of  £ —  of  like  lawful,  &c.  of  all  which  said  premises  the  said 
defendant  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  there  had 
notice;  yet  the  said  defendant,  did  not  nor  would,  on  the  said,  &c.  or  at 
any  time  before  or  smce,  although  often  requested  so  to  do,  pay  to  the 
said  plaintiff  the  said  sum  of  — L  ih  the  said  award  mentioned,  and  the 
said  sum  of  — L  or  any  part  thereof,  but  hath  hitherto  wholly  neglect- 
ed and  refused,  and  still  neglects  and  refuses  so  to  do,  to  wit,  at,  &^c. 
aforesaid,  whereby  an  action  hath  accrued  to  the  said  plaintiff  to  demand 
and  have  of  and  from  the  said  defendant,  the  said  sums  of  — L  and  — L 
amounting,  to  wit,  to  the  sum  of  — L  parcel  of  the  said  sum  above  demand- 
ed, &c.     [Money paid,  account  stated^  and  common  conclusion  in  debtJ\ 


V.  ON   BYE-LAWS. 
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London,  to  wit. — ^The  Royal  college  of  surgeons  in  London  complain  of  P^^|  ^^  * 
Samuel  Hunt  bemg  in   the   custody  of  the  marshal  *of  the  Marshalsea  of  for*pay^' 
our  Lord  the  now  king,  before  the  king  himself,  of  a    plea  that  he  render  xment  of  an 
unto  them  the  said  royal  college,  the  sum  of  £2  of  lawful  money  of  Great  *"°"*^ ' 
Britain,  which  he  owes  to,  and    unjustly  detains   from  them.     For  that  in  pnrsu- 
whereas  his  late  Majesty  King  George  the  Third,  by  his  certain  letters  *nce  of  a 
patent  under  the  great  seal  of  England,  bearing  date  at  Westminster,  the  ^.f^^d  to 
22d  day  of  March,  in  the  40th  year  of  his  reign,  and  which  said  letters  the  col- 
patent,  sealed  as  aforesaid,  the  said    royal  college  now    bring  here  into  ^*^  °^ 
court,  the  date  whereof  is  the  same  day  and  year  aforesaid,  after  reciting,  /a{.*^°"* 

[•402] 

(z)  As  to  the  notice  of  and  reference  to  115, 120.->2  Mod.  Ent.  225,  230  ^Lil.  Ent. 

the  award,  see  ante,  395,  n.  153.— 5    Wentw.  166  to  222.— 7  Id.  501   to 

(a)   This  form    was  settled  with  great  503.— 1  Wills.  Rep.  281.— 1  Hen.  fila.  370. 

care  by  the  then  Solicitor-General,  Sir  Vi.  —1  Burr.  235.-3  Burr.  1847.— 1  B.   &  P. 

carjr    Gibbs,  upon    examination    of     the  100— 2  M.  &,  P.  J94.    As  to  bje-laws  in 

form  in  7  Wentw.  383,  and  other  forms,  general,  see  Com.  Dig.  tit.  <*  By  Law"  per 

See  other  forms,  1  Lat.  562.— Thomp.   Ent.  totum,    2  Chit.  Com.  Law,  217  to  224.— 


402  DECLARATIONS   IN   DEBT. 

ov  BTE-    S^c. — [Recites  a  charter  granted  by  Edward  the  Fourth,  by  which  he  in" 
^^^*'     corporated  the  barbers  freemen  of  the  city  of  London,  and  gave  twelve 
Charter,     ^^  eight  of  them  power  to  elect  governors  to  direct  the  art  of  surgery ; 
March,  40  ^^^  ^  charter  of  the  32d  Henry  the  Eighth,  which,  after  stating  that  two 
G.  3.  reci-  companies  of  surgeons,  one  called  barbers,  and   the  other  surgeons,  were 
eh^Tten^  Men  in  existence,  unites  them  into  one  body  corporate,  called  "  The  MaS' 
and  Stat-    ters  and  Governors  of  the  Mystery  of  and  Commonalty  of  the  Barbers 
'**«••         and  Surgeons  of  London ;"  and  directs,  that  they  shall  be  impleaded  by 
that  name.     It  then  recites  the  charter  of  5   Car.  %  which  confirms  to  the 
united  company  all  their  privileges,  possessions,  and  powers,  and  empow* 
ers  them  to  elect  two  masters,  and  ten  examiners  of  surgeons  annually,     h 
next  sets  forth  the  18  Geo,  2,  whereby   the  barbers  and  surgeons  were 
again  made  distinct  corporations  ;   the  incorporation  effected  in  the  reign 
of  Henry  the  Eight  was  declared  void,  and  those  who  had  been  regular^ 
ly  admitted  surgeons,  were  made  a  distinct  body  corporate,  to  be  called  and 
impleaded  by  the  name  of  ^^  Master,  Governors,  and  Commonalty  of  the 
Art   and  Science  of  Surgeons  of  London,^^    and  to  take  to  themselves 
property  not  exceeding  £200  per  annum  in  value.     The  charter  then  pro^ 
ceeds  to  state,  that  this  incorporation  has  been  dissolved,  and  that  his  itfa- 
jesty  thereby  constituted  James  Earle,  and  the   other  members  of  the  late 
company,  a  body  corporate  and  politic,  vnth  a  common  seal,  by  the  name 
[♦403]    of  "  The  Royal  College  of  Surgeons,"  enabling  them  to  purchase,  and 
hold  a  hall  or  coundhhouse,  fyc.      It  then  ^authorizes  the  college  to  elect 
twenty-one  persons  to  be  a  court  of  assistants,  of  whom  ten  should  be  ex- 
aminers  of  surgeons  for  the  college,  one  of  which  latter  number  sho\dd  be 
principal  master,  and  two  other  governors;  and   then  proceeds   to  enable 
the  masters,  governors,  with  ten  of  the  members  of  the  court  of  assistants^ 
to  hold  courts  to  make,  confirm,  or  annul  bye-laws.     It  then  appoints  the 
first  master,  governors,  examiners,  and  assistants,  the  latter  for  life,  the 
two  former  for  a  year,  and  directs  the  time  of  their  meeting,  and  the  oath 
they  are  to  take ;  it  prescribes  the  annual  election  of  masters  and  govemr 
ors.     It  then  precludes  aU  persons  not  regularly  educated,  fyc.  from  be' 
coming  members,  and  concludes  tvith  a  promise,  that  the  parties  may  act 
to'th©^"*''  under  the  charter  without  testifying  their  assent  to  it  in  writing.]     As  by 
charter,      the  said  letters  patent  of  his  said  late  majesty,  under  the  great  seal  of  Eng- 
land, reference  being  there  into  had,  will,  amongst  other  tilings,  more  fully 
and  at  large  appear.     And  the  royal  college  further  say,  that  after  the 
making  of  the  said  letters  patent,  and  within  thirty  days  next  afW  the 

To  secure  an  obedience  to  a  bye-law,  a  Jis  to  the  Declaration. — ^The  declaration 
penalty  should  be  annexed  to  the  breach  of  must  state  the  particular  facts  which  sab- 
it — 5  Co.  63  b. — 3  Leon.  265. — If  the  bye-  ject  the  defendant  to  the  penalty,  therefore 
law  does  not  regulate  the  mode  of  recover-  a  count  stating  the  penalty  as  being  forfeit- 
ing the  penalty,  an  action  of  debt  lies  for  ed  under  and  by  virtue  of  a  certain  bye- 
it,  1  Rol.  Ab.  266,  C.  pi.  3,  and  the  bye-law  law  of  the  company  before  that  time  duly 
may  ordain,  that  it  shall  be  recovered  by  made,  is  bad,  on  special  demurrer,  1  fi.  A 
debt,  5  Co.  64.  a— 1  Rol.  Ab.  366,  C.  pi.  2,  P.  98;  and  see  2  M.  db  P.  164.— The  pow- 
er that  the  chamberlain  of  London  shall  er  of  making  bye-laws  is  incident  to  every 
bring  debt  for  it,  Id.  Ibid. — But  a  bye-  corporation,  but  the  law  implies  the  right 
law,  *'that  none  but  freemen  shall  keep  to  be  in  the  whole  body,  and  if  it  be  exer- 
shop,'*  cannot  confine  the  action  for  the  cisable  bv  a  select  part  of  it,  such  power 
penalty  to  the  port-mote  court,  where  none  must  be  shown.  1  B.  db  P.  100, 101.  Doug, 
but  the  sheriff  or  coroner  (who  must  be  158,  9 ;  see  a  form  in  2  M.  &  P.  164,  held 
freemen)  can  array  a  jury,  3  Burr.  1847,  bad  for  not  averring  a  condition  precedent 
1856. 


Reference 
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date  thereof,  and  upwards  of  fourteen  days  before  the  day  of  holding  the  ^' 
meeting  hereinafter  next  mentioned,  to  wit,  on  the  25th  day  of  March,  '•^^■• 
A.  D.  1800,  to  wit,  at,  &c.  aforesaid,  in  the  parish  of  St.  M.  le  B.  in  the 
W.  of  C.  the  said  Charles  Hawkins  then  and  there  being  such  master  of 
the  said  college  of  surgeons  as  aforesaid,  and  the  said  W.  L.  and  G.  C. 
then  and  there  being  such  governors  of  the  same  college  as  aforesaid,  did, 
in  pursuance  of  the  said  letters  patent,  give  and  publish  in  the  gazette,  a 
certain  notice,  bearing  date  the  2dth  day  of  March,  in  the  year  last  aforesaid, 
that  they,  the  said  masters  and  governors  of  the  said  college,  did  appoint 
and  direct  that  the  members  of  the  said  court  of  assistants  of  the  said  col- 
lege, in  the  said  letters  patent  named,  should  meet  on  Thursday,  the  3d 
day  of  April  then  next,  at  two  o'clock  in  the  afternoon  precisely,  at  the 
hall  or  council-house  of  the  said  college,  situate  in  Portugal  Row,  in  Lin- 
coln's Inn  Fields,  in  the  county  of  Middlesex,  (the  same  being  the  place 
at  which  the  persons,  members  of  the  said  late  corporation,  had  usually 
held  their  meetings  for  upwards  of  six  months  then  last  past) ;  and  that 
the  said  members  of  the  said  court  of  assistants,  for  carrying  into  effect 
the  said  letters,  and  of  such  intended  meeting  of  the  said  court  of  assist- 
ants, they,  the  said  master  and  governors  did  thereby  give  that  public  no- 
tice to  all  persons  who  were  or  might  be  concerned  or  interested  therein. 
And  the  said  *royal  college  of  surgeons  further  say,  that  after  the  making  [*404] 
of  the  said  letters  patent,  and  within  thirty  days  next  after  the  said  date 
thereof,  suid  upwards  of  fourteen  days  after  the  giving  such  notice  as  afore* 
said,  to  wit,  on  the  10th  day  of  April,  in  the  year  of  our  Lord  1800 
aforesaid,  being  the ,  time  mentioned  and  appointed  in  the  said  notice,  the 
said  master  and  governors,  and  the  said  other  members  of  the  said  court 
of  assistants  in  the  said  last-mentioned  letters  patent  named  and  appoint- 
ed, did  in  pursuance  of  the  same  letters  patent,  and  of  the  said  notice, 
meet  at  the  said  hall  or  council-house  of  the  said  college  in  the  said  notice 
mentioned,  and  did  then  and  there  duly  holc^  a  court  of  assistants  for  car- 
rying into  effect  his  said  late  majesty's  said  letters  patent,  and  did  adminis- 
ter unto  each  other  respectively,  and  each  of  them  did  then  and  there 
take  the  said  respective  oaths,  as  directed  and  required  by  the  said  last- 
mentioned  letters  patent  as  aforesaid.  And  the  said  royal  college  further 
say,  that  at  the  said  meeting  it  was  then  and  there  duly  resolved  by  the 
said  master,  governors,  and  other  members  of  the  said  court  of  assistants 
so  assembled,  and  so  constituting  the  said  court  of  assistants  as  aforesaid, 
that  in  pursuance  of  the  said  clause  in  the  said  charter y  which  related  to 
the  election  of  three  new  members  of  the  court  of  assistants  to  fill  up  the 
then  present  vacancies  therein,  a  court  of  assistants  should  be  holden  at 
the  said  college,  being  the  said  hall  or  council-house  of  the  said  college, 
situate  in  Portugal  Row  aforesaid,  for  the  purpose  of  such  election,  on 
Friday,  the  2d  day  of  May,  then  next,  at  two  o'clock  precisely,  the  same 
being  within  one  month  next  after  the  first  meeting  of  the  said  court  of 
assistants,  as  aforesaid.  And  the  said  royal  college  of  surgeons  further 
say,  that  the  said  Samuel  Hunt,  before  the  day  of  the  date  of  the  said 
last-mentioned  letters  patent,  to  wit,  on  the  4th  day  of  June,  in  the  year 
of  our  Lord  1789,  was  a  member  of  the  said  late  corporation  of  surgeons, 
established  by  the  said  act,  made  and  passed  in  the  18th  year  of  the  reign 
of  his  said  late  Majesty  King  George  the  Second,  and  so  remained  and 
eontmued  such  member,  until  the  dissolution  thereof^  to  wit,  at  London 
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^  *v*'   aferettid,  in  the  parish  and  watd  aforesaid.    And  the  said  royal  college  of 

^^^*'     surgeons  further  say,  that  the  said  Samuel  Hunt,  so  having  been  such 

member  of  the  late  corporation  of  surgeons  as  aforesaid,  afterwards,  and 

after  the  making  of  the  said  last-mentioned  letters  patent,  to  wit,  on  the 

[•405]  2jg^  j^y  ^f  ^pril,  in  the  year  of  our  Lord  1800  Aforesaid,  at  London 
aforesaid,  in  the  parish  and  ward  aforesaid,  was  willing  to  become,  and  be 
a  memb^  of  the  said  college,  by  the  said  last*mentioned  letters  patent, 
established  and  incorporated,  and  did  afterwards,  and  withm  six  calendar 
months  after  the  date  of  the  said  letters  patent,  to  wit,  on  the  same  day 
and  year  last  aforesaid,  that  is  to  say,  at  London  aforesaid,  in  the  parish 
and  ward  aforesaid,  testify  his  acceptance  of  his  said  late  majesty's  said 
letters  patent,  and  his  consent  to  become  a  member  of  the  said  college,  by 
then  and  there  signifying  such  his  acceptance  and  consent  in  writing,  to 
the  court  of  assistants  of  the  said  college ;  and  which  said  acceptance 
and  consent  of  the  said  Samuel  Hunt  was  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  duly  entered  in  a  certain  book  kept  by  the  said 
court  of  assistants  for  that  purpose,  at  the  said  hall  or  council-house  of  the 
said  college,  situate  in  Portugal  Row  aforesaid,  to  wit,  at  London  afore- 
said, in  the  parish  and  ward  aforesaid  ;  and  the  said  Samuel  Hunt  then 
and  there  became,  and  was  and  still  is  a  member  of  the  said  Royal  Col- 
lege of  Surgeons  in  London,  to  wit,  at  London  aforesaid,  in  the  paiish 
and  ward  aforesaid.  And  the  said  Royal  College  of  Surgeons  further 
say,  that  after  the  makmg  of  the  said  letters  patent,  and  within  one  month 
next  after  the  said  first  meeting  of  the  said  court  of  assistants  as  aforesaid, 
to  wit,  on  the  2d  day  of  May,  in  the  year  of  our  Lord  1800  aforesaid,  at 
the  said  college,  being  the  said  hall  or  council-house  of  the  said  college, 
situate  in  Portugal  Row  aforesaid,  in  pursuance  of  the  said  resolution,  the 
said  master,  and  the  said  governors,  and  the  said  other  members  of  the 
said  court  of  assistants',  so  named  and  appointed  in  the  said  letters  patent 
as  aforesaid,  did  then  and  there  assemble,  and  duly  hold  a  court  of  asost- 
ants  of  the  said  college  of  surgeons,  to  wit,  at  London  aforesaid,  in  the 
parish  and  ward  aforesaid.  And  the  said  Royal  College  further  say,  that 
at  the  said  court  of  assistants  so  assembled  as  last  aforesaid,  the  said  mas- 
ter, governors,  and  other  members  of.  the  said  court  of  assistants,  so  nam- 
ed in  the  said  letters  patent  as  aforesaid,  did  ^hen  and  there  duly  elect 
John  Samuel  Charlton,  Edward  Ford,  and  William  Norris,  to  fill  up  the 
said  three  vacancies,  then  existing  in  the  said  court  of  assistants,  and  the 
said  three  last-mentioned  persons  were  then  and  there  duly  elected,  and 
then  and  there  became  members  of  the  said  court  of  assistants.  And  the 
said  royal  college  further  say,  that  afterwards,  and  within  six  calendar 
r«4ogi  months  after  *the  date  of  the  said  letters  patent,  to  wit,  on  the  said  ^ 
day  of  May,  in  the  year  of  our  Lord  1800  aforesaid,  to  wit,  at  London 
aforesaid,  in  the  parish  and  ward  aforesaid,  the  said  master,  governors,  and 
other  members  of  the  said  court  of  assistants,  so  named  and  appointed  in 
the  said  letters  patent  as  aforesaid,  did  respectively  duly  testify  their  ac- 
ceptance of  the  said  letters  patent,  and  their  consent  to  become  memben 
of  the  said  college,  by  then  and  there  signifying  such  their  acceptance  and 
consent  in  writing,  which  said  acceptance  and  consent  was  then  and  there 
duly  entered  in  a  certain  book  kept  for  that  purpose,  at  the  said  hall  or 
council-house  of  the  said  college,  situate  as  aforesaid  ;  and  that  within 
the  Bind  six  calendar  months,  to  wit,  on  the  same  day  and  year  last  afixe* 
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said,  diyersy  to  wit,  100  members  of  the  said  late  dissolved  corporation,   ^  vvv* 
and  also  divers,  to  wit,  SO  persons,  who,  since  the  dissolution  thereof,  had     ^^*' 
obtained  such  letters  testimonial  as  aforesaid,  under  a  seal,  purporting  to 
be  the  seal  of  the  said  late  dissolved  company  or  corporation,  did,  in  like 
manner,  duly  testify  their  acceptance  of  the  said  letters  j>atent,  and  their 
consent  to  become  members  of  the  said  college,  to  wit,  at  London  afore* 
said,  in  the  parish  and  ward  aforesaid,  which  same  acceptance  and  consent 
was  then  and  there  also  duly  entered  in  the  said  book.     And  the  said  roy- 
al college  further  say,  that  afterwards,  to  wit,  on  the  2d  day  of  June,  in 
the  year  of  our  Lord  1800  aforesaid,  at  the  said  college,  situate  in  Portu- 
gal Row  aforesaid,  a  court  of  assistants  of  the  said  royal  college  of  sur* 
geons  was  then  and  there  duly  holden,  and  that,  at  such  last-mentioned 
meeting  of  the  said  court  of  assistants,  the  said  John  Samuel  Charlton, 
Edward  Ford,  and  William  Norris,  having  respectively  duly  accepted  the 
said  office  of  members  of  the  said  Court  of  assistants,  the  said  oath,  so  di- 
rected by  the  said  letters  patent  to  be  taken  by  the  members  of  the  said 
court  of  assistants  as  aforesaid,  was  duly  administered  to  each  of  them,  the 
said  John  Samuel  Charlton,  Edward  Ford,  and  William  Norris,  and  they  did 
then  and  there  respectively  take  the  said  oath  as  directed  and  required  by 
the  said  letters  patent,  to  wit,  in  London  aforesaid,  in   the  parish  and 
ward  aforesaid  ;  and  the  said  royal  college  of  surgeons  further  say,  that  af- 
terwards, to  wit,  on  the  8th  day  of  January,  in  the  year  of  our  Lord  1803, 
at  the  said  college,  being  the  said  hall  or  council-house  of  the  said  col- 
lege, situate  in  Portugal  Row  aforesaid,  the  said  George  Chandler,  then 
and  there  being  the  principal  master  of  the  ^aid  college,  and  the  said    [*407] 
Thomas  Keate  and  Charles  Blicke,  then  and  there  being  the  governors 
of  the  said   college,  and  the  said  Charles    Hawkins,  Jonathan  Wathen, 
William  Lucas,  Samuel  Howard,  James  Earle,  William  Long,  Thomas 
Foster,  John   Birch,  John    Heavmside,  John    Howard,  William   Blizard, 
Henry  Cline,  David  Dundas,  John  Samuel  Charlton,  Edward  Ford,  and 
William  Norris,  together  with  James  Ware  and  Edward  Home,  then  and 
there  being  the  whole  of  the  members  of  the  said  court  of  assistants,  did 
then  and  there  respectively  duly  assemble,  and  duly  hold  a  court  of  as- 
astants  of  the  said  royal  college  of  surgeons,  in  order  to  treat  and  consult 
about  and  concerning  the  rule,  order,  state,  and  government  of  the  said 
college ;  and  the  said  last-mentioned  master,  governors,  and  court  of  as- 
sistants, being  so  assembled  as  aforesaid,  did  in  pursuance  and  by  virtue 
of  the  said  letters  patent,  (make  and  ordain  the  following  bye-law,  rule.  The  nak* 
•ad  ordinance,  the  same  appearing  to  them,  the  said  master,  governors,  j,"^.i|[^ 
vid  court  of  assistants,  so  assembled  as  last  aforesaid,  requisite  and  con- 
venient for  the  regulation,  government,  and  advantage  of  the  said  col- 
lege and  the  same  bye-law,  rule,  and  ordinance,  not  being  contrary  to 
l&w,  and  whereby  it  was  then  and  there  duly  ordained)  that  every  member 
of  the  court  of  assistants  should  annually  pay  the  sum  of  40i.  and  every 
other  member  of  the  college,  who  should  residerin  or  within  seven  nules 
of  the  city  of  London,  should  pay  the  sum  of  20$,  towards  defraying 
the  necessary  charges  and  expenses  of  the  college,  which  several  annual 
sums  should  be  due  and  payable  upon  the  24th  day  of  June  in  every  year, 
•nd  the  first  thereof  should  be  due  and  payable  upon  the  24th  day  of 
June,  1802 ;  which  said  bye-law,  rule,  and  ordinance,  so  made  and  or- 
^od  u  afbrasaid,  afWwards,  to  wit,  on  the  same  day  and  year  hit 


407  1IBCLARATION8   IM   DEBT. 


OH  BTK- 
LAWI. 


aforesaid,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid,  pursuant 
to  the  directions  of  the  said  last-mentioned  letters  patent,  was,  according 
'anoTof  ^  ^®  Statute  in  'Such  case  made  and  provided,  examined,  approved  ol^ 
bye-law  and  allowed  by  the  right  honorable  John  Lord  Eldon,  then  lord  high 
by  ohan-  chancellor  of  Great  Britain,  the  right  honorable  ELdward  Lord  J^lenbo- 
chief  jus-  i^ugh,  then  chief  justice  of  his  late  majesty,  assigned  to  hold  pleas  in  the 
tice,  Ae,  court  of  our  said  lord  the  now  king,  before  the  king  himself,  and  the  right 
honorable  Richard  Pepper  Lord  Alvanley,  then  lord  chief  justice  of  his 
Notiee  to  '^^^  majesty,  of  the  bench  at  Westminster,  to  wit,  at  London  aforesaid,  in 
defend-  the  parish  and  ward  aforesaid  ;  of  all  which  said  several  premises  the  said 
u^^-  Samuel  Hunt,  afterwards,  to  wit,  on  the  same  day  and  year  last  aforesaid, 

Reeidence  &t  London  aforesaid,  in  the  parish  and  ward  aforesaid,  had  notice.    And 
of  defend-  the  said  royal  college  of  surgeons  further  say,  that  the  said  Samuel  Hunt, 
in  Mven'    ^  being  such  member  of  the  said  royal  college  of  ^surgeons  as  aforesaid, 
miles,  and  on  the  said  21st  day  of  April,  in  the  year  of  our  Lord  1800  aforesaid,  re-, 
liability  to  sided,  and  hath  thence  hitherto  resided  within  seven  miles  of  the  city  of 
^4081    ^^^^°'  ^  ^^^'  ^^  Littie  St  Martin's  Lane,  in  the  parish  of  St  Martin  in 
I"         ^    the  Fields,  in  the  city  and  liberty  of  Westminster,  in   the  county  of  Mid- 
dlesex, to  wit,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid  ;  and 
by  means  thereof,  and  by  virtue  of  the  said  bye-law,  he  the  said  Samuel 
Hunt,  after  the  making  of  tiie  said  bye-law,  to  wit,  on  the  24th  day  <^ 
June,  in  the  year  of  our  Lord  1804,  at  London  aforesaid,  in  the  parish 
and  ward  aforesaid,  became  liable  to  pay,  and  ought  to  have  paid  to  the 
said  royal  college  of  surgeons,  a  large  sum  of  money,  to  wit,  the  sum  of 
205.  of  lawful  money  of  Great  Britain,  for  one  year  of  the  said  contribu- 
tion, ending  on  the  said  24th  day  of  June,  in  the  year  of  our  Lord  1804, 
aforesaid,  towards  defraying  the  necessary  charges  and  expenses  of  the 
said  royal  college ;  whereby,  and  by  reason  of  the  said  last-mentioned 
sum  of  money  being  and  remaining  wholly  unpaid,  an  action  hath  accrued 
to  tiie  said  royal  college  of  surgeons  to  demand  and  have  of  and  from  the 
said  Samuel  Hunt  the  said  sum  of  20s.  parcel  of  the  said  sum  above  de- 
manded. 

Second  ^^^  whereas  also  his  late  majesty  King  George  the  Third,  by  his  c«v 

coont        tain  Other  letters  patent  under  the  great  seal  of  England,  bearing  date  at 
more  con-  Westminster,  the  said  22d  day  of  March,  in   the  40th  year  of  his  reign 
''^'  aforesaid,  and  which  said  last-mentioned  letters  patent,  sealed  as  afore- 

said, the  said  royal  college  of  surgeons  now  bring  here  into  court,  the  date 
whereof  is  the  same  day  and  year  last  aforesaid,  after  reciting,  amongst 
other  things,  that  the  corporation  of  master,  governors,  and  commonalty 
of  the  art  and  science  of  surgeons  of  London,  had  become  and  then  was 
dissolved,  did,  of  his  special  grace  and  mere  motion,  and  at  the  bumble 
^  petition  of  James  Earle,  esq.  the  then  late  master  of  the  aforesaid  then 
late  corporation  of  surgeons,  for  himself,  his  heirs  and  successors,  will,  oi^ 
dain,  constitute,  and  declare,  give  and  grant  unto  the  aforesaid  James 
Earle,  and  unto  all  the  members  of  the  said  then  late  corporation  of  mas- 
p*409]  ter,  *govemors,  and  commonalty  of  the  art  and  science  of  surgeons  of 
London,  having  been  admitted  and  approved  surgeons  within  the  rules  of 
said  company,  and  also  unto  all  such  persons  who,  upon  or  since  the  dis- 
solution of  the  said  corporation  should  have  obtained  letters  testimonial, 
under  a  seal,  purporting  to  be  the  seal  of  the  said  late  dissolved  corpora- 
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tion,  authorizing  them  to  practice  the  art  and  science  of  surgery,  that  oh  btk- 
tbey,  from  henceforth  forever  thereafter,  should  be  and  remain,  by  virtue  ^^^*' 
of  the  ssdd  last-mentioned  letters  patent,  one  body  corporate  and  politic, 
by  the  name  of  the  royal  college  of  surgeons  in  London,  and  by  the  same 
name  should  and  might  have  perpetual  succession,  and  a  common  seal,  with 
power  to  break,  alter,  and  make  anew  the  said  seal,  from  time  to  time,  at 
their  will  and  pleasure,  and  by  the  same  name  should  and  might  implead,  and 
be  impleaded,  before  all  manner  of  justices,  in  all  courts,  and  in  all  manner 
of  actions  and  suits ;  and  his  said  late  majesty  did,  by  ihe  said  letters  pa- 
tent, further  will  and  please,  that  it  should  and  might  be  lawful  to  and 
hr  the  said  college,  thereby  established  and  incorporated,  from  time  to 
time,  in  the  manner  thereinafter  mentioned,  to  elect,  choose,  and  appoint 
twentj-^one  persons  to  be  the  court  of  assistants  of  the  said  college,  of 
which  court  of  assistants  ten  persons  should,  at  all  times,  be  constituted 
and  appointed  examiners  of  surgeons  for  the  said  college,  and  of  such  ten 
persons  one  should  be  principal  master,  and  two  others  should  be  govern- 
ors, to  be  respectively  qualified  and  admitted  in  such  manner,  and  to 
continue  in  the  said  offices  respectively  for  such  time  or  times  as  by  the 
said  last-mentioned  letters  patent  was  thereinafter  ordered  and  appointed  ; 
and  that  it  should  and  might  be  lawful  for  the  master  and  governors  of  the 
said  college,  or  for  one  of  them,  together  with  ten  or  more  of  the  mem- 
bers of  the  said  court  of  assistants  for  the  time  being,  when  and  as  often 
as  to  any  one  of  the  master  or  governors  should  seem  meet,  to  hold  courts 
and  assemblies,  in  order  to  treat  and  consult  about  and  concerning  the 
role,  order,  state,  and  government  of  the  said  college ;  and  also  that  it 
should  and  might  be  lawful  to  and  for  the  said  master  and  governors,  and 
court  of  assistants,  so  assembled,  or  the  major  part  of  them,  to  make,  or- 
dain, confirm,  annul,  or  revoke,  from  time  to  time,  such  bye-laws,  ordinan- 
ces, rules,  and  constitutions,  as  to  them  should  seem  requisite  and  conven- 
ient for  the  regulation,  government,  and  advantage  of  the  said  college,  so 
as  such  bye-laws,  ordinances,  rules,  *and  constitutions,  should  not  be  con- 
trary to  law,  and  in  all  such  cases  as  should  be  necessary,  be  examined, 
approved  of,  and  allowed,  as  by  the  laws  and  statutes  of  this  realm  is 
provided  and  required  ;  and  his  said  late  majesty,  by  his  said  letters  pa- 
tent, did  further  will  that  Charles  Hawkins,  esq.  one  of  his  principal  ser^ 
jeant-surgeons  should  be  and  he  was  thereby  constituted  and  appointed 
the  first  master  of  the  said  college  of  surgeons,  and  that  William  Long, 
and  George  Chandler,  esqrs.  should  be  and  they  were  thereby  constituted 
and  appointed  the  first  governors  of  the  same ;  and  that  the  said  Charles 
Hawkins,  William  Long,  and  George  Chandler,  together  with  J.  W.,  W. 
L.,  S.  H.,  and  W.  C,  esqrs.  the  said  James  Earl,  Thomas  Kent,  esqrs. 
the  surgeon-general  to  his  said  late  majesty's  forces,  and  Charles  Blicke, 
esq.  should  be,  and  they  were  thereby  constituted  and  appointed  the  first 
examiners  of  surgeons  for  the  said  college  ;  and  also  that  the  said  Charles 
Hawkins,  William  Long,  George  Chandler,  and  J.  W.,  esqrs.  the  said  W. 
L.,  S.  H.,  W.  C,  J.  E.,  and  C.  B.,  T.  F.,  esq.  J.  B.,  esq.  the  said  T. 
K.  H.,  J.  H.,  W.  B.,  and  H.  C,  esqrs.  D.  D.,  esq.  the  other  of  his  said 
Majesty's  principal  serjeant-surgeons,  and  such  three  other  persons  as  should 
be  elected  to  that  office,  on  the  day  whereon  the  court  of  assistants  of  the 
said  college  thereby  incorporated  should  first  meet,  after  the  date  of  his 
said  Majesty's  letters  patent,  or  at  a  court  of  assistants,  to  be  holden  with- 
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ov  BTi-  iQ  one  month  then  next  after,  should  be,  and  they  were  thereby  constituted 
^^^*'  the  first  court  of  assistants  of  the  said  college  of  surgeons  thereby  incor* 
porated  and  established ;  and  it  was  his  said  Majesty's  further  will  and 
pleasure,  that  after  the  day  of  the  date  of  his  said  last-mentioned  letter? 
patent,  no  person,  except  those  who,  before  the  day  of  the  date  of  the  said 
last-mentioned  letters  patent,  were  members  of  the  late  corporation  of  suiw 
geons,  established  by  the  said  act  made  and  passed  in  the  18th  year  of  the 
reign  of  his  said  Majesty's  royal  grandfalhar  King  George  the  Second,  and  al- 
so excepting  such  persons  as  should  have  received  such  letters  testimonial  as 
in  the  said  last-mentioned  letters  patent  mentioned,  under  a  seal  purport* 
mg  to  be  the  seal  of  the  late  dissolved  company  or  corporation  of  surgeons, 
should  be  capable  of  becoming  a  member  of  the  said  college,  thereby  es- 
tablished, unless  he  should  have  obtained  letters  testimonial  of  his  quali- 
fications to  practice  the  art  and  science  of  surgery,  under  the  common  seal 
[•411]  of  the  college  thereby  established;  but  every  person  *who  should  here- 
after obtain  such  letters  testimonial  under  the  common  seal  of  the  college 
aforesaid,  should  thereby,  by  virtue  of  such  letters  testimonial,  become,  and 
may  be  constituted  a  member  of  the  said  college  ;  subject  to  all  the  regula- 
tions, provisions,  and  bye-laws  of  the  said  college  ;  and  it  was  h'ls  said  Ma- 
jesty's further  will  and  pleasure,  that  the  members  of  the  said  late  corpora- 
tion, and  such  other  persons  who,  since  the  dissolution  thereof,  should  have 
obtained  such  letters  testimonial  under  a  seal,  purporting  to  be  the  seal  of 
the  late  dissolved  company  or  corporation  as  aforesaid,  and  who  should  be 
willing  to  become  and  be  members  of  the  said  college  thereby  established 
and  incorporated,  should  testify  their  acceptance  of  his  said  Alajesty's  let- 
ters patent,  and  their  consent  to  become  members  of  the  said  college,  by 
signifying  such  their  acceptance  and  consent  in  writing,  to  the  court  of 
assistants,  within  six  calender  months  after  the  date  of  hb  said  Majesty's 
said  letters  patent,  who  should  cause  such  acceptance  and  consent  to  be  en<> 
tered  in  certain  books,  to  be  kept  for  tiiat  purpose  at  the  hall  or  council- 
house  of  the  said  college ;  and  the  said  court  of  assistants  were,  by  the 
said  letters  patent,  required  to  keep  such  books,  and  have  such  entries 
made  therem  acccffdingly,  as  by  the  said  lastF-mentioned  letters  patrat  of 
his  said  late  Majesty,  under  the  great  seal  of  England,  reference  bein| 
thereunto  had,  will,  amongst  other  things,  more  fully  and  at  large  appear; 
and  the  said  royal  college  of  surgeons  further  say,  that  the  said  Samuel 
Hunt,  before  the  day  of  the  date  of  the  said  lastrmentioned  letters  pa- 
'  tent,  to  wit,  on  the  said  4th  day  of  June,  in  the  year  of  our  Lord  1789, 
was  a  member  of  the  said  late  corporaticm  of  surgeons,  established  by  the 
said  act,  made  and  passed  in  the  18th  year  of  the  reign  of  his  said  late  Ma* 
jesty  King  George  the  Second,  and  so  remained  and  continued  such  mem- 
ber thereof,  until  the  dissolution  thereof,  to  wit,  at  London  aforesaid,  jo 
the  parish  and  ward  aforesaid  ;  and  the  said  royal  college  of  surgeons  in  Loo* 
don  further  say,  that  the  said  Samuel  Hunt,  so  having  been  such  member 
of  the  said  late  corporation  of  surgeons  as  aforesaid,  afterwards,  and  after 
the  making  of  the  said  last-mentioned  letters  patent,  to  wit,  on  the  2 1st 
day  of  April,  in  the  year  of  our  Lord  1800  aforesaid,  at,  be.  was  willing 
to  become  and  be  a  member  of  the  said  college,  by  the  said  last-mentioned 
letters  patent  established  and  incorporated,  and  did  afterwards,  and  within 
six  calendar  months  after  the  date  of  the  said  letters  patent,  to  wit,  oo 


^ih»  nme  day  and  year  last  aforesaid,  at,  be.  aforesaid,  testify  his  accep-   ow  btb« 
UDce  of  his  said  late  Majesty's  said  last-»mentioned  letters  patent,  and  his     ^^^** 
oooseot  to  become  a  member  of  the  said  college,  by  then  and  there  signi- 
^ing  such  his  acceptance  and  consent  in  writing,  to  the  court  of  assistants 
of  the  said  college ;  and  the  said  S.  H.  then  and  there  became,  and  was, 
and  still  is,  a  member  of  the  said  royal  college  of  surgeons  in  London,  to 
wit,  at  London   aforesaid,  in  the   parish  and  ward  aforesaid ;   which  said 
lastrmentioned  letters  patent,  after  ^e  making  thereof,  to  wit,  on  the  2d 
dtj  of  May,  in  the  year  of  our  Lord  1800  aforesaid,  at  London  aforesaid, 
in  the  parish  and  ward  aforesaid,  was  duly  accepted  by  the  said  master 
ind  governors,  and  other  members  of  the  said  court  of  assistants  therein 
Duned,  and  also  by  divers,  to  wit,  one  hundred  members  of  the  said  late 
dissolved  corporations,  and  also,  by  divers,  to  wit,  twenty   persons,  who 
nnce  the  dissolution  thereof,  had  obtained  such  letters  testimonial  as  afore- 
said, under  a  seal,  purporting  to  be  the  seal  of  the  said  late  dissolved  com- 
pany or  corporation;   and  the  said  royal  college  further  say,  that  after* 
waids,  to  wit,  on  the  8th  day  of  January,  in  tlie  year  of  our  Lord  1802 
aibresaid,  at  the  said  college,  being  the  said  hall  or  council*house  of  the 
said  college,  situate  in  Portugal  Row  aforesaid,  the  said  George  Chandler 
then  and  there  being  the  principal  master  of  the  said  college,  and  the  said 
Thomas  Keate  and  Charles  Blicke  then  and  there  being  the  governors  of 
the  said  college,  and  the  said   Charles  H.,  J.  W.,  W.  L.,  S.  H.,  J.  £., 
n,  Ij.,  X.  P.,  J.  B.,  J.  H.,  J.  H.,  W.  B.,  H.  C,  D.  D.,  J«  S.  C,  £•  F», 
W.  N.,  J.  W.,  and  £•  H.  then  and  there  being  members  of  the  said  court 
of  assistants,  did  then  and  there  respectively  duly  assemble  and  duly  hold 
a  court  of  assistants  of  the  said  rojral  college  of  surgeons,  in  order  to  treat 
tod  consult  about  and  concerning  the  rule,  order,  state,  and  government 
of  the  said  college  ;  and  the  said  lastrmentioned  master,  governors,  and     * 
covt  of  assistants  bebg  so  assembled  as  aforesaid,  did  then  and  there,  in 
porsuance  and  by  virtue  of  the  said  last-mentioned   letters   patent,  duly 
flttke  and  ordain  the  following  bye-law,  rule,  and  ordinance,  the  same  ap« 
Paving  to  them  the  said  master,  governors,  and  court  of  assistants  so  as* 
sembled   as   last  aforesaid,  requisite  and   convenient   for  the  regulation, 
government,  and  advantage  of  the  said  college,  and  the  same  bye-law, 
nde,  and  ordinance  not  being  contrary  to  law ;  and  whereby  it  was  then 
^d  there  duly  ordained,  that  every  member  of  the  court  of  assistants 
^should  annually  pay  the  sum  of  forty  shillings,  and  every  other  member    [^413] 
of  the  college  who  should  reside  in  or  within  seven  miles  of  the  city  of 
widoQ,  should  pay  the  sum  of  twenty  shillings  towards  defraying  the  ne- 
^^^sary  charges  and   expenses  of  the  college,  which  several  annual  sums 
■^KMild  be  due  and  payable  upon  the  24th  day  of  June  in  every  year ; 
uid  the  first  part  thereof  should  be  due  and  payable  upon  the  24th  day  of 
"'^e,  1802 ;  which  said  last-mentioned  bye-law,  rule,  and  ordinance,  so 
^de  and  ordamed  as  last  aforesaid,  afterwards,  to  wit,  on  the  same  day 
^i  year  last  aforesaid,  at  London  aforesaid,  in  the  parish  and  ward  afore- 
^id,  and  pursuant  to  the  directions  of  the  said  last-mentioned  letters  pa- 
^<^t,  and  according  to  the  form  of  the  Statute  m  such  case  made  and  pro- 
^od,  was  examined,  approved   of,  and  allowed  by  the  right  honorable 
John  Lord  Eldon,   then  lord  high .  chancellor  of  Great  Britain,  the  right 
honorable  Lord  Ellenborough,  Aen  chief  justice  of  his  late  majesty,  as- 
^td  to  hold  pleas  in  the  court  of  our  said  lord  the  now  king,  before  the 


^   I 
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ov  BTi.  king  himself,  and  the  right  honorable  Richard  Pepper  Lord  Alvanlejr, 
LAWi.  ^gjj  Jqjp^j  chief  justice  of  his  late  Majesty,  of  the^  bench  at  Westminster, 
to  wit,  at  London  aforesaid,  in  the  parish  and  ward  aforesaid :  of  all 
which  said  several  premises  the  said  Samuel  Hunt,  afterwards,  to  wit,  on 
the  same  day  and  year  last  aforesaid,  at  London  aforesaid,  in  the  parish 
and  ward  aforesaid,  had  notice ;  and  the  said  royal  college  of  surgeons 
further  say,  that  the  said  Samuel  Hunt,  being  such  member  of  the  said 
royal  college  of  surgeons  as  aforesaid,  on  the  21st  day  of  April,  in  the 
year  of  our  Lord  1800  aforesaid,  resided,  and  hath  thence  hitherto  resid- 
ed, within  seven  miles  of  the  city  of  London,  to  wit,  in  the  parish  of  St 
Martin  in  the  Fields,  in  the  city  and  liberty  of  Westminster  aforesaid,  in 
the  county  of  Middlesex,  aforesaid,  to  wit,  at  London  aforesaid,  in  the  parish 
and  ward  aforesaid ;  and  by  means  thereof,  and  by  virtue  of  the  said  bye- 
law,  he  the  said  Samuel  Hunt,  after  the  making  of  the  bye-law,  to  wit,  on 
the  24th  day  of  June,  in  the  year  of  our  Lord  1804,  at  London  aforesaid,  in 
the  parish  and  ward  aforesaid,  became  and  was  liable  to  pay,  and  ought 
to  have  paid  to  the  said  royal  college  of  surgeons,  a  large  sum  of  money, 
to  wit,  the  sum  of  twenty  shillings,  of  lawful  money  of  Great  Britain,  Ibr 
one  year  of  the  said  contribution,  ending  on  the  said  24th  day  of  June, 
in   the  year  of  our  Lord  1804  aforesaid,  towards  defraying  the  necessary 

[*414]  charges  and  expenses  of  the  said  royal  college,  whereby,  *and  by  reason 
of  the  said  last-mentioned  sum  of  money  being  and  remaining  wholly  un- 
paid, an  action  hath  accrued  to  the  said  royal  college  of  surgeons,  to  de- 
maiKi  and  have  of  and  from  the  said  Samuel  Hunt  the  said  last-mentioned 
sum  of  twenty  shillings,  residue  of  the  said  sum  above  demanded;  yet 
the  said  Samuel  Hunt,  (although  often  requested  so  to  do)  hath  not  as  yet 
paid  the  said  sum  of  forty  shillings  above  demanded,  or  any  part  thereof, 
to  the  said  royal  college  of  surgeons,  but  hath  hitherto  wholly  neglected 
and  refused,  and  still  wholly  neglects  and  refuses  so  to  do,  to  wit,  at  Lon- 
don aforesaid,  in  the  parish  and  ward  aforesaid ;  to  the  damage  of  the 
said  royal  college  of  surgeons  of  £10,  and  therefore  they  bring  their 
suit,  &c. 


OH  FOE.  V.  ON  JUDGMENTS  OF  FOREIGN  OR  INFERIOR 

***"  COURTS. 


JUDO- 
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▲VD  JUDO- 
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MKirnoF       ^^^  ^^^  whereas  the   said  plaintiff,  heretofore,  to  wit,   at  a  supreme 


court  of  judicature  of  our  sovereign  lord   the  king,  holden  at  the  town  of 
couBTs.    St.  Jago  de  la    Vega,  in  and  for  the  island  of  Jamaica,  and  within  the 

On  a  Jft- 

f  ^'^^     t       (^)  ^'  ^  when  debt  or  aseampsit  lies  on  Roi.  277,  and  lee  form  of  declaration,  Soot- 

i*?m         thejudgmentof  a  foreign  or  inferior  court,  v.  Bevan,   2  Bar.  &,  Adol.  78.)    See  tlw 

V^M^^*        Me  ante,  243,  notes.    (Becquet  v.  Macar-  ai  to  when  such  judgment  is  conelusirei  id. 

thy,  2  Bar.  &  Adol.  951  ;  1   Crom.  M.  4k  Also  .as  to  the  form  of  the  declaration,  id. 


(1)  See  the  precedent,  Richards,  Adm.v.  Biokley,  13  Serg.  &  Rawle,  395,  which  wu 
debt  upon  a  Barbadoes  jud^ent.  When  the  foundation  of  the  foreign  judgment  ii  a 
specialty,  and  it  is  so  stated  in  the  declaration,  the  Statute  of  Limitation  (actio  non  Men- 
•it)  is  not  a  good  plea,  ibid. 


\ 
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of  the  said  court  (c),  to  wit,  at,  &c.  (9enue)  the  last  Thursday    <>»  'oi^ 
in  August,  in  the  —  year  of  the  reign  of  our  said  lord  the  king,  and  in     jj/^o. 

the  year  of  our  Lord  — — ,  before  the  honorable ,  esq.  chief  judge  of  hkhts  or 

the  said  court,  and  his  associates,  then  sitting  judges  of  the  same  court  by  "'«wo» 
the  consideration  and  judgment  of  the  same  court,  recovered  against  the  said 
defendant,  as  well  the  sum  of  £ — current  money  of  the  said  bland  of 
Jamaica,  for  his  damages  which  he  had  sustained  by  occasion  of  the  non- 
perfennance  of  certain  promises  and  undertakings  before  that  time  made 
by  the  said  defendant  to  the  said  plaintiff,  as  also  the  sum  of  £^-  current 
money  of  the  said  island  of  Jamaica,  for  his  costs  and  charges  by  him 
about  his  suit  in  that  behalf  expended,  to  the  said  plaintiff,  *by  the  said  [^415] 
court  of  his  own  assent,  then  and  there  adjudged,  whereof  the  said  de- 
fendant is  convicted,  which  said  judgment  still  remains  in  that  court,  in 
foil  force  and  effect,  in  no  wise  satisfied,  recovered,  or  annulled,  (that  is 
to  say)  at,  be.  (venue)  aforesaid.  And  the  said  plaintiff  in  fact  saith, 
that  he  hath  not  yet  obtained  execution  of  the  aforesaid  judgment,  and 
that  the  damages,  costs,  and  charges  aforesaid,  in  form  aforesaid  recovered, 
are  of  great  value,  to  wit,  of  the  value  of  £—  (rf)  of  lawful,  &c.  to  wit, 
at,  fee.  (venue)  aforesaid,  whereby  an  action  hath  accrued  to  the  said 
plaintiff,  to  demand  and  have,  of  and  from  the  said  defendant  the  said 
sum  of  £^-  parcel  of  the  said  sum  above  demsLnded.^~[Add  counts  on 
deity  for  the  debt  upon  which  the  judgment  was  obtained^  money  counts, 
and  the  account  staiedJ] 

For  that  whereas   heretofore,  to  wit,  on,  &c.  a  certain  decree  and  sen*  On  a 
tence  was  made,  in  and  by  his  majesty's  court  of  sessions  in  Scotland,  to  ^i^  f«) 
wit,  at,  &c.  (venue)  in  a  certam  matter  then  depending  in  the  same  court 
wherein  the  said  plaintiff  was  pursuer,  and  the  said  defendant  was  defend- 
er, by  which  said  decree  it  was  found,  and  the  lords  of  council  and  ses- 
sions being  the  judges  of  the  same  court,  did  thereby  then  and  there  find 
the  said  defendant  Uable  to  the  said  plaintiff  in  the  sum  of  £—  sterling, 
as  the  said  plaintiff's  salary  for  eighteen  nights  he  had  been  engaged  to ' 
perform  by  the  said  defendant  at  certam  theatres,  be. — [Set  out  the  ad- 
judicatory  part  of  the  decree  carefuUy]  as  by  the  said  decree  and  sen- 

(e)    The«e  wordi   are  aaneoeasary,  and        (e)  Bee  Uie  form  in  amimpiit,  and  notet, 

the  declaration    woald  be    good    wiihoat  ante,  245,  and  that  aMumptit  liei,  eee  1  M. 

them,  npon  special  demurrer,  1  Will.  319,  6l  P.  663.— 4   Bing.  686,  S.  C.    Debt  liet 

3SI0.— Com.  Dig.   Pleader,  2  W.  12.     See  upon  the  decree  of  a  colonial    court  (of 

form  in  aseampeit,  and  notet,  ante,  243;  Equity)  which  has    no  power  to  enforce 

and  notes  to  the  next  precedent.  its  decrees  in  this  oonntrj,  1  Campb.  253. 

(d)  To  ascertain  the  ralue  in  thia  caae,  It  does  not  lie   on  a  decree  of  (an  Eng- 

maltiplj  the  current  money  by  five,  and  lish)  court  of  Equity,  (though  it  be  for  the 

then  diyide  by  seven,  which  produces  the  payment  of  a  specific  sum  of  money,  when 

amount  in  sterling  English  money.    (The  it   is    founded  on  equitable  considerations 

yalue  to  be  recovered  is  that  sum  in  ster-  only,)  3  B.  &  A.  52 ;  (2)  nor  on  a  mere 

ling  money  which  the  currency  would  have  interlocutory  order  of  a  court  of  law,  2  H. 

produced  according  to  the  actual  rate  of  B.  246.    4  Taunt.  705.  when   it  lies  on  a 

exchange  between  Jamaica  and  England  at  rule  of  reference,  1   Sid.  452. — ^2  B.  <Sl  A. 

the  date  of  the  judgment,  Scott  e.   Beyan,  57. 
2  Bar.  A;  Adol.  78.) 

(2)  In  Pennsylyania  an  action  of  debt  is  maintainable  on  a  decree  of  a  court  of  Equity 
of  a  sister  state  for  the  payment  of  money.  £yana  adm.  v.  Tatem,  9  Serg.  &  Rawle, 
^SSt.  -The  eonsidemtioBS  upon  which  the  decree  was  founded  do  not  appear  by  the  re- 
port* 
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Off  icoTOH  tence  more  fully  appears  (f)^  of  which  said  decree  and  sentence   the 
DtcRsi.   jefenjjmt  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  fcc.  (vemie) 
aforesaid,  had  notice,  which  said  decree  and  sentence  still  remain  in  full 
force  and  effect,  not  in  anywise  reversed,  set  aside,  or  otherwise  vacated ; 
and  the  said  plaintiff  hath  not  obtained  any  satisfaction  of  or  upon  the  said 
decree  or  sentence  for  the  said  several  sums  of  money  so  decreed  and  or- 
dained as  aforesaid,  whereby  an  action  hath  accrued  to  the  said  plaintiff, 
to  demand  and  have'  of  and  from  the  said  defendant  the  said  sum  of  £ — 
Beoond      parcel  of  the  said  sum  above  demanded.     And  whereas  also  the  said  de- 
•omit      ^  fendant  afterwards,  to  wit,  on  the  said,  &^c.  at,  &c.   (venue)  aforesaid,  had 
eni.  become  and  was  indebted  to  the  said  plaintiff  in  the  further  sum  of  £ — 

of  like  lawful  money,  upon  and  by  virtue  of  a  certain  decree  and  sen- 
tence before  then  made  in  and  by  his  said  majesty's  court  of  sessions  in 
Scotland  aforesaid,  in  a  certain  matter  then  depending  in  the  same  court, 
wherein  the  said  plaintiff  was  pursuer,  and  the  said  defendant  was  defend- 
er, by  which  said  last-mentioned  decree  and  sentence  the  said  defendant 
was  decreed  and  ordained  to  pay  to  the  said  plaintiff  divers  sums  of  mo- 
ney, in  the  whole  amounting  to  the  said  last-mentioned  sum  of  £ —  which 
is  still  wholly  unpaid  and  unsatisfied  to  the  said  plaintiff,  to  wit,  at,  be. 
(venue)  aforesaid,  whereby  an  action  hath  accrued  to  the  said  plaintiff  to 
demand  and  have,  of  and  from  the  said  defendant  the  said  last-mentioned 
sum  of  £ —  other  parcel  of  the  said  sum  above  demanded.  [Add  ctnmts 
for  the  original  debt  for  which  the  decree  was  obtained,  and  the  money 
cotmts,  and  account  stated  in  debt,  and  breach.] 

Onajudir-      ^^^  ^^*  whereas  the  said  plaintiff,  heretofore,  to  wit,  on,  &c.  (the  day 
ment  re-     when  judgment  given,  or  about  it)  in  the  court  of  record  of  our  said  lord 
'^▼•/*<****  the  king  of  the  borough  of  Liverpool,  in    the  county  palatine   of  Lan- 
oQffh  '^     caster,  holden  in  the  common  hall  within  the  exchange,  before  P.  W.  B. 
eoart  of     Esq.    the  mayor  of  the   said  borough,  according    to   the   custom  of  the 
Liverpool  borough  aforesaid,  from  time  whereof  the  memory  of  man  is  not  to  the 
contrary,  used  and  approved  of  within  the  said  borough,  by  the  consider- 
ation and  judgment  of  the  said  court,  recovered  against  the  said  defendant 
the  sum  of  £  14.  Is,  parcel  of  the  said  sum  above  demanded,  which  in 
and  by  the  said  court  was  adjudged  to  the  said  plaintiff  for  his  damages 
which  he  had  sustained  as  well  by  reason  of  his  not  performing  certain  pro- 
[*^^^]    mLses  and  undertakings  then  lately  made  to  *the  said  plaintiff  by  the  said 
defendant  in  the  borough  aforesaid,  and  within  the  jurisdiction  of  the  said 
court,  (gg)  as  for  his  costs  and  charges  by  him  about  his  suit  in  that  be- 
half expended,  whereof  the  said  defendant  was  convicted,  as  by  the  re- 
cord and  proceedings  thereof  remaining,  &c.  which  said  judgment  remains 
in  full  force  and  effect,  not  reversed,  vacated,  set  aside,  annulled,  paid  off, 
or  satisfied,  and  the  said  plaintiff  has  not  as  yet  obtained  any  satisfaction 
or  execution  of  the  said  judgment  in   form  aforesaid  recovered,  whereby 
an  action  hath  accrued  to  the  said  plaintiff,  to  demand  and  have,  of  and 
from  the  said    defendant,  the  said  sum   of  £14.  7^.  parcel  of  the  said 

(/)  As  to  this  ayerment,  see  Doug.  1.5  of  declaring. 

Easl,  473.  (gg)  (This  allegation  seems  essential  in 

(ff)  Debt  lies  on  the  jadgment  of  an  in-  debt  upon  the  jadgment  of  an  inferior  court, 

ferior  court,  see  343  a;  and  see  ante,  243,  Read  ^ v.   Pope,  1  ^Crom.  M.  4k  Ros.  302; 

as  to  assumpsit,  and  the  note  as  to  the  form  Salter  o.  Slade,  I  Adol.  A  Ell.  608.) 
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^m  above  demanded. — [Add  counts  on  the  original  came  of  action,  ac-  ®"  scotch 
tmU  stated,  and  breach.]  decrbb. 


Vn.  FOR  ESCAPES.  ,j;*„ 

For   that   whereas  the  said   plaintiff  heretofore,  to  wit,  in Term  ^^j^f*, 

(term  of  judgment),  in  the year   of  the  reign  of  our  lord  the  now  the  escape 

king,  in  the  court  of  our  said  lord  the  king,  before  the  king  himself  [or,  if  of*  ?"■- 

oner  in  hie 

caitody, 
(4)  See  other  forms,  post,  and  those  re-        Who  may  sue, — The  proper  pu^tj  to  sue  m^ier  a 
ferreid  to  in  1  Saand.   37,  n.  1. — Com.  Dig.  is  the  plaintiff  in  the  original  action.    The  capias  ad 
Efeape,  Pleader,  2  W.  11. — 7  Wentw.  553  nominal  plaintiff  in   an  action  for    mesne  gatisfaei'' 
to5U7>-l  Rich.  C.  P.  463. — Heme,  89,  and  profits  may  sue  for  an  escape  in  an  ezecu-  tndum(h). 
lee  a  form   in  case  for  an  escape  on  an  at-  tion  upon  a  judgment  therein.    2  M.  &.   S. 
taehment  for  not  performing  an  award,  8  B.  473.    The  hundred  may  sue  for  an  escape 
dt  C  124 ;  also  one  in  debt  for  an  escape  on  a  judgment  obtained  by  them.      Fits, 
in  execution,  on  a  judgment  revived  by  296.    An  executor  may  sue  as  such  for  an 
teirt  facias.    4  B.  Sc  C.  380. — 6  D.  &,  R.  escape  in  his  testator's  lifetime,  on  a  judg- 
500.  S.  C. — (1  Crom.  M.  &•  Ros.  163.)  ment  obtained  by  the  testator.    LordfiLaym. 
Whsa  an  action   lies. — It    would  exceed  973. — 6  Mod.  125,  S.  C.       The  executor 
the  limits  of  a  note  to  point  out  fully  all  may  sue  in  his  own  right  on  a  judgment 
the  requisites  to  maintain  an  action  for  an  obtained  by  him,  whether  in  his  represen- 
escape.    It  must  be  deemed  sufficient  to  in-  tative   character  or  not.    2  T.  R.  126.    If 
sert  the  following  points ; —  while  the  defendant  be  in  the  custody  of 
The  sheriff  is  liable  for  the  escape  of  a  the  sheriff,   in  an  action  at  the  suit  of  A.  a 
prisoner  taken  on  an  erroasous  judgment,  writ  be  lodged  in  the  office  of  the  sheriff 
Ctrth.  148.    If  a  court,  not  having  juris-  at  the  suit  of  B.  and  the  defendant  escape, 
diction,  orders   an    officer   to  discharge  a  A.  as  well  as  B.  may  sue  for  the  escape.     1 
prisoner,  and   the   officer  obeys  the  order.  Bos.  &  Pul.  24. — Salk.  273. 
be  is  liable  to  an  action  for  an  escape.    8        Who  may  he  sued — The  action  should  be 
T.  R.  424.    The  sheriff  cannot  take  ad  van-  brought  against  the  superior    officer,  and 
tage  of  any   defects   in    the    proceedings  not  the  inferior  officer,  who  permitted  the 
■gainst  the  prisoner.     Cro.  Jac.  288.     But  escape.     Wats,  on  Sheriffs,  144,  5.    Where 
nnleis  a  party  be  lawfully  in  custody,  no  ac-  there  are  two  sheriffs  who  suffer  an  escape, 
tion  lies  for  his  escape,  7  B.  db  C.  80. — 8  B,  and  one  dies,  the  action  lies  against  the 
ft  C.  129  ;  and  it  seems  the  officer  is  not  survivor,  or  if  pending  the  action  one  dies, 
liable  if  the  judgment  was  void^  B.   N.  P.  the  action  may  be  continued  against  the 
t»,   6— Wats,   on  Sheriffs,  54  >  or  if  the  survivor.     Cro.  £liz.  625.    If  the  old  she- 
writ  of  execution  was  absolutely  void.  Cro.  riff,  at  the  expiration  of  his  office,  omit  to 
Jac.  3,  288. — B.    N.   P.    66.      An  escape  turn  over  a  prisoner  by  assignment  to  the    * 
efiected  by  the  act  of  God,  or  the  king's  new  sheriff,  he  is  liable   for  an  escape.     3 
enemies,  or   by  the    prison   taking  fire,   is  Rep.  71  b.  and  see  Wats,  on  Sheriffs,   145. 
ezcQsed.    4   Co.  84.— B.  N.   P.  66.     The  The  heir  or  executor  of  a  sheriff  are  not 
sheriff  is  liable  though  he  arrest  in  a  liberty,  liable.     Dyer,  271,  322.— Lord  Raym.  299. 
3B.  A  A.  502.    Letting  a  man  that  was        Form  of  remedy — At  common  law  ease 
arrested  go  to  the  next  house,  situate  in  an-  was  the    only  remedy  against  a  sheriff  for 
other  jurisdiction,  was  held    an    escape,  an  escape  of  a  prisoner  in  execution  on 
Sheriff  of  Hampshire  v.  Godfrey,  12  G.  2.  final  process,  and  that  form  of  action  must 
^'  R- — 12  Mod.  116,  n.  b  — 1  B.  &,  P.  24.  still  be  adopted  when  the  escape  is  before 
Touching  the  party,  and   endeavoring  in-  final  process.    2  Inst.  382.    But  the  stats, 
effectually  to  hold  him,  is  an  escape.    2  Westm.  2.     13  £d.  1.  c.  11.  and  1  Rich.  2. 
lonnge  &  Jerv.  399,  and  see  further  as  to  c.  12.  give  the'  action  of  debt   against  the 
vhat  is  an  arrest,  Rose.  Evid.  376.     If  a  sheriff,  or  gaoler,  for  an  escape,  to  recover 
•heriff  allow  the  parly  to  go  at  large  on  his  the  sum  for  which  a  prisoner  was  charged 
pajiog  him  (the  sheriff)  the  money,  he  will  in  execution,  and  to  which  action  of  debt 
be  liable  for  an  escape.     14   East,  468,  and  the  statute  of  limitations  cannot  be  plead- 
•w 4  B.  &  C.  26— Ry.  &  Moo.  C.  N.  F.  ed.    1  Saund.  37,  38,  n.  2.-2  Saund.  67, 
«ui  321.    If  there  be  a  judgment  against  n.  10.  Sid.  305.     ^See  an    ancient  prece- 
two  persons  in  execution,  and  one  escape,  dent,  3  Reeve's  Hist.    £.  L.  61.)    These 
"^  sheriff   will    be    liable  for  the  whole  statutes  do  not  deprive  the  party  aggrieved 
^bt    Rol.  Ab.  Escape,  F.  4.  and  so  where  of  his  remedy  by  action  on  the  case.     Cro. 
hnsband  and  wife  are  in  custody,  and  the  Jac.  288.    Debt  is  preferable  to  case  when 
Wire  escape.    Id.  Cro.  Jac.  6C7.  an  escape  afler  judgment  can   be  proved^ 
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'o*      the  judgment  were  in^C,  P.  say  ^'in  the  court  of  our  said  lord  the  l^g, 

SBOAP^.  ^j.  ^g  Bench  at  Westminster,   before  the  Right    Honorable , 

knight,  and  his  companions,  then  his  said  Majesty's  Justices  of  the  bench"] 
[or,  if  the  judgment  were  in  the  exchequer,  say  ^^  before  his  Majesty's  Ba- 
rons of  his  exchequer"]  at  Westminster,  m  the  county  of  Middlesex  (»),  by 
the  consideration  and  judgment  of  the  same  court,  recovered  (Jc)  against 
one  E.  F.  a  certain  debt  [or,  if  the  judgment  was  in  assun^sit,  state  it  as 

becante  the  jury  must  give  the  whole  debt,  plead  a  freih  pnnait.  R.  3  Roll.  583. — 
1  Saund.  36,  n.  1.  2  T.  R.  129.— 2  Chit.  Com.  Dig.  tit.  Escape,  £.•— See  the  fonn* 
Rep.  454.  8  Hen.  fila.  113;  (1)  whereas  of  pleas  and  notes,  poet^  toI.  iit.  957. 
in  an  action  on  the  case  the  jury  may  (t)  Stating  a  judgment  in  K.  B.  to  hare 
give  what  damages  they  think  fit.  Id.  been  recovered  **  in  the  Court  of  the 
—2  T.  R.  130.  Debt  lies  on  these  Statutes  Bench,"  would  he  bad.— 1  J.  B.  Moore,  19. 
as  well  where  the  escape  is  negligent,  as  — 7  Taunt.  271,  S.  C. 
where  it  is  voluntary.  2  Stra.  8S7. — 2  Hen.  (k)  The  judgment  roust  be  stated,  1 
Bla.  108.  But  debt  does  not  lie  against  a  Saund.  37.-8  B.  d^  C.  128;  bat  this  eon- 
sheriff  for  omitting  to  arrut  a  party  on  a  cise  mode  of  stating  the  recovery  is  soffit 
ca.  5a.,  when  he  had  an  opportunity  of  so  cient,  I  Saund.  39,  n.  4 ;  and  though  the 
doing  ;  in  that  case  the  plaintiff  must  sue  judgment  was  revived  by  sHre  facias^  there 
in  case  in  one  count,  as  for  an  escape,  and  is  no  occasion  to  state  the  judgment  on  the 
in  another  for  not  arrestiftg  defendant.  2  scire  fAciat.  4  B.  &  C.  380.  6  D.  &  R. 
Bla.  Rep.  1048.— 2  Hen.  Bla.  113.  See  500.  S.  C— Infra,  417  a.  If  there  be  a 
form,  post,  737.  Debt  does  not  lie  for  an  substantial  variance  it  will  be  fatal.  It 
escape  on  an  attachment  for  non-payment  suffices  however  if  the  judgment  be  suh- 
of  money.  2  B.  &  A.  56. — 8  B.  Sl,  C.  124.  staTUiaUy  proved  as  alleged.  Where  the 
The  form  of  remedy  by  a  sheriff  against  judgment  was  stated  to  have  been  recover- 
the  party  escaping,  through  the  sheriff's  ed  as  of  TWiufy  Term,  and  the  proof  was  of 
negligence,  is  by  action  on  the  case. — Wats,  a  judgment  of  Easter  Term,  it  was  held 
onSher.  142.  If  the  escape  was  voZtmtory,  immaterial,  and  this  although  the  declara- 
the  sheriff  is  without  remedy.  tion  refeHred  to  the  record  of  the  judgment ; 

Form  of  Declaration. — The  observations  for  such  reference  was  surplussage.  3  B.  & 
as  to  the  form  of  the  declaration  wiU  be  C.  2—4  D.  &.  R.  624,  S.  C— 9  £ast  157. 
found  under  the  following  notes  to  each  — 4  B.  &.  A.  435 — 5  Id.  964.  So  where 
precedent.  Great  attention  should  be  paid  the  declaration  stated  that  the  plaintiff  le- 
to  setting  out  the  proceedmgs  accurately,  covered  a  judgment  against  H.  W.,  and 
The  declaration  must  aver  not  only  the  es-  that  in  Trinity  Term  afterwards,  such  pro- 
cape  of  the  prisoner,  but  show  that  he  was  ceedings  were  had  in  the  said  court,  that  it 
lawfully  in  custody,  and  how.  was    considered   that  the  plaintiff   should 

An  amendment  of  any  mistake  may,  it  have  execution  against  H.  W.  for  the  da- 
seems,  be  allowed.  2  J.  B.  Moore,  561,  8  mages  aforesaid,  as  appeared  by  the  record 
Taunt.  515,  S.  C — 6  B.  &,C  196.  In  the  thereof ;  and  that  thereupon  a  ca.  sit.  was 
latter  case,  in  an  action  against  the  marshal  issued,  and  H.  W.  committed  to  the  mar- 
for  an  escape,  the  bill  was  entitled  general-  shal's  custody  in  execution,  it  was  consid- 
ly  of  Michaelmas  Term,  and  the  escape  ered  unnecessary  to  prove  the  judgment  on 
was  alleged  to  have  taken  place  on  the  the  scire  facias^  and  that  any  variance  in 
15th  November.  There  was  a  special  de-  the  statement  of  it  v/as  not  material.  4  fi. 
murrer ;  for  that  the  cause  of  action  ap-  &  C.  380.— 6  D.  &  R.  500,  S.  C.  But  a 
peared  to  have  accrued  after  the  first  day  of  substantial  variance  will  be  fatal. — There- 
the  Term  to  which  the  bill  had  relation,  fore  it  should  seem  that  stating  the  judg- 
The  court  allowed  the  plaintiff  to  amend  ment  to  be  on  certain  promises  and  under- 
on  payment  of  costs,  although  it  appeared  takings,  when  it  was  only  on  a  promise  snd 
by  afiidavit  that  the  prisoner  had  returned  undertaking,  would  be  bad, 5  B.  SlC  339. 
into  the  custody  of  the  marshal  before  any  — 8  D.  &.  R.  98,  S.  C.  but  that  was  not  an 
application  for  liberty  to  amend  was  made,  action  for  an  escape.  Stating  a  judgment 
^  Plea. — Nil  debet  is  a  good  plea  to  an  ac-  of  the  Court  of  King*s  Bench  to  have  been 
tion  of  debt  for  an  escape,  2  Salk.  565.  5  recovered  ^'  in  the  court  of  the  bench** 
Mod.  9;  and  before  the  statute  8  &  9  W.  would  be  bad.  1  J.  B.  Moore,  19.-7 
3  c.  27.  fresh  pursuit  might  have  been  given  Taunt.  27,  S.  C.  As  to  what  a  variance 
in  evidence  under  it.  1  Mod.  116 ',  but  in  declaration  on  escape  on  mesne  process, 
that  statute  renders  it  necessary  to  plead  see  post,  737. — 4  B.  &  C.  403.  6  D.  &  R. 
the  fact  specially,  s.  6.  If  the  escape  were  483,  S.  C. — 11  East,  516. 
voluntary  it  will  not  avail  the  sheriff  to 


(1)  Shewell  v.  Fell,  3  Yeates,  17.  4  Yeates,  47.  And  the  insolvency  of  the  person 
in  custody  would  be  no  defense  to  the  action.  Wolverton  v.  The  Commonwealth.  7 
Serg.  &  Rawle,  973. 
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mike  next  /arm]  of  £ — ,  and  also  £ —  costs,  which  in  and  by  the  same      'os 
court  were  adjudged  to  the  said  plaintiff,  and  with  his  assent  for  his  da-  '*^^"'' 
ma^es,  which  he  had  sustained  as  well  by  occasion  of  the  detaining  of  the 
said  debt  as  for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf 
expended,  whereof  the  said  E.  F.  was  convicted  (/)  ;  and  the  said  plamtiff 
further  saith,  that  he  the  said  plaintiff,  for  having  execution  of  the  said 

judgment,  afterwards,  to  wit,  on,  &c.  (m)  in  the year  of  the  reign 

of  our  said  lord  the  king,  sued  and  prosecuted  out  of  the  said  court  at 
Westoainster  aforesaid,  a  certain  writ  of  our  said  lord  the  king  called  a 
capioi  ad  satisfaciendumy  (or,  a  testatum  capias  ad  satisfaciendum,  accord- 
wg  to  ike  fad)  upon  the  said  judgment  agains]t  the  said  E.  F.  directed  to 
the  sheriff  of  Essex  (n)  by  which  said  writ  our  said  lord  the  king  com- 
manded the  said  sheriff  that  he  should  take  the  said  E.  F.  if  he  should  be 
found  in  his  bailiwick,  *and  him  safely  keep,  so  that  the  said  sheriff  might 

have  his  body  before  our  said  lord  the  king  at  Westminster,  on next 

after ,  [or,  if  in  C.  P.  say^  "  before  his  said  Majesty's  Justices  at 

Westminster,  on then  next  following"]  to  satisfy  the  said  plaintiff  the 

debt  and  damages  (o)  aforesaid,  [or,  if  in  assumpsit,  say,  '^  the  damages 
aforesaid"]  in  form  aforesaid,  recovered,  and  that  the  said  sheriff  should 
have  there  that  writ ;  which  said  writ  afterwards,  and  before  the  delivery 
thereof  to  the  said  sheriff,  to  be  executed  as  is  hereinafter  mentioned,  to 
wit,  on,  &c.  at,  &c.  (venue)  was  duly  indorsed  with  a  direction  to  the  said 
sheriff,  requiring  him  to  levy  £ — ,  [besides  sheriff's  poundage,  officer's 
fees  and  all  other  incidental  expenses  (j?)*]  And  which  said  writ  so  indors- 
ed as  aforesaid,  afterwards,  and  before  the  said  return  thereof,  to  wit,  on, 
be.  (jr)  (venue)  was  delivered  to  the  said  defendant,  who  then  and  from 
thenceforth,  untill  and  at  and  after  the  return  of  the  said  writ  (r),  was 
sheriff  of  [Essex]  aforesaid,  to  be  executed  in  due  form  of  law ;  by  vir- 
tue of  which  said  writ  the  said  defendant,  so  being  sheriff  as  aforesaid, 
afterwards,  and  before  the  said  return  of  the  said  writ,  to  wit,  on  the  day 
and  year  last  aforesaid,  and  within  the  bailiwick  of  the  said  sheriff,  to  wit, 
at,  be.  (venue)  aforesaid,  took  and  arrested  the  said  E.  F.  by  his  body, 
and  then  and  there  by  virtue  of  the  said  writ,  and  of  the  said  indorsement, 
so  made  thereon  as  aforesaid,  had  and  detained  him  in  his  custody,  in  exe- 
cution for  the  said  sum  of  money  (s),  so  indorsed  on  the  said  writ  as  afore- 
said [besides  sheriff's  poundage,  officer's  fees,  and  all  other  incidental  ex- 
penses], and  kept  and  detained  him  in  his  custody,  from  thence  until  the 
said  defendant,  so  being  sheriff  as  aforesaid,  afterwards,  to  wit,  on  the  day 
snd  year  last  aforesaid,  at  &c.  (venue)  aforesaid,  without  *the  leave  and    [^419] 

(0  There   is  no  occasion  to  refer  to  the  see  farther,  pott. 

Koord  of  the  judgment  by  a  promt  patet  per  (  p)  Let  this  correspond  with  the  indorse- 

feardum.    3  B.  4l  C.  2.-4  D    db  R.  624,  ment  on  the  writ.    These  are  not  leviable 

8.  C. — Willes,  127. — 2  Salk.  565.  nnder  aea.  sa,  unless  there  was  judgment 

(m)  The  te$t€  of  the  capiat  ad  satitfaei-  for  penalty,  or  express  aathority  for  the 

<"««».    The  writ,  whether  a  testatum  or  levy  by  the  defendant's  agreement. 

MK  emUtOM  ea.  sa.  is  to  be  set  out  esrfrottm,  (q)  Any   day  about  the  time  when  the 

or  according  to  the  substance.  writ  was  delivered  to  the  sheriff. 

(«)  It  may  be  described  as  issued  to  the  (r)  It  should  seem  that  this  would  be  no 

■lieriff,  naming  him. — ^2  Campb.  525.  variance,  though  the  defendant's  shheval- 

{9)  It  the  writ  be  correctly  described  in  ty  expired  before  the  return  of  the  writ,  see 

■abstance,    it    will    suffice.       The    word  3  D.  db  R.  483. 

**damage9^"  when  the  writ  is  damages  and  (s)  Or  «•  for  the  debt  and  damages  af ore- 
costs,  is  not  a  variance.    9  East,  2M,  and  said." 
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'OR  license,  or  against  the  will  of  the  said  plaintiff,  suffered  and  permitted  {{) 
the  said  E.  F.  to  escape  and  go  at  large,  and  the  said  E.  F.  did  then  and 
there  escape  and  go  at  large,  wheresoever  he  would,  out  of  the  custody  of 
the  said  defendant,  he  the  said  defendant  so  then  being  sheriff  as  afore- 
said ;  and  the  said  sum  of  money,  so  indorsed  on  the  said  writ  as  afore- 
said, being  then  and  still  wholly  unpaid  and  unsatisfied  to  the  said  plain- 
tiff, to  wit,  at,  &c.  (yeniie)  aforesaid,  whereby  an  action  hath  accrued  to 
the  said  plaintiff  to  demand  and  have  of  and  from  the  said  defendant  the 
sum  of  £ — ,  above  demanded  ;  yet,  be. — [Conclusion  as  ante,  387.] 

Bill  ,  (to  wit,)  A.  B.  complains  of  C.  D.  esq.  marshal  of  the  Mar- 

■«a*«n«t  shalsea  of  our  lord  the  now  king,  before  the  king  himself,  present  here  in 
shalfor'  court  in  his  own  person,  of  a  plea  that  he  render  to  the  said  A.  B.  the 
the  escape  sum  of  £ —  of  good  and  lawfiil  money  of  Great  Britain,  which  he  owes 
of  a  pns-    ^   j^jjj  uniustly  detains  fix)m  him.     For  that  whereas  the  said  plaintiff, 

onei^  com-  ,^*'''.,  m  •!  rt  -r 

mitted  to    heretofore,  to  wit,  m Term,  m  the year  of  the  reign  of  our 

hia  custo-  lord  the  now  king,  in  the  court  of  our  said  lord  the  king,  before  the  king 
cotio/ruT  ^^*^s®'f>  ^^  Westminster,  in  the  county  of  Middlesex,  by  the  considera- 
tion and  judgment  (w)  of  the  same  court,  recovered  against  one  E.  F. 
— L  which  were  adjudged  to  the  said  plamtiff,  in  and  by  the  said  court,  for 
[•420]  hjg  damages,  [or,  if  in  debt,  state  the  *judgment,  as  in  form,  ante,  417], 
by  him  sustained,  as  well  on  occasion  of  the  not  performing  certain  pro- 
mises and  undertakings  (x)  before  then  made  by  tiie  said  E.  F.  unto  the 
said  plaintiff,  as  for  his  costs  and  charges,  by  the  said  plaintiff  about  his 
suit  in  that  behalf  expended,  whereof  the  said  E.  F.  was  convicted  (y). 

And  thereupon  (z)  on next  after in Term,  m  the 

year  of  the  reign  aforesaid,  the  said  E.  F^  then  being  present  in  the  said 
court  of  our  said  lord  the  now  king,  before  the  king  himself,  at  Westminster 
aforesaid,  was  then  and  there,  in  and  by  the  said  court,  at  the  prayer  of 
the  said  plaintiff,  committed  to  the  custody  of  the  said  defendant,  then 
being  marshal  of  the  Marshalsea  of  our  said  lord  the  king/  before  the  king 
himself,  in  execution  for  the  damages  aforesaid,  there  to  remain  until  he 

(t)  Under  a  count  for  a  Toluntary  eacape,  committUvr  in  the  marshal'a  book,  or  on  re- 

a  negligent  eacape  may  be  proved.    2  T.  R.  cord  ia  inaufficient,  1  Keb.  375,  775.    See 

126.  alao  2  Roi.  Ab.  681,  pi.  4.-2  Keb.  384.- 

(tt)   Thia  precedent  ia  applicable  when  Salk.  99. 

all  the  proceedinga   have  been   in  K.   B.  (w)  Let  the  judgment  be  atated  so  at  to 

Seethe  notea  to  the  laat  precedent,  which  agree  in  aubatance  with  that  recovered; 

are  here  applicable,  and  Lil.  £nt.  152.    If  aee  the  notea  aa  to  the  mode  of  Bitting  it, 

the  bill  againat  the  marahal  be  filed  in  the  and  what  a  variance,  ante,  417,  n. 

vacation,  aa   ia  frequent,   there  ahould  be  a  (z)  If  the  judgment  waa  on  one  coaat 

apecial  memorandum,  similar  to  that  against  only,  aa  where  there  has  been  a  reference 

an  attorney   when  filed  in  vacation,  see  5  to  the  maater,  say,  **  promise  and  andertak- 

T.  R.  325.    See  the  form,  ante,  30.    As  to  ing."    5  B.  &  Crea.  339.-8  D.  &  R.^i  »• 

the  marabara   liability,  and  the  neceaaity  in  C. 

some  caaea  for  filing  the  bill,  whilst  the  (y)  There  ia  no  occaaion  to  refer  to  the 

prisoner  ia  out  of  the  rulea,  aee  2  T.  R.  record  of  the  judgment,  ante,  417,  note. 

129.    See  a  precedent  againat  the  marshal,  (z)  Aa  to  the  meaning  of  the  word  tka^ 

for  an  escape  on  mesne   process,  5  Eaat,  upon,  aee  4  Bar.  &  Crea.  384.    This  it  to 

440,  poat,  743.    An  amendment  of  the  bill  be  according  to  the  langaage  of  the  enU^jr 

will  be  allowed.    2  J.  B.   Moore,  561.— 8  of  the  eommiitUur,  for  which  see   Tiddi 

Taunt.  515,  S.   C.  6  B.  &  C.  196,  ante,  Prac.  Forma,  6th  edit.    135.    The  aboTS 

416,  n.    In  an  action  for  an  eacape  against  form  would,  it  should  seem,  be  eqoally  ap- 

the  marahal,   the  plaintiff  rouat  prove  the  plicable   whether  the  party  were  broogot 

peraon  that  eacaped  waa  in  actual  cuatody  up  by  habeaa  or  not. 
aince  the  commiUUur;   the  entry  of  the 


ON   LSaAL   UABILITIE8.  490 

shoold  satisfy  the  said  plaintiff  the  said  damages,  as  by  the  record  of  the      '^^ 
said  commitment  remaining  in  the  said  court  more  fully  appears  (a).     By   ■■^^'"•* 
virtue  of  wtiich  said  commitment  the  said  defendant,  so  being  sach  mar- 
shal as  aforesaid,  kept  and  detained  the  said  E.  F.  in  his  custody,  in  exe- 
cotioo  for  the  damages  aforesaid,  at  the  suit  of  the  said  plaintiff,  until  the 
said  defendant,  so  being  such  marshal  as  aforesaid,  not  regarding  the  duty 
of  bis  said  office  as  marshal   of  the  said  M arshalsea  as  aforesaid,  after- 
wards, to  wit,  on,  be.  (the  day  of  escape,  or  alxmt  it,)  at,  &c.  (venue) 
freely  and  voluntarily  (b)  suffered  and  pennitted  the  said  E.  F.  to  escape 
and  go  at  large  out  of  the  said  prison  and  out  of  the  said  custody  of  the  said 
defendant,  wheresoever  the  said  E.  F.  would,  without  restraint,  and  with- 
out the  license,  and  against  the  will  of  the  said  plaintiff,  he  the  said  plain- 
tiff then  and  still  being  wholly  unpaid  and   unsatisfied  his  said  damages 
(or  debt  and  damages,  if  in  debt,)  and  every  part  thereof,  and  the  said 
judgment  then  and  still  being  in  force  and  effect  wholly  unpaid  and  unsat- 
isfied, by  reason  whereof  an  action  hath  accrued  to  the  said  plaintiff,  to 
demand  and  have  of  and  iirom  the  said  defendant  the  said  sum  of  £ —  par- 
cel of  the  said  sum  above  demanded. — [It  wovld  be  prudent  to  add  the 
following  general  count.] 

And  whereas  also  the  said  E.  F.  before  and  at  the  time  of  the  escape  j^  J^nenl 
hereinafter  mentioned,  was  in  custody  of  the  said  defendant,  as  marshal  count  a- 

gaiott  the 

(a)  There  appears  considerable   confa-  the  said  coort  more  folly  appears  ; "  and  it  f     ^ 
non  in  the  anthorities  relative  to  the  neces*  was  there  decided,  that  evidence  of  a  com-  ^ 
n^  of  referrin|p  to  the  record  of  the  com-  mitment  by  a  Judge  of  that  court,  but  not  i^. Liner 
mitiDent.     It  seems,  however,  that  inas-  filed  of  record,  would  not  support  the  ac-  |L  ^xecu- 
nach  IS  a  commitment  in  execution  ought  tion  ;  and  secondly,  that  the  allegation,  al-  ^      x  v 
to  be  (2  B.&  Cres.  342.-3  D.  &  R.  597,  though  unnecessary,   must   be    proved  as          ^  ^' 
8.C.~2Stni.  1215— 3  Burr.  1841)  entered  laid.    In  2  J.  B.   Moore,  561.     8  Taunt, 
of  record  on  the  judgment-roll,  and  inas-  513,  S.  C.  in  an  action  against  the  warden 
mach  as  such  commitment  is  as  much  the  for  an  escape  on  a  commitment  by  habeas 
loQndation  of  the  action  as  the  escape  it^  carpus,  the  declaration  referred  to  the  com- 
k1^  (per  Chambre,  J.  3  B.  &  P.  463)  there  mitment  but  not  to  its  record,  the  plaintiff 
OQght  to  be  an  averment  referring  to  the  re-  amended  the  declaration  on  a  special  de- 
cora of  such  commitment,   otherwise  the  murrer,  for  not  referring  to  the  record  of 
declaration  would  be  bad  on  special  demur-  the  commitment.     It  is  always  safest  and 
ler.    In  2  J.  B.  Moore,  561.— 8  Taunt.  512,  best  therefore  to  refer  to  the  record  of  the 
8.  C.  in  an  action  for  an  escape  against  the  commitment.     It  is  clear  there  is  no  neces- 
warden,  on  a  commitment  in  execution,  in  sity  to  refer  to  the  record  of  a  commitment 
the  Common  Pleas,  an  omission  to  refer  to  in  the   King's  Bench,  by  habeas  or  other- 
tbe  record  of  it  was  considered  bad  oo  spe«  wist  on  mesne  proeessy  for  there  can  be  no 
eial  demurrer.     Indeed  that  court  can  only  such  record.    5  East,  440.    2  M.  &  S.  202 ; 
tctby  record.  and  see  also  1  Saund.  39,  n.  4.    However, 

In  2  Stra.  1226,  K.  B.  which  was  an  ae-  a  reference  to  the  record  would  not  preju- 

tion  against  the  marshal  for  an  escape  in  dice,  and  might  be  proved  by  production  of 

exeeation,  the  declaration  averred  a  com-  the  habeas  and  commitment  from  the  clerk 

mitment  by  Sir  W.  C.  **  as  by  the  said  com-  of  the  papers,  for  they  are  proceedings  quasi 

mitment  may  more  at  large  appear,"  and  of  record,  id.    3  T.  ^  Jervis,  104. 
on  special  demurrer,  for  that  it  did  not  ap-        (6)  Under  a  count  for  a  voluntary  escape, 

pear  the  commitment  was  of  record,  the  a  negligent  escape  may  be  given  in  evi- 

declaration  was  held  ill.    In  that  case  the  dence.— 2  T.  R.  126.     See  Qie  form,  Lil. 

commitment  was  by  a  single  judge.     In  an-  Ent.   156  ;  ante,  418,  where  these  words 

other  case,  3  B.  &  Pul.  463,  which  was  are  omitted. 

tn  action  for  an  escape  on  final  process,  the  (c)     It  should  seem  that  this  general 

declaration  averred  that  the  party  was  by  count,  which  has  of  late  been  adopted  in 

habeas  carpus  brought  before  a  Judge  of  practice,  would,  at  all  events,  suffice  after 

the  King's  Bench   and  by  him  committed  verdict ;  but  query  whether  the  omission  to 

to  the  custody  of  the  marshal,  **  as  by  the  state  the  mode  in  which  the  party  came  in- 

Mid  writ  of  habsas  carpus,  and  the  said  to  defendant's  custody,  would  not  be  bad 

commitment  thereon,   now    remaining   in  on  demurrer. 
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of  the  marshalsea  of  our  said  lord  the  kmg,  before  the  king  himself^  in 
execution  at  the  suit  of  the  said  plaintiff,  for  the  sum  of  [£100],  upon  and 
by  virtue  of  a  certain  judgment  (d)  for  that  sum  before  then,  to  wit,  in 
[Michaelmas]  Term,  in  the  [first]  year  of  the  reign  of  our  said  lord  the 
now  king,  recovered  by  the  said  plaintiff,  against  the  said  E.  F.  in  the 
court  of  our  said  lord  the  king,  before  the  king  himself^  at  Westminster 
aforesaid,  and  which  last-mentioned  judgment  then  was  and  still  is  in  full 
force  and  effect  not  in  any  respect  reversed,  annulled,  paid  off,  satisfied, 
discharged,  or  inade  void,  as  by  the  record  and  proceedings  thereof  still 
remaining  in  the  said  court  of  our  said  lord  the  king,  before  the  king  him- 
self, at  Westminster  aforesaid,  will  more  fully  appear.  And  the  said  E. 
F.  so  being  in  custody  of  the  said  defendant  as  such  marshal  as  aforesaid, 
in  execution  at  the  suit  of  the  said  plaintiff,  for  the  said  last-mentioned 
sum  of  money,  the  said  defendant  not  regarding  the  duty  of  his  office  of 
marshal  afores^aid,  but  contriving   and  intending  to  injure  and  aggrieve  the 

said  plaintiff,  afterwards,  to  wit,  on  the  said  —  day  of (day  of 

escape,  or  about  it)  in aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid, 

freely  and  voluntarUy  suffered  and  permitted  the  said  E.  F.  to  escape  and 
go  at  large  out  of  the  said  prison,  and  out  of  the  custody  of  him  the  said 
defendant,  so  being  such  marshal  as  aforesaid,  wheresoever  he  the  said  E. 
F.  would,  without  restraint,  and  without  the  license  or  consent,  and  against 
the  will  of  the  said  plaintiff,  he  the  said  plaintiff  being  then  and  still  whol- 
ly unpaid  and  unsatisfied,  the  said  last-mentioned  sum  of  money^  and  the 
said  last-mentioned  judgment,  being  then  and  still  in  full  force  and  effect, 
not  in  any  respect  reversed,  annulled,  paid  off,  satisfied,  discharged,  or  made 
void,  whereby  an  action  hath  accrued  to  the  said  plaintiff,  to  demand  and 
have  of  and  fix)m  the  said  defendant,  the  said  sum  of  100/.  residue  of 
the  said  sum  of  money  above  demanded.  Yet,  be. — [Add  the  %uml 
breach,  fyc.  as  ante,  387,  and  conclude  with  the  usual  prayer  of  relief 
thus :  —  To  the  damage  of  the  said  plaintiff  of  -*-4.  and  therefore  he 
prays  relief,  &c. 

Pledges,  &c. 

For  that  whereas  the  said  plaintiff,  heretofore,  to  wit,  in  — -—  Tenn,  is 

the year  of  the  reign  of  our  lord  the  now  king,  in  the  court  of  our 

said  lord  die  king,  before  the  Right  Hon.  Sir  R.  D.  knight,  and  his  coin* 
panions,  then  his  majesty's  justices  of  the  court  of  our  said  \atA  the  king 
of  the  bench  at  Westminster,  in  the  county  of  Middlesex,  by  the  con- 
sideration and  judgment  (e)  of  the  same  court,  recovered  against  one  J. 
Y.  — L  which  were  adjudged  to  the  said  plaintiff  for  his  damages  by  him 
sustained,  as  well  on  occasion  of  the  non-performing  of  a  certain  promise 
and  undertaking  [or  ^^  promises  and  undertakings,"  if  the  judgment  was 
on  more  than  one  tount,  and  if  the  judgment  was  in  debt  state  it  as  antCj 
417.]  before  then  made  by  the  said  J.  Y.  to  the  said  plaintiff,  as  for  bis 
costs  and  charges  by  him  about  his  suit  in  that  behalf  expended,  whereof 
the  said  J.  Y.  was  convicted,  as  by  the  record  and  proceedings  thereof 
which  were  afterwards  removed  by  a  certain  writ  of  error  into  the  court 
of  our  said  lord  the  king,  before  the  king  himself,  for    certain   alleged 


(d)  As  to  the  statement  of  the  judgment,        («)  As  to  the  statement  of  the  jadgment, 
see  ante,  417,  note.  see  ante,  417,  note. 
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causes  of  error,  and  are  there  now  remaining,  fiilljr  appears ;  and  after-  'o^ 
wards,  that  is  to  say,  in  ^—  Term,  in  the  — -—  year  of  the  reign  afore-  ■•^^'^■•* 
said,  such  proceedings  were  had  upon  the  said  writ  of  error  in  the  said 
court  of  our  said  lord  the  king  before  the  king  himself,  that  it  was  in  that 
Tenn  considered  and  adjudged  in  and  by  the  said  court  of  our  said  lord 
the  king  before  the  king  himself,  that  there  was  no  error  either  in  the  record 
and  proceedings  aforesaid,  or  in  the  giving  of  the  judgment  aforesaid,  and 
that  the  judgment  aforesaid,  in  form  aforesaid,  should  be  in  aU  things  affirm- 
ed, and  should  stand  in  full  force  and  effect,  and  that  the  said  plaintiff 
siiould  recover  against  the  said  J.  Y.  as  well  his  damages  aforesaid,  as  also 
£ —  which  in  and  by  the  said  court  of  our  said  lord  the  king,  before  the 
king  himself,  were  adjudged  to  the  said  plaintiff,  at  his  request  according 
to  the  form  of  the  Statute  in  such  case  made  and  provided,  for  his  dam- 
ages, costs,  and  charges,  which  he  had  sustained  and  expended  by  reason  of 
the  delay  of  the  execution  of  the  judgment  aforesaid,  on  pretence  of  the  pro- 
secution of  the  said  writ  of  error,  which  said  damages,  costs,  and  charges,  in 
the  whole  amount  to  £ — ,  and  that  the  said  plaintiff  should  have  execu- 
tion thereof,  whereof  the  said  J.  Y.  was  also  convicted,  as  by  the  record 
and  proceedings  thereof  still  remaining  in  the  said  court  of  our  said  lord  the 
king,  before  the  king  himself,  at  Westminster,  will  more  fully  and  at  large 
appear.    And  such  proceedings  were  thereupon  had,  that  afterwards,  to 

wit,  on,  &c.  {day  of  commitment)  and  in Term,  in  the year 

of  the  reign  aforesaid,  the  said  J.  Y.  then  being  a  prisoner  in  the  custody 
of  the  defendant,  as  such  marshal  of  the  Marshalsea  as  aforesaid,  and  be- 
ing present  in  the  said  court  of  our  said  lord  the  now  king,  before  the 
king  himself,  at,  &c.  in  his  proper  person  was,  in  and  by  the  said  court  of 
our  said  lord  the  king,  before  the  king  himself,  at  the  prayer  of  the  said 
plaintiff,  committed  to  the  custody  of  the  said  defendant,  then  bemg  mar- 
shal of  the  Marshalsea  of  our  said  lord  the  king,  before  the  king  himself, 
in  execution  for  the  said  sum  of  £ —  the  damages,  costs,  and  charges 
aforesaid,  so  recovered  as  aforesaid,  there  to  remain,  until  the  said  J.  Y. 
should  satisfy  the  said  plaintiff  the  said  damages,  costs,  and  charges. 
By  ?irtue  of  which  said  commitment  the  said  defendant  so  being  such 
marshal  as  aforesaid,  kept  and  detained  the  said  J.  Y.  in  his  custody  in  ex- 
ecution for  the  damages  aforesaid,  at  the  suit  of  the  said  plaintiff  until  the 
said  defendant  so  being  such  marshal  as  aforesaid,  not  regarding  the  duty 
of  his  said  office  as  marshal  of  the  Marshalsea  as  aforesaid,  afterwards, 
to  wit,  on,  &c.  (day  of  escape,  or  about  ity)  at,  &c.  (venue)  aforesaid, 
^ly  and  voluntarily  suffered  and  permitted  the  said  J.  Y.  to  escape  and 
go  at  large  out  of  the  said  prison,  and  out  of  the  said  custody  of  the  said 
defendant  wheresoever  the  said  J.  H.  would,  without  restraint,  and  with 
the  license  and  against  the  will  of  the  said  plaintiff,  the  said  plaintiff  then , 
and  still  bemg  wholly  unpaid  and  unsatisfied  the  said  sum  of  £ — ,  so  re- 
covered as  aforesaid,  and  every  part  thereof,  and  the  said  judgment  then 
uid  still  being  in  jfiiU  force  and  effect  wholly  unpaid  and  unsatisfied,  by 
f^ason  whereof  an  action  hath  accrued,  &c. — [Conclude  as  usual,  b 
nay  be  as  well  to  insert  a  general  countf  as  ante^  420  &.] 

*l  Commence  as  ante,  31.] — For  that  whereas  the  said  plaintiff  hereto-  J[*421] 

fore,  to  wit,  in  the  Term  of m  the  1st  year  of  the  reign  of  our  lord  Bill  a- 

*e  now  kmg,  in  the  court  of  our  said  lord  the  king,  before  the  king  him-  JJjJJJJjj 
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'<^*      self,  at  WestnEiinster,  in  the  county  of  Middlesex,  by  the  consideration  and 
**^^*'  judgment  (g)  of  the  said  court,  recovered  against  one  G.  H.  a  certain 
Flut  for     sum  of  £ —  which  in  and  by  the  said  court  was  adjudged  to  the  said 
escape,      plaintiff  for  his  damages,  [or  if  in  debt  state  the  judgmenty  as  antey  417J 
priioner     which  he  has  sustained,  as  well  by  reason  of  the  non-performance  of  cer* 
removed    tain  prombes  and  undertakings  by  him  before  then  made  to  the  said  plain- 
bj  habeas  ^^  ^  f^  j^j^  cosis  and  charges  by  him  about  his  suit  in  that  behalf  ex- 
from  the    pended,  whereof  the  said  6.  H.  was  coni/icted  (h).     And  the  said  plain- 
fheriff 's     tiff  in  fact  further  saith  (t),  *that  the  said  6.  H.  afterwards,  to  wit,  on 
Sie  FleJt^  ^®*  ^^'  i^y  ^f  commitment)  was,  by  virtue  of  his  majesty's  writ  of  ho- 
und origi-  beas  carpus  ckm  causa,  issuing  out  of  the  court  of  our  said  lord  the  king, 
"^K^^B^**  of  the  bench  here,  to  wit,  at  Westminster  aforesaid,  directed  to  the  sheriff 
(/).          ^^  [Middlesex,]  (who  had  heretofore  taken  the  said  G.  H.  by  his  body, 
[*422]    hy  virtue  of  his  majesty's  writ  of  capias  ad  satisfaciendtwiy  at  the  suit  of 
the  said  plaintiff  on  the  aforesaid  judgment,  for  the  damages  aforesaid,  m- 
dorsed  to  levy  the  whole  of  the  said  sum  of  £ —  (A:)  and  who  then  had 
the  said  G.  H.  in  his  custody,  by  virtue  of  the  said  last-mentioned  vrit) 
and  returnable,  before  the  justices  of  our  said  lord  the  king,  at  Westmin- 
ster, on by  the  said  sheriff  brought  up  before  the  honorable  Sir 

— ^-  knt.  then  one  of  the  justices  of  our  said  lord  the  king  of  the  bench 
here,  to  wit,  at  Westminster  aforesaid,  in  and  by  the  return  of  the  said 
writ  of  habeas  corpus  cum  causa,  the  said  G.  H.  was  then  and  there,  by 
the  said  sheriff,  charged,  (amongst  other  things)  with  the  said  writ  of  ca- 
pias ad  satisfaciendum;   and  thereupon  the  said   G.  H.   was  then  and 

(/)  See  other  forms  Heme,  89. — Lil.  of  M.  by  which  said  writ  oar  ssid  lord  the 

Ent.  156. — 2  Mod.  £iit.  400.  tit.   Escapes,  king  commanded  the  said  sheriff,  that  he 

5  Wentw.  222  to  232.    7  Id.  503  to  509 ;  and  should  take  the  said  G.  H.  if  he  shoald  be 

ante,  416. — Formerly  a  biU  could  not  be  found  in  his  the  said  sheriff's  bailiwick, 

filed  against  the  warden  of  the  Fleet  in  ya-  and  safely  keep  him,  so  that  he  might  hsTS 

cation,  6  Taunt.  347. — 2  Marfh.  49,  S.  C.  his  body  oefore  our  said  lord  the  king,  oo, 

--6  Taunt.  352.-2  Marsh.  54,  S.  C.  ;  but  &c.  to  satisfy  the  said  plaintiff  in  the  said 

now  it  may,  by  the  59  €reo.  3.  c.  64.    See  sum  of  — I.  which  the  said  plaintiff  had 

2  B.   d;  B.  51,  and  form  of  commitment,  recoyered  against  the  said  G.  H.  for  hit 

ante,  31. — Debt  lies  for  an  escape  against  damages  aforesaid,  and  that  the  said  iheriff 

the   warden  of  the  FLeet^  as  superior,  the  should    haye  there  and    then  that  writ,* 

grantee  for  life  being  insufficient,  2  Mod.  which  said  writ  afterwards,  and  before  the 

119.    Com.  Dig.  tit.  Escape^  B.  3.    .is  to  return  thereof,  to  wit,  on,  &c.  was  deliver- 

the  deelarationy  see  2  Mod.  Ent.  297.     If  a    ed  to and then     being  sheriff  of 

prisoner  be  remoyed  by  habeas  corpus  from  the  said  county  of  M.  to  be  executed  in 

the   King's  Bench  to  the  Common  Pleas,  due  form  of  law  ;  by  yirtoe  of  which  said 

the  plaintiff  need  not  show  a  process  in  C.     writ  the  said so  being  sheriff  as  afore- 

B.  against  the  prisoner  in  an  action  for  an  said,  afterwards,    and    before    the   retam 

escape,  2  Stra.  950.     Com.  Dig.  Escape,  C.  thereof,  to  wit,  on,  &c.  at,  &c.  withia  tho 

(g)    How  to  state  the  judgment,  and  bailiwick  of  the  same  sheriff,  took  the  Aid 

what  a  yariance,  see  the  notes,  ante,  417.  G.   H.   in  execution  of  the  said  damages, 

(A)   That  there  is  no  occasion  to  refer  to  and  kept  and  detained  the  said  G.  H.  in  his 

the  record  of  the  judgment,  see  ante,  417,  n.  custody,  in  execution  of  the  damages  afbie- 

(i)   Some  of  the  forms  state  the  capias  said,  at  the  suit  of  the  said   plaintiff  Irom 

here,  and  then  the  habeas  corpus,  in  the  thence  until  the  said  G.  H.  afterwards,  to 

following  manner : — **  And  the  said  plain*  wit,  on,  &o.  by  yirtue  of  his  majesty's  writ 

tiff,  for  haying  execution  of  the  said  judg-  of  habeas    corpus  eum  causa  belore  then 

ment,  afterwards,  to  wit,  on,   dbo.  in sued  out  of  the  court  of  our  said  lord  the 

Term  sued  and  prosecuted  out  of  the  said  king  of  the  bench  here,  against  the  said  6. 

court  of  our  said  lord  the  king,  before  the  H.  directed,  Slc.  and  returnable,  &e.  wu 

king  himself,  at  W.  aforesaid,  his  said  ma-  brought  before,  &c."    iSee  1  Wentw.  231. 

'^eeiy^uwnlof  capias  ad  satisfaciendum  upon  (k)  As  to  the  statement  of  le?yinf  ex* 

the  said  judgment,  directed  to  the  sheriff  penses,  dec.  see  ante,  418  n. 


*As  to  the  statement  of  leyying  expenses,  Ac.  ante,  418,  note. 
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there,  by  the  said  Sir so  being  such  justice  as  aforesaid,  (the      '^ 

sud  G.  H.  then  and  there  being  before  the  said  justice  on  the  occasion  **^^"*' 
aforesaid)  committed  to  the  custody  of  the  warden  of  his  majesty's  prison 
of  the  Fleet y  charged  (among  other  things)  in  execution  for  the  said  sum 
of  — L  so  indorsed  on  the  said  last-mentioned  writ  as  aiforesaid,  as  by  the 
record  (l)  of  the  said  writ  of  habeas  corpus  cum  causay  and  the  return 
thereof,  and  the  aforesaid  commitment  thereupon,  remaining  in  the  said 
court  of  our  said  lord  the  king  of  the  bench,  more  fully  and  at  large  ap- 
pears. By  virtue  of  which  commitment  the  said  defendant  ""^p^ho  before, 
and  at  the  time  of  the  said  commitment  was,  and  ever  since  hath  been, 
and  still  is,  warden  of  his  majesty's  prison  of  the  Fleet,  on  the  day  and 
year  last  aforesaid,  at,  &c.  (venue)  received  and  had  the  said  G.  H.  in  his 
custody  in  the  said  prison,  in  execution  for  the  said  sum  of  money  so  in- 
dorsed on  the  said  writ  of  capias  ad  satisfaciendum,  at  the  suit  of  the  said 
plaintiff,  and  there  kept  and  detained  him  in  his  custody  so  in  execution 
for  the  said  sum,  until  he  the  said  defendant,  so  being  warden  of  the  ^'said  [*423] 
prison  of  the  Fleet  as  aforesaid,  not  regarding  the  duty  of  his  said  office 
of  warden  of  the  said  prison,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at,  &c.  (venue)  wrongfully,  and  unlawfuUy,  and  unjustly,  without 
the  leave  or  license  of  the  said  plaintiff,  and  against  his  wiU,  suffered  and 
permitted  the  said  G.  H.  to  escape  and  go  at  large  from  and  out  of  the 
said  prison,  and  the  custody  of  the  said  defendant,  then  and  still  being 
warden  of  the  said  prison,  he  the  said  plaintiff  then  and  still  being  wholly 
unsatisfied  bis  said  damages,  [or  if  the  judgment  was  in  debt,  say  ^^  debt 
and  damages,"]  and  every  part  thereof ;  by  reason  of  which  said  premises 
an  action  hath  accrued  to  the  said  plaintiff  to  demand  and  have,  of  and 
fiom  the  said  defendant,  so  being  warden  of  the  said  prison  of  the  Fleet, 
the  said  sum  of  — 2.  above  demanded.  Yet  the  said,  &c. — [^Conclude 
Of  tuual,  as  ante,  387,  and  add  a  general  count  like  the  one  ante,  420  b, 
mutatis  mutandis.] 

For  that  whereas  the  said  plaintiff  heretofore,  to  wit,  in Term^  Bill 

{term  of  judgm^jU)  in  the year  of  the  reign  of  our  lord  the  now  *«?*'»•* 

king,  before  Sir knt  and  his  companions,  then  his  majesty's  pi^  for 

justices  of  the  court  of  our  said  lord  the  king,  of  the  ^  bench  at  Westmin-  ^n  eicape, 
ster,  in  the  county  of  Middlesex,  by  the  consideration  and  judgment  (m)  ^^®^^ 
of  the  same  court,    recovered  against  one  G.   H.  •— Z.  which  were  ad-  action  in 
judged  to  the  said  plaintiff  for  his  damages,    [or,   if  in  debt,  state  the  C  P.,  and 
judgment,  as  ante,  417,]  by  him  sustained,  as  well  on  occasion  of  the  not  bro^^t 
preforming  certain  promises  and  undertakings  before  then  made  by  the  said  np  before 
G.  H.  to  the  said  plamtiff,  as  for  his  costs  and  charges  by  him  about  his  ^«  court 
«ritin  that  behalf  expended,  whereof  the  said  G.   H.   was  convicted  (n).  commit- 
And  the  said  plaintiff  in  fact  says,  that  thereupon,  afterwards,  to  wit,  on,  ted. 

be,  (day  of  commitment)  in Term  last   past,  the   said  G.   H.  then 

^g  in  the  custody  of  the  said  defendant,  then  and  from  thenceforth 
hitherto  (being  warden  of  his  majesty's  prison  of  the  Fleet,)  he  the  said 
C-  H.  was  brought  to  the  bar  of  the  court  aforesaid,  by  the  said  defendant, 

(0  At  to  the  neeetsity  of  this,  aee  anie,  (»)  That  there  is  no  ocoaaion  to  refer  to 

^N  note  (y).  the  record  of  the  judgment,  see  ante,  417 

(»)  At  to  the  statement  of  the  judgment,  a,  n  (/). 
w  what  a  Tariance,  lee  ante,  417,  note. 
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'<»  then  warden  of  the  prison  of  the  ITeet  afcn^said,  by  virtue  of  his  majesty's 
MuoArm:  ^^  ^£  habeas  corpus,  before  then  issued  out  of  the  said  court,  directed  to 
[*424]  the  said  warden  ;  and  ^thereupon  the  said  G.  H.  at  the  request  of  the 
said  plaintiff  was  by  the  same  court  then  and  there  committed  to  the  said 
prison  in  execution  for  the  said  damages,  [or,  if  in  debt,  say  ^^  debt  and 
damages,"]  as  by  the  record  of  the  said  commitment,  remaining  in  the  said 
court  more  fiilly  and  at  large  appears.  By  virtue  of  which  commitment, 
&c. — [Proceed  as  m  the  last  precedent,  from  the  asterisk  to  the  end,  and 
add  another  general  count,  Wee  the  one  ante,  420  b,  mutatis  mutandis,] 


OV  DBXD8- 
POLL. 


IV.    ON  SPECIALTIES, 
I.     On  Deeds-Poll. 


On  a  deed  For  that  whereas  in  the  life-time  of  the  said  L.  F.  to  wit,  on,  be.  at, 
tosUto/  *  ^^*  i^^^'^)  ^y  *  certam  deed-poll  then  and  there  made  by  the  said  L. 
appointed  F.  in  his  life-time,  bearing  date  the  day  and  year  aforesaid,  sealed  with 
he^'d^to  ^^  ^®*''  ^^^  ^  ^^^  court  of  our  said  lord  the  king  now  here  shown,  the 
the  plain-  ^^  ^*  F-  did,  for  the  provision  and  relief  of  the  said  J.  H.  in  such  deed- 
tiff  on  the  poll  described  as  the  only  son  of  E.  H.  deceased,  his  (the  said  L.  F.'s) 
his  de  ^  aunt's  son,  the  first  cousin,  thereby  grant,  assign,  and  deliver  over  unto 
(o).  him  (the  said  plaintiff)  the  sum  of  £5000,  sterlmg,  good  and  lawful  mo- 

ney of  Great  Britain,  immediately  after  he  the  said  plaintiff  attained  the 
age  of  twenty-one  years,  for  and  in  consideration  of  the  love  and  affec- 
tion he  (the  said  L.  F.  )  always  bore  for  the  said  E.  H.  his  father,  and  io 
consideration  of  the  several  sendees  he  (the  said  E.  H.)  had  therefore 
rendered  him  in  his  life-time ;  and  the  said  L.  F.  thereby  then  and  there 
declared  that  the  said  sum  of  £5000  so  granted,  should  and  might  be  re- 
covered from  and  off  all  or  any  part  of  his  (the  said  L.  F.'s)  estates,  lands, 
premises,  goods,  chattels,  and  so  forth,  wherever  the  same  might  be  situ- 
ated, for  the  sole  use  and  behoof  of  the  said  J.  H. ;  and  the  said  L. 
F.  thereby  declared  that  the  said  £5000,  or  any  part  thereof,  or  the  in- 
terest or  interests  thereupon  arising,  or  which  might  thereafter  at  any  time 
arise  or  grow  due,  should  not,  upon  any  pretext,  extend  or  be  granted  to 
r*425]  any  other  person  or  persons  ^'after  tlie  decease  of  him  the  said  John  Hod- 
nett,  wherever  the  same  might  happen  to  be  ;  but  that  the  aforesaid  grant  of 
£5000  should  be  prudendy  and  careiuUy  appropriated  for  the  said  John 
Hodnett,  excluding  heirs,  assigns,  or  survivors  of  any  description  whatso- 
ever, and  in  case  of  his  [the  said  Luke  Foreman's]  decease  at  any  time 
before  the  said  John  Hodnett  should  attain  the  aforesaid  age  of  twenty- 
one  years,  that  then  and  in  such  case  it  should  and  might  be  lawful  for 
him  the  said  John  Hodnett,  or  his  lawful  attorney  nominated,  to  enter 
upon  and  recover  the  said  sum  as  thereinbefore  recited,  in  any  of  his  Ma- 
jesty's courts  in  Great  Britain,  as  counsel  learned  in  the  law  should  direct, 

(o)  This  was- the  declaration  in  Hodnett    vered  a  yerdict,  and   which  was  aettled  by 
against  Foreman,  in  which  plaintiff  reco-    an  eminent  barriater,  A.  D.  1815. 
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or  advise  oc  devise ;  and  the  said  Luke  Foreman  did  thereby  nominate,  ^'  »■«]>•- 
constitute,  and  appoint  John  Barry,  uncle  of  the  said  John  Hodnett,  to  ^^^^' 
be  principal  guardian  and  trustee  to  him,  in  the  economy  and  necessary 
inangement  of  the  aforesaid  grant  of  £5000,  but  without  any  claim  or 
demand  upon  any  part  of  the  same  as  in  and  by  the  said  deed-poll,  re- 
ference bemg  thereunto  had,  will  appear :  And  the  said  John  Hodnett  in 
fiM;t  saith,  that  afterwards,  to  wit,  on,  &c.  (p)  at,  &c.  aforesaid,  he  the 
said  John  Hodnett  attained  the  age  of  twenty-one  years,  whereof  the  said 
Foreman  in  his  life-time,  afterwards,  to  wit,  on,  &c.  last  aforesaid,  at,  &c. 
afinresaid,  had  notice  ;  yet  neither  the  said  L.  F.  in  his  life-time,  nor  the 
said  Maiy,  James,  and  John  Chandler,  executrix  and  executors  as  afore- 
said, since  his  decease,^  hath  or^have  (although  often  severally  requested  so 
to  do),  paid  the  sum  of  £5000  or  any  part  thereof,  to  the  said  John 
Hodnett,  and,  on  the  contrary  thereof,  after  the  said  John  Hodnett  so  be- 
came of  age,  and  after  the  death  of  the  said  Luke  Foreman,  to  wit,  on,  &c. 
at,  be.  aforesaid,  the  said  sum  of  £5000,  together  with  a  further  large  sum 
of  money,  to  wit,  the  further  sum  of  £785,  for  interest  thereon,  making  to- 
gether the  sum  of  £5785  became,  and  was  and  still  is  in  arrear  and  unpaid 
to  the  said  J.  H.  contrary  to  the  fonn  and  effect  of  the  said  deed-poll,  to  wit, 
at,  be.  aforesaid,  whereby  an  action  hath  accrued  to  the  said  J.  H.  to  de- 
mand and  have  of  and  from  the  said  M.  J.  and  J.  C.  as  executrix  and 
executors  as  aforesaid,  the  said  sum  of  £5785  above  demanded,  yet  the 
said  M.  J.  and  J.  C.  executrix  and  executors  as  aforesaid,  hath  not,  nor 
hath  either  of  them  ^(although  often  requested  so  to  do)  paid  the  said  [^^426] 
sum  of  £5785  above  demanded,  or  any  part  thereof,  to  the  said  J.  H.  but 
have,  and  each  of  them  hath,  hitherto  wholly  neglected  and  refused,  and 
they  still  neglect  and  refuse,  and  each  of  them  neglects  and  refuses  so 
to  do ;  to  the  damage  of  the  said  Jonn  Hodnett  of  £1000,  and  therefore 
he  brings  his  suit,  &c. 


n.  ON  CHARTER-PARTIES.  ch^rtke- 

PARTY. 

For  that  whereas  heretofore,  to  wit,  on,  &c.  (date  of  charter-party)  to  By  owner 
wit,  at,  &c.  (venue)  by  a  certain  charter-party  of  afireightment,  then  and  I^Jfli'^r 
there  made  between  the  said  plaintiffs,  by  the  name  and  description  of  for  penall 
Messre.  A.  B.  and  E.  F.  therein  described  as  the  owners  of  the  good  ship  ty  Jncur- 

or  vessel  called  the (whereof  E.  H.  was  then  master),  of  the  burden  of  not'l^d- 

tons  or  thereabouts,  then  on  the  River  Tyne,  of  the  one  part,  and  the  ing  Uie 

said  defendant,  therein  described  as  the  freighter  of  the  said  ship,  of  the  other  cargo,  and 
pwt ;  (one  part  of  which  said  charter-party,  sealed  with  the  seal  of  the  ^^g  ^^' 

fVeight 

(?)  This  shooldbe  the  true  date  of  the  how  mach   is  due,— Andr.    156.^2   Stra.  (9)- 

plaintiff's  coming  of  age,  from  which  date  1089,  S.  C. — The  plaintiff  has  his  option  of 

on] J  the  interest  would  be  calculated.  proceeding  for  the  penalty,  or  on  the  cove- 

(i)  See  other  forms,  7  Wentw.  27,  29,  nant  which  defendant  has  broken,  13  East, 

34;  ind  those  in  Assumpsit,  ante,  221  ;  and  343.    It  is  in  some  respects  more  adrisable 

in  Coyenant,  post,  528.     Debt  lies  upon  a  to  sue  in  debt,-  on  account  of  being  able  to 

charter-party,  if  the  sum  demanded   is  as-  insert  tlie  common  counts. 
MTtained  thereby,  or  it  sufficiently  appears 
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said  defendant,  the  said  plaintiffi  now  bring  here  into  couit,  the  date  where- 
of is  a  certain  day  and  year  therein  named,  to  wit,  the  same  day  and  year 
aforesaid,  the  said  plaintifis  [here  set  out  the  charter-party  in  the  p(ut  tenie, 
thus :]  let  the  said  ship  to  freight  for  one  voyage,  from  the  Island  of  St 
Michael's  to  the  ports  of,  &c.  optional  to  the  affreighter  or  his  agent,  with 
liberty  to  take  on  board  a  cargo  of  coals,  and  goods,  and  deliver  them  in 

her  way  to ;  and  the  said  defendant  hired  the  same  in  manner  aod 

form  therein  mentioned,  to  wit,  that  the  said  ship  then  was,  and  should, 
during  the  said  intended  voyage,  be  at  the  expense  of  the  said  plaintifi, 
the  said  owners,  kept  staunch,  tight,  and  strong,  well  manned,  victualled, 

[*'427]  tackled,  and  provided,  *in  every  respect  fit  for  merchant's  service,  and 
particularly  for  performing  such  intended  voyage  (the  dangers  and  p^ 
of  the  seas,  restraints  of  princes  and  rules,  fire  and  enemies,  during  the 
same,  always  excepted)  ;  and  also  that  the  said  G.  H.  with  the  said  ship, 
after  she  delivered  her  cargo  of  coals  and  goods  should,  with  the  first  op- 
portunity of  wind  and  weather,  proceed  directly  for ,  and,  on  her  ar- 
rival there,  to  receive  on  board  a  full  and  complete  cargo  of  fruit,  in  com- 
mon-sized boxes,  at  such  convenient  place  or  places  where  the  said  ship 
and  cargo  might  safely  come  ;  and  also  tliat  the  said  ship  should,  for  her 
loading  at and  delivering  at lay  the  full  space  of  twenty  work- 
ing days,  if  required,  and  so  to  end  the  said  intended  voyage  ;  in  consider- 
ation of  which  the  said  defendant  did  agree,  not  only  to  load  and  put  on 
board  the  said  ship  the  said  cargo  of  fruits  as  aforesaid,  and  to  receive  or 

cause  the  same  to  be  received  from  on  board  her,  at or  —  at  the 

option  of  the  said  defendant,  and  that  within  the  days  and  time  limited 
for  her  loading  and  discharging  as  aforesaid,  but  also  should  and  would 
pay,  or  cause  to  be  paid,  unto  the  said  plaintifis  or  their  assigns,  on  the 

safe  delivery  of  the  cargo  at or optional  to  the  said  defendant 

or  his  agent,  half  cash,  and  the  remainder  by  an  approved  bill  on  London, 
at  four  months'  date,  in  full  for  the  freight  and  hire  of  the  said  ship  for 
the  said  voyage,  at  and  after  the  rate  of  £ —  sterling  per  ton,  of  twenty 
common-sized  boxes  of  fiiiit,  and  in  proportion  for  any  less  quantity  than 
a  ton.  It  was  understood,  in  the  stowing  of  the  cargo,  a  well-hole  of 
two  feet  square  was  to  be  kept  open,  from  the  keels  on  to  the  deck,  opposite 
each  hatchway,  for  the  purpose  of  airing  the  firuit,  and  that  the  boxes 
must  be  stowed  on  their  bottoms,  and  not  their  ends,  nor  edge-ways,  to- 
gether with  the  sum  of  four  guineas  per  day,  to  be  paid  day  by  day  as 
the  same  should  grow  due,  for  every  day  of  the  ship's  detention  over  and 
above  the  days  and  time  limited  for  her  loading  and  discharging  as  afore- 
said ;  as  also  £10  per  cent,  on  the  amount  of  the  above  specified  freight, 
in  lieu  of  all  port-charges  and  pilotage  ;  and  for  the  true  performance 
thereof,  each  of  the  said  parties  bound  himself,  his  executors,  administrators, 
and  assigns,  reciprocally  unto  the  other,  especially  the  said  plaintiffi,  bound 
their  said  ship,  her  freight  and  appurtenances  ;  and  the  said  defendant  the 
goods  to  be  loaden  on  board  her,  each  to  the  other,  in  the  penal  sum  of 
£1000,  firmly  by  the  said  charter-party  of  afiSreightment ;  as  by  the  said 

[•428]    •charter-party,   reference    being    thereunto    had  will    more  fiilly  appear: 
*  Atid  the  said  plaintifis  in  fact  say,  that  the  said  G.  H.  with  the  said  ship 
or  vessel  in  the  said  charter-party  mentioned,  afterwards,  to  wit,  on,  &c. 
proceeded  to according  to  the  meaning  and  efifect  of  the  said  charter- 
party,  and  afterwards,  to  wit,  on,  &c.  aforesaid,  arrived  at  —  aforesaid, 
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a&dvas,  to  wit,  on,  be.  last  aforesaid,  ready  and  willing  to  receive  on  board  o'  ^ 
tbe  said  ship  or  vessel  a  cargo  of  fruit,  and  would  have  proceeded  there-  ^"i*"| 
with,  to,  &c.  according  to  the  meaning  and  effect  of  the  said  charter-par- 
tfj  and  the  said  ship  or  vessel  was  then  fit  and  ready  to  receive  on  board 
a  caigo  of  fruit,  according  to  the  meaning  and  effect  of  the  said  charter- 
puty ;  and  the  said  plaintiffs  were  ready  and  willing  that  the  said  char- 
ter-party should  be  performed  in  all  things  on  tlieir  part,  according  to  the 
meaning  and  effect  of  the  said  charter-party,  of  which  said  premises  the 
said  defendant  afterwards,  to  wit,  on,  be.  aforesaid,  at,  &c.  (yenvs)  afore- 
nid,  had  notice  ;  yet  the  said  defendant  did  not  nor  would,  load  or  put  on 
board  the  said  ship  or  vessel  a  cargo,  according  to  the  meaning  and  effect 
of  the  said  charter-party,  or  any  cargo  or  part  of  a  cargo  whatever  (r), 
imt  therein  wholly  failed  and  made  default,  contrary  to  the  form  and  ef- 
fect of  the  said  charter-party,  and  the  covenant  of  the  said  defendant  so 
made  in  that  behalf  as  aforesaid ;  and  the  said  defendant  hath  not  paid 
the  said  plaintiffi  any  freight  for  the  said  voyage,  or  any  port-charges  or 
pilotage  in  respect  thereof;  by  reason  of  wluch  premises,  the  said  plain- 
ti£  have  lost  and  been  deprived  of  the  freight  and  reward,  and  the  port- 
charges  and  pilotage,  and  of  great  gains,  profits,  and  emoluments  which 
might  and  otherwise  would  have  become  due  and  payable  to  them  under 
and  by  virtue  of  the  said  charter-party,  amounting  in  the  whole  to  a  large 
sum  of  money,  to  wit,  the  sum  of  — L  to  wit,  at,  &c.  (venue)  by  reason 
of  which  said  premises  an  action  hath  accrued  to  the  said  plaintiffs  to  de- 
mand and  have  of  and  from  defendant,  the  sum  of  — L  mentioned  in  the 
said  charter-party,  parcel  of  the  said  sum  of  money  above  demanded.—- 
[Add  eounU  for  freight^  and  for  the  use  and  hire  of  the  ship^  and  the 
«M«ey  counti  and  account  stated.] 


*m.  ON  SEA  POLICIES.  [•429] 

OH    A.    tSA 

London^  to  wit. — ^The  governor  and  company  of  the  London  Assur-     '®^*'*- 
ttce  were  summcHied  to  answer  A.  6.  of  a  plea  of  debt,  and  thereupon  L^don 

the  said  plaintiff  by his  attorney,  complains,  for  that  whereas,  here-  Awur- 

tofore,  to  wit,  on,  be.  (date  of  policy)  at,  be.  (venue)  by  a  certain  deed-  "*^® 
poll,  or  policy  of  assurance,  then  and  there  made  by  the  said  governor  and  on  a  poll- 
^^onipany,  and  sealed,  with  the  common  seal  of  the  said  governor  and  cy  on  a 
company,  and  which  said  deed  or  policy  of  msurance,  sealed  with  the  ^^  W* 
^  of  the  said  governor  and  company,  the  said    plaintiff  now  brings 
here  into  court,  the  date  whereof  is  a  certain  day  and  year  therein  men- 
tioned, the  same  day  and  year  aforesaid,  the  said  plaintiff  as  well  in  his 
own  name,  be. — [Set  forth  the  policy  verbatim  to  the  end.] — ^In  witness 
whereof  the  said  London  Assurance  had  caused  their  common  seal  to  be 
thereunto  affixed,  and  the  sum  and  sums  by  them  assured  to  be  therein 
^der-written,  under   which  said  deed  or   policy  of  assurance  a  certain 
i&eQK)randum  was  then  and  there  written,  whereby  the  said  governor  and 

(r)  See  another  mode  of  statinff  breach,    eoyenant :  and  other  forms,  7  Wentw.  38, 
«»«e,  826, 228.  Ac. 

(«)  See  ante,  178,  and  post,  536,  541,  in 
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OH  ▲  iiA  compaDy  declared  the  said  policy  to  be  free  from  average  on  com,  fish, 
'*"*'*•  salt,  &c. — [Set  forth  the  usual  memorandum  at  the  foot  of  the  policy.] — 
And  also  a  certain  other  memorandum  was  then  and  there  written,  where- 
by the  said  governor  and  company  declared  themselves  to  be  content  with 
that  assurance  for  £1400  on  the  whole  ship,  valued  at  that  sum  ;  as  by 
the  said  deed  or  policy  of  assurance,  and  memorandum  so  made  as  afore- 
said, more  iiilly  appears.  And  thereupon  the  said  govemcnr  and  company 
became  insurers  to  the  said  plaintiff  for  the  said  sum  of  1400Z.  in  the  said 
deed  or  policy  of  assurance  ;  and  the  said  plaintiff  further  says,  he, — 
[Averments  as  usual  that  plaintiff  was  interested^  the  ship's  safety,  dt- 
parture  and  damage  at  sea^  fyc,  according  to  the  facts,  and  as  in  the  pre* 
cedents  in  assumpsit,  ante,  183  to  208.] — Of  all  which  said  premises  the 
said  governor  and  company,  afterwards,  to  wit,  on,  &c.  there  had  notice ; 
by  reason  whereof  an  action  hath  accrued  to  the  said  plaintiff,  to  demand 
and  have,  of  and  from  the  said  governor  and  company,  the  said  sum  of 
1400Z.  so  insured  as  aforesaid,  parcel  of  the  said  sum  above  demanded. 
Second  ^jjj  whereas  also,  after  the  making  of  a  certain  act  of  parliament,  made 
6**<^o.  1.  a^d  passed  in  the  6th  year  of  the  reign  of  his  late  Majesty  King  Oeorge 
o.  18.  s.  4  the  First,  to  wit,  on,  &c.  at,  &c.  (venue)  aforesaid,  *the  said  governor  and 
^r*i«Qni  company  became  and  were,  and  still  are,  indebted  to  the  said  plaintiff  in  a 
large  sum  of  money,  to  wit,  the  sum  of  — I.  of  like  lawful  money,  other 
parcel  of  the  said  sum  above  demanded,  and  have  not  paid  the  same,  ac- 
cording to  the  said  act,  but  have  hitherto  wholly  neglected  and  reiiised  so 
to  do,  contrary  to  the  said  Statute,  whereby  an  action  hath  accrued  to  the 
said  plaintiff  to  demand  and  have,  of  and  from  the  said  governor  and 
company,  the  said  sum  of  — Z.  parcel  of  the  said  sum  above  demanded, 
to  wit,  at,  &c.  (venue)  aforesaid. — [Then  add  money  had  and  received, 
account  stated,  and  breach  in  debt,] 


[*430] 


OH  IV.  ON  LEASES. 

LXASlf. 

For  rent  [Conmencemetit  in  debt,  as  ante,  384.] — ^For  that  whereas  the  said  plain^ 

on  a  de-  i[ff  heretofore,  to  wit,  on,  8ic.  at,  &c.  (venue)  ^'demised  to  the    said  de- 
mise (tt),  '               V              / 


[*431] 


(t)  This  form  is  anthorized  by  the  Sta-  250,  1,  and  another  form  in  debt  for  a  rent 

tate,  bat  it  is  not  usually  adopted  in  prac-  charge,  or  annuity  against  the  pemon  of 

tice.    2  Marsh,  on  Insurance,  599, 601,  n.  a.  the  profits,  1  Saund.  276,  282,  note  1.— I 

In  cases  where  debt  lies,  it  msy  be  fre-  T.  R.  378. — Dougl.  928. 

qaently  better  to  declare  in  debt  on  the  po-  As  to  debt  on  leases,  stating  the  lease, 

licy  than  in  covenant,  because  in  the  former  see   ante,  vol.  i.    index,  *' Leo^' — 2  Rich, 

a  count  for  debt,  for  money  had  and  receiv-  C.  P.  252,  259,  265,  267,  270.    Ilis  action 

ed,  may  be  joined,    and  under   which  in  cannot  be  supported  by  the  lessor  againit 

some  cases  the  premium  may  be  recovered,  the  lessee  afler  he  has  accepted  an  assignee 

though  the  loss  may  not ;    and  the  count  on  as  his  tenant,  his  remedy  against  the  leaiee 

an  account  stated,  would  be  useful  if  there  is  by  action  of  covenant,  1  Saund.  241,  a* 

was  an  adjustment.  — 1  T.  R.  92.— Ante,  vol.  i.  107.    The  ai- 

(tt)    See  form.   Plead.   A.  345,  6. — Lil.  signee  of  the  lessee  may  be  sued  in  debt 

£nt   185. — See  a  form  in  debt  on  the  red-  for  rent,  and  see  a  form,  post,  431.    The 

dendum  of  a  lease  for  tithes,  2  Saund.  296,  assignee  of  ike  lessor  may  sue  in  debt  for 

and  against  an  administrator  on  the  redden^  rent  due  on  a  demise,  5  B.  d&  Cies.  512, 

dum  in  a  lease  of  lands,  1  Saund.  1,  2.   Also  and  see  outline  of  a  form  there, 

a  form  in  debt  for  rent  on  the  reddendum  When  it  is  doubtful  whether  the  demise 

of  a  lease  to  commence  in  future,  1  Saund.  were  by  deed,  it  is  advisable  to  declare  in 
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fendant  a  certain  messuage  and  premises,  with  the  appurtenances  (w),  to  oh 
hare  and  to  hold  the  same  to  the  said  defendant  for  a  certain  term  of  "^•■■* 
jeais  to  wit,  for  and  during,  and  until  the  full  end  and  term  of  [twenty- 
ooe]  years,  then  next  ensuing,  and  fully  to  be  completed  and  ended,  yield- 
ing and  paying  therefore,  during  the  said  term,  to  the  said  plaintiff,  the  year- 
ly rent  of  £ —  of  lawful  money  of  Great  Britain,  at  the  four  most  usual 
feasts  or  days  of  payment  in  the  year,  that  is  to  say,  on,  &c.  [as  in  the 
indenture]  by  even  and  equal  portions.  By  virtue  of  which  said  demise, 
the  said  defendant  entered  (x)  into  the  said  demised  premises,  with  the 
appurtenances,  and  was  possessed  thereof  from  thenceforth,  until  and 
upon  the  [feast  of  St.  Michael  the  Archangel,  A.  D,  1830,]  when  (y)  a 
large  sum  of  money,  to  wit,  the  sum  of  £ —  of  the  rent  aforesaid,  for 

the  space  of ending,  on  the  day  and  year  last  aforesaid,  and  then 

last  elapsed  (2:),  became  and  was  due  and  payable  from  the  said  defendant 

to  the  said  plaintiff,  and  still  is  in  arrear  and  unpaid  to  the  said  plaintiff, 

to  wit,  at,  &CC.  (venue)  aforesaid.     Whereby  an  action  hath  accrued  (a) 

to  the  said  plaintiff,  to  demand  and  have  of  and  from  the  said  defendant, 

the  sum  of  —I.  parcel  of  the  said  sum  above  demanded.     And  whereas  ^«at  for 

also  the  said  defendant  afterwards,  to  wit,  on,  be.  aforesaid,  to  wit,  at,  occupa* 

be.  (venue)  was  indebted,  &c. — [Tke  form  of  indebitattu   count  in  debt  tion  (h). 

mS  he  as  ante^  385 ;  and  the  sviject-matter  of  the  debt,  for  use  and  oc- 

aepationy  unit  be  as  ante^  41. — Conclude  as  ante,  387.] 


•V.    ON  ANNUITY  DEEDS.  0!*^- 

TT  DlXDt. 

[Commencement  in  debty  as  ante,  384,  note,] — For  that  whereas  here-  On  an  an- 
tofore,  to  wit,  on,  &c.  {date  of  deed)  at^  &c.  (venue)  by  a  certain  inden-  de^/for 
ture  then  and  there  made  between  the  said  plaintiff  of  the  one  part,  and 

the  above  form,  stating  the  sabstance  of  the  tion  is  to  be  made,  if  a  certain  event  hap- 

termt  of  the  demise,  and  adding  a  count  pen,  although  that  erent  have  not  happen- 

for  ote  and  occupation.    It  is  setUed,  that  ed,  6  fi.  db  C.  430. 

in  debt  for  rent  reserved  by  deed,  the  plain-        (w)  It  is  not  necessary  to  show  the  local 

liff  may  declare  without  sUting  the  deed  ;  situation,  3  M.  &  S.  380.— 4  Taunt.  25.— 6 

(■ee  the  precedents  and  notes  in  1  Saund.  East,  348. 

276,  n.  1.202,  325,  n.  4.— Ld.  Raym.  1503.)        (x)  As  to  the  allegation  of  the  lessee's 

onleas  in  case  of  a  lease  of  tithes,  or  other  entry,  see  1  Saund.  203,  n.   1. — Com.   Dig, 

incorporeal  hereditamento,  2  Saund.  2d7,  n.  Fleader,  2  W.  14,  and  post,  551. 

1;— This  is  the  only  case  in  which  the  plain-        (y)  In  debt  for  rent  on  a  demise,  it  must 

^  is  allowed  to  declare  generally,  and  to  be  shown  at  what  time  the  rent  became  due, 

produce  a  deed  in  evidence  in  support  of  Gilb.  Debt.  407,  see  110  East,  142,  4  B.  A 

•uch  declaration,  1  New  Rep.  104, 109.  Cres.  157,  post,  552. 

When  the  declaration  sets  out  the  lease,        (z)  See  4  Bar.  &  Cres.  157,  159. 
it  is  similar  to  the  declaration  in  covenant        (a)  In  Gilb.  on  Debt.  414,  this  is  said  to 

lor  rent,  except  in  the  commencement  and  he  incorrect. 

coneloiion,  see  post,  549,  to  which  prece-        (b)  This  count  in  debt  for  use  and  occu* 

jj^nt,  with  the  notes,  the  reader  is  referred,  pation  is  sustainable,  when  the  demise  is 

Thongh  furniture,  &c.  be  demised,  also  by  not  by  deed,  (1)  or  there  was  no  covenant 

|he  indenture,  it  need  not  he  sUted,  6  B.  &  sealed    by  the  defendant,  6  T.  R.  (>2  — 5 

Cres.  251.    If  the  declaration  profess  to  set  Taunt.  25,  and  without  sUtinff  the  local 

pot  the  terms  of  the  reservation  of  rent,  it  situation  of  the  premises,  6  East,  348.^- 

M  a  variance  to  omit  an  exception  referring  Ante,  431,  n.  (to), 
to  a  subsequent  proviso,  by  which  a  deduc- 


(1)  See  Davis  v.  Shoemaker,  1  Rawle,  135. 
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oir  AHirui-  the  said   defendant  of  the  other  part,  (which  said  indenture,  sealed  with 
TT  DSBDf .  ^g  g^^  ^^  ^YiQ  said  defendant,  the  said  plaintiff  now  brings  into  court,  the 
arrean  of  date  whereof  is  a  certain  day  and  year  therein  named,  to  wit,  the  day  and 
the  annn-  year  aforesaid) ,  he  the  said  defendant,  for  the  consideration  therein  mention- 
*  ^  ^*^*       ed,  did  grant,  fcc.   [here  state  in  the  past  tense,  the  grant  of  the  annuity ,  and 
the  defendants  covenant  to  pay  it,  and  proceed  as  follows :] —  As  by  the 
said  indenture,  reference  being  thereunto  had,   will,  amongst  other  things, 
more  flilly  and  at  large  appear.     Nevertheless  the  said  plaintiff  in  fact 
saith,  tbat  after  the  making  of  the   said  indenture,  and  during  the  natural 
[•484]    life  (d)  of  the  said  E.  F.  to   wit,  on,  &c.  (day  when  the  last  payment  *to 
be  made  became  due)  at,  &c.  (venue)  aforesaid,  a  large  sum  of  money,  to 
wit,  the  sum  of  — L  of  lawful  money  of  Great  Britain,  of  the  said  an- 
nuity or  yearly  rent-charge,  for  [one  year  and   a   quarter  of  a  year]  (the 
tim^  during  which  the  arrears  were   accruing  due)  which  expired  on  the 
day  and  year  last  aforesaid,  then  last  elapsed,  became  and  was  due  and 
owing  from  the  said  defendant  to  the  said  plaintiff,  and  still  is  in    arrear 
and  unpaid,  contrary  to  the  form  and  effect  of  the  said  indenture,  €ind  of 
the  said  covenant  of  the  said  defendant  in  that  behalf  made  as  aforesaid, 
to  wit,  at,  be.  (venue)  aforesaid.     Whereby  an  action  hath  accrued,  to 
the  said  plaintiff  to  demand  and  have,  of  and  from  the  defendant,  the  said 
sum  of  — Z.  being  the  said  sum  above  demanded.     Yet,  &c. — [ConcJutum 
as  ante,  387.] 


09     MORT 
GAOX 
DKBD8. 


VI.    ON  MORTGAGE  DEEDS. 


Q  [  Commencement  in  debt,  as  ante,  384,  note.] — ^For  that  whereas  here- 
mortgage  tofore,  to  wit,  on,  &c.  (date  of  indenture,)  at,  be.  (venue)  by  a  certain 
by  leai»  indenture  then  and  there  made  between  the  said  plaintiff  of  the  one  part, 
feuefor    ^^^  ^^  ^^  defendant  of  the  other  part,  which  said  indenture,  sealed  with 

principal 

and  inter-  (c)  See  a  form  in  debt  for  an  annnitj  or  (e)  In  general  it  is  more  advisable  to  de- 
•It  (e),  rent-charge  againit  the  pernor  of  the  pro-  clare  in  debt  than  in  covenant  on  a  moit- 
fits. — 1  Sannd.  276. — Debt  is  preferable  to  gage  deed,  because  in  the  former  the  jndg- 
covenant  on  an  annuity  deed,  because  in  ment  is  final  in  the  first  instance.  Even  in 
debt  the  judgment  is  final  in  the  first  in-  covenant,  however,  there  would  be  no  oc- 
•lance.  Even  in  covenant,  however,  there  casion  to  execute  a  writ  of  inquiry  on  a 
would  be  no  occasion  to  execute  a  writ  of  judgment  by  defiiult,  as  it  might  be  referred 
Inquiry  on  a  jugdment  by  default,  as  it  to  the  Master  in  K.  B.  or  Prothnnotary  in 
might  be  referred  to  the  Master  in  K.  B.  or  C.  P.  to  compute  the  amount  due.  8  T.  IL 
Prothonotary  in  C.  P.  to  compute  the  326.-2  Chit.  Rep.  234,  265.-~Tidd,  9th 
amount  due.  2  Chit.  Rep.  32. — Tidd's  edit.  570.  Debt  on  the  covenant  is  also 
Prac.  9th  edit.  570.— It  is  also  more  ad  vis-  preferable  to  debt  on  a  mortgage  bond,  coo- 
able  to  declare  in  debt  on  the  covenant  than  ditioned  as  well  for  payment  of  the  money, 
on  the  annuity  bond,  because,  in  the  latter  as  performance  of  covenants  in  the  mort- 
case,  damages  must  be  assessed,  in  pur-  gage  deed,  because  in  the  latter  case  the 
•uance  of  8  &  9  W.  3,  e.  14.  s.  8,  which  damages  must  be  assessed  under  the  B  Sl9 
causes  expense  and  delay,  Tidd,  9th  edit.  W.  3.  c.  II.  s.  8,  which  creates  expense 
1108,  584.     When  debt  does  not  lie  for  ar-  and  delay. 

rears  of  annuity,  see  ante,  vol.  i.  99. — 2  D.  In  the  case  of  a  devise  of  the  mortgagee's 

A  R.  603.    4  M.  db  8.  113.— 2  Saund.  304,  interest,  the  action  must  be  brought  in  the 

note.  executor's  name,  8  Taunt.  227,  and  see  a 

(d)  That  is  a  sufilcient  averment  of  his  form  there, 
being  alive,  see  1  Saand.  285,  note  8. 
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the  seal  of  the  said  defendant,  the  said  plaintiff  now  brings  here  mto  court,   oh  most- 

GAGS 
DlXOf. 


the  date  whereof  is  a  certain  day  and  year  therein  named,  to  wit,  the  day      ®^®* 


and  year  aforesaid,  after  reciting  as  therein  is  recited,  the  said  defendant, 
fcrthe  considerations  therein  mentioned,  [did  grant,  bargain,  sell,  alien, 
release,  and  confirm  unto  the  said  plaintiff,  and  to  his  heirs  and  assigns, 
certain  messuages,  lands,  tenements,  and  premises,  *with  the  appurtenan-  [•435] 
ces  therein  mentioned,  and  particularly  described  (f).  To  have  and  to  Proyiio. 
hold,  8^c.  [copy  the  habendum  verbatim]  subject,  among  other  things,  to  a 
certain  proviso  or  condition,  that  is  to  say  (§•),  that  if  the  said  defendant, 
bis  heirs,  executors,  or  administrators,  did  and  should  pay  to  the  said 
plamtiff,  his  executors,  administrators,  or  assigns,  the  full  sum  of  — L  and 
lawfiil  interest  for  the  same,  of  good  and  lawful  money  of  Great  Britain, 

on  the day  of next    ensuing    the  date  of  the  said  indenture, 

then  the  said  indenture  should  be  void.     And  the  said  defendant  did  there-  CoTenant, 

by  for  himself,  his  heirs,  executors  and  administrators,  covenant,  promise, 

and  agree,  to  and  with  the  said   plaintiff,  his  executors,  administrators,  and 

assigns,  that  he  the  said  defendant,  his  heirs,  executors,  administrators,  or 

some  or  one  of  them,  should  and  would  well  and  truly  pay,  or  cause  to  be 

paid  unto  the  said  plaintiff,  his  executors,   administrators,  or  assigns,  the 

said  sum  of  — L  and  lawful  interest  for  the  same,  upon  the  day  and  time 

mentioned  and  appointed  for  payment  thereof,  in  and  by  the  said  proviso, 

according  to  the  true  intent  and  meaning  of  the  said  indenture  ;  as  by  the 

said  indenture,  (reference  being   thereunto  had)  will,  amongst  other  things, 

more  fully  and  at  large  appear.      Nevertheless  the  said  plaintiff  in  fact 

saith,  that  the  said   defendant  did  not  nor  would  well  and  truly  pay,  or 

cause  to  be  paid,  unto  the  said  plaintiff,  the  said   sum  of  — L  and  lawful 

interest  for  the  same,  on  the  day  and  time  mentioned   and  appointed  for 

payment   thereof  as  aforesaid,  but  therein  failed  and  made  default,  and 

there  is  now  due  and  owing  from  the  %aid  defendant  to  the  said    plaintiff, 

for  and  on  account  of  the  said  sum  of  — I,  and  interest  (A)  thereon,  until    r*436l 

*the  said day  of a  large  sum  of  money,  to  wit,  the  sum  of 

— I  being  the  sum  above  demanded,   to  wit,  at,  &c.    (yeniLe)  aforesaid, 
whereby  an    action    hath    accrued   to    the  said    plaintiff,  to  demand  and 
have,  of  and    fix)m  the  said   defendant,  the  said  sum  of  — L  above  de-  xhe  like 
manded.     Yet,  fcc. — [Common  conclusion  in  debt,  as  ante,  387.] 

For  that  whereas  heretofore,  to  wit,  on,  &c.  (date  of  indenture)  at,  &c. 

(/)  The  premises  ought  not  to  be  stated  on  the  day  mentioned  in  the  proviso,  with- 

&t  length,  but  in  this  concise  way.     Cowp.  out  stating  such  proyiso;    and  see  these 

665,  727. — I   Saund.   233,  n.  2. — 2  Saund.  suggestions  adopted  in  the  next  form,  post, 

366.     Indeed,  it  is  not  necessary  to  state  436. 

tbs  grant,  or  the  habendum^  or  proviso,  and         (A)  As  the  covenant  is  usuaUy  to  pay  the 

It  would  suffice  merely  to  state  the  coven-  principal-money  and  interest  on  a  certain 

^t}  according  to  the  legal  effect,  as  in  the  day,  the  stibsequent  interest  cannot  be  pro- 

i^zt  form.  perly  included  as  a  debt  in  the  sum  demand- 

ig)  The  proviso  is  to  be  copied  from  the  ed,  but  may  be  recovered  as  damages  for 
deed  vtrbatim^  in  the  past  tense.  How-  the  detention  of  the  principal  sum  and  in- 
^^er,  it  is  not  necessary  to  state  the  pre-  terest  due  beyond  the  named  day,  and  a 
pi>es,  the  kabeftdufiLf  or  the  proviso,  for,  as  sam  sufficient  to  cover  the  tiihsequent  inte- 
rn covenant  on  a  deed  it  is  sufficient  to  state  rest  should  be  laid  as  damages  at  the  end  of 
uie  covenant  and  the  breach,  and  the  for-  the  declaration,  and  the  verdict  should  be 
^1^  ^^y  ^  stated  according  to  its  legal  taken  for  damages  including  such  subse- 
effect ;  ao  the  declaration  in  debt  on  a  quent  interest.  (6  Car.  db  P.  661 .  3  db  4 
mortgage  deed,  may  state  the  covenant  to  W.  4.  c.  42.) 
Bt^e  been  to  pay  the  principal  and  interest 
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ov^voRT-  ^ffenue)  by  a  certam  indenture  then  and  there  made  between  the  said 
plaintiff  of  the  one  part,  and  the  said  defendant  of  the  other  part,  which 
said  indenture,  sealed  with  the  seal  of  the  said  defendant,  the  said  plamtiff 
in  a  thort-  uq^  brings  here  into  court,  the  date  whereof  is  a  certain  day  and  year 
/£\^  therein  mentioned,  to  wit,  the  day  and  year  aforesaid,  after  reciung  as 

therein  is  recited,  the  said  defendant,  for  the  considerations  therein  mentioD- 
ed,  did,  for  himself,  his  heirs,  executors,  and  administrators,  covenant, 
promise,  and  agree,  (let  this  agree  with  the  indenture)  to  and  with  the 
said  plaintiff,  his  executors,  administrators,  and  assigns,  that  he  the  said 
defendant,  his  heirs,  executors,  or  administrators,  or  some  or  one  of  them, 
should  and  would,  well  and  truly  pay,  or  cause  to  be  paid,  unto  the  said 
plaintiff,  his  executors,  administrators,  or  assigns,  the  said  sum  of  — L  and 

lawful    interest  for  the  same,  upon  the day  of (day  mentioned 

in  indenture  for  payment  of  principal  and  interest,)  according  to  the  true 
intent  and  meaning  of  the  said  indenture,  as  by  the  said  indenture  (refe- 
rence being  thereunto  had)  will,  amongst  other  things,  more  fiilly  and  at 
large  appear.  Nevertheless  the  said  plaintiff  in  fact  saith,  that  the  said 
defendant  did  not  nor  would  well  and  truly  pay,  or  cause  to  be  paid,  unto 
the  said  plaintiff,  the  said  siun  of  — L  and  lawful  interest  for  the  same,  on 
the  said day  of as  aforesaid,  but  therein  failed  and  made  de- 
fault, and  there  is  now  due  and  owing  from  the  said  defendant,  to  the  said 
plaintiff,    for  and    on  account  of  the  said   sum  of  — L  and    interest  (Jc) 

thereon,    until  the  said day  of a  large  sum  of  money,  to  wit, 

the  sum  of  — I.  being  the  sum  above  demanded,  to  wit,  at,  8tc.  (venue) 
aforesaid,  whereby  an  action  hath  accrued  to  the  said  plaintiff  to  de- 
mand and  have  of  and  fix>m  the  said  defendant  the  said  sum  of  — L  above 
demanded.     Yet,  be. — [Common  conclusion  in  debt,  as  ante,  387.] 


o»  BOHM  Vn.    ON  BONDS  GENERALLY. 

GXirs- 

EALLT  (0-  ^  IT  .Ti 

On  &  mo-      [  Commencement  by  btu,  as  ante,  384,  and  by  original,  as  ante,  9.]— 

nej  bond   For  that  whereas  the  said  defendant  heretofore,  to   wit,  on  the day 

in  K.  B. 

^   ''                 (t)   That  this  shorter  form  maj  be  adopt-  joint,  and  the  action  be   brought  againit  A. 

ed,  see  ante,  435,  and   observe  the  other  severally,  6  Bin gr.  HO. 

notes  to  that  precedent.  There  seems  to  be  some  perplexity  in  the 

{k)  See  the  note,  p.  436,  as  to  the  inte-  cases  as  to  what  name  the  plaintiff  should 

rest  and  statement  of  damages.  sue  or  the  defendant  be   sned  by,  wherein 

(Q  As  to   the  declaration  on   bonds  in  the   body  of  the  bond  or  deed  he  is  describ* 

general,  see  Com.  Dig.  Pleader,  2  W.  9.  ed  by  one  name  and   he  executed  it  by  an- 

(m)  See  forms,  Plead.  A.  347,  357,  .366.  other,    in   a   late  caae,  where  in  an  aetioD 

— Lil.  Ent.   185.— 2  Mall.    £nt.    178,  241.  of  covenant  on  a  deed,  the  declaration  sUt- 

In  an  action  against  one  of  several  obligors  ed   that  the  deed   was   made  between  the 

on  a  joint  and  several  bond,  it  is  usual  only  plaintiff  of  the  first  part,  James  Cook  and 

to  stale,  that  the  defendant  made  the  bond  ;  Hannah  his  wife,  of  the  second  part,  and 

but,  it  should  seem,  that  if  it  be  stated  that  A.   B.  of  the  third  part;    and  the  deed, 

all  made  it,  the  execution  of  the  defendant  when  produced,  appeared  on  the  face  of  it 

alone  need  be  proved,  4  Campb.  34.    It  is  a  to  be  by  the  plaintiff,  as  trustee  of  Jsmtt 

fatal  variance  to  describe  a  bond  condition-  Cook  and   Hannah  his   wife,  of  the  first 

ed  for  payment  by  A.  B.  and  C.  as  a  bond  part,  George  Cook  and  Hannah  his  wife,  of 

conditioned  for  payment  by  A.  B.  and  U.,  the   second  part,  and  A.   B.  of  the  third 

although  the  bond  be  several  as  well  as  part,  and  the  deed  was  executed  by  tbt 
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of in  the year  of  our  *Lord at (venue)  by  his  cer-  ®"^  ■^'®* 

tain  writing  obligatory,  sealed  with  his  seal  (n),  and  now  shown  (o)  to  the 
court  of  our  said  lord  the  king,  before  the  king  himself  here,  the  date 
whereof  is  a  certain  day  and  year  above  named,  to  wit,  the  day  and  year 
aforesaid,  acknowledged  himself  to  be  held  and  firmly  bound  unto  the  said 
plaintiff  in  the  sum  of  — Z.  above  demanded,  to  be  paid  to  the  said  plain- 
tiff* (p) ;  yet  the  said  defendant  (although  often  requested  so  to  do)  halh 
not  as  yet  paid  the  said  sum  of  — l.  above  demanded,  or  any  part  thereof, 
to  the  said  plaintiff,  but  hath  hitherto  wholly  neglected  and  refused,  and 
still  neglects  and  refuses  so  to  do.  To  the  damage  of  the  said  plaintiff  of 
£10,  and  therefore  he  brings  his  suit. 

Pledges,  &c. 

[The  commencement  in  C.  P.  as  ante,  18,  and  then  proceed  as  foUows:]  The  like 

—For  that  whereas  the  said  defendant   heretofore,  to  wit,  on  the Commoii 

day  of in  the  year  of  our  Lord [date  of  bond],  at (ventLe)  Pleu  (f). 

by  his  certain  writing  obligatory,  sealed  witli  his  seal,  acknowledged  him- 
self to  be  held  and  firmly  bound  to  said  plaintiff  in  the  said  sum  of 
— i  above  demanded,  to  be  paid  to  the  said  plaintiff*  (r)  ;  yet  the  said 
defendant  (although  often  requested  so  to  do)  hath  not  as  yet  paid  the 
said  sum  of  — L  above  demanded,  or  any  part  thereof,  to  the  said  plain- 
tiff, but  hath  hitherto  wholly  neglected  and  refused,  and  still  neglects  and 
refases,  so  to  do.  Wherefore  the  said  plaintiff  saith,  that  he  is  injured, 
and  hath  sustained  damage  to  the  amount  of  £10,  and  therefore  he  brings 
his  suit,  &c.  And  the  said  plaintiff  brings  here  into  court  the  said  writ-  ^^^^ 
ing  obligatory,  sealed  as  aforesaid,  which  gives  sufficient  evidence  to  the  ^''' 
said  court  here  of  the  debt  aforesaid,  in  form  aforesaid,  the  date  whereof 
is  a  certain  day  and  year  therein  mentioned,  to  wit,  the  day  and  year  in 
that  behalf  above  mentioned. 

•For  that  whereas  the  said  defendant  heretofore,  to  wit,  on,  &c.  (date  [*438] 
of  instrument)  in  the  island  of  Jamaica,  to  wit,  at,  &c.  (yeniu)  by  his  „^i*n  ' 
certam  writing  obligatory,  sealed  with  his  seal,  and  to  the  court  of  our  bond,  for 
lord  the  kins:,  before  the  king  himself,  now  here  shown,  the  date  whereof  current 

®'  &  J  >  money  of 

the  island, 

name  of  George  Cook,  it  was  considered  a  execution  in  that  name  wonld  be  consider-  First 

latsl  yariance,  and  it  being  uncertain,  from  ed  as  clearing  up  the  ambiguity.                      count,  8t»- 

Uie  body  of  the  deed,  whether  the  party's  (n)  As  to  Uie  statement  of  defendant  hay-  ting  that 

Ktl  name   was  James  or  George^  and  he  ing  sealed,    and  the   omission   of  it,  see  1  the  bond 

JATing  executed  it  by  the  name  of  George,  Saund.  291,  note.^                                                ^i^  uq. 

it  should  haye  been  stated  to  haye  )>een  (o)  As  to  the  profert  and  ayerroent  of  ^er  seal 

Bade  by  George  Cook  of  the  second  part,  excuse  for  not  making  it,  see  post,  439.            /n 

2C.  &  P.  474.— 1  M.  &  M.  Ca.  Ni.  Pri.  6.  ( p)  Here  are  usually  inserted  the  follow-  ^ 

Another  ease  has  been  decided,  that  a  de-  ing  wofds :  '*  fVken  he   the  said  drfendani 

elaration  against  the  obligor,  by  his  right  should  be  thereunto  afterwards  requested;" 

Bjune,  stating  that  he  executed  the  bond  by  but  aa  they  are  not  usually  in  the  bond, 

his  wrong  name,   is  bad  in   arrest  of  judg-  they  seem  better  omitted  in  the  declaration, 

nent,  STaunt.  504.— 5  B.  &,  A.  682.     Gilb.  (g)  See  Forms,  Plead.  A.  3d0.— Rich.  C. 

C.P.216.— Lntw.  894.— 2Stra.  1218.     Up-  P.  1J7.— Morg.  494.    See  the  notes  to  the 

on  the  whole  it  seems,  in  general,  necessa-  form,  ante^  4'S6, 

TJ  to  declare  by  or  against  a  party  in  the  (r)  See  ante,  436,  note, 

name  by  which  he  is  called  in  the  deed  or  (s)  In  the  Common  Pleas,  the  profert  is 

bond,  and  not  in  the  name  by  which  he  usually  at  the  end  instead  of  the  middle  of 

executed  the  deed  or  bond.     But  if  in  the  the   declaration,  but  this  is   not  material, 

^d  or  bond  he  be   called    by  different  As  to  the  profert  in  general,  and  ayerment 

names,  then  he  should  sue  or  be  sued  by  of  excuse  for  not  making  it,  see  post,  439, 

^  ntme  by  which  he  executed,  for  the  (I)  1  B.  &  P.  360. 


[*439] 
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ov  BOND!  is  a  certain  day  and  year  therein  mentioned,  to  wit,  the  same  day  and 
lULLT.  y^^  aforesaid,  acknowledged  himself  to  be  held  and  firmly  bound  to  the 
said  plaintiff  in  the  sum  of  — l.  current  money  of  the  island  aforesaid,  to 
be  paid  to  the  said  plaintiff;  and  the  said  plaintiff  avers,  that  the  said  sum 
of  — Z.  current  money  of  the  said  island,  at  the  time  of  making  the  said 
writing  obligatory,  was  and  still  is  of  the  value  of  — Z.  of  lawful  money 
of  Great  Britain,  to  wit,  at,  &c.  (yenite)  aforesaid  ;  whereby,  and  by  rea- 
son of  the  said  sum  of  —  being  and  remaining  wholly  unpaid,  an  action 
hath  accrued  to  the  said  plaintiff  to  demand  and  have  of  the  said  defend- 

^^*^t  Ui  t  *°^  ^®  ^^'^  ^"™  ^^  — ^*  P^^^^  ^^  ^®  ^^'^  ^^^  above  demanded.  And 
bond  was  whereas  also,  the  said  defendant  afterwards,  to  wit,  on  the  day  and  year 
tubacrib-  aforesaid,  in  the  said  island  of  Jamaica,  to  wit,  at,  &c.  (venue)  aforesaid, 
dulymade  ^^  ^*^  certain  other  writing  obligatory,  then  and  there  by  him  subscribed 
according  with  his  own  proper  hand  and  name,  and  duly  made  and  delivered  ac- 
tooMgeof  eording  to  the  usage  and  custom  of  the  said  island  (w)  and  to  the  said 
/^x  court  of  our  said  lord  the  king,  now  here  also  shown,  the  date  whereof  b 

a  certain  day  and  year  therein  mentioned,  to  wit,  the  day  and  year  afore- 
said, acknowledged  himself  to  be  held  and  firmly  bound  unto  the  said 
plaintiff  in  the  sum  of  — L  other  current  money  of  the  island  aforesaid, 
to  be  paid  to  the  said  plaintiff;  *and  the  said  plaintiff  avers,  that  the  said 
— L  current  money  of  the  said  island,  in  the  last-mentioned  WTiting  obliga- 
tory, specified,  at  the  time  of  the  making  of  the  said  last-mentioned  writ- 
ing obligatory,  was  and  still  is  of  the  value  of  — L  of  lawful  money  of 
Great  Britain,  to  wit,  at,  &c.  (venue)  aforesaid  being  other  parcel  of  the 
said  sum  of  — L  above  demanded. — [Add  counts  on  the  original  debt, 
account  stated,  and  breach  in  debt.] 

Counts  on  Several  counts  on  different  bonds  may  be  joined  in  the  same  dedanh 
bonds,^.  ^^9  ^^^  ^^^  form^  1  Saund,  288,  and  id,  note  1.  and  LU,  Ent.  167. — 
Com.  Dig.  Pleader,  2  fV.  9. —  J5i  this  case  proceed  as  in  the  above  form, 
to  the  asterisk ;  and  then  before  the  breach  insert  the  count  on  the  other 
bond,  as  follows : — "  Arid  whereas  also,  the  said  defendant,  heretofore,  to 
wit,  on,  &c.  at,  &c.  (venue)  by  his  certain  other  writing  obligatory,  seal- 
ed," &c. — [Same  as  the  first  count,  ante,  436,  to  the  end,  and  then  state—] 
which  said  several  sums  of  money  in  the  said  first  and  second  counts  men- 
tioned, amount  together  to  the  said  sum  of  — I.  above  demanded ;  yet 
the  said  defendant,  &c.  [proceed  with  the  breach  as  above,  to  the  end. 
There  appears  to  be  no  occasion  to  conclude  each  count  with  the  words 
^^  whereby, ^^  tfc.     See  the  form,  1  Sauud.  288,  and  ante,  385,  n.] 

Averment       As  to  the  profert,  see  ante,  vol.  i.  Index,  ^^Profert^^ — If  a  bond  or 

in  excuse 

of  a  pro-  (u)  I  B.  &F.  360.  practice  of  the  island  of  Jamaica  to  make 

fert.  {to)  The  instraments  were    not   sealed,  such  writings,  and  if  tbej  have  there  the 

but  merely  sigrned  bj  the  defendant,  and  a  force  and  obligation  of  bonds,  the  same  u 

cross  put  at  the  end  of  the  name   in  the  sealed  bonds  here.    It  will  be  proper  to  4e« 

presence  of  an  attesting  witness ;  the  plain-  clare   upon  them  first  as  sealed  bonds,  se- 

tiff  sued  upon  the   bond  in  the  island,  but  condly,  as  writings  obligatory,  subscribed  bj 

on  a  bill  filed  there  against  him  in  equity,  the  obligor,  and  duly  made  according  to  the 

an  injunction  was  obtained  for  want  of  an  custom  of  the  island,  and  to  add  common 

answer.      Mr.   Wood,  in  A.  D.  1797,  gave  counts  to  include  the  original  demands  for 

the  following  opinion:  **I  think  plaintiff*  which  these  bonds  w^e  given."    See  alio 

may  maintain  an  action  of  debt  against  de-  1  B.  ^  P.  3b0.    As  to  t^B  mode  of  calco* 

fendant,  and  declare  upon  these  instruments  lating    the  value  in    British  sterling,  ass 

as  bonds,  though  not  sealed,  if  it  be  the  ante,  414. 
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o&er  deed  be  pleaded  with  a  profert,  and  the  defendant  pleaded  non  est  <>'  bohds 
hctxsnif  and  the  plaintiff  cannot  produce  the  bond^  SfC,  at  the  trial,  he  will  ^allt. 
It  wnrsuited.  4  East^  585,  It  is  th^Jtfore  frequently  necessary ,  or  ad- 
fisabky  instead  of  the  profert  in  the  above  precedent,  to  insert  in  the  de- 
daratian  one  of  the  foUounng  excuses,  which  are  to  be  framed  according 
to  the  fact,  or  at  least  to  add  a  second  count,  containing  such  eoccuse. 
Thtst  excuses  of  the  profert  run  as  follows, — Iff"  the  bond  be  lost —  "  and 
which  said  writing  obligatory  having  been  lost,"  or,  ^^  and  which  said  writ- 
ing obligatory  having  been  destroyed  by  accident,"  or,  "by  the  said  de- 
fendant," the  said  plaintiff  cannot  produce  the  same  to  the  said  court  here. 
See  3  T.  R.  151. — J^  the  bond  be  in  the  possession  of  the  defendant, 
the  excuse  of  profert  runs  thus  —  "  and  which  said  writing  obUgatory 
being  in  the  possession  of  the  said  defendant,  the  said  plaintiff  cannot  pro- 
duce the  same  to  the  said  court  here." — It  seems  sufficient  if  an  allega- 
tion of  this  ^nature  be  true  at  the  time  of  declaring,  and  if  the  deed  [*440] 
he  afterwards  found,  it  wiU  not  vitiate  the  allegation,  2  Campb.  557, 
558. 


Vm.    ON  BONDS  STATING  CONDITION.  «»  ■<>"»■ 

STATiira 


coir- 


[When  necessary  to  state  condition  and  breaches  of  bond.]  The  Stat,  ditioh. 
8 &  9  W.  3.  c.  U.S.  8.  ante,  vol,  i.  Index,  "Bond,"  which  provides  that 
the  plaintiff  shall  execute  a  writ  of  inquiry,  on  a  judgment  for  plaintiff  on 
demurrer,  or  by  confession  or  nihil  dicit,  in  an  action  on  a  bond  with  a 
peoalty,  and  show  upon  the  record  the  breaches  of  the  bond,  receives  a 
very  liberal  construction,  being  made  in  favor  of  defendants,  5  D.  &;  R. 
^;  and  the  Statute  is  compulsory  on  the  plaintiff  to  proceed  in  the 
manner  it  prescribes,  2  Wils.  377;— 13  East.  3  a.— Tidd,  9th  edit.  584. 

The  following  bonds  are  within  the  meaning  of  the  act,  and  the  condi- 
tions and  breaches  thereof  must  be  stated  in  the  declaration  assigned  in 
the  replication  or  suggested  on  making  up  the  issue,  as  the  case  may  re- 
quire, viz.  an  annuity  bond,  8  T.  R.  126  ;  an  arbitration  bond,  6  East, 
6l3.r— 2  Smith.  666,  S.  C. ;  a  bond  for  the  payment  of  money  by  instal- 
ments, 6  East,  550. — 2  Smith,  653,  S.  C.  (1).  Where  covenants  and 
^gi^ments  are  contained  in  the  condition  of  a  bond,  they  are  within  the 
Statute,  as  well  as  where  they  are  in  a  different  instrument,  2  Burr.  772. 
—2  Ken.  492.-2  Burr.  820.— 2  Bla.  Rep.  843.  Where  a  bond  upon 
the  face  of  it  appeared  to  be  conditioned  for  the  payment  of  a  sum  cer- 
t^)  but  by  an  indenture  of  the  same  date,  declaring  the  purposes  for 
which  the  bond  was  executed,  it  was  agreed  that  it  should  be  lawful  for 
|he  obligees  to  conmience  an  action  upon  the  bond,  and  to  proceed  to 
judgment  whenever  they  should  think  fit ;  and  upon  judgment  being  ob- 
tained, to  issue  execution,  and  that  the  judgment  should  be  a  security  for 
^e  payment  to  the  obUgees  on  demand,  of  all  sums  of  money  which  then 
were  or  might  thereafter  become  due  to  them ;  and  judgment  having  been 


(1)  Ace.  Monro «.  Allahe,  8  Gaines,  390. 
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oil  BOHDs  entered  up  by  virtue  of  this  deed,  the  obligees  issued  execution,  without 

'^coif^**    assigning  breaches  or  executing  a  writ  of  inquiry ;  the  court  held,  that 

DiTioH.    this  was  a  bond  substantially  within  the  meaning  of  the  8  b  9  Will.  3.  c. 

11.  s.  8.  and  that  the  obligees  ought  to  hare  assigned  breaches  thereon,  5 

B.  &  Cres.  650.— 8  D.  &  R.  424,  S.  C.  (2). 

But  the  statute  does  not  extend  to  bonds  conditioned  for  the  payment 
of  a  sum  certain,  at  a  certain  time,  as  post  obit  bonds,  2  Campb.  285,  n. 
—2  B.  &  Cres.  82,  89.-3  D.  &  R.  278,  281,  S.  C;  or  other  bonds 
for  the  payment  of  money,  which  are  provided  for  by  the  9  Ann,  c.  16.  s. 
13. — 2  J.  B.  Moore,  220 ;  nor  does  it  extend  to  bail  bonds,  Tidd,  9th 
edit.  584.  2  B.  &  P.  446  ;  or  replevin  bonds,  3  M.  &  S.  155 ;  or  a  peti- 
tioning creditor's  bond,  3  East,  22. — ^7  T.  &  R.  300.  And  where  judg- 
ment is  entered  on  a  warrant  of  attorney,  it  is  not  within  the  act,  aiid  this, 
although  a  bond  be  also  given.  2  Taunt.  195. — 3  Taunt.  74.-5  Taunt 
264.-16  East,  164.— 6  Bingh.  385. — 5  B.  &  Cres.  656  ;  nor  does  the 
Statute  apply  to  cases  where  the  damages  assessed  are  calculated  by  the 

^*ury,  to  meet  and  satisfy  the  entire  condition  of  the  bond,  13  Price,  715. 
X  is  not  necessary  for  the  crown  to  assign  breaches  under  the  act,  and  if 
any  one  breach  be  proved,  the  crown  is  entitled  to  judgment,  1  Younge 
&  J.  171.     Tidd,  9th  edit.  585. 

Mode  of  stating  condition  and  breaches  : — ^There  b  some  confusion  in 
the  books,  as  to  whether  the  condition  and  breach  of  a  bond,  within  the 
meaning  of  the  above  Statute  of  WiUiam,  should  be  stated  in  the  declara- 
tion assigned  in  the  replication,  or  suggested  on  the  roll  in  making  up  the 
issue. 

In  some  cases  it  may  be  absolutely  requisite  to  set  forth  the  condition 
and  breach  in  the  declaration,  see  2  New  Rep.  362.  As  in  actions  on  a 
bail  bond  or  replevin  bond,  at  the  suit  of  the  assignee,  or  on  a  bastardy 
bond,  at  the  suit  of  succeeding  overseers,  or  the  like,  where,  without  stat- 
ing Ibe  condition  and  breach,  it  would  not  appear,  how  the  plaintiff  was 
entitied  to  sue  as  assignee  or  succeeding  overseer. 

In  other  cases,  though  not  absolutely  requisite,  it  may  be  advisable  to 
state  the  condition  and  breach  in  the  declaration,  and  especially  where  a 
plea  not  leading  to  an  issue,  or  the  breach,  as  non  est  factum,  or  the  like, 
or  where  a  judgment  by  default  is  expected,  for  in  the  latter  case  some 
delay  would  be  avoided,  and  the  plaintiff  moreover  would  not  have  to 
prove,  nor  could  defendant  deny  the  truth  of  the  breach,  on  the  execu- 
tion of  the  inquiry,  which  would  otherwise  be  the  case,  see  1  Saund.  58 
d.— 3  Car.  &  P.  608. 


On  the  other  hand,  in  many  cases  where  it  is  not  absolutely  necessary 
to  state  the  condition  and  breaches  in  the  declaration,  it  may  be  advisable 
not  to  do  so,  and  especially  where  a  defense,  either  sham  or  otherwise,  is 
expected.     In  such  cases   it    is  best  to   reserve  the    assignment  of  the 


(2)  Vide  Hodffei  v.  Suffelt,  2  Johns.  Cu.  406.    Van  Benthnyn  and  another  9.  Oe  Witt 
and  others,  4  Johns.  313.    16  Johns.  209. 
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breaches  for  the  replication,  (as  may  be  done,  8  T.  Rep.  255. — 2  Chit.  o»  ■owd» 
Rep.  298. — 2  Saund.  187  a.)  (1)  because  the  defendant  in  rejoining  to    "o/di* 
fhe  replication  can  only  present  one  answer  to  each  breach,  whereas,  in      tioit. 
pleading  to  the  declaration  and  breachesr  stated  therein,  he  may  answer 
each  breach  by  any  number  of  pleas. 

If  the  condition  and  breach  of  a  bond  within  the  above  Statute  of  Wil- 
liam 3.  be  not  stated  in  the  declaration,  and  the  defendant  plead  any 
plea  on  which  the  plaintiff  might  at  common  law  have  taken  an  issue  in 
hb  replication  without  showing  a  breach,  such  as  a  plea  of  non  est  factum 
or  that  the  bond  was  obtained  by  fraud  or  the  like,  the  plaintiff  may  still 
take  such  issue,  and  must  enter  a  distinct  and  separate  suggestion  of 
breaches  under  the  Statute,  but  he  cannot  incorporate  such  issue  and  such 
suggestion  in  one  and  the  same  replication,  ^e  8  T.  R.  255. — 1  Esp.  277. 
».  &  S.  60 5  J.  B.  Moore,  198. 


If  to  such  a  declaration  the  defendant  plead  a  plea  which  made  it  ne- 
cessary at  common  law  for  the  plaintiff  to  assign  a  breach  in  the  repli- 
cation, as  for  instance,  a  plea  of  general  performance,  the  plaintiff  must 
still  assign  the  breach  in  the  repUcatiaUy  with  this  difference,  that  he  may 
now  assign  several  breaches  under  the  Statute,  whereas  at  common  law 
he  could  only  assign  one.  If  only  one  breach  be  assigned  in  the  repli- 
cation, it  is  not  necessary  to  state  it  in  terms,  to  be  ^^  according  to  the 
fonn  of  the  statute,"  13  East,  1  ;  otherwise  if  more  than  one. 

Before  the  above  Statute  of  William  3.  the  plabtiff.  could  assign  in  the 
declaration  only  one  breach  of  the  condition,  and  if  he  assigned  more,  the 
declaration  was  demurrable  for  duplicity,  1  Saund.  58,  n.  1.  It  is  not 
however  necessary  in  a  declaration  assignmg  more  than  one  breach,  to 
refer  to  its  being  according  to  the  Statute,  13  East.  1.  It  suffices  to 
prove  part  of  the  breach  assigned,  id. 
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ov 

BASTARDY 
B0H08. 


(to  wit.)  A.  B.  and  C.  D.  overseers  of  the  poor  of  the  parish  Cor 
uistnct,  &c.  as  the  case  may  be)  of— —  m  the  county  of according  Onabw- 

tardy 

(zj  The  action  on  sncb  a  bond  must  be  themselves,  whether  as  overseers,  or  other-  ^^^^*  ^ 

brought  in  the  name  of  the  overseers  for  wise,  it  may  be  deolared  on  as  on  a  common  ^®  "°^* 

the  time  bein j,  and  not  in   the   name  of  bond.  ceedinj 

thote  to  whom  the  bond  was  given.    54        A  profert,  or  an  excuse  for  the  omission  ^''®'"«®'» 

^^'  3.  c. '  170.  s.  8. — 3  J.  B.   Moore,  Sil.  of  it  is  as  necessary  in  this  as  in  common  ('^* 

Bee  Barn,  J.  tit.  «' ^Mtiircif,"  Forms,  1  M.  declaration.     2  Saund.   J 87  c.  ante,  439. 

^  S.  310.    Plead.  A.  366.  The  defendant  cannot  plead  nil  debet,  2 

If  the  bond  was  given  to  the  pUintifft  Saund.  187  a.  n.  2. 


(1)  Ace.  Post  Master  General  of  U.  States  «.  Cochran,  2  Johns.  413.  If  the  plaintiff 
utigm  breaches  in  his  declaration,  the  defendant  cannot  plead  performance  generally,  but 
nittit  particularly  answer  the  breaches  assigned,  and  show  when,  how,  and  where  he  per- 
formed his  covenants,  iHd. 


Vol.  n.  45 


ux 
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Condition 
of  bond 

(y)- 


i»  JiAs*  to  the  form  of  the  Statute  in  such  case  made  and  provided,  complain  of 
bovpb!  ^*  ^'  ^^^^S  ^°  ^®  custody  of  the  marshal  of  the  Marshalsea  of  our  lord 
the  now  king,  before  the  king  himself,  of  a  plea,  that  he  render  to  the 
said  plaintiff  and  defendant,  as  such  overseers  aforesaid,  the  sum  of  — /. 
of  lawful  money  of  Great  Britain,  which  he  owes  to  and  unjustly  detains 
from  them — [If  the  action  be  in  C,  P,  or  Exchequer  alter  the  commence' 
ment  accordingly.]  For  that  whereas  the  said  defendant  heretofore,  to 
wit,  on,  &c.  (date  of  bond)  to  wit,  at,  8tc.  (yen%u)  by  his  certain  writ- 
ing obligatory,  sealed  with  his  seal,  and  now  shown  to  the  court  of  our 
said  lord  the  kbg  now  here,  the  date  whereof  is  a  certain  day  and  year 
therein  mentioned,  to  wit,  the  day  and  year  aforesaid,  acknowledged  him- 
self to  be  held  and  firmly  bound  unto  G.  H.  and  I.  K.  churchwardeDS, 
and  L.  M.  and  N.  O.  overseers  of  the  poor  of  the  parish  aforesaid,  m  the 
said  county,  in  trust  for  the  parishioners  of  the  said  parish  (as  in  bond)  in 
the  said  sum  of  — L  above  demanded,  to  be  paid  by  the  said  defendant 
to  the  said  G.  H.,  I.  K.,  L.  M.,  and  N.  O.  Which  said  writing  obliga- 
tory was  and  is  subject  to  a  certain  condition  thereunder  written,  where- 
by, after  reciting  to  the  effect  following,  to  wit,  that  [set  out  the  whole  of 
the  recitals,  and  the  condition  in  th^  past  tensCy  which  is,  in  general  to  inr 

demnify  the  parish,  as  follows  :\^^  ihdX  A.  M.  of single  woman,  bad 

b  and  by  her  voluntary  examination,  taken  in  writing  upon  oath  before 

one  of  his  majesty's  justices  of  the  peace  in  and  for  the  said  county 

of declared  that  she  was  with  child,  and  that  the  said  child  was 

likely  to  be  bom  a  bastard,  and  to  be  chargeable  to  the  said  parish  of 

and  that  tlie  said  defendant  did  get  her  with  child  ;"  [If  the  bond 

was  after  the  birth,  then  say,]  "  that  A.  M.  of single  woman,  in  her 

examination  taken  in  writing  upon  oath,  before one  of  his  majesty's 

justices  of  the  peace  in  and  for  the  said  county,  had  declared,  that  on  the 

day  of then  last    past,  at in  the  parish  of in  the 

county  aforesaid,  she  the  said  A.  M.  was  delivered  of  a  (male)  bastard 
child,  and  that  the  said  bastard  child  was  likely  to  become  chargeable  to 

the  said  parish  of and  had  charged   the  said  defendant  with  hamg 

gotten  her  with  child  of  the  said  bastard  child  ;"  it  was  conditioned,  that 
if  therefore  the  said  defendant,  his  heirs,  executors  or  administrators,  did 
and  should,  from  time  to  time,  and  at  all  times  thereafter,  fully  and  clearly 
indemnify  and  save  harmless,   as  well  the  above-named  church-wardens 

and  overseers  of  the  poor  of  the  said  parish  of  and  their  successots 

for  the  time  being,  as  also  all  and  singular  the  other  parishioners  and  in- 
habitants of  the  said  parish  of which  then  were  or  thereafter  should 

be  for  the  time  being,  of  and  from  all  manner  of  costs,  taxes,  rates,  and 
assessments,  and  charges  whatsoever,  for  or  by  reason  of  the  birth,  educa- 
tion, and  maintenance  of  the  said  child,  and  of  and  fh)m  all  actions,  suits, 
troubles,  and  other  charges  and  demands  whatsoever,  touching'  and  con- 
cerning the  same,  then  that  obligation  should  be  void,  otherw^ise  of  force, 
Referenoe  ^  ^V  ^®  ^^^^  writing  obligatory,  and  the  condition  thereof  will  more  fully 
thereto,      and  at  large  appear,  [and  then  proceed  as  follows  (z)  ;] — And  although 

(1/)  See  Barn's  J.  tit.  *•  Bastards.'*  ^e.  at,  4-c.  the  child  with  which  tkt  uU  E- 

\z)   It    the  bond  were   given  before  the  F.  was  so  pregnant^  and  wksreof  the  ^ 

birth  of  the  child,  the  following  averment  defendant  was  such  r^ted  father  os  ^ori^ 

■honld  be  here  introduced,  ^^and  the  said  said^  was  bomandstUl  is  limMg%to  vU,^ 

plaintiff  in  fact  saith^  that  after  the  making  ^e.  aforesaidy 

a/  the  9aid  writing  okUgatory^  to  lotC,  on, 
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the  said  child,  whereof  the  said  defendant  so  was  the  reputed  father  as  ^ir  ba»- 
aforesaid,  is  still  living,  to  wit,  at,  &c.  (venue)  aforesaid ;  yet  the  said  de-  ^q^^ 
fendant  hath  not,  from  the  time  of  the  making  of  the  said  writing  obliga- 
tory, fully  and  clearly  indemnified  and  saved  harmless  as  well  the  above-  '***^  * 
oaroed,  ^c,  [negative  the  words  in  the  amdition,  and  proceed  as  follows  :] 
— but  the  said  defendant  hath  hitherto  wholly  neglected  and  refused,  and 
still  neglects  and  refiises  so  to  do  ;  and  by  means  thereof  the  said  G.  H., 
L  K.,  L.  M.,  and  N.  O.  after  the  making  of  the  said  writing  obUgatory, 
and  whilst  they  were  churchwardens  and  overseers  as  aforesaid,  to  wit, 
on  the  day  and  year  first  aforesaid,  and  on  divers  other  days  and  times 
aAerwards,  were  forced  and  obliged  to,  and  did  necessarily  lay  out  and 
expend  divers  sums  of  money  (a),  in  the  whole  amounting  to  a  large  sum 
of  money,  to  wit,  the  sum  of  — Z.  in  and  about  the  birth,  maintenance, 
and  *education  of  the  said  child,  to  wit,  at,  &c.  (venue)  aforesaid.  And  [''^448] 
the  said  plaintiffs,  for  assigning  a  further  breach  of  the  said  condition  of  Second 
the  said  writing  obligatory,  according  to  the  form  of  the  Statute  (6)  in  '^'^•c*"- 
such  case  made  and  provided,  further  say,  that  a  certain  person,  to  wit, 
P.  Q.  and  R.  S.,  the  successors  of  the  said  G.  H.  and  I.  K.  as  such 
churchwardens,  and  the  said  plaintiffs,  the  successors  of  the  said  L.  M. 
and  O.  P.  and  such  overseers  as  aforesaid,  after  the  making  of  the  said  writ- 
ing obligatory,  to  wit,  on,  be.  (c)  and  on,  divers  otlier  days  and  times  be- 
tween that  day  and  the  day  of  exhibiting  the  bill  of  the  said  plainti^  in  this 
behalf,  were  forced  and  obliged  to,  and  did  necessarily  lay  out  and  expend 
divers  sums  of  money,  in  the  whole  amounting  to  a  large  sum  of  money, 
to  wit,  the  sum  of  — /.  in  and  about  the  maintenance  and  education  of 
the  said  child,  to  wit,  at,  be.  (venue)  aforesaid,  by  means  of  which  said 
premises  the  said  several  churchwardens  and  overseers,  and  the  other 
parishioners,  and  inhabitants  of  the  said  parish,  in  the  said  condition  named, 
have  sustained  damages  to  a  large  amount,  to  wit,  to  the  amount  of  — L  (d) 
by  reason  of  which  said  breaches  the  said  writing  obUgatory  became 
forfeited,  and  according  to  tlie  said  statute  an  action  hath  accrued  to  them 
the  said  plainiiffs  as  overseers  as  aforesaid,  to  demand  and  have  of  and 
from  the  said  defendant,  the  said  sum  (e),  above  demanded ;  yet  the  said 
defendant  (although  often  requested  so  to  do)  hath  not  as  yet  paid  the 
said  sum  of  money  above  demanded,  or  any  part  thereof,  to  the  said 
plainttfis,  or  otherwise,  according  to  the  said  writing  obligatory  and  condi- 
tion, but  to  pay  the  same  hath  hitherto  wholly  refused,  and  still  doth  re- 
&se.  To  the  damage  of  the  said  plaintiffs,  as  overseers  as  aforesaid,  of 
— i.  (/)  and  thereof  they  bring  their  suit,  8cc. 

Pledges,  &c. 

(a)  Ab  to  what  expenses  the  defendant  cient  to  prove  a  part  of  the  breach  assigned. 

itli&ble  for,  and   how  far  he  is   discharged  13  East,  1,2. 

t>y  bankraptcy  and  certificate,  see  Burn,  J.  (c)  The  daj  the  churchwardens  and  over- 

tit.  **  Buttards." — 3  Bing.  154.  seers  came  into  office,  or  about  it. 

(&)  8  <St  9  W.  3.  c.  11.   s.  8.~Before  this  (d)  The  amount  of  the   penalty  of  the 

■*>lute,  the  plaintiff  could  only  assign  one  bond. 

breach  of  the  condition,  and  if  he  assigned  (e)  The   penalty ;  as  to  this  conclusion, 

two  or  more,  the  declaration  was  demur-  see  2  Saund.  187  c. 

f»ble,  for  duplicity,  1  Saund.  58,   n.  1.     It  (/)   The  sura  here   inserted   is  merely 

w  not,  however,  necessary,  in  assigning  the  nominal,  to  cover  damages  for  the  detention 

breach,  to  refer  to  the  statute,  and  it  is  suffi-  of  the  debt,  see  1  Saund.  58.  b. 
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OK  X.    ON  ANNUITY  BONDS. 

▲HHITITT 

O^TL      [Set  out  the  band  and  condition,  a,  directed  in  the  la,t  for^n  rnvtati,  ««- 
naitv         tandis,  and  then  assign  the    breach  as  follows :] — Nevertheless  the  said 

^•^io^i    P^^^'^^  ^°  ^^^^  saith,  that  ^fler  the  making  of  the  said  writing  obligato- 
l  44oJ    j^  ^^j  ^  ^^^  Qjj^  j^^^   /^^y  '^  y^jj  ji^  ^^^  jj^^   (venue)  aforesaid,  a  large 

sum  of  money,  to  wit,  uie  sum  of  — L  (state  enough)  of  the  said  annuity, 
or  yearly  sum  of  — I.  for  [one  quarter  of  a  year]  then  elapsed,  became 
and  was  due  and  owing  from  the  said  defendant  to  the  said  plaintiff  and 
still  is  in  arrear  and  unpaid,  contrary  to  the  form  and  effect  of  the  said 
writing  obligatory,  and  of  the  said  condition  thereof,  by  reason  of  which 
said  breach  the  said  writing  obligatory  became  forfeited,  and  whereby  an 
action  hath  accrued  to  the  said  plaintiff  to  demand  and  have,  of  and  from 
the  said  defendant  the  sum  of  — 2.,  (the  penalty)  above  demanded.  Yet 
the  said  defendant  (although  often  requested  so  to  do)  hath  not  as  yet 
paid  the  said  sum  of  money  above  demanded,  or  any  part  thereof,  to  the 
said  plaintiff,  but  to  pay  the  same,  or  any  part  thereof,  hath  hitherto 
whoUy  neglected  and  refused,  and  still  neglects  and  refuses  so  to  do,  to 
wit,  at,  be.  (venue)  aforesaid.  To  the  damage  of  the  said  plaintiff  of 
lOL  ($),  and  therefore  he  brings  hb  suit,  &c. 


""to'm.""  *     XL    ON  BOND  TO  REPLACE  STOCK. 

PLACB 

"a*"'         f  *^^^  ^"^  ^^  ^^^  ^""^^  condition,  as  directed,  ante,  440,  and  then  proceed 

'      c»  follows  :] — ^Yet  the  said  plaintiff  in  fact  saith,  that  the  said  defendant 

to  replace  ^^^^  "^^>  ^^  ^^^  ^^°  proper  costs  and  chains,  transferred,  or  caused  or 

■tock  and  procured  to  be  transferred,  unto   or  to  the  account  of  the  said  plaintiff,  in 

den<ib'7ifc)  the  books  of  the  said  governor  and  company  of  the  Bank  of  England, 

the  said  sum  of  — L  share  or  interest  in  the  said  joint  stock  of  —I,  per 

cent,   consolidated  bank  annuities,  but  hath  hitherto  wholly  neglected  and 

refused  so  to  do,  and  the  said  sum  of  — L  share  or  interest  in  the  said 

joint  stock,  wholly  remains  untransferred  and  unpaid  and  unsatisfied  to  the 

Second      said  plaintiff,  to  wit,  at,  &c.  (venue)   aforesaid.     And  for  assigning  a  fiir- 

breaeh.      ^jjgj.  breach  of  the  said  condition  of  the  said  writing  obligatory,  the  said 

plaintiff,    according  to  the  form  of  the  Statute  in  such  case  made  and 

provided,  saith,  that  the  said  defendant  hath  not  as  yet  answered,  paid,  or 

made  good  to'  the  said  plaintiff  all  dividends,  interest,  and  produce  which 

he  tbe  said  plaintiff  could  have  received,  and  would  have  been  entitled  to 

in  case  the  said  — L  so  remaining  untransferred  and  unpaid  and   unsatis- 

(0)  See  ante,  vol.  i.  Index  ^  JinnuUy  ;**  said  E.  F."  which  will  be  a  sufficient  arer- 

and  Bee  ante,  433,  aa  to  its  being  most  ad-  ment  of  the  life  of  the  third   person,  1 

visable  in  general  to  sae  on  the  annuity  Saund.  235,  n.  8. 

deed.  (t)  Ante,  page  442,  note  (/). 

(A)  If  the  annnitj  be  payable  during  the  (k)  See   ante,  275,  note,  a  form   in  as- 

life  of  a  third  person,  here  insert  the  follow-  sarapsit  for  not  replacing  stock.     See  notet, 

ing  allegation  ;  ''  Jind  during  the  life  of  the  1  Chit.  Col.  Stot.  tit.  ^*  Sitoek-jobbing.'' 
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fied  as  aforesaid,  had  remained  and  continued  standing  in  the  books  of  o*  >o"i> 
the  said  governor  and  company  of  the  Bank  of  England,  in  the  names  p^^^" 
and  as  the  property  of  him  the  said  plaintiff,  but  on  the  contrary  thereof 
although  he  the  said  plaintiff,  after  the  making  of  the  said  writing  obliga- 
tory, to  wit,  on,  &c.  at,  &c.  (venue)  aforesaid  could  have  received,  and 
would  have  been  entitled  unto  ceitain  dividends,  interest,  and  produce,  to 
a  large  amount,  to  wit,  the  sum  of  — Z.  in  case  the  said  sum  of  — /.  had 
remained  and  continued  standing  in  the  books  of  the  said  governor  and 
company  of  the  Bank  of  England,  in  the  name  and  as  the  property  of 
him  the  said  plaintiff  as  aforesaid,  whereof  the  said  defendant,  afterwards, 
to  wit,  on  the  day  and'  year  last  aforesaid,  at,  &c.  (venue)  aforesaid,  had 
notice.  Yet  the  said  plaintiff  in  fact  saith,  that  the  said  defendant  hath 
not  (although  often  requested  so  to  do)  as  yet  transferred,  paid,  or  made 
good  unto  the  said  plaintiff,  the  said  last-mentioned  sum  of  money,  or  any 
part  thereof,  but  haUi  hitherto  wholly  neglected  and  refused  so  to  do,  and 
still  neglects  and  refuses  so  to  do,  to  wit,  at,  8cc.  (venule)  aforesaid.  By 
reason  of  which  said  breach  the  said  writing  obligatory  became  forfeited, 
and  thereby  an  action  hath  accrued  to  the  said  plaintiff  to  demand  and 
have  of  and  from  the  said  defendant  the  said  sum  of  — /.  above  demand- 
ed. Yet  the  said  defendant  hath  not  (although  often  requested  so  to  do) 
as  yet  paid  the  said  sum  of  money  above  demanded,  or  any  part  thereof, 
to  the  said  plaintiff,  but  hath  hitherto  wholly  neglected  and  refused,  and 
still  neglects  and  refuses  to  pay  the  same,  or  any  part  thereof,  to  the  said 
plaintiff.  To  the  damage  of  the  said  plaintiff  of  £10  (Z),  and  therefore 
he  brings  his  suit,  &c. 


•Xn.  ON  A  BOND    TO  PERFORM  COVENANTS  IN 

ANOTHER  INDENTURE. 

[Proceed  as  in  the  farm  on  bonds  in  K.  B.  and  C.  P.  ante,  436,  7, 
to  the  asterisJc  in  each,  and  then  as  follows ;] — And  the  said  plamtiff,  ac- 
cording to  the  form  of  the  Statute  in  that  case  made  and  provided,  says, 
that  the  said  writing  obligatory  was  made  with  a  condition  thereunder 
^tten,  that  if  [set  out  the  condition  verbatim,  and  which  may  be  as  foU 
^^:]  the  above  bounden  defendant  did  well  and  truly  observe,  &c.  all 
Mid  singular  the  covenants,  fac.  whatsoever,  which  on  the  part  of  the 
said  defendant  were  or  ought  to  be  observed,  &c.  in  a  certain  indenture 
During  even  date  with  the  said  writing  obligatory,  and  made  between  the 
s^d  plaintiff  of  the  one  part,  and  the  said  defendant  of  the  other  part, 
according  to  the  true  intent  and  meaning  of  the  said  indenture,  then  the 
said  obligation  was  to  be  void,  &c.  And  the  said  plaintiff  further  says, 
that  by  the  said  indenture  in  the  condition  of  the  said  writing  obligatory 
DJentioned,  which  he  the  said  plaintiff  now  brings  here  into  court,  he  did 
demise  unto  the  said  defendant  all  that,  &c. — [Here  set  out  the  demise, 
^  such  of  the   covenants  as  have  been  broJcen,  and  assign  breaches  of 
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W  Ante,  442,  n.(/). 


(m)  See  the  form  in  1  Saund.  Rep.  58  b. 
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ow  BoiTD   ihenif  as  in  a  declaration  in  covenant,  post,  and  conclude  thus :] — By  rea- 

FoRiTcoT-  ^°  ^^  which  said    breaches  the  said  writing  obligatory  became  forfeited, 

xjfAiTTs,    and  thereby  an  action  hath  accrued  to  the   said  plaintiff  to  demand  and 

^^-      have  of  and  from   the   said  defendant  the  said  sum  of  — I,  (the  penalty) 

above  demanded.     Yet  the  said  defendant  (although  often  requested  so 

to  do)  hath  not  as  yet  paid  the   said  sum  of — L  above  demanded,  or  any 

part  thereof,  to  the  said  plaintiff,  but  hath  hitherto  wholly  neglected  and 

refused,  and  still  neglects  and  refuses  so  to  do,  to  the  damage  of  the  said 

plamtiff  of  £10,  and  therefore  he  brings  his  suit,  &;c. 

Pledges,  be. 


[*^^1  *Xm.    ON  BAIL  BONDS. 

Ellenborough, 


OH   BAIL 
B0HD8. 


next  after (o),  m 

On  a  bail-  Term,  I    PFiU.  4. 

bond  by         (to  wit,)  (|?)    A.   B.  assignee  of  E.  F.  esq.  sheriff  (y)  [or  "  late 

iiffnee'       sheriff"]  of  the  county  of according  to  the  form  of  the  Statute  (r) 

a^ainBt  in  such  case  made  and  provided,  complains  of  *C.  D.  being  in  the  custody 
the  princi-  of  the  Marshal  of  the  Marshalsea  of  our  lord  the  now  king,  before  the 
where  The  ^^^S  hiniself,  of  a  plea  that  he  render  to  the  said  A.  B.  as  assignee,  as 
first  suit  aforesaid,  the  sum  of  — L  (the  penalty)  of  lawful  money  of  Great  Bri- 
B*b '"bn '  ^^^^  which  he  owes  to  (s)  and  unjustly  detains  from  him.     For  that  whereas 

^y  the  said  plaintiff,  heretofore,  to  wit,  on,  &c.  (t)  in  the year  of  the  reign 

The  writ,  of  our  said  lord  the  now  king,  sued  and  prosecuted  out  of  the  court  of  our 
[  44"J    said  lord  the  now  king  before  the  king  himself  (u),  at  Westminster  (yo),  m 

.  (n)    See  other  forms,  post,  450,  &c. —  366. — Stra.  727. — Ld.  Rajm.  1455. 

Mor^.  496.'>2  Rich.  C.  P.  34H.-*5  ^'entw.  (9)  In  Middlesex  the  two  officers  consti- 

474. — 1  Rich,  C.  P.  455. — 7  Wentw.  Index,  tute  onlj  one  sheriff,  and  the   declaration 

530, 1,  and  on  a  bail  bond  on  an  attachment  would  be   demurrable,  if  thej  be  described 

out  of  Chancery.     2  Marsh.  2dO.  as  sheriffs.     Bao.  Abr.  Sheriff,   K.  162—2 

This  action,  whether  in   the  name  of  the  Ld.  Rayra.  1135. 

iheriff  or  the  assignee  of  the  bond,  must  be  (i*)  4  &  5  Ann.  c.  16.  s.   20.     See  the 

brought  in  the  court  from  which  the  process  constructions  thereon  in  2  Saund.  5d  a.  b« 

in  the  original  action  issued,  2  Saund.  61  b.  note  3.— Tidd,  9th  edit.  297  to  301.— 3  Bit. 

^H  T.   R.   152  ace— I    H.    Bl.  631.    toid.  Com.  290. 

^Vide    Haswell  v.   Bates   and    Lansing,  9  (5)  Although  the  action  is  by  an  executor 

Johns.  Rep.    60. — 12    Johns.  Rep.   459, —  of  the  assignee,  it  maybe  in  the  (fe^etand 

where  actions  on  bail-bonds,  taken  in  iufe-  delinet,  1  Selw.  N.  P.  570. 

rior  courts,  the  process  of  which  was  insuf-  (t)  This  may  be  the  teste  of  the  writ,  or 

fieient  to  reach  all  the  parties  to  the  bond,  the  day  it  is  actually  issued,  but  the  first  is 

were    sustained.)      The  defendant  cannot  preferable;    see   infra,  note  (i).     A  bill  of 

take   the   objection   under  the  plea  of  non  Middlesex  has  no  teste, 

est  factum^  2  Camp.  396.     An   attorney,  by  (u)  »» The  court  of  the   bench   at   West* 

entering  into  a  bail  bond  in   another  court,  minster,"  means  C.  P.  how  to  describe  the 

waives  his  privilege,  Barnes,  117. — 3  Wils.  court,  see  M.  &  S.  166. — 1  J.  B.  Moore,  19. 

348.-2  Bla.  Rep.  838,  S.  C— 1  Hen.  Bla.  —7  Taunt.  271,  S.  C. 

631.  {to)  An  allegation  of  the  court  being  then 

If  the  action  be  by  the  sheriff,  it  is  usual  held  at   Westminster,  &c.  is  unnecessary, 

to  declare  as  on  a  common  money  bond,  as  and  if  the  writ  be  stated  to  be  sued  out  in 

ante,  436.  vacation,  and  not  under  a  videlicet,  would 

(o)  If  the  bond   was  assigned   after  the  render  the  declaration  demurrable,  5  Burr, 

first  day  of  Term,  the   declaration  must  be  2586.-3  T.  R.  184.     1  Saund.  300  b,  n.  7; 

entitled  specially,  or  will  be  demurrable,  1  but  not  so  if  stated  under  a  videlicet^  5  J.  B. 

T.  R.  116.— 7  T.  R.  474.— Ante,  12,  n.  (a).  Moore,  536.    2B.A.B.  659,  S.  C. 

(p)  The  reiioa   is  transitory,    Fortese. 
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the  county  of  Middlesex,  against  the  said  defendant  (ob),  [or,  if  the  de*  ^^  >^ii'* 
daration  be  against  one  of  the  bail,  say  against  "  one  G.  H."]  a  certain  ■*^*^*' 
vritofour  said  lord  the  king  (y),  called  a  latitat,  directed  to  the  sheriff 
rf (ar),  [or,  if  a  bill  of  Middlesex^  say  "a  certain  precept  (a)  call- 
ed a  bill  of  Middlesex  whereby  the  sheriff  of  Middlesex  was  commanded 
to  take,  &c."J  by  which  ^aid  writ  our  said  lord  the  king  commanded  the 
said  sheriff  to  take  the  said  defendant  if  he  should  be  found  in  his  baili- 
wick, and  him  safely  keep,  so  that  be  might  have  his  body   before  our  said 

lord  the  king,  at  Westminster,  in  the  county  of  Middlesex,  on  (6) 

next  after ,  to  answer  unto  the  said  plaintiff  of  a  plea  of  trespass  (c), 

and  also  to  a  biU  of  the  said  plaintiff  against  the  said  defendant,  for  £— 
apon  promises,  according  to  the  ^custom  of  his  said  majesty's  court,  before    1^4471 
his  majesty  to  be  exhibited,  and    that  the  said  sheriff  should  then  have    ^ 
there  that  writ  [or,  if  a  bill  of  Middlesex,  say  "precept."]     Which  said  Indone- 
writ,  [or,  if  a  biU  of  Middlesex,  say  "  precept,"]  afterwards  and  before  "^°*  *®' 

the  delivery   thereof  to  the   said  sheriff  of  the  said  county  of ,  to  be  • 

executed  as  is  heremafter  mentioned,  to  wit,  on  the  (d) day  of , 

m  the  year  aforesaid,  to  wit,  at,  &c.  (ventte)  aforesaid,  was  duly  marked  -^  .. 
and  indorsed  for  bail  for  £ —  (e),  according  to  tlie  form  of  the  statute  in  to  the  she- 
such  case  made  and  provided  (/)  ;  and  which  said  writ  [or,  if  a  biU  of  "ff- 

(2)    The  name  of  the  person  against  (a)  A   bill  of  Middlesex  should  be  de* 

whom  the  writ  is  stated  to  have  been  issued  scribed  as  a  precept, — 2  Stra.  1069. 

must  be  stated  accurately,  2  Campb.  270. —  (h)  The  return  must  be  stated  accurately, 

1  Id.  14,-2   Esp.   72.— 1    D.   6l  R.  551.  2  Chit.  Rep.  624. 

Where  it  was  averred,  that  by  a  writ  of  la-  (c)   ^ucert  if  it  be  necessary  to  refer  to 

titat  the  sheritf  was   commanded  to  take  more  of  the  writ  than  the  ac  etiam,  see  5  J. 

one ''  F.  J.  by  the  name  of  J.  /."  an  exam-  B.  Moore,  538—2  B.  &  B.  659,  S.  C. 

ined  copy  of  the  latUflt  was  given  in  evi-  (d)  The  date  of  the  indorsement  or  about 

dence,  commanding  the  sheriff  to  taice  "J.  it. 

•'."  The  bail  bond  was  signed  by  the  prin-  (e)  In  Williams  v.  Sheriff  of  Middlesex, 
eip&l,  '*  F.  J.  arrested  by  the  name  of  J.  J."  at  Guildhall,  A.  D.  1817,  25th  July,  before 
ud  the  plaintiffs  offered  to  prove  that  this  Abbott,  J.  in  an  action  for  an  escape,  the  de- 
person  was  their  debtor,  whom  they  intend-  clarations  stated  the  writ  to  have  been  in- 
ed to  hold  to  bail.  Lord  Ellenborough  dorsed  for  24L,  but  the  writ  produced  was 
paid,  M The  writ  must  speak  for  itself.  I  indorsed  **  24/.  and  upwards,  besides,  &c." 
e&QQot  hear  that,  instead  of  A.  B.  mention-  and  this  was  held  to  be  no  variance  ;  but  in 
ed  ID  the  writ,  it  was  meant  that  the  sheriff  an  action  for  a  false  return,  where  the  de- 
ihoald  arrest  X.  T."  and  the  plaintiffs  were  claration,  in  setting  out  a  writ  of^.  fa.  stat- 
DODiaited. — Scandover  v.  Warne,  2  Campb.  ed  the  indorsement  to  levy  600/.,  together 
270.  —  Wilks.  V.  Lorck,  2  Taunt.  399.  with  the  sheriffs  poundage,  officer's  fees, 
y^here  the  declaration  stated  that  the  she-  and  other  legal  charges  and  incidental  ex- 
riff  was  commanded  to  take  the  said  </e/en</-  penses  attending  the  levy,  and  the  writ 
M<  Thomas  JSticood  to  answer  the  plaintiff  eiven  in  evidence  was  indorsed  to  levy 
of  a  plea  of  trespass,  "and  also  to  a  bill  of  600/.,  together  with  the  sheriffs  poundage, 
the  said  plaintiff  against  the  said  defend-  officer's  fees,  &c.  this  was  held  a  fatal  vari- 
uts,"  it  was  holden  to  be  clearly  defective,  ance,  5  Esp.  Ni.  Pri.  Ca.  133. — 1  Marsh, 
hot  the  court  gave  leave  to  amend,  on  pay-  214,  but  see  R.  &  M.  Ca.  Ni.  Pri.  292. 
ment  of  costs.  1  D.  &  R.  551.  Where  a  (/)  12  G.  1.  c.  29.  it  has  been  usual  till 
latitat  against  D.  and  two  others,  was  stated  of  late  to  slate  that  the  indorsement  for 
u  a  latitat  against  D,  and  John  Doe,  it  was  bail  was  by  virtue  of  the  affidavit  filed  of 
ruled  no  variance,  1  T.  R.  238.  record,  but  such  allegation  is  now  settled  to 

(y)  Where  in  an  action  for  an  escape,  the  be  clearly   unnecessary  in  an   action  on  a 

plaintiffs  declared  on  a  writ  of  the  king^  and  bail-bond,   and  is  therefore  better  omitted, 

the  writ  produced  in  evidence  was  a  writ  of  See  5  Bingh.  193. — 4  Bing.  501. — 1  M.  &  P. 

George  the  Thirds  but  tested  in  the  name  of  279  —2  M.  &^  P.  312.     But  if  the  averment 

^st,  C.  J.  and  indorsed  with  the  date  of  be  introduced,  though  unnecessarily,  an  of- 

1^,  being  in  the   reign  of  George   the  fice  copy  of  the  affidavit  will  suffice  to  sup- 

^fntrth^  it  was  held  no  variance,  4   Bing.  port  it  in  evidence,  2  J.  B.  Moore,  60. — 1 

^ti.  B.  &  P.  280.— 1  Burr.  330 ;  but  the  original 

(x)  It  may  be  stated  to  have  been  direct-  affidavit  must  be  produced   if  the  declara- 

^  to  the  sheriff  by  name,  3  Campb.  525.  tion  state  it  to  have  been  made  by  any  per- 
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Middlesex,  say  '^  precept/']  so  indorsed,  afterwards,  and  before  the  said 

return  thereof,  to  wit,  on  the  —  day  of ,  in  the  year  aforesaid  (g) 

to  wit,  at,  &c.  (venue)  (h)  was  delivered  to  the  said  E.  F.  who  then  and 
from  thence  until  and  at  and  after  the  time  of  the  arrest,  and  the  making 
of  the  writing  obligatory  hereinafter  mentioned,  was  sheriff  of  the  said 

The  ar-      county  of ,  in  due  form  of  law  to  be  executed.*     By  virtue  of  which 

said  writ,  [or  "  precept"]  the  said  E.  F.  so  being  sheriff  as  aforesaid, 
afterwards,  and  before  the  said  return  of  the  said  writ,  [or, "  precept"]  to 
[  448]  *wit,  on  the  day  and  year  last  aforesaid,  and  within  his  bailiwick,  as  sach 
sheriff,  to  wit,  at ,  in  the  county  of aforesaid  (i),  took  and  ar- 
rested (it)  the  said  defendant  by  his  body  (Jc),  and   then  and  there  had 

The  bail  and  detained  him  in  his  custody,  as  such  sheriff,  at  the  suit  of  the  said 
*  plaintiff  for  the  cause  aforesaid.  And  the  said  defendant  being  so  arrest- 
ed, and  in  custody  of  the  said  E.  F.  so  being  sheriff  as  aforesaid,  by  Ti^ 
tue  of  the  said  writ  [or,  if  a  bill  of  Middlesex,  say  "  precept"]  at  the 
suit  of  the  said  plainti^  as  aforesaid,  the  said  E.  F.  afterwards,  and  be- 
fore (I)  the  said  return  of  the  said  writ,  to  wit,  on  the  day  and  year  last 
aforesaid  (m),  as  such  sheriff,  to  wit,  at,  be.  aforesaid  (n),  (venue  in  action), 
took  bail  for  the  appearance  of  the  said  defendant  at  the  return  of  the  said 
writ,  [or  "  precept"]  according  to  the  form  of  the  Statute  in  such  case 
made  and  provided  (o) ;  and  on  that  occasion  the  said  defendant  [or,  if 
the  action  be  against  one  of  the  bail,  *'  the  said  defendant,  as  bail  and 
surety  for  the  said  G.  H."]  then  and  there,  to  wit,  on  the  day  and  year  last 
aforesaid,  at,  &c.  (venu^)  aforesaid  (p),  by  his  certam  writing  obligatoiy, 
commonly  called  a  bail  bond,  sealed  with  the  seal  of  the  said  defendant 
[or,  ''  respective  seals  of  the  said  defendant, "]  and  now  shown  to  the 
court  of  our  said  lord  the  king,  before  the  king  himself  here,  the  date 
whereof  is  (a  certain  day  and  year  therein  mentioned)  the  same  day  and 
year^last  aforesaid,  acknowledged  himself  to  I>e  held  and  firmly  bound  to 
the  said  E.  F.  so  being  then  sheriff  of  the  said  county  of ,  as  afore- 
said, as  such  sheriff,  by  the  name,  description,  and  addition  of ,  she- 
riff of  the  county  of ,  in  the  penal  sum  of  £ —  of  good  and  lawftd 

money  of  Great  Britain,  to  be  paid  to  the  said  sheriff,  or  his  certain  attor- 

[*449]    ney,  executors,  administrators,  or  assigns,  with  *and  under  a  certain  condi- 

ton  in  particular,  and  there  be  a  traverse  of  (/)   The  bond  is  rotd   if  taken  after  the 

the  averment,   1   B.   &  P.  281.— 2  J.  B.  return>day  of  the  writ,  2  Saund.  60  a.— 1 

Moo.  62.  Lord  Raym.  352,  and  is  bad  on  non  est  ftc- 

(g)  This  day  is  not  material ;  it  is  usual  tum,  4  M.  &  S.  338,  but  it  seems  more  pra- 

to  insert  the  date  of  the  bail-bond,  so  as  to  dent  to  plead  specially,   see  post,  vol.  iii- 

avoid   an   unnecessary  ^statement  of  differ-  981. 

ent  days.  (m)  The  date  of  the  bail  bond. 

(A)  The  venue  in  the  action.  (n)  As  a  bail  bond  may  be  executed  oot 

(t)  Some  place  in  the  county  in  which  of  the  county  where  the  arrest  was  made,  it 

•    the  party  was  arrested.  is  proper  here  to  state  the  venue,  and  if  the 

(ii)   (The  arrest  must  take  place  whilst  venue  is  different  from  the  place  of  arrest, 

the  writ  is  in  force,  2  Saund.  60  a.  ;  1  Ld.  it  is  improper  to  aver  that  the  bond  wti 

Raym.  352  ;  4  M.  d;^^  Sel.  338  ;  and  per  Bay-  token  toithin  the  sherift  bailiwick. 

ley,  J.  in  Edwards  v.  Brown,  1  Tyrw.  201.  (o)  23  Hen.  6.  c.  9.-2  Saund.  59,  61  c.d, 

Formerly,  when  writs  had  a  return  day,  it  n.  5. 

was  held  that  if  a  bail  bond  was  executed  (p)  As  a  bond  may  be  executed  out  of  the 

after  the  return  day  was  void,  2  Saund.  60  ;  county  where  arrest  made,  there  can  be  no 

1  Ld.  Raym.  352.)  necessity  for  stotinj;  any  place  but  the  venue 

(/:)  This  allegation  as  to  the  arrest  is  un-  here, 
necessary,  and  is  not  traversable,  2  Saund. 
59  b. 


ON   SPECIALTIES.  449 

UoD  (9)  thereunder  written,  that  if  the  said  defendant  [or,  if  against  the    ov  bail 
&n/,  "  if  the  said  G.  H."J  should  appear  before  our  said  lord  the  king,  at     ■®'*'** 

Westminster    (r),  on next    after ,  to   answer  the  said    plaintiff 

JD  a  plea  of  trespass,  and  also  to  a  bUl  of  the  said  plaintiff  against  the 
said  defendant  for  £ — ,  upon  promises  («),  according  to  the  custom  of 
the  said  court  of  our  said  lord  the  king,  before  the  king  himself,  to  be  ex- 
hibited, that  then  the  said  obligation  should  be  void,  otherwise  should  be 
and  remain  in  full  force  and  virtue  ;  as  by  the  said  writing  obUgatory,  and 
the  condition  thereof,  reference  being  thereunto  had,  may  more  fully  and 
at  large  appear.     And  the  said  plaintiff  in  fact  saith,  that  the  said  defend-  Breach  of 

ant  did  not  appear  before  our  said  lord  the  king,  at  Westminster,  on condition 

next  after (^),  in  the  condition  of  the  said  writing  obligatory  men-  rL^^I^^ 

tioned  according  to  the  exigency  of   the  said  writ,  [or,  "  precept"]    but 
therein  wholly  failed  and  made  default,  whereby  the  said  writing  obliga- 
tory became  forfeited.     And  the  said  plaintiff  further  saith,  that  the  said  Aniffn- 
writing  obligatory   being  so  forfeited,  and  the  money  therein  specified  re-  ment  of 
maining  unpaid  and  unsatisfied  to  the  said  sheriff;  he  the  said    E.    F.    (u),  ^f'^^^ 

so  being  sheriff  of  the  said  county  of as  aforesaid,  afterwards,  to  wit, 

on,  fee.  (w),  to  wit,  at,  &c.  (yentie)  aforesaid  (x),  at  the  request  and 
cost  of  the  said  plaintiff,  the  plaintiff  in  the  said  suit,  by  an  indorsement 
*  on  the  said  writing  obligatory,  duly  (y)  [made  and  attested,  in  the  pre- 
sence of  and  attested  by  two  (z)  credible  witnesses,  and  sealed  with  the 
seal  of  office  of  sheriff  of  the  said  county  of ]  assigned  the  said  writ- 

(q)  The  condition  need  not  be  set  forth  was  to  appear  before  the  hing  »t  Westmins- 

terbatim  ;  it  is  sufficient  to  state  it  accord-  ter,  it  was  held  fatal,  being  different  courts, 

ing  to  its  legal  effect,  3  J.  B.  Moore,  214,  3  6  Taunt  551.— 2  Marsh.  258,  8.  C.-Sed 

Stark.  76;  what  a  variance,  id— if  it  ap*  vide  2  Ley.  180.— T.  Jones,  46.  8.  C. 

pears  by  the  declaration  that  the  bond  is  (s)  Where  the  condition  of  the  bond  was 

Toid  bj  the  provisions  of  the  st^t.  20  Hen.  stated  to  be,  to  answer  the  plaintiff' in  a  plea 

6.  c.  9,  the  declaration  will  be  bad  either  of  trespass  upon  promise,  and  the    words 

open  general  demurrer  or  upon  arrest  of  **  apon  promises,'*  were  not  in  the  bond,  it 

judgment,  after  verdict  on  a  plea  of  iion  est  was  held  a  fatal  variance,  R.  &  M.  N.  P. 

faaum,  2  T.  R.  569.-4  M.  &  S.  338,  C.  93. 

(r)  Where  the  declaration  stated  the  ar-  (t)  Or,  **at  the  return  of  the  said  writ/' 

rest  to  be  by  virtue  of  a  capias^  sued  out  of  Morg.  Free.  179. 

the  court  of  our  lord  the  king,  before  Sir  (u)  The  assignment  may  be  made  by  the 

y^'  p.  B.    and  others,  then  his  Majesty's  under  sheriff  in  the  name  of  the  sheriff,  3 

Jitttkts  of  the  bench  at   Westminster,  and  Saund.  61  a.  in  4  Camp.  36,  the  assignment 

averred  the  condition  of  the  bond  to  be,  of  a  replevin  bond,  by  a  person  acting  in 

that  if  the  principal  should  appear  accord-  the  sheriff's  office  under  the  seal  of  the  of- 

>a^  to  the  exigency  of  the  said  writ  in  the  fice,  was  held  sufficient, 

•aid  court,  in,  JSlc.  the  bond  was  to  be  void,  (w)  The  date  of  the  assignment,  being 

and  the  breach  was  the  non-appearance  ac-  before  the  title  of  the  declaration,  ante,  444, 

fording  to  the  exigency  of  the  writ.    On  the  n.  (m). 

prodaction  of  the  bond,  the  condition  was  (z)     The   venue,   2   Stra.    727.-2  Ld. 

for  the  appearance  of  the  principal,  "  6^ore  Raym.   1455.    Sedvide  Impey,   16. — Dalt. 

WW  sovereign  lord  the  king^  at  Westminster ^  22. 

^^  ^■"  to  answer  the  plaintiff  in  a  plea  of  (y)  It  is  sufficient  to  state  that  the  sheriff 

^•pass,  and  also  to  answer  him,  according  assigned  the  bond  to  the  plaintiff  according 

to  the  custom  of  the  king's  court  of  Com-  to  the  Statute,  without  alleging  that  the  as- 

*"^  Bench^  it  was  held  no  variance,  2  M.  &  signment  was  sealed  or  witnessed,  Willes, 

P.  Bl.^5  Bing.  32.     Where  the  condition  408,  9,  n.  (a).— 2  Saund.  61  b.— 1  Wils.  121. 

^u,  that  the  party  should  appear  before  The  words  between  the  brackets  may  there- 

the  king  at  Westminster,  and  the  writ  was  fore  be  omitted. 

^  appear  before  the  king  wheresoever,  &c.  (z)  Id.  ibid.    It  is  not  necessary  to  state 

^^**a  held  an  immaterial  variance,  9  £ast,  th^  names,  1  Wils.  121.     If  the  assignment  ■ 

^•^3  J.  B.  Moore,  214,  but  see  1  Chit,  appear  on  the  face  of  the  declaration  to 

'^p*  323.     But  where  the  writ  was  to  ap-  have  been  attested  only  by  one  witness,  it 

P^ar  before  his  Majesty's  justices  of  the  will  be  demurrable,  Willes,  409,  n.  (a). 
*^Qch  at  Westminster,  and  the  condition 
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OH  «Ait  ing  obligatory  to  the  said  plaintiff,  according  to  the  forai  of  the  Statute  m 
BoiTDg.  g^^jj  ^^^  made  and  provided  (a)  ;  as  by  the  same  assignment  indorsed 
on  the  same  writing  obligatory  as  aforesaid,  and  to  the  court  of  our  said 
lord  the  king  now  here  shown  (b),  the  date  whereof  is  the  day  and  year 
last  aforesaid,  may  fully  appear.  By  means  whereof,  and  by  force  of  the 
Statute  (c)  in  such  case  made  and  provided,  an  action  hadi  accrued  to 
the  said  plaintiff  (d),  assignee  of  the  said    E.  F.  so  being  sheriff  of  the 

said  county  of as  aforesaid,  to  demand  and  have  of  and  from  the 

[*450]  said  defendant  the  said  sum  of  £ — above  demanded.  Yet  the  said  *de- 
fendant  (although  often  requested  so  to  do)  hath  not  as  yet  paid  the  said 
sum  of  £ —  above  demanded,  or  any  part  Uiereof,  to  the  said  E.  F.  be- 
fore the  said  assignment,  or  to  the  said  plaintiff,  assignee  as  aforesaid,  or 
either  of  them,  since  the  said  assignment,  but  hath  hitherto  wholly  neg- 
lected and  refused  so  to  do,  and  still  doth  neglect  and  refuse  to  pay  the 
same  or  any  part  thereof,  to  the  said  plaintiff,  assignee  as  aforesaid.  To 
the  damage  of  the  said  plamtiff,  as  assignee  as  aforesaid,  of  £ — and 
therefore  he  brings  his  suit,  &c. 

Pledges,  be. 

[*451]    *  Lithe  Common  Pleas. 

Ona.^*^  Mkhaehnai  Term,  I  Wia.4. 

P.  affainst      0°  wit.)  C.  D.  was  summoned  to  answer  A.  B.    assignee  of  E. 

the  princi-  F.  esq.    sheriff  of  the  county  of ,  according  to  the  form  of  the  Sta- 

pai  or  bail  ^^^^  j^^  g^^j^  ^^^  made  and  provided,  of  a  plea,  that  he  render  to  the  said 
A.  B.  as* assignee  as  aforesaid,  the  sum  of  £ — of  good  aud  lawful  mo- 
ney of  Great  Britain,  which  he  owes  to  and  unjustly  detains  from  him ; 
and  thereupon  the  said  A.  B.  by his  attorney,  complains  that  where- 
as the  said  plaintiff  heretofore,  to  wit,  on,  fac.  (teste  of  writ  or  day  of 
issuing  it)    sued  aud   prosecuted    out  of  the  court  of  our  lord  the  now 

king,  before  the    Right  honorable    Sir (/),  knight,  and  his 

companions,  then  his  majesty's  justices  of  the  Bench,  at  Westmmster,  in 
the  county  of  Middlesex,  a  certain  writ  of  our  said  lord  the  king,  called  a 
capias  ad  respondendton,  against  the  said  defendant,  directed  to  the  sheriff 

of ,  by  which  said  writ  our  said  lord  the  king  commanded  the  said 

sheriff  that  he  should  take  the  said  defendant,  if  he  should  be  found  io 
his  bailiwick,  and  him  safely  keep,  so  that  the  said  sheriff  might  have  his 
body  before  the  justices    of  our  said  lord  the  king,  at  Westminster,  on 

[ ]   to  answer  to  the  said    plaintiff  in  a  plea    (§•),  [wherefore 

with  force  and  arms  the  close  of  the  said   plaintiff,  at he  broke,  and 

[M52]    other  wrongs  to  him  did,  to  the  great  damage  *of  the  said  plaintiff,  and 


(<r)  4  Anne,  c.  16.  (e)  See  the  notes  to  the  precedent,  ante, 

(b)  This  profert  is  unnecessary,  1,  Wils.  445  to  450,  which  are  here  in  ^neral  ap- 
121.  plicable.    See    a   form    which  differB  from 

(c)  This  assigrnee  is  entitled  to  sue  by  the  this  in  2  Rich.  C.  P.  248.    7  Went.  530,  la- 
4  Ann.  c.  16,  s.  20.  dez.— Morg.  500,  and  1   Rich.  C.  P.  455. 

(d)  This  must  be  accurate.     Where  the  (/)  the  Chief  Justice. 

declaration  concluded,  **  whereby  an  action  (g)  It  would  suffice  here,  instead  of  the 

hath  accrued  to  the  plaintiff  to  demand  and  words  between  the  brackets,  to  say,  **  in  > 

.    have  of  the  principal,"  (instead  of  the  bail)  plea  of  trespass;"  there  is  no  occasion  to 

and  stated  non-payment  by  the  principal,  it  set  out  or  refer  to  the  eloMSum  /regit*  5  J. 

was  iveld  bad  on  special  demurrer,  1  Bos.  d&  B.  Moore,  538.-2  B.  db  B.  659.  S.  C. 
P.  58. 


ON  SPSCULTIES.  4^ 

agUDSt  the  peace  of  our  said  lord  the  king,  and  also  that  the  said  defend-  os  baii, 
ant  might  answer  to  the  said  plaintiff,  according  to  the  custom  of  his  said  '^'^^'* 
majesty's  court  of  the  Bench,  in  a  certain  plea  of  trespass  on  the  case 
apon  promises,  to  the  damage  of  the  said  plaintiff  of  -^.,  and  that  the 
said  sheriff  should  haye  there  that  writ;  which  said  writ  afterwards,  and 
before  the  delivery  thereof  to  the  said  sheriff  of,  &c. — [Proceed  as  in 
the  precedenty  ante,  447,  to  the  end,  except  in  the  statement  of  the  condi- 
tion of  the  bailbordy  (which  is  for  appearance  in  C,  P.)  and  in  the  breach 
thereof,  and  conclude  as  in  debt  in  C.  P.  adding  the  profert  at  the  end 
of  the  declaration.] 


XIV.    ON  REPLEVIN  BONDS.  ohb«fl«- 

Tlir  BOHDS. 

EBenborough. 

■  next  after (A),  in 

Term,  1   mU,  4. 


—  (to  wit.)  (i)    A.  B.  assignee  of  E,  F.  esq.  sheriff  of  the  county  of   [•457] 
',  according  to  the  form  of  the  Statute  in  *such  case  made  and  pro-  ^7  **>•  •■• 
vided,  complains  of  C.  D.  being,  &c.  of  a  plea  that  he  render  to  the  said  "^epSeTin 
A.  B.  as  assignee  as  aforesaid,  the  sum  of  — L,  of  lawful,  &z;c.  which  he  bond 
owes  to  (I)  and  unjustly  detains  from  him,  &c.     For  that  whereas,  here-  where  pro- 
tofore,  to  wit,  on,  fcc.  (m)  at,  &c.  (n)  the  said  plaintiff  (o)  distrained  il^pe'piev- 

in  were 

(A)   As    to  the  title  of  the  declaration,  riffa  only  take  one,  aee  1  J.  B.  Mooie,  68.  remored 

ante,  444,  n.  (m).  Aa    to   when   diacharged  where    avowant  ^7  f'-/^ 

(i)  The  yenue  may  be  laid  in  any  coon-  proceeda  to  judgment  under  writ  of  inquiry,  ^*  i'^to  ^. 

tj,  ante,  445,  n.  (p).  •  in  pureuance  of  17  Car-  2.  c.  7,  a.  2,  4  J.  B.  and  the 

{k)  See  forma,  3  Ld,  Raym.  143.— Morg.  B.  Moore,  606.    The   court   will    not    aet  plaintiff 
600.    7   Wentw.  Index,  5ti6,  7.— 1    Lutw.  aaide  the  proceeding  on  a  replevin  bond,  pbtamed 
€65 ;  by  aaaignee  of  the  mayor  of  Canter-  on  the  ground  that  tne  action  ia  commenced  judgment 
bnry,  4  M.  &  S.  120.    See  form  of  dedara-  before  the  condition  haa  been  broken,  be-  ^^^  (^)« 
tioD  against  aheriff,  for  the  loaa  of  a  reple-  cauae  it  will  be  a  good  defenae  to  the  ac- 
▼io  bond,  and  law,  5  B.  &  C.  284,  and  a  tion,5  Taunt.  776;  but  the  court  will  re- 
form, post,  750,  for  not  taking  a  replevin  liere  where  execution  haa  been  issued  on 
bond.    The  replevin  bond  nay  be  aasigned  the  judgment,  and  the  aum  levied  and  paid 
under  11  Geo.  2.  c.  19.  a.  22,  to  the  avow-  to  avowant,  before  the  action  was  brought 
ant  only,  or  to  the  peraon  making  cogni-  on  the  bond,  4   J.   B.   Moore,  619.    The 
nnce,  or  to  both  of  them  jointly.    1  B.  &  sureties  are  liable  only  for  the  rent  due  at 
P-  381,  n. — 3  M.  &  S.  180.     Consequently  the  time  of  the  diatress  and  costs,  and  thev 
they  may  aue  jointly  upon  it,  id.  ibid.     A  are  entitled  to  relief  when  those  are  paid, 
declaration  by  such  assignees,  staling  that  1  To.  &  Jerv. — ^295. — And  see  further  as  to 
they  both  distrained  the  defendant's  gooda  thelliability  of  sureties,  and  when  discharg- 
for  rent  due  to  one  of  them  is  good,  with-  ed,  Tidd,  9th  ed.  1078,  295.—^  Taunt.  379. 
bat  stating  the  other  to  be  bailiff,  3  M.  dtt  S.  ~2  Maish.  392.-7  Price,  233.     When  dia- 
180.    The  decisions  as  to  bail-bonda  are  in  charged  by  reference  to  arbitration,  see  1 
general  applicable.    The  action  may  in  all  Moore  &  P.  285.    This  action  ia  not  with- 
oases  be  brought  in  one  of  the  courts  at  in  the*8  d^  9  W.  3.  c.  11.  a.  8.— 2M.  &  S. 
Weitminster,  5  T.  R.  195. — 2  Sel.    Pract.  155  — Interest  is  not  allowed  on  affirmance 
^.     But  it  must,  when  the  proceedings  of  judgment  in  the  action,  4  Taunt.  30. 
in  replevin  have  been  removed,  be  brought        (l)  If  the  plaintiff  declare  in  the  detinet 
in  the  court  in  which  the  re,  fa.  lo.  ia  re-  only,  it  will  suffice,  4  M.  &.  S.  120. 
tnrnable,  as  on  a  bail-bond.    2  Sel.  Pract.         (m)   This  is  generaly  the  day  when   in 
^1  ante  445.    It  should  be  in  the  name  of  fact  the  distress  was  made,  and  correspond- 
the  avowant,  or  person  making  cognizance,  ing  with  the  proceedings  therein. 
1  B.  &  P.  378.     £ach  surety  is  liable  to  the        {n)  This  should  be  the    parish  or  place 
penalty  of  the  bond,  and  costs  of  the    ac-  where  the  distress  waa  made. 
tioD  against  himself,  1  Taunt.  218;  and  aa        (o)  If  a  distress  were  made  by  the   plain- 
to  extent  of  liability  of  surety  where  she-  tin,  aa  bailiff  of  another  person,  it  is  usual 
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Oir  BXPLX- 

TIH 
BOND!. 

The  dis- 
tress  for 
rent 

Applica- 
tion to  the 
sheriff  to 
replevy. 

[*458] 

Thereple- 
Tin  bond 
taken. 


The  eon- 
dition  of 
the  reple- 
vin bond 


the  goods  and  chattels  (p)  of  one  G,  H.  hereinafter  mentioned,  ibr  a  cer- 
tain sum  of  money  then  due  to  the  said  plaintiff  for  rent  (o).  And  the 
said  goods  and  chattels  being  so  distrained,  the  ssdd  6.  H.  afterwards, 
and  within  the  space  of  five  days  then  next  ensuing,  to  wit,  on,  &c.  at, 
&c.  (venue^  aforesaid,  made  his  plaint  to  the  said  E.  F.  then  being  she* 

riff  of  the  county  of ,  out  of  the  county  court  of  *the  said  sheriff, 

of  the  taking  and  unjustly  detaining  of  the  said  goods  and  chattels  of 
the  said  G.  H.  by  the  said  plaintiff,  and  then  and  there  prayed  the  said 
sheriff  that  the  said  goods  and  chattels  might  be  forthwith  replevied  by 
the  said  sheriff,  and  delivered  to  the  said  G.  H.     And  thereupon   the  said 

E.  F.  so  being  sheriff  of  the  said  county  of ,  according  to  the  form 

of  the  Statute  in  such  case  made  and  provided  (r),  did  take  fix)m  the  said 
G.  H.  and  from  the  said  defendant  and  one  I.  K.  as  two  responsible  sure- 
ties, a  bond  in  double  the  value  of  the  said  goods  and  chattels  so  distrained 
as  aforesaid,  (the  value  of  the  said  goods  and  chattels  having  been  on 
that  occasion  first  ascertained  by  the  oath  of  a  credible  witness  duly 
sworn,  according  to  the  form  of  the  Statute  in  such  case  made  and  pro- 
vided (i).  And  the  said  G.  H.  and  the  said  defendant,  and  one  I.  K. 
on  the  said,  &^c.  at,  &c.  (veniLe)  aforesaid,  by  their  certain  writing  ob- 
ligatory (t)^  sealed  with  their  respective  seals,  and  now  shown  to  the  court 
of  our  said  lord  the  king,  before  the  king  himself,  here,  the  date  whereof  is, 
to  wit,  the  day  and  year  last  aforesaid,  did  jointly  and  severally  acknow- 
ledge themselves  to  be  held  and  firmly  bound  unto  the  said  E.  F.  so  being 
sheriff  of  the  said  county  of  ,  in  the  said  sum  of  — Z.,  above    de- 


manded, to  be  paid  to  the  said  sheriff;  with  a  condition  thereunder  wTit- 
ten,  that  if  the  said  G.  H.  did  appear  at  the  then  next  county  court  ibr 

the  county  of ,  to  be  holden  at,  &c.  in  the  said  county  and  should 

then  and  there  prosecute  his  action  with  effect  (w)  against  the  said 
plaintiff,  for  taking  and  unjustly  detaining  of  certain  goods  and  chattels 
in  the  said   condition  mentioned  (x),  and  should  make  return  thereof,  if 


to  aay,  "  as  bailiff  of  one ,  and  by  his 

command  distrainedj**  &c.,  5  T.  R.  195, 
but  it  haa  been  held  sufficient  to  allege, 
that  A.  B.  and  C.  D.  distrained  for  rent  due 
to  A.  B.  without  averring  that  O.  D.  acted 
as  bailiff,  3  M.  &  S.  180. 

(p)  The  goods  ought  not  to  be  set  forth, 
3  M.  <fe  S.  180. 

(jq)  If  the  distress  was  a  rent-charge  or 
annuity f  then  saj,  '*/or  a  certain  sum  of 
money  then  due  to  the  said  plaintiff  for  the 
arrears  of  a  certain  rent'Charge  issuing  out 
of  and  charged  upon  certain  Utnds  and  pre- 
mises,  situate^  ^c.  in  and  upon  which  the 
said  distress  was  made^  and  to  which  said 
distress  the  said  goods  aad  chattels  were  lia- 
bW  A  replevin  bond  taken  under  a  dis- 
tress  for  a  rent-charge  is  assignable,  2  Bing. 
349. 

(r)  U  Geo.  2.  c.  19.  8  23. 

(s)  11  Geo.  2.  c.  19.  s.  23.— This  allega- 
tion seeir.s  unnecessary,  and  in  many  forms 
is  not  now  inserted,  see  Morg.  500,  and  7 
Wentw.  1.  k.  The  oath  need  not  be  in 
writing,  and  as  to  stamp,  see  4  Bing.  193. 

(t)  The  bond  must  be  stated  accurately, 
but  after  the  nonsnit  on  account  of  a  vari- 


ance, when  the  cause  has  not  been  defend- 
ed, the  court  will  permit  the  record  to  be 
amended,  and  a  new  trial  had,  3  Taant. 
81. 

(u)  Tliis  must  be  carefully  examined 
with  the  origioal.  A  variance  would  be 
fatal,  unless  allowed  to  be  amended  under 
the  9  Geo.  4.  c.  15. 

Cw)  This  means  with  success,  5  B.  &  C. 
296  The  condition  of  the  bond  is  not  sa« 
tisfied  by  a  prosecution  of  the  suit  in  the 
county  court ;  but  the  plaint,  if  removed 
by  re.  fa.  lo.  into  a  superior  court,  must  be 
prosecuted  there  with  effect,  and  a  return 
made,  if  adjudged  there,  \  B.  6l  P.  410. 
The  condition  of  the  bond  must  be  careful* 
ly  set  forth. 

(z)  See  Morg.  501 .  It  is  not  necessary, 
nor  indeed  prudent  to  set  forth  the  goods 
distrained,  3  M.  &  S.  180.  A  variance 
would  be  fatal,  3  Taunt.  81.— If  the  goods 
are  not  stated  in  the  condition,  but  in  an  in- 
ventory, say,  "  Me  goods  and  chattels  me»- 
tioned  in  the  schedule  or  inventory  thereunto 
ajmexed.'*  "  For  taking  goods  and  chattels 
mentioned  in  the  said  condition,"  was  held 
sufflcieMt,  though  growing  crops  were  men- 
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retarn  should  be  adjudged  by  law  (y),  and  should  well  and  truly  keep  oh  replb- 

bannless  and  indemnified  (z)  the  said  sheriff  of his  under-sheriff, 

deputy,  *and  bailiffi,  touching  and  concerning  the  replevying  and  delivery 

of  the  said  goods  and  chattels,  and  also  firom  and  against  all  actions,  suits, 

damages,  losses,  costs,  and  charges,  that  might  arise  or  happen  unto  him    • 

in  consequence  or  by  means  thereof,  then  the  said  obligation  was  to  be  void 

and  of  none  effect,  otherwise  to  be  and  remain  in  fall  force.     And  there- 

apon  the  said  sheriff  afterwards,  to  wit,  on,  &c.  last  aforesaid,  at,  &c.  wanted!* 

ivfiNi^)    aforesaid,  at  the  prayer  of  the  said  6.  H.  replevied  and  made 
Idiverance  of  the  said  goods  and  chattels  to  the  said  G.  H.  according  to 
the  duty  of  his  said  office  *  (a).     And   afterwards,  to  wit,  at  the  then  piaint  in 
next  county  court  for  the  said  county  of,    &c.  to  wit,  at  the  county  court  county 
of  the  said   sheriff,  holden  at  the  house  known,  fcc.  at,  &c.  (venue)  on,  ®°"'*- 

kc.  before and (J),  then  suitors  of  the  said  court,  the  said 

6.  H.  did  appear,  and  then  and  there  in  the  same  court,  without  the  writ 

of  our  said   lord  the  king,  levied  his  plaint  against  the  said  plaintiff,  for 

the  taking  and  unjustly  detaining  of  the  said  goods  and  chattels  of  the 

said  6.  H.  and  then  and  there  found  pledges,  as  well  for  prosecuting  his 

said  plaint,  as  for  returning  the  said  goods  and  chattels,  if  return  thereof 

should  be  adjudged  by  law,  to  wit,  the  said  defendant,  and  I.  K.  (c). 

Which  said  plaint  afterwards,  to  wit,  on,  &c.  (day  of  issuing  re.  fa,  lo.  Removal 

or  teste)  was  duly  removed,  at  the  instance  of  the  said  plaintiff,  from  and  by  re.  fa. 

out  of  the  county  court  of  the  said  sheriff  (d)  of into  the  court  of  our  «*  "**® 

said  lord  the    king,  before  the  king  himself,  to  wit,  at  Westminster,  by 
virtue  of  his  said  Majesty's  writ  of  recordari  facias  loqaelam^  before  then 
duly  sued  and  prosecuted  out  of  the  court  of  our  said  lord  the  king,  of  his 
Chancery,  at  Westminster  *aforesaid,  returnable  before,  &c.  on,  &c.  (as    [•460] 
m  the  unit  of  re.  fa.  h.)      And  thereupon  the  said  G.  H.  afterwards,  to  ?®®^"*^ 

wit,  in  the Term,  in  the year  of  the  reign  of  our  said  lord  the  b. 

king,  in  the  court  of  our  said  lord  the  king,  before  the  king  himself,  by 

his  attorney,  declared  against  the  said  plaintiff,  in  the  said  plea  of 

taking  and  unjustly  detaining  his  said  goods  and  chattels,  and  by  the  said 

declaration,  he   the    said   G.    H.    by    the   said his  attorney,  com- 

plabed  that  the  said  plaintiff,  6n^  &c.  aforesaid,  at,  &c.  (venue)  afore- 
said, in  a  certain  street  or  place  there,  called took  the  goods  and 

chattels  of  the  said  G.  H.  in  the  said  declaration  more  fully  and  particu- 
larly described,  and  them  unjustly  detained,  against  sureties  and  pledges, 
iic.    To  the  damage  of  the  said  G.  H.  of  £ —  and  therefore  he  brought 
his  suit,  &c. — [According  to  the  note  infra,  the  declaration  may  proceed  Avowry 
to  ttate  the  judgment,  as  post,  461,  omitting  the  proceedings  subsequent  ,^^^ 
to  the  avowry,  and  for  brevity  the  foUounng  statement  between  brackets, 

tioDed  in  the  condition,—!  Bing.  6.^7  J.  be  faUl. 

B.  Mooie,  231,  S.  C.  (c)  These  pledges  are  taken  under  the 

(3f)  7  J.  B.  Moore,  231,  8.  C.  SUtute   Weatm.  2  13  Ed.    1.    c.  2— See 

(x)  As  to  this  part  of  the  condition,  tee  Gilb.  98,  and  are  not  the  pledges  under  the 

1  Latw.  687.    The  bond  may  be  for  indem-  11  Geo.  2.  c.  19.  s.  23. 

nifying  the  plaintiff  from  all  charges  and  {d)  Though  the  party  was  not  sheriff  at 

jl^oiiges   by   reason   of   the   replevin.     2  the  time  ox  the  removal,  this  would  be  no 

Bing.  349.  variance.    5  B.  <&  Cres.  284.-7  D.  <&  R. 

(•)  Bee  Forms,  Morg.  501,  502.— 3  M.  Sl  709,  S.  C. 

B.  180.  (e)  It  is  usual  to  state  the  avowry  or  cog- 

(i)  As  to  a  variance  in  names,  see  2  B.  nizance,  in  order  to  show  that  the  plaintiff 

^  Ciet.  2.-3  D.  db  R.  296,  8.  C.  it  would  is  entitled  to  sne  under  the  11  Geo.  2.  e.  19. 


n 


460  DECI.AJUTIONS  IN   DEBT. 


OH  RKPLs-  of  such  proceedings y  had  better  be  omitted,] — [And  afterwards,  to  wit,  in 

BoirpB.    ^^^^  sBxne Term,  in  the year  of  the  reign,  &c.  in  the  said 

court  of  our  said  lord  the  king,  before  the  king  himself,  the  said  court 
then  and  still  being  holden  at  Westminster,  in  the  county  of  Middlesex, 

.  the  said  plaintiff,  by  his  attorney,  came  and  defended  the  wioog 

and  injury,  when,  &c.  and  well  avowed  the  takmg  of  the  said  goods  and 
chattels  in  the  said  declaration  mentioned,  in  a  certain  messuage  or 
dwelling-house,  with  the  appurtenances,  situate  and  being  in,  &c.  in  the 
said  street  or  place  there,  called,  &c/  and  justly,  Sec.  because  he  said  that 

one  L.  M.  for  a  long  space  of  time,  to  wit,  for  the  space  of next 

before,  and  endmg  on and  from  thence  until  and  at  the  said  time 

when,  &c.  held  and  enjoyed  the  said  messuage  or  dwelling-house,  in 
which,  &c.  with  the  appurtenances,  as  tenant  thereof  to  the  said  plaintiff, 
by  virtue  of  a  certain  demise  thereof  the  said  L.  M.  theretofore  made,  at 
and  under  the  yearly  rent  of  £ —  payable  on,  &c.  in  every  year,  and 
because  £ —  part  of  the  said  sum  of  £ —  of  the  rent  aforesaid,  for  the 

space  of endmg  on,  &c.  as  aforesaid,  and  from  thence  until  and  at 

the  said  time  when,  &c.  was  due  and  in  arrear  firom  the  said  L.  M.  to  the 
said  plaintiff,  the  said  plaintiff  well  avowed  the  taking  of  the  said  goods 
r*4611  *^°^  chattels  in  the  said  declaration  mentioned,  in  the  said  messuage  or 
dwelling-house,  and  justly,  &c.  as  for  and  in  the  name  of  a  distress,  for 
the  said  sum  of  £ —  so  due  and  in  arrear  as  aforesaid,  and  which  said 
sum  of  £ —  so  due  and  in  arrear  to  the  said  plaintiff,  still  remains  wholly 
due  and  unpaid.]  And  such  proceedings  were  thereupon  had  in  the  said 
plea  in  the  said  court  of  our  said  lord  the  king,  before  the  king  himself,  at 

for  S^en-  Westminster  aforesaid  (/),  that  afterwards,  to  wit,  in Term,  in  the 

dant  in  re- year  of  the  reign,  &c.  in  the  said  court  of  our  said  lord  the  king,  be- 

P^®''*"  ^  fore  the  king  himself,  it  was  considered  and  adjudged  in  and  by  the  [same 
hmdc^       court  (g)y  that  (here  set  out  the  judgment^  which  may  be  thus  :)  the  said 
G.  H.   should  take  nothing  by  his  said  plaint  (A),  but  that  he  and  his 
pledges  to  prosecute  should  be  in  mercy,  &c.  and  that  the  said  plaintiff 
should  go  thereof  without  day,  and  that  the  said  plaintiff  should  have  a 
return  of  the  said  goods  and  chattels  ;]  as  by  the  record  (t)  and  proceed- 
G  H  did  ^^  thereof  now  remaining  in  the  said  coiurt  of  our  said  lord  the  king,  be- 
not  proee   foTB  the  king  himself,  at  Westminster  aforesaid,  more  fully  appears.    And 
cate  with  the  said  plamtiff  in  fact  further  saith,  that  the  said  G.  H.  did  not  prosecute 
retun  the  ^  ^^^  action  with  effect  against  the  said  plaintiff  for  the  taking  and  al- 
gooda.       leged  unjustly  detabing  the  said  goods  and .  chattels,  or  make  a  return  of 

■.  23',  Bee  1  B.  &;  F.  378 ;  5  T.  R.  196;  but  sum  est^  see  1  Saund.  92,  n.  2 ;  Carth.  93. 
this  does  not  eeem  necessary,  (1)  it  being         (^)  Examine    carefully    with   the  jadg- 

sufficiently  disclosed  in  the  commencement  ment. 

of  the  declaration,  that  the  distress  was  for        (A)  Quasre,  if  writ  or  plaint,  see  Com. 

rent,  and  that  the  condition  of  the  bond  Dig.  Pleader,  3  K.  8. 
was  to   proceed  in   an  action  of  replevin        (t)  If  the  proceedings  have  been  remoT* 

against  the  plaintiff  with  success,  or  to  re.  ed  by  writ  of  error,  say,  **  as  hy  the  reesri 

turn  the  goods  to  him;  see  5  T.  R.  195,  and  proceedings    thereof ,  which   hate  nsM 

197,  and  7  Wentw.  21.    The  declaration  been  removed  from  the  said  court,  into  th 

on  the  replevin  bond,  after  stating  the  de-  court  of  our  said  lord  the  king,  before  tk* 

claration  in  replevin,  as  above,  may  proceed  king  himself  for  certain  alleged  causes  sf 

immediately  to  the  state  of  the  judgment,  error  therein,  and  which  are  new  remsMnMt 

omitting  the  avowry  or  cognizance.  in    the    said    last-mentumed  court,  in  w 

(/)  As  to  this  allegation  of  taliter  proces-  things  affirmed  morefitUy  appears." 


(1)  Gh>u1d  V.  Waraer,  3  Wend.  56. 
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the  9iid  goods  and  chattels,  or  any  part  thereof,  according  to  the  form  and  ^v  mflb- 
effect  of  the  said  condition  of  the  said  writing  obligatory  (it),  but  hath  hith-     ,J^]^ 
erto  wholly-  neglected  and  refused,  and  still  wholly  neglects  and  refuses  so 
to  do.    Whereby  the  said  writing  obligatory  became  forfeited  to  the  said  Whereby 

E.  F.  so  bemg  sheriff  of  the  said  county  of as  aforesaid.     And  the  ^JJ^d^t'' 

$me  being  so  forfeited,  the  said  sheriff  afterwards,  to  wit,  on,  &z;c.  (date  sheriff 
0/  assignment)  at,  &c.  (venue)  aforesaid,  at  the  request  and  costs  01  the  ^^o  &*- 
nid  plaintiff,  by  an  indorsement,  &z;c. — [The  statement  of  the  assignment  "f^^^ 
mid  eandusum  of  the  declaration,  are  precisely  the  same  as  in  the  prece^  (/). 
4ent,  antcy  449,  from  the  asterisk  to  the  end.]  [*462] 

[When  the  declaration  is  for  not  prosecuting  the  action  of  replevin  in  The  like 
ikt  county  court,  proceed  as  in  the  last  precedent,  to  the  asterisk,  459,  and  ^^^J^^ 
Aen  as  follows ;] — ^And  although  afterwards,  to  wit,  on,  be.  the  county  forfeited, 

court  of  the  said  sheriff  of  the  said  county  of ,  was  duly  holden  at,  ^7  ^^  '•: 

be.  aforesaid,  before and ,  then  suitors  of  the  said  court,  the  Sotbeing* 

same  being  the  next  county  court  of  the  said  county  of ,  after  the  proeecut- 

makiag  of  the  said  writing  obligatory  as  aforesaid,  to  wit,  at,  &c.  (venue)  ^^  *"  ^^ 
tibresaid.  Yet  the  said  G.  H.  did  not  appear  (n)  at  the  said  county  court ^m). 
court,  so  holden  next  after  the  making  of  the  said  writing  obligatory  as 
aforesaid,  and  then  and  there  prosecute  his  said  action  with  effect  against 
the  said  plaintiff,  according  to  the  form  and  effect  of  the  said  condition, 
bat  wholly  omitted  and  neglected  so  to  do.  Whereby  the  said  writing 
obligatory  became  forfeited,  &c. — [State  the  forfeiture  and  assignment  of 
Ae  band  to  the  plaintiff,  and  proceed  to  the  end,  as  in  the  last  precedent.] 

[Same  as  ante,  459,  as  far  as  the  asterisk,  and  then  proceed  as  foU  By  the  at- 
hm :] — ^And  the  said  plaintiff  further  saith,  that  afterwards,  to  wit,  at  the  ^  feplevin 

neit  county  court  for  flie  said  county  of ^,  to  wit,  at  the  coiurt  of  the  bond, 

said  sheriff,  held  at  the  *[booth  hall]  in ,  [being  the  common  shire    1*463] 

hall  for  the  said  county  of ,]  on,  &c.    before and ,  then  where  the 

soiton  of  the  said  court,  the  said  E.  F.  appeared  in  his  proper  person,  and  pi^yj^ 
then  and'  there  in  the  same  court,  wi^ut  the  writ  of  our  said  lord   the  leyied  hn 
kbg,  levied  his  plaint  against  the  said  plaintiff,  for  the  taking  and  unjustly  pl^'nt^^^'t 
detaining  the  said  catde,  goods,  and  chattels  of  the  said  E.  F.  and  then  irards  non 

proMed 

(i)  The  dedaratioii    ie  not  doable,  be-  unnecessary  (I).    WiUe8,6;  2  SeU.  Pract.  ror  notde- 

eaote  it  alleges,  that  the  defendant  did  not  967.    The  sareties  are  not  discharged  by  a  c^^nng  m 

proMcute  his  suit  with  effect,  and  hath  not  writ  of  inquiry,  on  the  17  Car.  2.  c.  19.  s.  tbecouB- 

mtde  a  return,  3  M.  &  S.  180;  Morg.  503,  23.  and  a  judgment  thereon,  id.     6  B.  ^  ^  ^^>^ 

4.     The  declaration,  however,  need    not  Cres.284.  C^)* 

Motive  both  parts  of  the  condition,  4  J.        (V)  An  assignment  by  a  clerk  at  the  she- 

B. Moore,  606—2  B.  &  B.  107,  S.  C.    The  riff  ^s  office  on  behalf  of  the  sheriff  is  suf. 

breach  need  not  be  formally  assigned,  and  ficient,  4  Camp.  36  ;  2  Saund.  61. — Ante, 

the  plaintiff  will  be  entitled  to  reooyer  if  a  449. 

■afficient   breach     otherwise    appears.      5        (m)  See   5  T.  R.  195.    (4  Bingh.  586.) 

Btm.  &  Cres.  284.     When  the  condition  As  to  the  mode  of  showing  a  determination 

tt  to  prosecute  the  suit  with  effect  and  toUh-  of  the  suit  in  the  eonnty  coort,  where  the 

MU  dday,  a  breach  in  those  words  would  plaintiff  in     replevin    appeared,    but  was 

■affice,  and  prbof  of  two  years*  delay  would  afterwards  nonsuited  for  not  declaring,  see 

nffice  without  proving  a  judgment  of  n»n  12  East,  585,  and  post. 
frot.    4  Bing.  586.  {n)  See  note  {k),  ante,  461. 

The  issuing  of  a  writ  of  retomo  Kabendo        {o)  This  was  the  precedent  held  snffi- 

is  sometimes  stated.    7  Wentw^  1,  but  is  cientin  3  M.  &  S.  180. 

(1)  M*F«cland  v.  WKM^€km6»n  9.  Pease,  10  Wend.  820, 333. 
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o9  RBPLK-  and  there  found  pledges,  as  well  for  prosecuting  his  sud  plidnt  as  for  le- 
BOHDi.  ^ui^ing  ^^  s^id  cattle,  goods,  and  chattels,  if  return  thereof  should  be 
adjudged  by  law,  to  wit,  the  said  (names  of  pledges).  And  the  said 
plaintiff  also  appeared  in  the  said  court  to  answer  the  said  E,  F.  io  the 
plea  of  his  said  plaint,  and  such  proceedmgs  were  thereupon  had  in  the 
said  plea,  that  afterwards,  to  wit,  at  the  [fifth]  county  court  of  O.  L.  esq. 

then  sheriff  of  the  said  county  of ,  holden  at  the  booth  hall  io , 

[being  the  common  shire  hall  of  and  for  the  said  county  of ,]  on,  be. 

aforesaid,  and  in  the  year  of  our  Lord ,  before and ,  gentle- 
men, suitors  of  the  said  court,  the  said  E.  F.  did  not  prosecute  his  said  ac- 
tion with  effect,  according  to  the  condition  of  the  said  writing  obligatoiy ; 
and  thereupon  it  was  then  and  there  considered  in  and  by  the  said  last- 
mentioned  court,  that  the  said  E.  F.  should  take  nothing  by  his  said 
plaint  but  that  he  and  his  pledges  to  prosecute  should  be  in  mercy,  be. 
and  that  the  said  plaintiff  should  have  return  of  the  said  cattle,  goods, 
and  chattels,  as  by  the  remembrance  and  proceeding  thereof  still  remain- 
ing in  the  said  court  more  fully  appears,  which  said  judgment  still  remains 
in  the  said  county  court  in  full  force  and  effect,  in  no  wise  reversed,  satis- 
fied, or  made  void  (p)  ;  and  the  said  plaintiff  further  saith,  that  the  said 
E.  F.  hath  not  yet  made  a  return  of  the  said  cattle,  goods,  and  chattels, 
or  any  part  thereof,  according  to  the  form  and  effect  of  the  said  condition 
of  the  said  writing  obligatory,  but  hath  wholly  neglected  and  refused  so  to 
do,  and  herein  failed  and  made  default,  whereby  the  writing  became  fi»r- 
feited  to  the  said  O.  L.  (name  of  sheriff)  so  being  sheriff  of  the  said 

county  of as  aforesaid,  and  the  same  bemg  so,  &c. — [State  assigth 

ment  to  plaintiff ^  and  conclude  as  ante,  461.] 


[*464]     ^V.    ON  BONDS   BELATING   TO   THE    CHABACTEE  IN  WHICH    PLAINTIFF  8US8, 

OH    noKDB  OR  THE  DEFENDANT  IS  SUED. 

RSLATIHO 
TO  THB 

cBAmAc-        The  follomng  forms  wiU  suffice  to  show  the  mode  in  which  declarer 

TSR IV    fiffj^  0j^  bonds,  by  and  against  persons  suing  and  being  sued  in  a  pardc- 

PLAiHTiFF  ^^'*  character,  are  to  be  framed.     The  forms  in  assumpsit,  by  and  agmtt 

■vBi,  OR  particular  persons,  ante,  91   to  115,  may  readily  be  applied  to  declaratunu 

-'--  on  bonds. 

lUSD. 

By  baron      ^  (to  wit.)  A.  B.  and  E.  F.  his  wife,  complam  of  C.  D.  being  in 

on  bond*'  ^®  custody  of  the  marshal  of  the  Marshalsea  of  our  lord  the  now  kiDg, 
ffiyen  to  before  the  king  himself,  of  a  plea  that  he  render  to  them  the  sum  of  — ^ 
feme  be-  ^hich  he  owes  to  and  unjustly  detains  from  them.  For  that  whereas  the 
toro^in  k1  ^^^^  defendant  heretofore,  and  whilst  the  said  E.  F.  was  sole  and  UIuna^ 
B.  (j).  ried,  to  wit,  on,  &c.  (date  of  bond)  at,  &c.  (venue)  by  his  certain  writing 
obUgatory,  sealed  with  his  seal,  and  now  shown  to  the  court  of  our  said 

( p)  The  declaration  need  not   negative  effect,  withoat  atatin^  he  hath  not  made  ft 

both  parts  of  the   condition,  if  the  plaintiff  return,  &c.  ante,  461 ,  note  (k)» 

was  non.proaied ;  the  breach  may  be,  that  (q)  See  a  form,  2  Rich.  C.  P.  SSS.-*! 

defendant  did  not  profecnte  hia  aoit  with  Raym.  285. — 1  Ventr.  119.  | 
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lord  the  king,  before  the  king  himself  here,  the  date  whereof  is  a  certain  day  ^^  bohds 
and  year  therein  named,  to  wit,  the  day  and  year  aforesaid,  acknowledged  "JoVh»* 
himself  to  be  held  and  firmly  bound  to   the  said  E.  F.    in  the  said  sum  of   chabac- 
£ — above  demanded,  to  be  paid  to  the  said  E.  F.     Yet  the  said  defendant     ''^^ '" 
(although  often  requested  so  to  do)  hath  not  as  yet  paid  the  said  sum  of  plaihtiff 
£ —  above  demanded,  or  any  part  thereof,  to  the  said  E.  F.  whilst  she    buks,  ok 
was  sole  and   unmarried,  or  to  the  said  plaintifis,  or  either  of  them  since   **"",' 
their  mtermarriage ;  but  he  so  to  do  hath  hitherto  wholly  neglected  and     luso. 
lefused,  and  still  doth  neglect  and  refuse  to  pay  the  same,  or  any  part 
thereof,  to  the  said  plaintiffs  ;  to  the  damage  of  the  said  plain tii&  of  £10, 
and  therefore  they  bring  their  suit,  &z;c. 

Pledges,  &c. 

[Commencement  as  usttal  as  in  other  cases.] — ^For  that  whereas  the  said  %  *"'* 
defendant  heretofore,  and  in  the   life-time  of  one  E.  F.  since  deceased,  to  oblige 
wit,  on,  &c.  (date  of  bond)  at,  &c,  (yeime)  by  his  certain  writing  obliga-  apinst 
tory,  sealed  with  *his  seal,  and  now  shown  to  the  court  of  our  said  lord  k  B?'rr^. 
the  king,  before  the  king  himself  here,  the  date  whereof  is  a  certain   day    r*465l 
and  year  therein  named,  to  wit,  the  day  and  year  aforesaid,  acknowledged 
himself  to  be  held  and  firmly  bound  to  the  said  plaintiff,  and  to  the  said 

E.  F.  in  the  said  sum  of  £ —  above  demanded,  to  be  paid  to  the  said 
plaintiff  and  E.  F.  Yet  the  said  defendant,  (although  often  requested  so 
to  do)  hath  not  as  yet  paid  the  said  sum  of  £ —  above  demanded,  or  any 
part  thereof,  to  the  said  plaintiff  and  E.  F,  or  either  of  them,  in  the  life- 
time of  the  said  E.  F.  or  to  the  said  plaintiff  since  the  death  of  the  said  E. 

F.  But  he  to  do  this  hath  hitherto  wholly  neglected  and  refused,  and  still 
neglects  and  refuses  to  pay  the  same,  or  any  part  thereof,  to  the  said 
plaintiff;  to  the  damage  of  the  said  plaintiff  of  £10 ;  and  therefore  he 
brings  his  suit,  &c. 

Pledges,  &c. 

,  (to  wit.)  A.  and  B.  assignees  of  the  estate  and  effects  of  E.  F.  By  the  as- 

a  bankmpt,  according  to  the  force,  form,  and  effect  of  the  Statute  concern-  "f^^nk. 
ing  bankrupts,  complain  of  C.  D.  being  in  the  custody  of  the  marshal  of  rnpt*i 
the  Marshalsea  of  our  lord  the  now  king,  before  the  king  himself,  of  a  oWi|ree 
plea  that  he  render  to  the  said  A.  and  B.  as  assignees  as  aforesaid,  the  oulfor. 
!<um  of  £ —  which  he  owes  to  and  unjustly  detains  from  them  as  assignees 
as  aforesaid.     For  that  whereas    the  said  defendant,  heretofore,  and  be- 
fore the  said  E.  F.  became   bankrupt,  to  wit,  on,  &c.   (date  of  bond)  at, 
&c.  (venue)  by  his  certain  writing  obligatory  sealed  with  the  seal  of  the 
said  defendant,  and  now  shown  to  the  court  of  our  said  lord  the  king,  be- 
fore the  king  himself  here,  the  date  whereof  is  a  certain  day  and  year 
therein  mentioned,  to  wit,  the  day  and  year  aforesaid,  acknowledged  him- 
self to  be  held  and  firmly  bound  to  the  said  E.  F.  in  the  said  sum  of  £ — 
above  demanded,  to  be  paid  to  the  said  E.  F.      Yet  the  said  defendant 
Wthough  often  requested  so  to  do)  hath  not  as  yet  paid  the  said  sum  of 
if —  above  demanded,  or  any  part  thereof,  to  the  said  E.  F.  before  he  be- 
came bankrupt,  or  to  the  said  plaintiff,  assignees  as  aforesaid,  since   the 

(r)  2  Rich.  C.  P.  452. — Morff.  495.    The  plaintiff  miut  declaie  as  axaviYtng  obligee. 
M«4fi.&  Aid.  374.  ante,  91. 
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OH  B0KD8  bankroptcy  of  the  said  £•  F.     But  to  pay  the  same,  or  any  part  thereof, 

^oVii'ir  ^  ^^^  ^^^^  ^'  ^'  b^^o^^  b®  became  bankrupt,  or  to  the  said  plainUfis,  as- 

cBARAc-  signees  as  aforesaid,  since  tlie  bankruptcy  of  the  said  E.  F.  he  the  said 

TER  IN  defendant  hath  wholly  neglected  and  refused,  and  still  doth  neglect  and 

WHICH  i^o  ...  . 

PLAiHTiFF  refuse  to  pay  the  same  to  the  said  plaintiffs,  assignees  as  aforesaid  ;  to  the 

svcB,  OR  damage  of  the  said  plaintiffs,  as  assignees  as  aforesaid,  of  £10,  and  there* 

i>sFi,»D-  f^j,g  ^^y  bring  their  suit,  fcc. 

8US0.  Pledges,  &c. 


Executor 
of  obtigee 
Rffainst 
obligor 

(•) 

[•466] 


BreRch. 


Profert. 


By  RD  Rd 
miniatfR- 
tor  in  K. 
B.  («). 


(to  wit.)     A.  B.  executor  of  the  last  will  and  testament  of  E. 

F.  deceased,  complains  of  C.  D.  being  in  the  custody  of  the  marshal  of 
the  Marshalsea  of  our  lord  the  now  king,  before  the  king  himself,  of  a 
plea  that  he  render  to  him  the  sum  of  £ —  of  lawful  money  of  Great 
Britain,  ^hich  he  the  said  C.  D.  unjustly  detains  (t)  from  him.  For 
that  whereas  the  said  defendant,  heretofore,  and  in  the  life^time  of  the 
said  E.  F.  since  deceased,  to  wit,  on,  &lc.  (date  of  bond)  at,  &c.  (venut) 
by  his  certain  writing  obligatory,  sealed  with  his  seal,  and  now  shown  to 
the  court  of  our  said  lord  the  king,  before  the  king  himself  here,  the  date 
whereof  is  a  certain  day  and  year  therein  mentioned,  to  wit,  the  same 
day  and  year  aforesaid,  acknowledged  himself  to  be  held  and  firmly  bound 
to  the  said  E.  F.  in  the  said  sum  of  £ — above  demanded  to  be  paid  to 
the  said  E.  F.  or  his  certain  attorney,  executors,  administrators,  or  assigns* 
Yet  the  said  defendant  (although  often  requested  so  to  do)  hath  not  as 
yet  paid  tlie  said  sum  of  £ —  above  demanded,  or  any  part  thereof,  to 
the  said  E.  F.  in  his  life-time,  or  to  the  said  plaintiff,  executor  as  afore- 
said, since  the  death  of  the  said  E.  F.,  but  to  pay  the  same  or  any  part 
thereof  to  the  said  E.  F.  in  his  hfe-time,  or  to  the  said  plaintiff,  executor 
as  aforesaid,  since  the  death  of  the  said  E.  F.  the  said  defendant  hath 
hitherto  wholly  refused,  and  sti!l  doth  refuse  to  pay  the  same,  or  any  part 
thereof,  to  the  said  plaintiff,  executor  as  aforesaid  ;  to  the  damage  of  the 
said  plaintiff,  as  executor  as  aforesaid,  of  — L  and  therefore  he  brings  his 
suit,  &c.  And  the  said  plaintiff  brings  into  court  here  the  letters  testa- 
mentary of  the  said  E.  F.  deceased,  whereby  it  fully  appears  to  the  said 
court  here,  that  the  said  plaintiff  is  execuior  of  the  last  will  and  testament 
of  the  said  E.  F.   deceased,  and  hath  the  execution  thereof,  be. 

Pledges,  &c. 

(to  wit.)     A.  B.  administrator  of  all  and  singular  the  goods,  chat* 


tels,  and  credits,  which  were  of  E.  F.  deceased,  at  the  time  of  his  death, 
who  died  intestate,  complains  of  C.  D.  being,  &(c.  of  a  plea  that  he  ren- 
der to  the  said  A.  B.  the  sum  of  — I.  which  he  unjustly  detains  from  him. 
For  that  whereas,  fee. — [State  the  making  of  the  bond,  fyc.  as  in  last 
BreRch.  precedent ,  and  conclude  as  follows  :] — Nevertlieless  the  said  defendant 
(although  often  requested  so  to  do,)  hath  not  as  yet  paid  the  said  sum  of 
— /.  above  demanded,  or  any  part  thereof,  to  the  said  E.  F.  in  hfs  life- 
time, or  to  the  said  plaintiff  since  the  decease  of  the  said  E.  F.  (to  which 
[*467]    said  *plaintiff  after  the  death  of  the  said  E.  F.  to  wit,  on,  &c.  (date  of 

(s)  See  forme,  2  Rich.  C.  P.    448,  294,  (t)  As  to  the  drhet  et  detinet,   see  Rate, 

453.     Lil.    £nt.  144.     See  r  form   Rgainst  384,  n.    (3Dowl.  211.) 

e:i.eci)tor8  iu  C.  P.  2  SRund.  «16 ;  Rnd  by  (u)  See  form,  Lil.  £nt.  167. — PleRd.  A. 

executor  of  r  surviving  executor,  Co.  Ent.  1.  374. 
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gnnt  of  adrninistration)  at,  &c.  (»enue)  aforesaid,  administration  of  all   ofbohm 
and  singular  the  goods,  chattels,  and  credits  which  were  of  the  said  E,  F.  "*  q^^hi* 

deceased,  at  the  time  of  his  death,  who  died  intestate,  by by  Divine   charac* 

Providence  Archbishop  of  Canterbury,  Primate  of  all  England  and  Me-     ''*"  ■* 
Uopolitan,  in  due  form  of  law  was  granted)  but  he  so   to  do  hath  hitherto  p^aihtiff 
wholly  refused,  and  still  refuses  to  pay  the  same  or  any  part  thereof,  to    avss,  on: 
tbe  said  plaintiff,  administrator  as   aforesaid ;  to  the  damage  of  the   said   »*'«"'*- 
plaintiff  as  administrator  as  aforesaid,  of  — /.  and   therefore  he  brings  his     svkd. 
suit,  &c.     And  the  said  plaintiff  brings  into  court  here  the  letters  of  ad-  Grant  of 
ministration  of  the  said  Archbishop  (or,  "  bishop,"  &c.)  which  give  suf-  letters  of 
fcient  evidence  to  the   said   court  here  of  the  grant  of  administration   to  Jratilm*" 
the  sud  plaintiff  as  aforesaid,  the  date  whereof  is  a  certain  day  and  year  (w). 
th^^in  mentioned,  to  wit,  the  day  and  year  in  that  behalf  above  mention-  '^">**'** 
ed,  be. 

Pledges,  &c, 

— —  (to  wit.)     A.  B.  complains  of  C.  D.  and  E.  his  wife,  being  in  Against 
ihe  custody  of  the  marshal  of  the  Marshalsea  of  our  lord  the  now  king,  feme^o'iTa 
before  the  king  himself,  of  a  plea  that  they  render  to  him  the  sum  of  — /.  bond  giv- 
ofgood  and  lawful  money  of  Great  Britain,  which  they  owe  to  and  un-  i^^^, 
justly  detain  from  him.     For  that  whereas  the  said  E.  whilst  she  was  sole  fore  cot- 
and  unmarried,  to  wit,  on,  &c.  (date  of  bond)  at,  &c.  (ventte)  by  her  cer-  erture. 
tain  writing  obligatory,  sealed  with  her  seal,  and  now  shown  to  the  court 
of  our  said  lord  the  king,  before  the  king  himself  here,  the  date  whereof 
is  a  certain  day  and  year   therein  mentioned,  to  wit,  the  day  and  year 
aforesaid,  acknowledged  herself   to  be  held  and  firmly  bound  to  the  said 
plaintiff  in  the  said  sum  of  — L  above  demanded,  to  be  paid  to  the  said 
plaintiff.     Yet  the  said  E.  whilst  she  was  sole   and  unmarried,   and  the 
said  C.  D.  and  E.  his  wife,  since  their  intermarriage  (although  often  re- 
quested so  to  do)  have  not,  nor  hath  either  of  them,  as  yet  paid  the  said 
sum  of — L  above  demanded,  or  any  part  thereof,  to  the  said  plaintiff,  but 
tbey  to  pay  the  same  or  any  part  thereof,  to  the  said  plaintiff  have  hither- 
to wholly  neglected  and  refused  and  still  do  neglect  and  refuse  so  to  do ; 
to  the  damage  of  the  said  plaintiff  of  £10,  and  therefore  he  brings  his 
suit,  be. 

Pledges,  fcc. 

*[The  commencement  in  K.  B,  by  original,  is  cu  ante,  9 ;  by  bid,  as  ante,    [*468] 
13;  in  the  common  pleas,  as  ante,   18;  and  in  the  Exchequer,  as  ante,  Againstan 
^;  describing  the  defendant  as  '^  executor  of  the  last  will  and  testament  oradmin- 
of  E.  F.  deceased,"  or  as  ^^  administrator  of  all   and  singular  the  goods,  istrator 
chattels  and   credits  of  E.  F.  deceased."] — ^For  that  whereas  the  said  ^^^' 
E.F.  in  his  life  time,  to  wit,  on,  be.  (date  of  bond)  at,  be.   (venue)  by 
Ws  certain  writing  obligatory,  sealed  with  his   seal,  and  now  shown   to 
the  court  of  our  said  lord  the  king,  before  the  king  himself  here,  the  date 
whereof  is  a  certain  day  and  year  therein  mentioned,  to  wit,  the  day  and 
year  aforesaid,  acknowledged  himself  to  be  held  and  firmly  bound  to  the 

(»)  Aa  to  the  atatement  of  the  grant  of  CT.  P.  2  Saund.  216.— 2  Rich.  C.  P.   229, 

ietten  of  admin iatration,  see  ante,  35, 110.  245.— 1  Rich.   C.  P.  454.— Plead.  A.    366, 

(4  Dowl.  169.  )  369,  374. 

(z)  Bee  the  form  againat  an  execator  in 
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OH  BOND!  said  plaintiff^  in  the  said  sum  of  — L  above  demanded,  to  be  paid  to  the 

^To^THiT  ^^^^  plaintiff.     Yet  the  said  E.  F.    in  his  life-time  did  not  pay,  nor  hath 

cHARAc-   the  said  defendant,  executor  (or  ^^  administrator")  as  aforesaid,  since  the 

T«R  IF     death  of  the  said  E.  F.  as  yet  paid  the  said  sum  of  — L  above  demand- 

PLAiHTiFF  ^^9  o^  ^^7  P^^  thereof,  to  the  said  plaintiff  (although  often  requested  so 

■usi,  OR   to  do),  but  the  said  E.  F.  in  his  life-tune  so  to  do  wholly  refused,  and  the 

DKFSHD-   gj^jjj  defendant,  executrix  as  aforesaid,  ever  smce  the  death  of  the  said  E- 

AXT    IB        •>-« 

0UXD.  F.  hitherto  hath  wholly  refused,  and  still  doth  refuse  to  pay  the  same,  or 
any  part  thereof,  to  the  said  plaintiff,  to  wit,  at,  &c.  (venue)  aforesaid,  to 
the  damage,  &c. — [Conclusion  as  usual] 

Affainst  — —  (z).     A.  B.  complains  of  C.  D.  heir  of  E,  F-  (a)  deceased,  be- 

an heir  on  ing  in  the  custody  of  the  Marshal  of  the  Marshalsea  of  our  lord  the  now 
the  bond  ting,  before  the  king  himself,  of  a  plea,  that  he  render  to  him  the  said 
ceBtor  {y),  plaintiff  the  sum  of  — /.  of  good  and  lawful  money  of  Great  Britain, 
which  he  owes  to  (6)  and  unjustly  detains  from  him.  For  that  whereas 
the  said  E.  F.  in  his  life-time,  whose  heir  the  said  defendant  is,  to  wit,  on, 
&c.  at,  &c.  (venue)  by  his  certain  writing  obligatory,  sealed  with  his  seal, 
and  now  shown,  &;c.  [state  the  profert  or  excusey  as  antCy  439]  acknow- 
ledged himself  to  be  held  and  firmly  bound  to  the  said  plaintiff  in  the  said 
smn  of  — I.  above  demanded,  to  be  paid  to  the  said  plaintiff  whenever  he 
the  said  E.  F.  should  be  thereunto  afterwards  requested,  for  which  pay- 
ment to  be  well  and  truly  made,  he  the  said  E.  F.  bound  himself  and  his 
heirs  (c)  firmly  by  the  said  writing  obligatory.  Nevertheless,  the  said  E. 
[*469]  F.  *in  his  life-time,  and  the  said  defendant  since  the  death  of  the  said  E. 
F.  (although  often  requested  so  to  do)  have  not,  nor  hath  either  of  them, 
as  yet  paid  the  said  sum  of  — /.  or  any  part  thereof,  to  the  said  plaintiff, 
but  the  said  E.  F.  in  his  life-time,  and  the  said  defendant  since  his  decease, 
have  hitherto  wholly  refused,  and  the  said  defendant  still  whoUy  refuses 
so  to  do  ;  to  the  damage,  &c. 

Against  .     A.  B.  complains  of  C.  D.  and  E.  F.  which  said  C.  D.  is  heir 

an 

(y)  See  forms,  7  Wentw.  Index. — Plead,  tiff's  knowledge,  2  Sannd.  7,  n.  4. — Com. 

A.  363.    As  to  the  liability  of  an  heir,  and  Dig.  Pleader,  2  E.  2.^1  Salk.  355.— Via. 

the  declaration  in  general  against  him,  see  Ab.  tit  Heir,  K.  2 :    (Vide   Spotowood  v. 

the  valuable  note,  2  Saund.  7,  n.  4. — Com.  Price,   3  Hen.  &   Mnnf.  123.)    but  if  the 

Dig.  Pleader,  2  £.  4. — Vin.  Ab.  Heir,  K.  2.  action  be  against  the  heir  of  an  heir  of  the 

— Bac.   Ab.    Heir  and    Ancestor.— Plowd.  obligor,  the  declaration  must  state  that  fact 

439,440.    He  is  not  chargeable  unless  ^e  specially;  forif  the  declaration  were  against 

be  expressly  named  in  the  deed,  Com.  Dig.  him  as  heir  generally  to  the  obligor,  and 

Pleader,  2  £.  2. — Vin.  Ab.  Heir,  K.  2,  or  the   defendant  should  plead   riens  per    dt- 

haveZc^oZassetsby  descent  from  the  obligor,  scerit,  the  plaintiff  would  fail.     Cro.     Car. 

A  reversion  is  legal  assets,  but  an  equity  of  151. — 2  Saund.  7,  n.  4.— Vin.  Ab.    Heir,  K. 

redemption   is  not.    Id.  ibid. — Com.    Dig.  2,  pi.  16.    It  need  not  be  averred  that  the 

tit.  Assets,  A.  and  B. — Barnes,  164.    Cro.  defendant   had  assets  by  descent.     Dyer, 

Car.    151.— Carth.    126.— 3  B.    &  P.   643.  344  b. 

In  the  latter  case  the  obligee  must  proceed  (b)  The  declaration  should  be  in  the  d»- 

in  equity.    2  Saund.  7,  n.  4.  bet  and  detirut^  Com.  Dig.  Pleader,  2  £.  2. 

(£)  As  to  the  venue,  see  Vin.  Ab.  Heir,  — Vin.  Ab.  Heir,  K.  2 ;  out  the  omission  of 

K.  2. — Hob.  37,  it  appears  to  be  transitory,  the  debet  will  be  aided  by  veidict.    Id.  ibid. 

(a)  The  defendant  must  be  described  as  ->*3  East,  2. — 2  Saund.  7,  n.  4. 
heir,  and  m  the  old  precedents  he  is  so  de-  (c)  It  must  be  shown  in  the  declaralion 
scribed  in  the  body  of  the  declaration,  as  that  the  heir  was  expressly  bound,  for  other- 
well  as  in  the  commencement,  see  Rast.  wise  he  is  not  chargeable.  Com.  Dig. 
Ent.  172.  In  general  it  need  not  be  shown  Pleader,  2  £.  2— Vin.  Ab.  Heir,  K.  S.-^ 
how  he  became  heir,  whether  as  son,  grand-  Saund.  134,  n.  1.  136,  &c. 
fM>n,  &c.  that  matter  not  lying  in  the  plain- 
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of  G.  H.  deceased,  and  which  said  E.  F.  is  devisee  of  the  said  G,  H.  of  o"  bohd« 
divas  lands  and  tenements  of  the  said'G.  H.  deceased,  by  his  last  will  "qVhb* 
lod  testament  being  in  the  custody,  &c.  of  a  plea,  that  they  render  to  him  charac- 
the  said  A.  B.  £ —  of  lawfiil,  fcc,  which  they  owe  to  and  unjustly  detain  ^"^  ^' 
from  him.  For  that  whereas  the  said  G.  H.  of  whom  the  said  C.  D.  is  rhkiimww 
heir,  and  the  said  E.  F.  is  devisee  as  aforesaid,  in  his  life-time,  to  wit,  on,  iusb,  or 
be.  at,  &c.  (venue)  by  his  certain  writmg  obligatory,  sealed  with  his  seal,  *>■'**">• 
and  to  the  court,  &c.  [profert  as  ante,  464,  439]  acknowledged  himself     susd. 

to  be  held  and  firmly  bcKmd  unto  the  said  plaintiff  in  the  said  sum  of  £ —     , 

above  demanded,  to  be  paid  to  the  said  plaintiff,  when  he  the  said  G.  H.  ^^'j^^f. 
should  be  thereunto  requested,  and  for  which  payment  well  and  truly  to  see  of  the 
be  made,  the  said  G.  H.  did,  by  the  said  writing  obligatory,  bind  himself  obligor 
and  his  heirs  to  the  said  plaintiff.     Nevertheless,  the  said  G.  H.  in  his  ^  ^' 
life-time,  and  the  said  defendant  his  heir,  and  the  said  E.  F.  devisee  as 
aforesaid  (although  often  requested  so  to  do)  have  not,  nor  hath  either  of 
them,  as  yet  paid  the  said  sum  of   £ —  above  demand^d,  or  any  part 
thereof,  to  tlie  said  plaintiff,  but  to  pay  the  same  to  the  *said  plaintiff   [*470] 
have  wholly  neglected  and  refused,  and  the  said  C.  D.  and  E.  F.  still 
neglect  and  refuse  to  pay  the  same,  or  any  part  thereof,  to  the  said  plain- 
tiff; to  the  damage,  8cc. 

— —  (to  wit),  (venue).     A.  B.  the  plaintiff  in  this  suit,  and  treasurer  Attheiuit 
of  a  certain    friendly  society,  called  and  known  by  the  name  of  ["  the  treasurer 

Loyal  Britons,  in   tiie    county   of held   at  ,  in  the   town  of  of  a  friend 

IV- — ,  in  the  county  aforesaid,"]  complains  of  C.  D.  being  in  the  custo-  Jj^'JJjg^f 
dj  of  the  marshal  of  the  Marshalsea  of  our  lord  the  now  kmg,    before  the  ed  before 
long  *himself,  of  a  plea  that  he  render  to  the  said  plaintiff  as  such  trea-  the  10 
surer  as  aforesaid,  the  sum  of  £ — ,  which  he  owes  to  and  unjustly  detams  ^^^nd^ 
kxQ  him.     For  that  whereas  the  said  society  was  and  is  a  society  esta-  not  eon- 
blished  before  the  passing  of  a  certain  act  of  pariiament,  made  in  the  33d  formed  a©- 
jear  of  the  reign  of  his  late  Majesty  King  George  the  Third,  intituled,  ^at  Mt 
*'An  Act  for  the  Encouragement  and  Relief  of  Friendly  Societies.''     And  (e). 

[*471] 

(d)  See  the  precedents,  Clifl.  £nt.  243,  tion  of  that  act   requires  aU  societieB  pre> 

pi.  19.-.LU.    £nt.    145.-— id.   529,   530-2  Tiously   enrolled    to   conform   to   that   act 

ftieh.C.  P.  241,  297,448—5  Wentw.  374,  within  three  years  afler  the  passing  of  it, 

Index,  Yol.  Tii.  539—2  MaU.  £nt.  186,  7.  yiz.  the  19th  of  June,  1829,  otherwise  their 

la  lome  of  the  precedents  the  date  and  sub-  privileges  are  to  cease.    The  act  provides, 

>ttnce  of  the  will,  and  that  the  obligor  died  that  societies   so  previously  enrolled   shall 

Kited,  are  stated,  see  2  Mall.  £nt.  186,  187  have  the  privileges  given  them  by  the  prior 

—2  Rich.   C.  P.  241 — Lil.  £nt.    145,  529,  act  during  the  above  space  of  three  years, 

^;  bat  in  others  these  facts  are  not  stat<  or  until  they  sooner  conform  themselves  to 

ed,Bee  Clift.  £nt.  243—5  Wentw.  374.  see  the  new  act.    The  21st  section  allows  the 

vol.  zviii.  MSS.  35,  where  the  declaratiou  action  to  be    brought  in  the  name  of  the 

wti  holden*  good  on  demurrer,  and  this,  ac-  treasurer  or  trustee. 

cording  to  the  principle  in  1  Salk.  355^2        When  the  bond  waa  given  to  the  plain- 

S&uad.  7,  n.  4,  seems  sufficient.    The  lia-  tiff  himself,  whether  as  treasurer  or  other- 

bilityof  the  devisee  depends  on  stat.  3  W.  wise,  he  may  sue  on  it,  as  on  a  cocmon 

^  M.  c.  14.     See  the  constructions  on  this  money  bond,  as  at  common  law ;  and  the 

■t^te,  1  Chit.  Col.  Stat.  1128,  n.— 2  Saun.  action  is  snstoinable  though  the  rules  of  the     - 

7,  n.  4. — Bac.  Ah.  Heir.— Vin.   Ab.  Heir,  society   have  not  been   confirmed   at  the 

2*  d.     The   devisee  must  be  sued  jointly  quarter  sessions  pursuant  to  the  statute.  2 

with  the  heir  in  equity,  as  well  as  at  law.  Chit.  R.  322.-5  B.  &  A.  769.— 1  D.  <k  R. 

Id.  ibid.     As  to  suing  a  devisee  where  no  393,  S.  C.     For  the  law  and  decisions  on 

^ii  can  be  discovered,  see  7  £ast,  128, 133.  the  subject,  see  Burn,  J.  tit.  ««  Friendly  So- 

(')  The  statute  now  in  force  relative  to  cieties."    See  form  in  assumpsit  on  a  note, 

uiese  societies  is  the  10  Geo.  4.  c.  56,  re-  ante,  138. 
petling  all  the  prior  aoU.    The  40th  see- 
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ov  BOHDt  whereas  after  the  passing  of  the  said  act,  and  before  the  feast  day  of  St» 

"toVh«*  Michael,  in  the  year  of  our  Lord  1794,  all  the  rules,  orders,  and  regulations, 

cBARAc-   under   which  the  society  was    thereafter  to  be  governed,  had  been  aod 

TBR IV     y^ere  duly  and  according  to  the  form  of  the  Statute,  exhibited,  confirmed, 

nunnrr  ^^^  ^^^  ^^  ^^  general  quarter  sessions  of  the  peace  holden  at in  the 

BOKi,  OK  county  of  to  wit,  on  the  day  of ,  in  the  year  of  our 

DsrsifD-   i^rd  1794 ;  and  whereas,  after  the  exhibiting,  confirming,  and  filing  of 
■USD.      ^he  said  rules,  orders,  and  regulations  as  aforesaid,  the  said  defendant  here* 

tofore,  to  wit,  on  the day  of in  the  year  of  our  Lord at, 

&c.  (venue)  by  his  certain  writing  obligatory,  sealed  with  his  seal,  and 
now  shown  to  the  court  here,  the  date  whereof  is  a  certain  day  and  year 
therein  mentioned,  to  wit,  the  day  and  year  last  aforesaid,  acknowledged 
himself  to  be  held  and  firmly  bound  to  one  E.  F.  and  to  one  G.  H.  (the 
then  stewards  of  the  said  society)  (/),  as  such  stewards  (g),  in  the  said 
sum  of  — L  above  demanded  ;  yet  the  said  defendant  (although  often  re- 
quested so  to  do)  hath  not  as  yet  paid  the  said  sum  of  — L  above  de* 
manded,  or  any  part  thereof,  to  the  said  E.  F.  and  G.  H.  or  either  of 
them,  or  to  the  said  plaintiff,  so  now  being  such  treasurer  as  aforesaid,  at 
to  any  other  steward  or  treasurer  of  the  said  society,  but  to  pay  the  same, 
or  any  part  thereof,  he  the  said  defendant  hath  hitherto  wholly  refused, 
and  still  refuses  so  to  do ;  to  the  damage  of  the  said  plaintiff,  as  such  trea- 
surer as  aforesaid,  of  — I,  and  therefore  he  brings  his  suit,  &c. 


[•472]  *V.  ON  RECORDS. 

OV  RSOM-  ,^  Qff  RECOGRIZANCKS  OW  BAEL. 

OF  BAI&. 

On  are-         [Commencement  in  debt,  ante,  384,  n.] — ^For  that  whereas  the  said  d»- 

cogni-        fendant,  heretofore,  to  wit,  in Term,  in  the year  of  the  reign 

Sn^  6«^  of  our  lord  the  now  king,  came  into  the  court  of  our  said  lord  the  king,  be- 
hiUmJL.  fore  the  king  himself  here,  at  Westminster,  in  the  county  of  Middlesex  {%) 
B.  the 

original           ^^^  Though  these  words  are  not  inserted  itself,  for  both  the  recognisanee  and  jiid^ 

action         j^  iijg  bond,  it  would  be  no  variance,  X  B.  ment  are  matters  of  record  and  of  eqau 

J*^*°^        &  A.  57.  degree,  and  one  cannot  be  determined  hj 

been  in           ,^v  g^^  I  ^hit.  Col.  Stot.  396,  n.  the  other,  Cro.    Eliz.  608,  817,  aceori.^l 

assumpsit.       ^^^  ^,  ^^  this  form,  2  Salk.  564.— a  Ld.  Rol.  Ab.  601,  lib.  10  to  20,  contra.    If  the 

W*              Ray m.  966. — 5   East,  461.     It  will  apply,  tenor  only  of  a  recognizance  taken  in  Cban- 

whether  or  not  the  recognizance  was  taken  eery   be  removed   into  another  conrt,  the 

before  the  court,  or  a  judge  at  chambers,  conusee  must  bring  an  action  of  debt,  and 

See  a  form  in  scire  faeias,   Tidd's  Forms,  cannot  have  a  teirefaeias.     A  sartfttiMM 

6th  edit.    502,  510.— 2  Mod.   £nt.  243.-7  cannot  be  awarded  unless  the  Court  is  in 

Wentw.  54  to  88. — Id.  Index,  549. — Morg.  possession  of  the  reeord  itself.    If  the  re- 

Prec.   537. — See   a  form  on   recognizance  cognizance  has  been  entered  into  in  pona- 

*    taken  before  a  commissioner  at  Durham,  2  ance  of  an  order  of  the  Court  of  Chancery, 

J.  B.  Moore,  66.    8  Taunt.  171,  S.  C.  The  that  court  will  compel  the  conusee  to  sat 

conusee  of  the  recognizance  may  have  an  ao-  by  a  scire  facias  in  Chancery,  1  Vem.  313. 

tion  of  debt  or  a  scire  facias  ;  and  he  may  If  the  bail  be  bound  jointly  and  severally, 

have  an  action  of  debt  upon  the  judgment  the  action  may  be  brought  against  one  ot 

obtained  upon  the   recognizance,  2    Leon,  them  only,  Cro.  Jae.  45. 

14 ;   and   although  he  has  before  obtained  (t)  The  venue  is  local,  as  in  actions  on 

judgment,  and  has  had  execution  awarded,  other  records,    Hob.     106. — Tidd,   9th  ed. 

he  may  again  proceed  upon  the  instrument  427.    But  there  is  a  diffbrenee  in  t^Btei  b^ 
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m  Us  proper  person,  and  then  and  there  became  pledge  and  bail  for  one  ^  rbo<w- 

E.  F.  that  if  it  should  happen  that  the  said  E.  F.  should  be  convicted  at  "^^Vu! 

the  suit  of  the  said  plaintiff  (k),  in  a  certain  plea  of  trespass  on  the  case 

upon  promises^  to  the  damage  of  the  said  plaintiff  of  — 4,  [or,  if  in  debt, 

^' in  a  certain  plea  of  debt  for  — ^,"]  then  depending  in  the   said  court 

by  and  at  the  suit  of  the  said  pluntiff  against  the  said  £.  F.  then  the  said 

defendant  consented  and  agreed  that  all  such  damages  [or,  if  in  debt,  ''that 

15  well  the  said  debt,  as  all  such  damages,"]  as  should  be  adjudged  unto 

the  said  plaintiff  in  that  behalf,  should  be  made  of  his  lands  and  chattels, 

and  levied  to  the  use  of  the  said  plaintiff,  if  it  should  happen  that  the 

said  £.  F/  should  not  pay  unto  the  said  plaintiff  those  damages  [or,  if  m 

iebiy  ''  the  said  debt  and  damages,"]  or  render  himself  on  that  occasion  to 

the    prison    of    the   Marshalsea  of  our   lord   the  king,  before   the   king 

himself  (I)  ;   as  *by  the  record  of  the  said  recognizance,    still  remaining    [•473] 

is  the  said  court  of  our  said  lord  the  king,  before  the  king  himself,  here, 

to  wit,  at  Westminster  aforesaid,  more  fully  appears.     And  although  the  Judgment 

said  plaintiff  afterward^,  that  is  to  say,  in Term,  in  the  year  atj^^nst' 

of  the  reign  aforesaid,  in  the  said  court  of  our  said  lord  the  king  before  the  princi- 
die  king  himself,  by  bill,  without  the  writ  of  our  said  lord  the  king,  and  P^^- 
bj  the  consideration  and  judgment  of  the  said  court,  recovered  (m)  in  the 
said  plea  against  the  said  E.  F.  — /.  for  his  damages  which  he  had 
sustained,  as  well  as  on  occasion  of  not  performing  certain  promises  and 
undertakings  (n),  then  lately  made  by  the  said  E.  F.  to  the  said  plaintiff, 
[or,  if  in  deht,  ''  the  said  debt,  and  also  — L  for  his  damages  which  he 
bad  sustained,  as  well  by  means  of  the  detaining  of  the  said  debt,"]  as 
for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf  expended, 
whereof  the  said  £.  F.  was  convicted  ;  as  by  the  record  and  proceedings 
thereof,  still  remaining  in  the  said  court  of  our  said  lord  the  king,  before  the 
king  himself  here,  to  wit,  at  Westminster  aforesaid,  more  iiilly  appears  (o)J* 

tween  a  recognizance  taken  in  coart,  and  the  declaration  or  ware  faeima^  Bamei,  93, 

one  taken  before  a  judge  at  chambers,  for  a  339.  Willea,  18. — It  must  be  stated  acco- 

fdrt  facias  in  the  former  case  must  be   in  rately  before  whom  and  where  the  recogni- 

the  county  in  which  the  court  sits,  in  the  zance  was  taken.     Where  the  recognizance 

latter  it  may  be  either  in  that  county,  or  in  in  K.  B.  was  stated  to  have  been  taken  be- 

the  county  in  which  it  is  taken,  Hob.  195.  fore  a  judge  of  chambers,  as  appeared  b^ 

~2  W.  Bla.  766.      In  an  action  on  a  recog-  the  record  thereof,  when  on  production  it 

niz&Dce  of  bail,  taken  at  Durham,  before  a  appeared  was  taken  in  court,  the  variance 

eonnnissioner  there,  the  yenue  was  liiin  in  was  held  fatal,  though  in  fact  the  entry  in 

Middlesex,  and  it  was  held  properly  so,  be-  the   filazer*s  book  stated  it  to  have  been 

cause  the  recognizance  was  filed,  and  must  taken  before  a  judge,  4  B.  &  C.  403. — 6  U. 

be  ultimately  returned  there,  2  J.  B.  Moore,  &  R.  483,  S.  C.     So  where  a  recognizance 

66— d  Taunt.  171,  S.  C.  in  C  P.  was  alleged  to  haye  been  taken  in 

{k)  It  should  be  stated  at  whose  suit  the  court,  and  it  appeared  to  have  been  taken 

detendant  became  bail,  and  for  what  sum,  before  a  judge  at  chambers,  the  variance 

&c.    1  Wils.  284.— Willes,  19,  n.  a.   Com.  was  held  fatal,  on  the  plea  of  nul  tid  re- 

Dig.  Pleader,  2   W.   10. —As  to  variance,  con/,  6  Mod.  42.— Salk.  564,659,  S.  C. 
iee  II  East,  516.  C*n)  As  to  variance  in  statement  of  the 

(0  Ihe  description  of  the  recognizance  judgment,  see    1    Taunt.    221  ;  post,  483. 

iito  be  taken  from  the  entry  of  the  recog-  The  declaration  need  not  show  how  judg- 

aisance  by  ^ill,  with  which  it  should  pre-  ment  was  obtained,  it  is  sufficient  to  aver 

ciaely  correspond.     See  Tidd's  Prac.  Forms,  generally  taliter  proccssum  fuit,  that  the 

1U7,  6th  edit.     Though  the  recognizance  plaintiff  recovered,  Cro.  Jac.  46. 
be  taken  liefore  a  judge  at  chambers,  it  is        (n)  Or  if  the  judgment  was  on  one  count 

the  practice  to  enter  it  as  if  it  were  taken  only,  say,  ^*  promise  and  undertaking  ;*'  see 

in  court,  4  B.  ds^  C-  4^7.     Where  the  con-  5  B.  &  C.  339. 

dition  is  not  incorporated  in  the  recogni-         (o)   If  the  condition  of  the  recognizance 

itnce,  it  is  not  necessary  to  set  it  out  in  be,  that  the  principal  appear  withm  eight 
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OH  Bicoo-  Yet  the  said  E.  F.  hath  not  paid  to  the  said  plaintiff  the  said  damages, 

OF  bail"  [°^>  ^f  ***  ^^*^»  "  ^'^^  ^^  damages,"]  or  any  part  thereof,  nor  rendered 
himself  on  that  occasion  to  the  prison  of  the  marshal  of  the  Marshalsea 

[*474]  Qf  our  said  lord  the  king,  before  the  kmg  himself  (p),  accordmg  *to  the 
form  and  effect  of  the  said  recognizance,  and  as  well  the  said  recognizance 
as  the  said  judgment  still  remain  in  fuU  force  and  effect,  in  no  wise  satis- 
fied, vacated,  or  discharged.  And  the  said  plaintiff  hath  not  as  yet  ob- 
tained any  execution  of  the  said  judgment,  whereby  and  according  to  the 
form  and  effect  of  the  said  recognizance,  an  action  hath  accrued  to  the 
said  plaintiff,  to  demand  and  have  of  and  from  the  said  defendant  the  said 
sum  of  — h  in  form  aforesaid  recovered  [(/*  hg  original,  say  ^^  acknow- 
ledged,"] and  above  demanded;  yet,  &c. — [Conclusion  in  debt,  as  caUe, 
387.] 

The  like         For  that  whereas  the  said  defendant,  heretofore,  (that  is  to  say  in 

ftctfon     *  Term,  in  tlie year  of  the  reign  of  our  lord  the  now  king,  came  per- 

against  sonally  into  the  court  of  our  said  lord  the  king,  before  the  king  him- 
the  prm-  ggjf^  ^^  Westminster,  in  the  county  of  Middlesex,  and  then  and  there  in 
by  original  ^^^  Said  court,  acknowledged  himself  to  owe  to  the  said  plaintiff,  the  'said 
(?)•  sum  of  — L  above  demanded,  and  then  and  there,  for  himself  and  Us 

[*475]  heirs,  did  consent  and  grant  that  the  said  sum  of  — /.  should  be  made  of 
his  lands  and  chattels,  and  levied  to  the  use  and  behoof  of  the  said  plain- 
tiff on  this  condition,  tliat  if  judgment  should  happen  to  be  given  in  the 
said  court  for  the  said  plaintiff,  against  E.  F.  in  a  certain  plea  of  trespass 
on  the  case  upon  promises,  [or,  if  in  debt,  see  the  mode  of  stating  the 
form  throughovt  in  the  preceding  precedent]  then  lately  commenced  by 
the  said  plaintiff,  against  the  said  E.  F.  in  the  said  court  of  our  said  lord 
the  king,  before  the  king  himself,  to  the  damage  of  the  said  plaintiff  of 
— I.  that  then  the  said  E.  F.,  should  pay  and  satisfy  all  such  damages  as 
should  be  adjudged  to  the  said  plaintiff  in  that  behalf,  or  render  himself 
to  the  prison  of  the  marshal  of  the  Marshalsea  of  our  said  lord  the  now 

days  after  warning,  it  seema  necesBary  to  words  of  the  recognizance,  waa  defectiTe, 
aver,  that  the  plaintiff  gave  the  warning,  since,  with  that  allegation,  it  wti  quite 
since  that  constitutes  a  condition  precedent,  consistent  that  C.  had  paid,  or  had  render* 
Cro.  Jac.  46.  ed  himself,  which  would  hare  satisfied  the 
{jp)  The  breach  icnst  be  stated  according  recognizance,  and  as  D.  was  not  condemn- 
to  the  terms  of  the  recognizance.  Where  ed,  he  was  not  bound  either  to  pay  or  to 
the  condition  is,  that  the  principal  should  render.  Wilkinson  v,  Thorley,  4  M.  &  S. 
render  himself  or  pay  the  money,  the  de-  33.  But  where  two  were  sued  in  an  action 
elaration  must  show  that  he  had  neither  of  assumpsit,  and  a  recognizance  of  bail 
rendered  nor  paid  the  money,  and  if  the  was  given,  in  case  the  said  O.  and  D.ehoold 
plaintiff  only  aver  that  he  did  not  render,  happen  to  be  condenined,  and  it  was  arer- 
it  will  be  bad,  for  he  may  nevertheless  red  in  the  declation  that  C.  was  condemn- 
have  paid  the  money,  Skin.  100.  For  if  ed,  but  no  notice  taken  why  D.  wasnotal- 
that  were  to  be  allowed,  several  executions  so,  it  Was  considered  sufficient,  since  D- 
might  be  taken  out  in  different  courts  upon  might  have  died,  or  become  a  certificated 
the  same  record.  Dyer,  369  — Bro.  Ab.  tit.  bankrupt,  before  judgment,  which  fact  will 
Record,  39  Hen.  6.  p.  3.  Where  is  an  ac-  be  presumed,  ib.  34. 
tion  against  two,  a  recognizance  of  bail  (g)  See  the  notes  to  the  last  precedent, 
was  given,  **  in  case  the  said  C.  and  D.  The  statement  of  the  recognizance  by  the 
should  happen  to  be  condemned,  and  should  original  must  correspond  with  the  entry  of 
not  pay  or  render  themselves,''  and  a  scire  it,  which  varies  from  that  by  bill.  The  en- 
faciag  thereon,  after  showing  that  C.  was  try  is  the  same  though  it  was  taken  at 
condemned,  but  not  D.,  assigned  a  breach  chambers.  See  form,  Tidd's  Forms,  6tb 
that  C.  and  D.  did  not  pay  nor  render,  &c.  edit.  108.  See  the  form,  7  Wentw.  60.^1 
it  was  held  that  the  breach,  though  in  the  East,  603. 
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king,  before  the  kiag  himself,  on  that  occasioiiy  as  by  the  record  of  the  o«  Rxooa- 
said  recognizance,  now  remainbg  in  the  said  court  of  our  said  lord  the  '^'^^^ 
king,  before  the  kbg  himself,  at  Westminster  aforesaid,  more  fully  appears. 

And  although  the  said  plamtiff  afterwards,  to  wit,  in Term,  in  the 

year  of  the  reign  of  our  said  lord  the  now  king,  in  the  said  court  of 

oar  said  lord  the  king,  before  the  king  himself,  at  Westminster  aforesaid,  by 
the  consideration  and  judgment  of  the  same  court,  recovered  against  the 
said  £.  F.  in  the  plea  aforesaid,  £ —  for  his  damages  which  he  had  sus- 
tained as  well  by  reason  of  the  not  performing  certain  promises  and  un- 
dertakings (r),  then  lately  made  by  the  said  E.  F.  to  the  said  plaintiff,  as 
fcr  bis  costs  and  charges  by  him  about  his  suit  in  that  behalf  expended, 
whereof  the  said  E.  F.  was  convicted,  as  by  the  record  and  proceedmgs 
thereof  now  remaming  in  the  said  court  of  our  said  lord  the  king,  before 
the  king  himself,  at  Westminster  aforesaid,  more  fully  appears ;  yet  the 
said  E.  F.  &c. — [As  in  the  last  form,  from  the  *to  the  €ndJ\ 

[Cammencemetit  in  debt,  as  ante,  384,  n.] — For  that  whereas  the  said  On  a  re- 

defeodant,  heretofore,  to  wit,  in Term,  in  the year  of  the  reign  ^fcJJ\)f 

of  our  lord  the  now  king,  came  personally  into  his  Majesty's  court,  before  bail  in  C. 

the  Right  Honorable  Sir knight,  and  his  companions,  then  his  ®-  ***'"■* 

said  Majesty's  justices  of  the  bench  here,  to  wit,  at  *Westminster,  in  the  2"ji  \\  * 
county  of  Middlesex,  and  then  and  there  in  the  said  court  here,  acknow-  r*476] 
ledged  {()  himself  to  owe  to  the  said  plaintiff  the  said  sum  of  -^.  above 
demanded,  which  said  sum  of  — I.  the  said  defendant,  for  himself  and  his 
heirs,  did  consent  and  grant  to  be  made  of  his  lands  and  chattels,  and 
levied  to  the  use  and  behoof  of  the  said  plaintiff,  upon  this  condition, 
that  if  judgment  should  happen  m  the  said  court  here,  to  be  given  for  the 
said  plaintiff  against  one  E.  F.  in  a  certain  plea  of  trespass  on  the  case, 
bj  the  said  plaintiff  against  the  said  E.  F.  in  the  said  court  brought,  then 
that  the  said  £.  F.  should  satisfy  all  such  damages  which  should  be  ad- 
judged to  the  said  plaintiff  against  the  said  E.  F.  in  the  same  court  here, 
in  the  plea  aforesaid,  or  should  render  his  body  on  that  occasion,  to  the 
prison  of  the  Fleet ;  as  by  the  record  of  the  said  recognizance,  remaining 
in  the  said  court  here,  at  Westminster  aforesaid  more  fiilly  appears  (u). 

And  whereas  also  afterwards,  to  wit,  in  that  said Term,  in  the 

year  of  the  reign  aforesaid,  judgment  was  given  in  the  said  court,  before 
the  said  Sir knight,  and  his  companions,  then  hb  said  Majes- 
ty's justices  of  the  bench  here,  to  wit,  at  Westminster  aforesaid,  for  the 
aaid  plaintiff  against  the  said  E.  F.  in  the  plea  aforesaid  ;  and  the  said 
plaintiff  then  and  there,  by  the  consideration  and  judgment  of  the  same 
court,  recovered  in  the  said  plea,  against  the  said  E.  F.  [here  state  the 
judgment,  and  examine  therewith,]  — L  which  m  and  by  the  said  court 

« 

(r)  Or  *«  promise  and  undertaking/'    if  Tidd's  Forma,  6th  edit.  109. 

the  jadgment  was  on  one  count  only.    5  (u)   This  is  necessary,  see  Willes,  127. 

Bar.  &,  Cres.  339.  Gilb.  Debt,  412.— Rast.  £nt.  194,  6.-— Com. 

(«)  See  the  notes  to  the  preceding  forms.  Dig.    Pleader,  2   W.   12.^Salk.  565.  See 

(t)  This  is  to  be  taken  from  the  entry  of  fiirther  as  to  this,  Lntw.  1282 — 5  Mod.  9. 

the  recognizance,  with  which  it  should  cor-  — Ld.   Raym.  216. — 3  Keb.  399.    Heath's 

ntpond,  ante,  473,  n.    See  Imp.  C.  P.  537.  Maxima,  142.— 3  B.  A,  P.  458.    Com.  Dig. 

Ai  to  the  form  of  which,  see   I  B.  &  P.  Bail,  R.  2.— Ante,  yol.  i.  tit.  Imdex^^Rs- 

530.-2  B.  &.   P.  443.-3  B.   A  P.  39.—  eardtr 

Vol.  n.  48 
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ov  Rscoo-  were  adjudged  to  the  said  plaintiff,  for  his  damages  (w)  which  he  bad 
o*F  BAit'  sustained,  as  well  by  reason  of  the  non-performance  of  certain  promises 
and  undertakings  (x)  before  then  made  by  the  said  E.  F.  to  the  said 
plaintiff,  as  for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf 
expended,  whereof  the  said  E.  F.  was  convicted  ;  as  by  the  record,  and 
proceedings  thereof,  still  remaining  in  the  said  court  of  the  bench  here,  to 
P477]  wit,  at  "^Westminster  aforesaid  more  ililly  appears.  And  the  said  plaiji' 
tiff  in  fact  saith,  that  the  said  E.  F.  hath  not  yet  satisfied  the  said  plain- 
tiff the  damages  aforesaid,  by  the  said  plaintiff  so  recovered  agaiost  the 
said  E.  F.  as  aforesaid,  or  any  part  thereof,  or  rendered  his  body  on  that 
occasion  to  the  prison  of  the  Fleet,  according  to  the  form  and  effect  of 
the  condition  of  the  said  recognizance,  and  that  he  the  said  plaintiff  bath 
not  yet  obtained  execution  of  the  said  judgment  against  the  said  E.  F. 
nor  any  execution  upon  the  said  recognizance  (y).  And  the  said  plaintiff 
further  saith,  that  the  said  judgment  so  obtained  against  the  said  E.  F. 
still  remains  in  full  force,  strength,  and  effect,  not  in  any  way  reversed, 
vacated,  paid  off,  or  satisfied  ;  whereby  an  action  hath  accrued  to  the  said 
plaintiff,  to  demand  and  have  of  and  from  the  said  defendant,  the  said 
sum  of  — L  in  form  aforesaid,  acknowled^^ed  and  above  demanded.  Yet, 
&c.   '[Usual  conclusion  in  debt,  as  ante,  387.] 

On  a  re-         For  that  whereas  the  said  defendant  heretofore,  to  wit,  in Term, 

lance  tak-  '"  ^^^ Y^^^  ^^  ^^^  reign,   fee.  came  before    the  Right    Honorable 

en  before  Charles  Loi'd  Tenterden,  then  and  still  being  his  said  majesty's  chief  jus- 
the  1  h  ef  ^j^g  q[  ^j^^  gg^jj  court  of  our  said  lord  the  king,  before  the  king  himself,  at 
of  K.  B  at  his  chambers,'  situate  and  being  in  Chancery-lane,  in  the  city  of  London, 
his  chani-  in  his  own  proper  person,  and  then  and  there  before  the  said  chief  justice, 
*^h*'  the  ^acknowledged  himself  to  owe  the  said  plaintiff  the  said  sum  of  — I  above 
action  demanded,  and  then  and  there  did,  for  himself  and  his  heirs,  consent  and 
against  the  grant,  that  the  said  sum  of  — /.  should  be  made  of  his  lands  and  chattels, 
was  m*  as-  ^"^  levied  to  the  use  and  behoof  of  the  said  plaintiff,  upon  this  condition, 
sumpsitbj  that  if  judgment  should  happen  to  be  given  in  the  said  court  for  the  said 
original  plaintiff,  against  one  E.  F.  in  a  certain  plea  of  trespass  on  the  case  upon 
^^^'  promises,  then  lately  commenced  by  the  said  plaintiff  against  the  said  E. 

F.  in  the  said  court  of  our  said  lord  the  king,  before  the  king  himself,  to 
the  damage  of  the  said  plaintiff  of  — L  that  then  the  said  E.  F.  should 
r*4781  P^y  ^"^  satisfy  all  such  damages  *as  should  be  adjudged  to  the  saW  plain- 
tiff in  that  behalf,  or  render  himself  to  the  prison  of  the  marshal  of  the 
Marshalsea  of  our  said  lord  the  now  king,  before  the  king  himself,  on  that 
occasion,  which  said    recognizance  the  said  chief  justice,  afterwards,  to 

wit,  on,  fee.  in Term  aforesaid,  brought  into  the  said  court  of  our 

said  lord  the  king,  before  the  king  himself,  at  Westminster,  in  the  county 
of  Middlesex,  to  be  recorded,  and  the  said  recognizance  was  thereupon, 
at  the  prayer  of  the  said  plaintiff,  then  and  there  recorded  in  the  same 

(w)  See  I  Taunt.  221.  case,   the   recognizance    appears  to  hare 

(x)    Or   if  the   judgment    were   on    one  heen  taken  in  court,  the  f*  rm  should  be  m 

count    only,   say  *^  promise  and   undertak-  ante,  474,  and   in  that  case  the  above  form 

ing,"  see  5  B.  &  Cres.  339.  would    be    improper,  notwitbsUnding  the 

(y)   As   to  stating  the  breach,   see  ante,  bail  was  not  taken  in  court,  but  at  chain- 

474,  n.  hers,  4  B.   &  Cres.  403.   6  D.  &  R-  «3. 

(z)   See  the  notes  to  the  precedent,  ante,  S.  C. 
47x.    if  from  the  entry,  as  is  usually  the 


ON   a500BD&  4ff8i 

coort,  as  by  the  record  of  the  said  recognizance,  still  remaining  in  the  said  ^^  Bicpa- 
court  of  our  said  lord  the  king,  before  the  king  himself  here,  to  wit,  at  "q^^ai" 
Westminster  aforesaid,  more  fully  appears  ;  and  although  the  said  plain- 
tiff afterwards,  that  is  to  say,  in Term,  in  the  year  aforesaid,  in  the 

aid  court  of  our  said  lord  the  king,  before  the  king  himself,  at  Westmin- 
ster aforesaid,  by  the  consideration  and  judgment  of  the  said  court,  re- 
coyered  in  the  said  plea,  against  the  said  E.  F.  — L  for  his  damages, 
which  he  had  sustained,  as  well  on  the  occasion  of  not  performing  cer- 
tain promises  and  undertakings  (a)  then  lately  made  by  the  said  E.  F.  to 
the  said  plaintiff  as  for  his  costs  and  charges  by  him  about  his  suit  in  that 
behalf  expended,  whereof  the  said  E.  F.  was  convicted,  as  by  the  record 
and  proceedings  thereof  remaining  in  tlie  said  court  of  our  said  lord  the 
king,  before  the  king  himself  here,  to  wit,  at  Westminster  aforesaid,  more 
fully  appears  ;  yet  the  said  E.  F.  hath  not  paid  to  the  said  plaintiff  the 
said  damages,  costs  and  charges,  or  any  part  thereof,  nor  rendered  his  body 
OQ  that  occasion  to  the  prison  of  the  marshal  of  the  Marshalsea  of  our 
said  lord  the  king  before  the  king  himself,  according  to  the  form  and  ef- 
fect of  the  said  recognizance,  and  as  well  the  said  recognizance  as  the 
said  judgment  still  remain  in  full  force  and  effect,  in  no  wise  satisfied,  va- 
cated, or  discharged  ;  and  the  said  plaintiff  hath  not  yet  obtained  any 
execution  of  the  said  judgment,  whereby,  and  according  to  the  form  and 
effect  of  the  said  recognizance,  an  action  hath  accrued  to  the  said  plaintiff 
to  demand  and  have,  of  and  from  the  said  defendant,  the  said  sum  of  — L 
above  demanded ;  yet  the  said  defendant  (although  often  requested  so  to 
do)  hath  not  as  yet  paid  the  said  sum  of  — L  above  demanded,  or  any 
part  thereof,  to  the  said  plaintiff,  but  he  to  do  this  hath  hitherto  wholly 
refused,  and  still  doth  refuse,  to  the  damage,  &c. 

For  that  whereas  the  said  defendant  heretofore,  to  wit,  at  the  session  of  ^^bt  on 
assizes,  holdeo  at  Lancaster,  in  the  said  county  of  Lancaster,  on,  &c.  in  Jancfof 

the year    of  the  reign  of  our    lord  the  now  king,  before  Sir bail  in  er- 

' ,  knight,  one  of  the  barons  of  our  said  lord  the  king,  of  his  court  of  f®^*  ^LJ ®" 

Exchequer,  at  Westminster,  and  Sir ,  knight,  one  other  of  the  Lancwter 

barons  of  our  said  lord  the  king,  of  his  said  court  of  Exchequer,  at  West-  notetating 
minster,  justices  of  the  said  lord  the  king,  at  Lancaster  aforesaid,  came  in  Jlj^^^/^?*^'' 
bis  proper  person,  and  then  and  there  acknowledged  that  he,  the  said  de- 
fendant, owed  to  the  said  plaintiff  — L  of  lawful  English  money,  to  be 
paid  to  the  said  plaintiff,  his   executors  or  assigns,  and  that,  unless  he 
should  do  it,   the  said  defendant  granted  that  the  said  — I  should  be  made 
of  his  lands  and  chattels,  and  to  the  use  of  the  said  *plaintiff  levied,  as    [*479] 
ty  the  record  of  the  said  recognizance  remaining  in  the  said  court  of  our 
said  lord  the  king,  before  his  justices  at  Lancaster  aforesaid,  and  which  is 
still  m  full  force,  more  fully  appears ;  yet  the  said  defendant,  (although 
often  requested   so  to  do)  hath  not  yet  paid  the  said  sum  of  — /.  above 
demanded,  or  any  part  thereof,  to  the  said  plaintiff,  but  he  to  do  this  hath 

(«)  See  5  B.  &.  Cres.  339,  ante,  473,  n.  facias.     See  Barnes,  93,  339.— Willes,  18. 

(*)  Where  Uie  condition  is  not  incorpo-  — Tidd's  Prac.  9th  edit.  J 151.      See  form,  2 

"^ted  in  the  recognizance,  it  is  not  necessa-  Mod.  £nt.  243. 
nr  to  get  it  ont  m  the  declaration,  or  scire 
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ov  sBooa-  hitherto  wholly  refused,  and  still  doth  refuse,  to  the  damage  of  the   said 

IIZAIIOXS 
or  BAIL. 


HizAvoxs  plaintiff,  of  — L  and  therefore  he  prays  relief,  &c. 


Pledges,  &c. 


Debt  on         For  that  whereas  the  said  defendant  heretofore,  to  wit,  on,  &c.   came 

zaE^?of     l^^f^re  the  Honorable  Sir ,  knight,  one  of  the  justices  of  the 

bail  in  er-  court  of  our  lord  the  now  king,  of  the  bench  at  Westminster,  in  the  coun- 

ror  in  O.    tjr  of  Middlesex,  at  his  chambers  in ,  and   acknowledged  himself  to 

before^a     ^^®  ^  ^^  ^^^  plaintiff  the  said  sum  of  £ —  to  be  levied  of  his  lands 

jndge  (e)    and  chattels,  which  said  recognizance  the  said  justice  afterwards,  to  wit, 

on,  &c.  delivered  with  his  own  proper  hands,  in  the  said  court  of  tiie 

bench  at  Westminster,  in  the  county  of  Middlesex  to  be  enrolled,  and  the 

same  was  then  and  there,  before  the  Right  Honorable  Sir , 

knight,  and  his  brethren^  then  his  said  majesty's  justices  of  the  bench, 
enrolled  of  record  in  the  same  court,  as  by  the  record  thereof  remaining 
in  the  same  court  manifestiy  appears;  yet  the  said  defendant  ^although 
often  requested  so  to  do)  hath  not  as  yet  paid  the  said  sum  ot  £ —  or 
any  part  thereof,  to  the  said  plaintiff;  but  the  said  defendant  to  pay  the 
same,  or  any  part  thereof,  hath  hitherto  wholly  refused,  and  still  doth  re- 
fuse.    To  the  damage,  &;c. 

On  a  re-         For  that  whereas  the  defendant  heretofore  (d),  to  wit,  on,  &c.  in  [Mich- 
^^^of  '  aelmas]  Term,  in  the   [first]  year  of  the  reign  of  our  lord   the  king,  before 
bail  in  er-  the  king  himself,  at  Westminster,  in  his  proper  person,  and  according  to 
ror  from     ^^  fQ^n  of  the  Statute  in  such  case  made  and  provided,  acknowledged 
Ezebe^'     himself  to  owe  to  the  said  plaintiff  the  said  sum  of  [£200]  above  demand- 
quer.         ed,  to  be  paid  to  Jthe  said  plaintiff,  his  executors  or  assigns ;  and  unless 
he  should  do  so,  the  said  defendant  granted  and  agreed  that  the  said  sum 
of  [£200]  should  be  made  of  his  lands  and  chattels,  and  levied  to  the 
use  of  the  said  plaintiff,  upon  condition,  nevertheless,  reciting  that  the  said 
plaintiff  then  lately  in  the  court  of  our  said  lord  the  king,  before  the  king 
himself,  the  said  court  then  and  still  being  at  Westminster,  in  the  county 
of  Middlesex,  by  bill,  without  the  writ  of  our  said  lord  the  king,  and  by 
the  judgment  of  the  same  court,  recovered  against  one  J.  M.  [£100]  for 
his  damages  which  he  had  sustained,  as  well  on  occasion  of  the  not  per- 
forming of  certain    promises  and  undertakings  [or,  if  in  debt,  alter  the 
form  accordingh/y  see  forms  in  debt,  post,  484,]  before  then  made  by  the 
said  J.  M.,  to   the  said   plaintiff,  as   for   his  costs   and   charges    by  the 
said  plaintiiSf  in  that  suit  in  that  behalf  expended,  whereof  the  said  J.  M. 
had  been  convicted,  as  appeared  of  record  in  the  said  court  of  our  said 
lord  the  king,  before  the  king  himself,  at  Westminster,  and  also  reciting 
that  the  said  J.  M.  had  brought  a  writ  of  error  upon  the  judgment  afore- 
said, returnable  before  the  justices  of  our  lord  the  king  of  Common  Bench, 
and  barons  of  our  said    lord  the  king^s  Exchequer,  of  the  decree   of  the 
court  in  our  said  lord  the  kmg's  Exchequer  Chamber,  at  Westminster,  cm, 

{c)    Willos,   18.      See  aei,  fa,     Tidd*f  then  and  still  being  one  of  the  jasticef  oi 

Forms,  499,  6th  edit.  our  said  lord  the  king,  before  the  king  him- 

{d)  If  the  recognizance  be  taken  before  a  self,  at  his  chambers,  situate  and  being  ia 

Judge  at  Chambers,  and  it  appears  so  on  the  Serjeant's  Inn,  Chancery-lane,  in  the  city 

entry  of  recognizances,  here  insert "  to  wit,  of  London,  in  his  proper  person,  &c.*' 
on,  4^0.  A.  D.  oame  befor*  Sir  J.  L.  knight, 
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be.  And  if  therefore  the  said  J.  M.  should  prosecute  the  said  writ  of  er-  ov  sbcoo- 
ror  with  effect,  and  'should  pay  and  satisfy  the  said  plaintiff  if  the  said  "J,"^""" 
judgment  should  be  affirmed^  or  the  said  writ  of  error  be  discontinued  on 
his  default,  or  he  should  be  nonsuited  therein,  as  well  the  damages,  costs, 
and  charges  aforesaid  adjudged  upon  the  said  judgment,  as  well  as  such 
costs  and  charges,  and  damages,  as  should  be  awarded  to  the  said  plain- 
tiff for  the  delay  of  execution  of  the  judgment  aforesaid,  by  pretext  of 
presenting  the  said  writ  of  error,  then  that  recognizance  was  to  be  void,  or 
else  to  be  and  remain  in  full  force  and  virtue  (e)  as  by  the  record  of  the 
said  recognizance  now  remaining  in  the  said  court  of  our  said  lord  the 
king,  before  the  king  himself,  more  fully  appears,  and  such  proceedings 
were  thereupon  had  upon  the  said  writ  of  error  in  the  said  court  of  Ex- 
chequer Chamber,  before  the  justices  of  the  common  Bench,  and  barons 

of  the  exchequer  aforesaid,  that  afterwards,  &c.  on,  &c.  in Term, 

in  the  year  of  the  reign  aforesaid,  the  said  judgment  was  in  all 

things  affirmed,  and  £17.  IO5.  were  then  and  there,  in  and  by  the  said 
court  of  exchequer  Chamber,  adjudged  to  the  said  plaintiff,  according  to 
the  form  of  the  Statute  in  such  case  made'  and  provided,  for  his  damages, 
costs,  and  charges,  which  he  had  sustained  and  expended  by  reason  of  the 
delay  of  the  execution  of  the  judgment  aforesaid,  in  pretence  of  prosecut- 
ing the  said  writ  of  error,  as  by  the  record  and  proceedings  thereof,  re- 
mitted by  the  said  justices  and  barons,  from  the  said  court  of  Exchequer 
Chamber  into  the  said  court  of  our  said  lord  the  king,  before  the  king  him- 
self, at  Westminster  aforesaid,  according  to  the  form  of  the  statute  in  such 
case  made  and  provided,  and  now  remaining  in  the  said  court  of  our  said 
lord  the  king,  before  the  king  himself,  at  Westminster  aforesaid,  more  fully 
appears;  nevertheless  the  said  J.  M.  hath  not  as  yet  paid  to  the  said 
plaintiff  the  damages,  costs,  and  charges,  so  as  aforesaid  adjudged  upon 
the  said  first  mentioned  judgment,  or  the  damages,  costs,  and  charges 
aforesaid,  so  awarded  as  aforesaid,  or  any  part  thereof,  and  as  well  the 
said  recognizance  as  the  said  several  judgments,  still  are  and  remain  in 
foU  force,  vigor,  and  effect,  and  not  in  any  respect  annulled,  discharged, 
paid  off,  satisfied,  or  made  void ;  and  the  said  plaintiff  hath  not  as  yet 
obtained  any  satisfaction  of  or  upon  the  said  judgments,  or  either  of  them, 
whereby,  and  according  to  the  force,  form,  and  effect  of  the  said  recog- 
nizance, an  action  hath  accrued  to  tiie  said  plaintiffs  to  demand,  &;c.-^ 
[Conclude  as  usual,  adding  the  usual  breach,  as  ante,] 

For  that  the  said  defendant  heretofore,  to  wit,  on,  be.  at,  be.  (venue)  On  a  re- 
came  m  his  proper  person  before  one  E.  F.  then  and  there  being  a  com-  ^fce  ta- 
inissioner,  duly  appointed  and  empowered  (g)  by  the  justices  of  our  lord  ken  before 

a  commie- 

(e)  If  before  a  Judge  at  Chambers,  here  court,  &o.  at  Westminster,  &c."  7k^"^'  "^ 

«»ert, « which  said  recognizance  the  said        (/;  See  1  Wentw.  58.    As  to  venue,  see  ™  ®®!'°* 

w  K.,  knight,  so  being  sach  jaitice   as  2  J.  B.  Moore,  66—8  Taunt.  171,  S.C.  tmwnere 

(foresaid,  afterwards,  Sm,  on,  Slc,  next,  af-        (g)  In  an  action  on  a  recognizance  of  ^Z  h^'^* 

ter  three  weeks,   dbo.   delivered   with  his  bail  taken  before  a  commissioner  at  Dur-  "^P°^^<'^' 

own  proper  hands  in  the  said  court  of  our  ham,  an  averment  that  it  was  taken  "  be-       ^^  9' 

loid  the  king  himself,  at  Westminster,  &c.  fore  6.  H.  then  and  there  being  a  commis-  ™®'**  *** 

[0  be  enrolled,  and  the  same  was  then  and  sioner  duly  appointed  to  take  recognizances  |^^|^P**^ 

»jew,  before  Sir  C.  A.  and  his  brethren,  for  the  county  of  Durham,"  was  held  suffi-  oyorigmai 

™^P  his  majesty's   justices  of  the  same  cient,  of  commissioners  having  authority,  w^' 

^^  of  our  lord  the  king,  before  the  king  2  J.  B.  Moore,  66.-8  Taunt.  171,  S.  C. 
hunself,  enrolled  of  recoil    in  the  same 
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ov  Rxeoo-  the  king,  of  the  bench  at  Westminster,  in  the  county  of  Middlesex,  to  take 
^*p  RAIL?  ^^^  receive  all  and  every  such  recognizance  or  recoghizances,  of  bail  or 

bails,  in  and  for  the  said  county  of as  any  person  or  persons  should 

be  willing  to  acknowledge  or  make  before  him,  in  any  action  or  suit  de- 
pending in  the  said  court  of  our  said  lord  the  king,  of  the  bench  at  West- 
minster, according  to  the  form  of  the  Statute  (h)  in  such  case  made  and 
provided,  and  then  and  there,  to  wit,  on,  be.  aforesaid,  at,  be.  (venue) 
aforesaid,  before  the  said  E.  F.  so  being  such  commissioner  as  afore- 
said, became  pledge  and  bail  for  one  G.  H.  and  then  and  there  acknow- 
ledged himself  to  owe  to  the  said  plaintiff  the  sum  of  £-^  which  said  sum 
of  £ —  the  said  defendant,  for  himself  and  his  heirs,  did  grant  should  be 
made  of  his  lands  and  chattels,  and  levied  to  the  use  of  the  said  plaintiff, 
upon  condition  that,  if  judgment  should  happen  to  be  given  for  the  said 
plaintiff  against  the  said  G.  H.  in  the  said  court  of  our  lord  the  king,  of 
the  bench  at  Westminster  aforesaid,  in  a  certain  plea  of  trespass  on  the 
[*480]  case  *upon  promises,  to  the  damage  of  the  said  plaintiff  of  £ —  then  the 
said  G.  H.  should  satisfy  all  such  damages  as  should  be  adjudged  to  the 
said  plaintiff  against  the  said  G.  H.  in  the  said  court,  or  should  render  his 
body  on  that  occasion  to  his  majesty's  prison  of  the  Fleets  which  said 
recognizance,  afterwards,  to  wit,  on,  &c.  to  wit,  at,  &c.  (venue)  aforesaid, 
in,  &c.  aforesaid,  was  duly  transmitted  by  the  said  £.  F .  so  being  such 

commisioner  as  aforesaid,  to  and  filed  with  the  honorable then  and 

still  being  one  of  the  justices  of  the  court  of  our  said  lord  the  king,  of  the 
bench,  to  wit,  at  his  chambers  in  Sergeants'  Inn,  Chancery-lane,  London, 
and  was,  by  him  the  said  justices,  afterwards,  to  wit,  on,  be.  aforesaid,  in 

Term,  in  the year  of  the  reign,  &c.  brought  into  the  said  court 

of  our  said  lord  the  king,  of  the  bench  at  Westminster  aforesaid,  to  be  en- 
rolled and  recorded,  and  thereupon  the  said  recognizance,  at  the  request 
of  the  said  plaintiff  was  then  and  there  duly  enrolled  and  recorded  in  the 
said  court,  as  by  the  record  thereof,  still  remaining  in  the  said  court  of  the 
bench  at  Westminster  aforesaid,  more  fully  appears.      And  although  the 

said  plaintiff  afterwards,  to  wit,  in  the  Term  of in  the year  of 

the  reign,  &c.  in  the  said  court  of  our  said  lord  the  king,  of  the  bench  at 
Westminster  aforesaid,  in  the  county  of  M.  by  the  consideratk>n  of  the 
same  court  recovered  against  the  said  G.  H.  in  the  said  plea^-of  £ — which, 
in  and  by  the  said  court,  was  adjudged  to  the  said  plaintiff  for  his  da- 
mages which  he  had  sustained,  as  well  by  reason  of  the  not  performing  ce^ 
tain  promises  and  undertakings  made  by  the  said  G.  H.  and  not  perform- 
ed, as  for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf  ex- 
pended, whereof  the  said  G.  H.  was  convicted,  as  by  the  record  and  pro- 
ceedings thereof  remaining  in  the  said  court  of  our  said  lord  the  king,  of 
the  bench  at  Westminster  more  folly  appears ;  yet  the  said  G.  H.  (al- 
thro  igh  often  requested  so  to  do)  hath  not  as  yet  paid  or  satisfied  the  said  da- 
mages aforesaid  so  as  aforesaid  recovered,  or  any  part  thereof,  to  the  said 
plaintiff,  nor  rendered  himself  on  that  occasion  to  his  majesty's  said  pri- 
son of  the  Fleet,  according  to  the  form  and  effect  of  the  said  recognizance, 
nor  has  he  made  any  satisfaction  of  the  said  judgment ;  and,  as  well  the 
said  recognizance  as  the  said  judgment,  still  remain  in  full  force  and  effect, 
in  uo  wise    reversed,  set  aside,  or  otherwise  satisfied  or  vacated ;  of  all 

(A)4  W.dcM.  C.4. 
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which  said  premises  the  said  defendant  afterwards,  to  wit,  on,  be.  at,  be.  ^^  uooo- 

viZAircxf 

OF  BAIL. 


(umu)  had  notice,  whereby,  be. — [Actio  accrevit,  &fc.  as  utuaL]  ii«AwcKf 


*II.  ON  JUDGMENTS.  [#482] 

OH  JUDO- 

Middlesex,  (to  wit.)   Qc)  A.  B.  complains  of  C.  D.  be. — [Commence^  r)"Y^'' 
ment  in  debt,  ante,  384,  n.  and  proceed  as  follows  :]     For  that  whereas  tionona 

the  said  plaintiff  heretofore,  to  wit,  in Term   (I),  in  the  year  of  the  final  judg- 

reign  of  our  lord  the  now  king,  in  the  court  of  our  said  lord  the  king,  be-  g*  B*  or 
fore  the  king  himself,  at  Westminster,  in  the  county  of  Middlesex,  [or,  lyc.  F.or 

in  C.  P.  say  "  before  the  Rt.  Hon.  Sir ,  Knt.  and  his  com-  ^'che- 

panions,  then  and  still  being  his  Majesty's  Justices  of  the  Bench  here,  to  MwimMit. 
wit,  at  Westminster,  in  the  county  of  Middlesex,"]  [or,  if  in   the  Exche-  (»)• 
^er,  say  "  in  the  court  of  our  said  lord  the  king,  before  the  barons  of 
his  Exchequer,  *at  Westminster,  in  the  county  of  Middlesex,"  (m)  by  the    [*483] 
consideration  and  judgment  of  the  said  court,  recovered  against  the  said 
defendant  *  the  said  sum  of  — L  (n)  above  demanded,  which  in  and  by 
the  said  court  were  then  and  there  adjudged  to  the  said  plaintiff  (o)  for 
his  damages,  which  he  had  sustained   as  well  by  reason  of  the  non-per- 
foraiance     by    the   said    defendant   of    certain    promises    and   undertak- 
iDgs  (p),  then  lately  made  by  the  said  defendant  to  the  said  plaintiff,  as 
for  his  costs  and  charges,  by  him  about  his  suit  in  that  behalf  expended, 
whereof  the  said  defendant  was  convicted,  as  by  the  record  and  proceed- 

(t)  Debt  lies  in  the  superior  courts  on  a  recovered,   must  be    shown.     Com.    Dig. 

jodgment    obtained  in  the   inferior  courts,  pleader,  2  W.  12,    As  to -pleading  a  judg- 

and   vice   vtrsa,  Gilb.  Debt,  392,  3.     The  ment  in  an  inferior  court,  Id.  ibid.  ]  Saund. 

eoarts,  however,  discourage  actions  of  debt  22,  n.  2. — Ante,  vol.  i.  Index,  tit.  Declara- 

on  judgment,  id.  ibid,  and  by  43'  Geo.  3.  c.  tion. 

46,  s.  4,  the  plaintiff  in  such  action  is  not  (m)    What  a  variance  in  this,  see  ante, 

entitled  to  costs,  unless  the  court  will  make  417,  notes  (i)  {k). 

an  order  fur  that  purpose.     If  defendant,  (n)    A  variance  in  the  sum  would  be  fa- 

however,  instead  of  applying  to  the  court  tal.     Where  there  was  a  judgment  for  388^ 

to  stay  the   proceedings,  plead  md  lid  re-  Otf.  id.  and  debt  was  brotignt  on  it,  stating 

cord,  or   the  like,  for    delay,  the   plaintiff  the  judgment  was  for  38^1.     omitting   the 

ooght  to  have  his  costs,  5  Taunt.  264. —  penny,  it  was  held  a  variance,  and  that  it 

The  act  also  does  not  extend  to  actions  on  could  not  be  cured  by  a  remittitur  of  the 

judgments  of  nonsuit  or  non  jn'o^f.     14  East,  penny.     2  Stra.  1171. 

343.    ^o  action  lies  on  the  judgment  if  de-  (a)  The  judgment  must  be  set  forth  ac- 

f«?ndant  has  been  once  taken  or  charged  in  curate ly,    and    a   variance  would  be  fatal, 

execution  on  it,  and  this  although  discharg-  If  the  parties'  names  be  misplaced,  &c.  it 

ed  with  plaintiff*8   concurrence,  7   T.    U.  would  be  bad,  7  Taunt.  271.     Sed  QiMsrs, 

420. — 5  M.  &  S.  103. — 2  East,  243.     Error  that  was  a  decision  in  a  sham  plea,  and  see 

in  the  jodgment  is  no  ground  of  oje  ction  ms  to  misnomer  of  parties,  1    Roll.  754,  1. 

to  an  action  upon   it,  2  Lev.  161.      As  to  40.— 7   T    R.  447.— See   form,    post,   484, 

the  declaration  in  general,  Gilb.  Debt,  412,  where  a  defendant  was  sued  in  the  first  ac 

&c.    Com.  Dig.  Plead.  2  W.  12. — I  Saun.  tion  by  a  wrong  name. 

92,  n.  2,  329,  n.  1,  2,  3. — Ante,  vol.  i.      In-  (  p)  If  the  jodgment  was  on  one  count  , 

dez,  tit.   Debt. — Selwin,  N.   P.   tit.   Debt,  only  (as  is  usual   where  the  action  is  on  a 

Bee  Forms,  Morg.  541,  558. — 1  Rich.  C.  P.  bill  of  exchange  or  a  promissory  note,  and 

203,  440,  post.  there   is  a  reference  to  the  Master  or  Pro- 

(^)   The    venue  is  local,  and    must   be  thonotary  on  a  judgment  by  default,)   in- 

where  the  record  is,   which  is  now  always  stead  of  the  words  **  promises  and  under- 

in  Middlesex,  Gilb.  Debt.  413. — Ante,  vol.  takings,"  say  "  promise  and  undertaking," 

i*  Index,  tit.  Venue.  otherwise  there  would  be  a  variance,  see  5 

(0  The  Term  and  pwties,  and  the  sum  B.  Sl  Cres.  339.— Stra.  892.    2  Stark.  7. 
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ov  jvDft-  ings  thereof,  remaining  in  the  said  court  of  our  said  lord  the  king,  before 
MKHTB.  ^jjg  j^Qg  hunself,  [or, if  in  C.  P.  say" of  the  Bench  aforesaid,  at  West- 
minster aforesaid,"]  [or,  if  in  the  Exchequer,  say "  of  our  said  lord  the 
king,  before  the  Barons  of  his  Exchequer,  at  Westminster  aforesaid,"] 
more  fully  appears  (y) ;  which  said  judgment  still  remains  in  full  force 
and  effect  (r),  not  reversed,  satisfied,  or  otherwise  vacated ;  and  the  said 
plaintiff  hath  not  obtained  any  execution  or  satisfaction  of  or  upon  the 
said  judgment  so  recovered  as  aforesaid ;  whereby  an  action  hath  accrued 
to  the  said  plaintiff  to  demand  and  have,  of  and  from  the  said  defendant 
the  said  sum  of  — L  above  demanded;  yet,  &c. — [Canclusian  as  antty 
387,  and  insert  damages  sufficient  to  cover  interest,  ifcJ\ 

r*484]        *[As  in  the  last  form,  as  far  as  the  *,  and  then  proceed  as  foUows  ;] — 

Tke  like     As  well  a  certain  debt  of  — I.  as  also  — L   which  in  and  by  the  said 

onajudg-  ^Q^fi  of  our  said  lord  the  kmg,  before  the  king  himself,  [or,  if  in  C.  P. 

dtbt  (#).     "  which  in  and  by  the  said  court  of  our  said  lord  the  king  of  the  bench,"] 

were  then  and  there  adjudged  to  the  said  plaintiff  for  his  damages  which 

he  had  sustained,  as  well  by  reason  of  the  detention  of  the  said  debt,  as 

for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf  expended, 

whereof  the  said  defendant  was  convicted,  as  by  the  record,  &c.     \Aji  in 

the  last  precedent  to  the  end,] 

Onjtidg-        [Same  as  the  form,  ante,  483,  to  the*,  and  then  proceed  as  follows :] — 
S*°d  ^"^    '^^®  *"*^  ^^  —    above  demanded,  which .  in  and  by    the  said  court    of 
dant  on  '  ^^^  ^^^^  ^^^  ^^  l^Dg>  before  the  king  himself,  were  adjudged  to  the  said 
verdict,      plaintiff,  and  with  his  assent  for  his  costs  and  charges  by  him  laid  out  and 
expended  in  and  about  his  defense  of  a  certain  action  of  trespass  on  the 
case  on  promises  [or,  as  the  action  is\  then  lately  prosecuted  in  the  said 
court  by  the  said  defendant  against  the  said  plaintiff,  whereof  the  said  de- 
fendant was  convicted,  as  by  the  record,  &;c.     [Same  as  the  precedent^ 
ante,  483,  to  the  end,] 

The  like  [For  the  description  of  a  judgment  of  non  pros — for  not  entering  ike 
on  other     ^^^^^ — ^^  ^  ^^^  ^^^^  ^j-  ^  nonsuit, — or  on  a  nonsuit  see  Tidd^s  forms,  6th 

mente.       edit,  169,291,314,309.     7   Wentw.  120.] 

Onajudg-  Middlesex,  (to  wit.)  John  Drake  was  summoned  to  answer  J.  W.  of  a 
TeredT^^  plea  that  he  render,  &c.  (as  usual  in  debt).     For  that  whereas  the  said 

bill  in  K.    plaintiff,  heretofore,  to  wit,  in Term,  in  the year  of  the  reign 

B.  when  of  our  lord  the  now  king,  in  the  court  of  our  said  lord  the  king,  before 
wuraed^  the  king  himself,  at  Westminster,  in  the  county  of  Middlesex,  by  the  said 
by  a  consideration  and  judgment  of  thg  said  court  recovered  against  the  said 


wrong  defendant  (by  the  name  of  Charles  Drach)  the  sum  of  — I,  for  his  da- 
mage which  he  had  sustained  as  well  by  reason  of  his  not  performing  cer- 
tain promises  and  undertakings  [or,  if  in  debt,  see  the  form,  supra]  then 
lately  made  to  the  said  plaintiff  as  for  his  costs  and  charges  by  him  about 
his  suit  in  that  behalf  expended,  whereof  the  said  defendant  was  convict- 


(q)  This  is  necessary,  see  ante,  476,  n.  (r)  As  to  this  alleffation,  see  Com.  Dig. 

0— Co.  Lit.  303  a.— 1  Lord  Raym.  35.-~3  Pleader,  2  W.   12.    it  is  not  neoesMry,  1 

)alk.  665.    However  the  omission  is  only  Saund.  330,  n.  4. 

eanse  for  special  demurrer,  11  East,  566.  (s)  2  Mall.  J86. 
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ed  b;^  the  name  of  Charles  Drach,  as  hj  the  record  and  proceedings  there-  ^^  '^^^ 
of,  and  still  remaining  in  the  said  court  of  our  said  lord  the  king,  before  "'^' 
the  king  himself,  to  wit,  at  Westminster  aforesaid,  more  fully  appears; 
which  said  judgment  still  remains  in  full  force  and  effect,  not  in  any  wise 
reversed,  satisfied,  or  vacated,  and  the  said  plaintiff  hath  not  obtained  any 
execution  of  or  upon  the  said  judgment,  for  the  damages  (or^  ^*  debt  and 
damages")  aforesaid,  with  this  that  the  said  plaintiff  will  verify  that  the 
said  John  Drake  (the  now  defenduit)  and  the  said  Charles  Drach,  against 
whom  the  said  damages  (or,  '^debt  and  damages")  were  so  recovered  as 
aforesaid,  were  and  are  one  and  the  same  person  ;  and  not  other  or  different 
persons,  whereby  an  action,  &c.  yet,  &c,  to  the  damage,  &cc. 

For  that  whereas  the  said  E.  F.  in  his  life-time,  in  Term,  in  the  Debt  by 

year  of  the  reign  of  our  lord  the  now  king,  before  the  Right  honora-  Jj^","* 

ble Sir     ■■     — —  knt  and  his  companions,  then  h'ls  Majesty's  justices  of  mioMtn- 
tbe  bench   here,  to  wit,  at  Westminster,  in  the  county  of  Middlesex,  by  ^'**y 
the  consideration  and  judgment  of  the  said  court,  recovered  against  the  bfron'and 
said  6.  H.  in  his  life-time,  [here  state  the  judgment,  which,  if  in  assumpsit,  feme,  who 
wUlbe  as  inform,  ante,  483,  or  if  in  debt,  thus  :]  as  well  a  certain  debt  ^"  J*^? 

of  £ —  as  also shillings,  which,  in  and  by  the   said  court  of  our  jgtratnx 

said  lord  the  king  of  the  bench,  were  then  and  there  adjudged  to  the  said  oo  ■  judg- 
£.  F.  for  his  damages,  which  he  had  sustained  as  well  by  reason  of  the  ""^'l' 
detention  of  the  said  debt,  as  for  his  costs  *and  charges  by  him  about  his  iiue«ute, 
suit  in  that  behalf  expended,  whereof  the  said   G.  H.  was  convicted,  as ''▼'•▼e^iby 
by  the  record  and  proceedings  thereof  remaining  in  the  said  court  of  our  JI^sumw^ 
lord  the  king  of  the  bench  aforesaid,  at  Westminster  aforesaid,  more  fully  ting  a  d^- 
appears.     And  thereupon  afterwards,  and  after  the  death  of  the  said  E.  »«tow^ 

F.  and  G.  H.  that  is  to  say,  in  —  Term,  in  the year  of  the  reign    r#4Q5i 

of  our  said  lord   the  king,  it  was  considered  and  adjudged  in  and  by  the    *-        '' 

said  court  of  our  said  lord  the  king  of  the  bench,  before  Sir  _^ 

knt  and  others,  his  companions  of  the  bench,  then  his  said  majesty's 
justices  of  the  bench  here,  to  wit,  at  Westminster  aforesaid,  in  the  county 
aforesaid,  that  the  said  A.  and  B.  adminstratrix  as  aforesaid,  should  have 
execution  against  the  said  C.  and  D.  administratrix  as  aforesaid,  of  the  debt 
and  damages  [or,  if  in  assumpsit,  say  *^  damages"]  aforesaid,  to  be  levied 
of  the  goods  and  chattels,  which  were  of  the  said  G.  H.  at  the  time  of 
his  death,  in  the  hands  of  the  said  D.  administratrix  as  aforesaid,  before 
her  intermarriage  with  the  said  C.  to  be  administered,  or  in  the  hands  of 
said  C.  D.  in  right  of  the  said  D.  as  such  adminbtratrix,  since  her  in- 


(0  8ee  other  foroM,  Morg.    Prec.    566,  — 3  East,  2 ;    the  action  maj  be   brought 

^.—7   Went.    83,  112.— 3  T.  R.  685^3  without  any  writofjiert  /wioj  first  taken 

Eut,  3.     The    action  of  debt  on  a  judg-  out— 1  Sid.  397.    Tbe  law  upon  this  sab- 

BKat  mgg^ating  a  detattatU  was  introduc-  jeot  is  collected  bj  Mr.  Sergeant  Williams,  1 

^  inttead  of  the  proceedings  by  tdrt  fieri  Saund.  219.    The  executor  may  be  charge 

inqoiry,  and  it  is  now   usually   adopted,  2  ed  in  the  debet  tLud  detinet,  1  Saund.  216 — 1 

Sid.  102,  »._!    Saund.  219  a.    This  action  Rol  Ab  603,  s.  24,  5,  29,  but  tbe  plaintiff 

Will  not  lie  wtthhout  a  Judgment  pre?iously  may  waiye  that  right,  and  sue  the  executor 

obtained,  see  Carter,  2—1  Vent. 321.  The  in  tbe  <^e<inct  only,  3  East,  6.    The  issue 

executor  is  precluded  from  setting  up  that  upon  non  dtHnei,  Ires  upon  the  defendant 

br  htd  not  assets,  unless  he  |ileaded  plene  to  prove  the  due  administration  of  assets,  3 

^minietrmvit  to  the  original  action,  or  ad-  East,  2.    The    defendant    may  plead    not 

Bitted  assets  to  a  certain  extent,  and   rten  guilty,  or  non  debet^  2  T.  R.  4^ 
«I<r«,&c.  3  T.  R.  68&,  669.— 1  Salk.  310. 
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ox  JI7P6-  terniarriage,  to  be  administered  by  the  default  of  the  said  C.  and  D.  his 
"■''^•'  ^ife^  administratrix  as  aforesaid,  as  by  the  record  and  proceedings  thereof, 
remaining  in  the  said  court  of  our  said  lord  the  king,  of  the  bench  afore- 
said, more  fully  appears,  which  said  judgments  still  remain  in  full  force  and 
effect,  not  in  the  least  reversed,  annulled,  set  aside,  or  satisfied.  And  the 
sud  plaintiffs  in  fact  say,  that  at  the  time  of  the  said  award  of  the  said 
execution  as  aforesaid,  to  wit,  on,  &c.  to  wit,  at,  &c.  (venue)  aforesaid,  di- 
vers goods  and  chattels,  which  were  of  the  said  G.  H.  at  the  time  of  his 
death  of  great  value,  to  wit,  of  the  value  of  the  debt  and  damages  [or,  if 
in  atsumpsity  say  ^^  damages"]  aforesaid,  in  form  aforesaid  recovered,  had 
come  to  the  hands  of  D,  as  administratrix  as  aforesaid  to  be  administered ; 
and  which  said  goods  and  chattels  the  said  C.  and  D.  administratrix  as 
aforesaid,  afterwards,  to  wit,  on  the  same  day  and  year  last  aforesaid,  at, 
&;c.  (venue)  aforesaid,  eloigned  (u)  wasted,  and  converted  and  disposed  of 
to  their  own  use ;  whereby  an  action  hath  accrued  to  the  said  A.  and  B. 
as  administratrix  as  aforesaid,  to  demand  and  have  of  and  from  the  said 

[*486]    the  sum  of   £ —  above  demanded,  yet  neither  the  ^aid  A.  nor  the 

said  B.  (although  often  requested  so  to  do)  have  as  yet  paid  the  said  sum 
of  £— ,  or  any  part  thereof,  to  the  said  B.  before  her  said  intermarriage  (to 
which  said  B.  after  the  death  of  the  said  E.  F.  and  before  her  marriage 
Grant  of  ^\(j^  the  said  A,  B.  to  wit,  on,  &c.  (date  of  grant)  at,  fee,  (venue)  afoi^- 
tratira.  ^^^y  administration  of  all  and  singular  the  goods,  chattels,  and  credits, 
which  were  of  the  said  E.  F.  deceased,  at  the  time  of  his  death,  who 

died  intestate,  by by  Divine  Providence,  Archbishop  of  Canterbury, 

and  Primate  of  all  England,  in  due  form  of  law,  was  granted),  or  to  the 
said  plaintiffs  since  their  intermarriage,  or  any  or  either  of  them,  but  they 
to  do  this  have  hitherto  wholly  refused,  and  the  said  C.  and  D.  administra- 
trix as  aforesaid,  still  refuse  to  pay  the  same,  or  any  part  tliereof,  to  the 
said  A.  and  B.  administratrix  as  aforesaid ;  whereof  the  said  A.  and  B. 
as  administratrix  as  aforesaid,  say  that  they  are  injured,  and  have  sustained 
damage  to  the  amount  of  — -/.  and  therefore  they  bring  their  suit,  &c. ; 
and  the  said  plaintiffs  bring  into  court  here  the  letters  of  administratioD  of 
the  said  archbishop,  which  give  sufficient  evidence  to  the  said  court  here 
of  the  grant  of  the  administration  to  the  said  B.  the  date  whereof  is  a  certain 
d^y  and  year 'therein  mentioned,  to  wit,  the  day  and  year  in  that  behalf 
above  mentioned,  &c. 

^"^"t  "b^       For  that  whereas  the  said  plaintiff  heretofore,  that  is  to  say,  in  — 

tained  in    Term,  in  the  • year  of  the  reign  of  our  lord  the  now  king  (op),  in  his 

the  court  majesty's  court,  before  the  barons  of  the  Exchequer,  holden  at  the  king's 
^f  ^*"  courts,  Dublin,  in  the  kingdom  of  Ireland,  to  wit,  at  Westminster,  in  the 
or  C.  P.  county  of  Middlesex,  by  the  consideration  and  judgment  of  tlie  same 
in  Ireland  court,  recovered  against  the  said  defendant  as  well  a  certain  debt,  of  — L 

(u)  As  to  this  averment,  see   1   Saund.  — 3  Taunt.  85. 

307.  (x)  If  in  C.  P.  say,  «♦  in  the  court  of  our 

(t^)  An  Irish  judgment,  whether  before  said  lord  the  king,  of  his  common  bench  of 

qr  since  the  Union,  is  not  matter  of  record,  his  kingdom  of  Ireland,  holden  at  the  kin|r's 

4  B.  &  C.  411,  and   cases  there  cited,  and  court  in  the  city  of  Dublin,  in   and  for  the 

see  notes,  ante,  234  a.  414.     It  is  best  to  de-  said  kingdom  of  Ireland,  to  wit,  at,  &c.  in, 

dare  in  assumpsit  when   the  original  con-  &c.  before,  &c.  and  his  brothers,  then  his 

sideration  for  the  judgment  cannot  be  stat-  majesty's  .justices  of  the  bench  aforesaid, 

ed  in  an  action  of  debt,  and  that  plaintiff  by  the  consideration  and  judgment,  &o. 
may  declare  in  aMumiwit,  see  ante,  243,  n. 
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steriiDg  money  of  the  kingdom  of  Ireland,  *as  also  £ —  of  13ce  sterling,  oWjvdo- 
mooey,  which  were  then  and  there  in  and  by  the  said  court  adjudged  to  l"'"'*- 
the  said  plaintiff,  and  with  his  assent  for  his  damages  occasioned  by  de- 
taining that  debt,  whereof  the  said  defendant  was  convicted,  as  by  the  re- 
cord and  proceedings  thereof,  remaining  in  the  said  court,  before  the  said 
barons  of  the  exchequer  aforesaid,  may  more  iiilly  appear,  which  said 
judgment  still  remains  in  the  said  court  in  its  full  force  and  effect,  not  in 
any  wise  reversed,  annulled,  set  aside,  paid  off,  satisfied  or  discharged. 
And  the  said  plaintiff  in  fact  saith,  that  the  debt  and  damages  aforesaid, 
in  form  aforesaid  recovered,  at  the  time  of  the  recovery  thereof,  were,  and 
from  thence  hitherto  have  been,  and  still  are  of  great  value,  to  wit,  of  the 
value  of  £ — of  lawiiil,  &c.  to  wit,  at,  &c.  (venue)  aforesaid,  and  that 
the  said  plaintiff  hath  not  as  yet  obtained  execution  of  the  said  judgment, 
whereby  an  action  hath  accrued  to  the  said  plaintiff,  to  demand  and  have 
of  and  from  the  said  defendant  the  said  sum  of  £ — ,  parcel  of  the  said 
sum  above  demanded. — [Add  counts  an  the  original  considerationy  if  it 
he  the  subject  of  an  action  of  debt — money  count — account  stated  and 
breach.] 

For  that  whereas,  before  the  recovery  of  the  judgment  hereinafter  men-  By  the 
tioned,  in  the  ninth  year,  fcc.  at  Dublin,  in  the  kingdom  of  Ireland,  to  wit,  ^^""llJ^h  ^^ 
at  Westminster,  a  certain  act  of  parliament  was  then  and  there  duly  made  judgment 
in  and  for  the  then  kingdom  of  Ireland,  whereby  it  was,  amongst  other  being  ai. 
things,  duly   enacted,  "that  where  any  conusee  or  conusees  of  a  'judg-  Jy^the* 
'  ment  or  judgments,  statute  staple  or  statute  merchant,  his,  her,  or  their  Irish  Act 
executors  or  administrators,  should  assign  the  same  to  any  person  or  per-  ^  ^^  ^ 
sons  whatsoever,  such  conusee  or  conusees,  his,  her,  or  their  executors  or  Geo.  2.  c. 
administrators,  should  also  perfect  a  memorial  of  such  assignment,  under  H.  (y). 
his,  her,  or  their  hand  and  seal,  upon  parchment  or  vellum,  attested  by 
two  or  more  credible  witnesses,  which  memorial  should  contain  the  name 
or  names  and  addition  of  the  person  or  persons  to  whom  such  judgment 
or  judgments,  statute  staple  or  statute  merchant,  should  be  assigned,  and 
the  sum  or  sums  of  money  mentioned  in  such  assignment  or  assignments, 
to  be  remaining  due  and  unsatisfied  upon  such  judgment  or  ^judgments,    [*488] 
statute  staple  or  statute  merchant,  with  the  day  and  year  when  such  as- 
signment or  assignments  was  or  were  perfected  ;    and  that  one  of  the 
witnesses  to  such  memorial,  who  should  be  a  witness  to  the  assignment 
of  such  judgment  or  judgments,  statute  staple  or  statute  merchant,  should 
make  an  affidavit,  at  the  foot  of  such  memorial,  of  the  true  perfection 
of  such  assignment  and  memorial,  before  the  respective  officer  or  officers, 
when  such  judgment  or  judgments,  statute  staple,  or  statute  merchant, 
was,  were,  or  should  be  entered,  his,  her,  or  their  legal  deputy  or  depu- 
ties, or  before  any  one  of  the  judges  of  the  four  courts  at  Dublin,  or  be- 
fore any  one  of  the  judges  of  his  Majesty's  courts  at  Westminster,  who 
were  respectively  thereby  empowered  to  take  such  affidavit  or  affidavits, 
which  memorial    and   affidavit   should   be   lodged   in   the  proper  office 
where  such  judgment  or  judgments,  statute  staple  or  statute  merchant, 
was,  were,  or   should   be  entered  ;   and  the  several  officers  of  the  said 

(y)  These  statutes  are  confined  to  jadgments  by  eogtumt.    The  asaignee  may  sue  in 
this  coontrv  in  his  own  name.    3  Taunt.  82. 
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courts  were  thereby  required  to  enter  sucb  memorial  of  such  assignnieitt, 
statute  staple  or  statute  merchant,  in  a  roll  or  rolls  of  parchment  or  veU 
lum,  to  be  kept  for  that  purpose  in  such  respective  ofBce  or  offices, 
where  such  judgment  or  judgments,  statute  staple  or  statute  merchant, 
was,  were,  or  should  be  entered  ;  and  such  officer  or  officers  was  and 
were  truly  required  to  indorse  on  such  assignment  or  as^gnments  the 
day  of  tlie  month  and  year,  and  hour  of  the  day  whereon  such  memori- 
al or  memorials  was  or  were  so  lodged  and  proved,  and  for  the  more 
easy  and  speedy  method  of  finding  such  assignment  or  assignments ; 
which  respective  officers  should  enter  the  number  and  roll  where  such 
assignment  or  assignments  was  or  were  registered,  at  the  foot  of  each 
respective  judgment  or  judgments,  statute  staple  or  statute  merchant,  so 
assigned ;  for  all  which  indorsements,  entries,  and  affidavits  upon  each 
respective  memorial,  the  sum  of  6$.  8d.  should  be  paid,  and  no  more ; 
and  that  from  and  after  such  time  as  such  memorial  and  memorials  of 
such  assignment  or  assignments  should  be  entered  on  such  roll  as  afore- 
said, it  should  and  might  be  lawful  for  the  assignee  or  assignees  of  sucb 
judgments,  statute  staple,  or  statute  merchant,  his,  her,  or  their  executors, 
administrators,  and  assigns,  and  for  no  other  person  or  persons  whatso- 
ever, to  revive  such  judgment  or  judgments,  statute  staple  or  statute 
merchant,  from  time  to  *time,  in  his  or  their  own  names,  and  take  out 
one  or  more  execution  or  executions  on  the  same,  in  the  name  or  names 
of  such  assignee  or  assignees,  his,  her,  or  their  executors  or  administra- 
tors, and  to  sue  forth,  execution  or  executions  thereof,  reciting  the  special 
matter,  and  also  to  discharge  and  release  the  same,  and  also  in  his,  her, 
or  their  own  proper  name  or  names  to  enter  satisfaction  on  the  re- 
cord of  such  judgment  or  judgments,  statute  staple,  or  statute  merchant, 
in  as  full  and  ample  a  manner,  to  all  intents  and  purposes,  as  the  conu- 
see  or  conusees  of  such  judgment  or  judgments,  statute  staple,  or  statute 
merchant,  his,  her,  or  their  executors  or  administrators,  could  or  might 
do ;  and  that  the  conusor  or  conusors  of  such  judgment  or  judgments, 
statute  staple,  or  statute  merchant,  his,  her,  or  their  executors  or  admin- 
istrators, might,  upon  payment  to  such  assignee  or  assignees,  plead  pay- 
ment specially  to  such  assignee  or  assignees  ;  and  that  such  assignee  or 
assignees,  his,  her,  or  their  executors  or  administrators,  might  from  time 
to  time  assign  the  same  over  in  manner  aforesaid,  such  assignment  or 
assignments  should  be  proved  and  registered  in  the  respective  offices  in 
the  manner  as  aforesaid,  and  such  assignee  or  assignees  might  revive  or 
sue  out  execution  in  his,  her,  or  their  own  name  or  names,  and  discharge 
or  acknowledge  satisfaction  on  such  judgment  or  judgments,  statute  sta- 
ple, or  statute  merchant,  in  manner  aforesaid,  any  law,  usage,  or  custom 
to  the  contrary  in  any  wise  notwithstanding  ;  and  it  was  thereby  provid- 
ed, that  the  conusor  or  conusors  of  such  judgment  or  judgments,  statute 
staple,  or  statute  merchant,  his,  her,  or  their  heirs,  executors,  or  adminis- 
trators, should  have  the  same  remedy  and  defense,  both  in  law  and  equity, 
against  the  assignee  or  assignees  of  such  judgment  or  judgments,  statute 
staple,  or  statute  merchant,  his,  her,  or  their  representatives,  which  he, 
she,  or  they  could  or  might  have  had  against  the  conusee  or  conusees  of 
the  same,  his,  her,  or  their  representatives,  in  case  no  such  assignment 
or  assignments  had  been  made :''      And  the  said  plaintiff  further  saitfa. 


ON  Bicx>Bm.  489 

<  tet  after  the  making  of  the  said  statute,  apd  before  the  recorery  of  th^  ^j^*^* 

<  judgment  hereinafter  mentioned,  to  wit,  in  the  twenty-fifth  year  (z)  of  the    ****'*" 

*  reign  of  our  said  late  sovereign  lord  George  the  Second,  at  Dublin  afore-    r^^Q^-i 
<siid,  in  the  daid  then  kingdom  of  Ireland,  to  *wit,  at,  be.  (venue),  a  cer-    I        •■  . 
<taia  other  act  of  parliament  was  then  and   there  made,  in  and  for  the 

<said  kingdom  of  Ireland,   whereby  it  was,  amongst  other  things,   duly 

<  enacted, '<  That  every  assignee  or  assignees  of  every  judgment  (a)  or  judg- 
ements, statute   staple,  or  statute  merchant,  that  were  then  assigned  or 

<  should  thereafter  be  assigned  on  record  by  virtue  of  the  said  first-men- 

*  tioned  act,  his,  her,  or  their  executors,  administrators,  or  assigns,  might  not 
'only  receive  such  judgment  or  judgments,  statute  or  statutes,  from  time  to 

*  time,  in  his,  her,  or  their  own  name  or  names,  and  take  out  one  or  more 

*  execution  or  executions  thereon  for  the  recovery  of  his,  her,,  or  their  de- 

*  mands  thereon,  as  by  the  said  act,  amongst  other  things,  was  directed, 
'but  also  such  assignee  or  assignees  of  such  judgment  or  judgments,  sta- 
'  tute  staple,  or  statute  merchant,  then  assigned,  or  thereafter  to  be  assign- 
'  ed,  by  virtue  of  the  said  act,  his,  her,  or  their  executors,  administrators, 
'  or  assigns,  might  bring  an  action  of  debt,  or  otherwise  proceed  or  sue 
'  thereon,  in  his,  her,  or  their  own  name  or  names,  and  be  considered,  to 
'all  intents  and  purposes,  in  the  place,  stead,  and  condition,  either  in  law 
'or  equity,  of  the  assignor  or  assignors."  And  the  said  plaintiff  further 
saith,  that  after  the  making  of  the  said  statute,  to  wit,  on,  &c.  to  wit,  at, 
be.  (venue)  aforesaid,  the  said  defendant,  together  with  one  E.  F.  by 
their  certain  writing  obligatory,  sealed  with  their  respective  seals,  and 
bearing  date  the  day  and  year  last  aforesaid,  became  jointly  and  severally 
bound  unto  one  G.  H.  therein  mentioned,  in  the  sum  of  — L  of  good 
and  lawful  money  of  Great  Britain,  to  be  paid  to  the  said  G.  H.  or  his 
lawful  attorney,  executors,  or  administrators;  and  that  for  securing  the 
payment  and  satisfaction  of  the  said  bond,  the  said  defendant,  together 
with  the  said  E.  F.  afterwards,  to  wit,  on,  &c.  at,  be.  executed  a  certain 
wanant  of  attorney  to  M.  N.  and  N.  O.  gentlemen,  attornies  of  his  Ma-  Wamuit 
jesty's  court  of  Exchequer  in  Ireland,  or  any  of  them  or  any  other  attor-  of^tUif 
aey  of  any  other  court  of  record  in  Great  Britain  or  Ireland,  or  elsewhere ;  ^^^' 
these  are  to  authorize  you,  or  any  of  you,  to  appear  for  us,  C.  D.,  and 

E.  F.  of,  &c.  or  any  or  either  of  us,  and  to  confess  one  or  more  judgment 

^  judgments  as  of  any  term  or  time  in  the  said  court  of  Exchequer,  or 

of  any  other  court  of  record  in  ^Ireland,  Great  Britain,  or  elsewhere,  by    [•491] 

-^I  am  not  informed — He  said  nothing — He  hath  acknowledged  the  ac-- 

^^i  or  otherwise,  upon  one  or  more  declarations,  to  be  filed  against  us, 

w  any  or  either  of  us,  by  himself,  for  the  whole,  at  the  suit  of  G.  H.  of, 

be.  his  executors  or  administrators,  upon  a  bond  bearing  date  herewith, 

of,  be.  indorsed  for  the  payment  of,  &c.  with  the  lawfiil  interest,  as  in 

^a  said  bond  is  mentioned,  and  for  your  or  any  of  your  so  doing  this  shall 

be  your  sufiicient  warrant;  and  we  do  hereby  for  us,  our,  and  each  of  our, 

"^9  executors,   or   administrators,  jointly  and    severally   authorize   and 

empower  you  to  release  all  errors  that  may  be,  in  or  about  entering  and 

obtaining  the   said  judgment.     And    the   said  plaintiff  further  saith,  that 

uie  said  G.  H.  after  the  makmg  of  the  said  Statute,  and  after  the  making 

(<)  25  Qeo.  2.  e.  14.    See  3  Taont.  83.        ments  obtoined  by  cognovit,    8  Taunt.  8S. 
(•)  TJiii  provieion  ia  confined  to  jadg- 
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OK  jvDc*  of  the  said  writing  obligatory,  and  the  said  warrant  of  attorney,  to  wit,  in 
mwrnn.    »p|4jjjty  Term,  in  the  42d  year,  &c.  before,  &c.  and  his  brethren,  justices 
of  our  said  lord  the  king,  of  his  common  bench  of  his  kingdom  of  Ireland, 
under  and  by  virtue  of  the  said  warrant  of  attorney,  impleaded  the  said 
defendant  in  a  certain  plea  of  debt  upon  the  said  writing  obligatory  in  the 
said  warrant  of  attorney  mentioned,  the  same  being  the  said  writing  ob- 
ligatory so  made  as  aforesaid,  and  that  one  G.  H.  under  and  by  virtue  of 
the  said  warrant  of  attorney,  as  the  attorney  of  and  for  the  said  defend- 
ant, duly  appeared  to  the  said  action  in  the  said  court,  and  the  said  de- 
fendant, by  the  last-mentioned  G.  H.  his  attorney,  came  and  defended  the 
wrong  and  injury,  when,  &;c.  and  so  forth,  and  said  he  could  not  deny 
the  said  action  of  the  said  G.  H.  the  said  conusee,  nor  but  that  he  owed 
him  the  aforesaid  sum  of,  &c.  in  manner  and  form  as  the  said  G.  H.  the 
said  conusee,  had  declared  against  him ;  therefore  it  was  considered  that 
the  said  G.  H.  the  conusee  should  recover  against  the  said  defendant  his 
debt  and  his  damages,  by  reason  of  the  detaining  his  said  debt,  to  wit, 
— L  adjudged  to  the  said  G.  H.  the  conusee,  by  the  said  court,  at  his  re- 
quest, whereof  the  said  defendant  was  convicted ;  as  by  the  record   and 
proceedings  thereof,  remaining  in  the  said  court,  before  his  said  Majesty's 
justices  of  the  bench  aforesaid,  more  fully  appears  (b)  ;  by  means  of  wh»ch 
said  several  premises,  the  said  G.  H.  became  and  was  the  conusee  of  the 
said  judgment,  which  said  judgment  still  remains  in  the  said  court  in  iiill 
[*492]    force  and  effect,  not  in  any  *wise  reversed,  annulled,  set  aside,  paid  off, 
Mm^nln'*  satisfied  or  discharged.     And   whereas  also  afterwards,  and   alter  the  re- 
thejudg-    covery  of  the   said  judgment,  in   his  said  Majesty's   court  of  the   bench 
ment.        aforesaid,  in  the  said  kingdom  of  Ireland,  to  wit,  on,  &;c.  at,  &0.   (venue) 
by  a  certain  indenture  bearing  date,  on,  be.  made  between  one  B.  G.  of 
the  first  part,  one  P.  Q.  of  the  second  part,  the  said  G.   H.  of  the  third 
part,  and  the  said  A.  B.  of  the  fourth  part,  which  said  indenture,  sealed 
with  the   seal  of  the  said  G.  H.   the  said  plaintiff  now   brings  here  into 
court,  the  date  whereof  is  the  day  and  year  last  above  mentioned,  the 
said  G.  H.  the  conusee  of  the  said  judgment  as  aforesaid,  for  the  consi- 
derations therem  mentioned,  did  bargain,  sell,  assign,  transfer,  and  make 
over  unto  the  said  plaintiff  the  said  judgment  debts,  and  all   the  money 
then  due  or  forever  diereafter  to  grow  due  thereon,  for  principal,  interest, 
and  costs,  to  have  and  to  hold  the  same  unto  the  said  A.  B.  his  execute, 
administrator,  or  assigns,  as  his  and  their  own  proper  goods  and  chattels 
for  ever,  as  by  the  said  indenture,  reference,  be.     And  whereas  also,  af- 
ter the  making  of  the  said  indenture,  to  wit,  on,  &C.  at,  &c.  (venue)  the 
said  plaintiff  did,  in  pursuance  of  the  said  first-mentioned  Statute,  make  a 
memorial  of  the  said   assignment  of  the  said  judgment,  under  his   hand 
and  seal,  upon  parchment,  attested  by  two  credible  witnesses,  and  did  then 
and  there  sign   and  seal  the  same,  which  said  memorial  did  contain  the 
name  and  addition  of  the  person  assigning  the  said  judgment,  to  wit,  of 
the  said  G.  H.  the  conusee,  and  the  name  of  the  person  to  whom  the 
same  was   so  assigned,  to  wit,  the  said  plaintiff,  and  the  sums  mentioned 
in  the  said  assignment  to  be  remainmg  due  upon  the  said  assignment;  and 
the  said  plaintiff  further  saith,  that  afterwards,  to  wit,  on  &c.  one  of  the  wit- 
nesses to  the  said  last-mentioned  memorial,  who  was  witness  to  the  said  as- 


(b)  See,  as  to  this  aTerment,  Doagl.  1.— 5  Eaat,  473 
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agnmdnt,  to  wit,  one  Z»  did  make  an  affidavit  at  the  foot  of  the  said  lastr  <w  j«d«« 

meotioDed  memorial,  before one  of  bis  Majesty's  justices  of  bis  court    ****** 

of  K.  B.  at  Dublin,  to  wit,  at,  &c.  as  one  of  the  judges  of  our  said  lord 
the  king  as  aforesaid,  in  Ireland  aforesaid  ;  and  the  said  Z.  thereby  made 
oath  and  swore,  that  he  was  a  subscribing  witness  to,  and  saw  the  said 
deed  of  assignment  duly  executed  by  the  said  6.  H.  and  other  executing 
parties  thereto,  and  also  saw  the  memorial  duly  executed  by  the  said  plain- 
tiff, and  also  by,  he.  [the  other  parties  thereto]  and  that  the  name  of  Z. 
subscribed  as  a  witness  thereto,  was  the  said  Z.'s  proper  name  *and  band-  [*493] 
wilting,  and  which  said  memorial  and  affiadvit  were  afterwards,  to  wit, 
OD,  be.  entered  in  the  proper  office  where  such  judgment  should  be  en- 
tered, and  the  said  memorial  was  then  and  there  diidy  perfected,  according 
to  the  Statute  aforesaid,  and  ^hich  said  memorial  of  Uie  said  assignment, 
afterwards,  to  wit,  on,  &;c.  was  duly  entered  in  the  prothonotary's  office 
of  his  Majesty's  court  of  C.  P.  in,  &;c.  aforesaid,  in  a  roll  of  parchment 
kept  for  that  purpose  in  the  said  office,  and  the  said  number  and  roll 
where  the  said  assignment  was  registered,  was  then  and  there  duly  enter- 
ed at  the  foot  of  the  said  judgment  on  the  roll,  where  the  said  assignment 
was  entered  as  aforesaid ;  by  means  whereof,  and  according  to  the  form 
of  the  Statute  in  such  case  made  and  provided,  he  the  said  defendant, 
then  and  there  became  liable  to  pay  to  the  said  plaintiff,  the  said,  &c. 
when  he  the  said  defendant  should  be  thereunto  afterwards  requested,  to 
wit,  at,  be.  (venue)  ;  and  the  said  plaintiff  in  fact  saith,  that  the  said 
debt  and  damages  aforesaid,  in  form  aforesaid,  so  recovered  at  the  time  of 
the  recovery  thereof,  were,  and  from  thence  hitherto  have  been,  and  still 
are,  of  great  value,  to  wit,  be.  of  lawful,  be.  to  wit,  at,  be.  (yefnue) 
whereby,  be.  {actio  accrevity  be.)  yet,  be. 

Pledges,  be. 
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BY    PARTY   GRIEVED.  BY   PARTY 

ORIXTXD. 

[Commencement  in  debty  as  ante,  384,  n.] — For  that  whereas  the  said  Landlord 
defendant,  before  and  at  the  time  of  the  ^givmg  of  the  notice  and  making  ^t'on 

the  demand  as  hereinafter  mentioned,  and  from  thence  until  and  upon  the  itat.  4. 

Oeo.  2.  o. 

(e)  fij  the  4  Geo.  2  c.  28.  s.  I.  tenants  tenants  in  common  cannot  jointly  sae  for  j^jLvu'  **' 

holding  over  lands,  &c.  after  the  expiration  double  valoe  for  holding  over  unless  there  ^,^_  a.- 

of  the  term,  and  after  demand  made,  and  had  been  previously  a  joint  drnnise  from  ngf  gni*. 

notice  in  writing  given  by  the  landlord^  are  them.)  tinir  in  ' 

to  forfeit  double  the  yearly  value  of  the        When  the  tenant  gives  notice  to  quit,  and  imJLy^u-e 

premises,  to  be  recovered  by  action  of  debt^  holds  over,  he  forfeits  double  rent,  under  ^^  ^ 

Aod  it  cannot  be  recovered  by  (fifrrwtf, 8  Burr,  the  11  Geo.  2.  c.  19.  s.  18,  recoverable  ei-  i.ndlord*s 

1605.— Vin.    Ab.   Distress^    E. — Bla.   Rep.  ther  in  assumpsit,  or  debt,  or  by  distress,  see  notice  fc). 

^•—4  B.  &  Ores.  922,  and  see  the  prece-  3  Burr.  1603.  and  see  form  in  that  act  in     r#^n^i 

denu  and  law  on  this  act,  5  Burr.  2694.— 1  assumpsit,  ante,  45  ;  in  debt,  post,  495  ;     L  4sf4J 

I^ew  Rep.  174.— 8  East,  358.  361.— 9  East,  and  see  the  notes,  post,  495. 
310.-10  East,  48.-2  Campb.  453.— Selw.        The  Stat.  4  Geo.  2.  c.  28,  is  a  remedial 

N.  P.  628. — 7  Wentw.  Index,  564,  and  1  law,  and  should  therefore  be  construed  li- 

Chit.  Col.  SUt.  666.    (Wilkinson  v.  Hall,  1  berally,  5  Burr.  2694. '  It  has  been  consi- 

King.  N.  C.  713 ;  where  il  was  held,  that  dered  Uiat  a  tenant  holding  over  under  a 
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VJ^t^ ^*y   ^^ ^^'   ^' (^**  ^  ^^^^  ^**   tenancy  determimti) 

'*****^    held  and  enjoyed  a  certain  messuage,  and  lands,  tenements,  and  premi* 
S0S  (d)f  with  the  appurtenances,  situate  in  the  county  of  ,as  tenants 

thereof  to  the  said  plaintiff,  that  is  to  say,  as  tenant  thereof  fiom  year  to 
year  (e)  for  so  long  as  the  said  plaintiff  and  defendant  should  respect- 
ively please,  the  reversion  of  the  said  premises,  with  the  appurtenances, 
during  all  that  time  belonging  to  the  said  plabtiff,  to  wit,  at,  &c.  (venue) 
aforesaid ;  and  thereupon  whilst  the  said  defendant  so  held  and  enjoyed 
the  said  tenements  with  the  appurtenances,  as  tenant  thereof  to  the  said 
plamtiff  as  aforesaid,  and  whilst  the  said  reversion  (/)  so  belonged  to  the 
said  plaintiff  as  aforesaid,  to  wit,  on,  &c.  (^Ae  date  of  the  notice)  at,  &c. 
(venue)  he  the  said  plaintiff  gave  a  notice  in  writing  (g)  to  the  said  de- 
fendant, and  then  and  there  demanded  (h)  and  required  him  the  said  de- 

fair  claim  of  right,  ii  not  within  the  act,  al-  mand,  and  the  wife  need  not  be  joined,  1 

though  it  hai  been  decided  eventually  that  New  R.  174. 

he  has  no  right,  5  Esp.  203,  and  see  9  East,        An  administratrix  of  an  executor  ctonot 

313,  but  this  surely  is  questionable.     The  sustain  an  action  on  this  act,  althonirh  the  te- 

statute  extends  only  to  tenants  for  life  or  nant  has  attorned  to  her  without  taking  td- 

years,  and  not  to  tenants  for  a  less  term,  as  ministration,  de  bonis  non,  to  the  first  tetU- 

a  week  or  the  like,  2  Campb.  46Z.—Sed  tor,  1  B.  ^P.310. 

vide  Co.  Lit.  54  b.  Jn  an  action  for  double  rent  on  the  ■la- 

To  entitle  the  plaintiff  to  recoyer  under  the  tute  for  holding  oyer  after  notice,  the  jury 
act,  the  notice  to  quit  must  be  by  the  land-  may  find  for  so  much  as  the  tenant  appean 
lord,  and  the  demand  in-  writings  3  Burr,  to  baye  oyer-held,  without  reference  to  the 
1607.— 1  New  R.  180,  n.  and  it  must  also  sum  demanded,  so  that  it  be  not  more  than 
be  a  yalid  notice,  binding  on  each  party,  7  that  sum,  Loffl,  275.  And  after  a  landJord 
D.  &R.  411.^-4  B.  Sl  C.  922,  S.  C.  A  no-  has  recoyered  in  ejectment  against  his  te- 
tice  to  quit,  stating  that  **  or  else  I  shall  in-  nant,  he  may  maintain  debt  upon  the  aboTe 
sist  upon  double  rent,*'  does  not  giye  the  atat.  4  Geo.  2.  c.  28.  a.  1.  for  double  the 
tenant  an  option  of  continuing  tenant  at  the  yearly  yalue  of  the  premises,  daring  the 
double  rent,  Dongl.  175.  A  second  notice  time  the  tenant  held  oyer  after  the  eipira- 
to  quit,  giyen  before  cr  after  the  expiration  tioa  of  the  landlord's  notice  to  quit,  9  East, 
of  the  first,  will  not  bar  the  landlord's  right  310.  In  an  action  for  double  yalae,  aad 
to  the  double  rent,  1  T.  die.  R.  53.  A  re-  also  for  use  and  occupation,  the  defendant 
oeiyer  appointed  by  the  Court  of  Chancery  paid  the  aingle  rent  into  court  upon  the  lat- 
in a  suit  depending,  is  a  sufficient  agent  to  ter  count,  and  the  plaintiff,  by  taking  it  oot, 
ffiye  the  notice,  5  Burr.  2694. — 1  B.  &  P.  was  held  not  to  waive  his  right  under  tka 
385.  former,  so  as  to  be  subject  to  nonsuit  there- 

Also  to  entitle  the  landlord  to  recoyer,  he  on,  but  that  the  case  ought  to  haye  gone  ts 

must  haye  demanded  the  deliyery  of  the  the  jury,  10  East,  48. 
possession  of  the  premises  ;  it  seems,  how-         (d)  The  words  of  the  act  are,  "  laadii 

eyer,  that  the  notice  to  quit  in  writing,  is  tenements,  or  hereditaments.' 
of  itself  a  sufficient  demand,  2  Bl.  Rep.        (s)  The  act  does  not  seem  to  extend  to  a 

1075.-5  Burr.  2694.  tenant  for  less  than  a  year.— 2  Canpb.  4S3. 

Though  a  demise  be  for  a  certain  time,  a  — Sed  vide  Co.  Lit.  54  b. 
demand  of  possession  and  notice  in  writing,        (/)  The  act  mentions  only  reyerfionen, 

^kc.  are  necessary  to  entitle  the  landlord  to  or  remainder-men. 

double  rent  or  yi^ue,  but  such  demand  may        (g)  A  notice  in  writing  is  necessary,  ky 

be  made  aboye  six  weeks  after  the  expira-  the  express  words  of  the  statute,  1  Nev 

tion  of  the  tenancy,  if  the  landlord  haye  Rep.  180,  n.  a. — Burr.  603. 1607. 
done  no  act  in  the  mean  time  to  acknow-        (A)  The  precedents  sometimes  ruo,  ^  aod 

ledge  the  continuation  of  it ;   and   if  the  thereby  then  and    there    demanded,"  A,c 

tenant  hold  oyer,  he  will  be  entitled  to  founded  on  the  decision  in  5  Burr.  2694. 

double  yalue  fVom  the  time  of  such  de-  and  1   New   Rep.  174, 179,  that  the  notice 

mand  ;  but  if  the  rent  be  reserved  quarter-  itself  is  a  sufficient  demand,  and  that  there- 

ly,  and  the  demand  be  made  in  the  middle  fore  no  fresh  demand  after  the  expiratioa 

of  a  quarter,  the  landlord  cannot  recoyer  of  the  tenancy,  need  be  ayerred  or  proved. 

•ingle  rent  for  the  antecedent  fraction  of  It  may,  howeyer,  be  adyisable,  when,  in 

such  quarter,  8  East,  358.  fact,  a  demand  of  possession  has  been  mads 

If  the  notice  is  giyen  to  a  woman  who  after  the  expiration  of  the  notice  to  quit, 

afterwards  marries,  the  action  for  not  de-  at  least  in  one  count,  before  the  statemeat 

liyering  up  possession  may  be  maintained  of  the  holding  oyer,  to  aver  as  foliowi: 

against  the  husband,  without  any  new  de-  "  And  the  said  plaintiff  in  faot  faith,  that. 
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fendant  to  deliver  up  the  possession  of  the  said  tenements,  with  the  ap»  b^  fabtt 
purtenanceSy  to  the  said  plaintiff,  on  the  said,  &c.  on  which  day  the  term,  *''*^^* 
«Ute,  and  interest  of  the  said  defendant  in  the  said  tenements,  with  the 
appurtenances,   determined,   to  wit,    at,  &c.  (venue). — Neyertheless  the 
said  defendant,  not  regarding  the  Statute  in  such  *case  made  and  provide   p*495] 
ed,  did  not  nor  would,  on  the  determination  of  the  said  term  as  aforesaid, 
deliTer  the  possession  of  the  said  tenements,  with  the  appurtenances,  to 
tbe  said  plaintiff,  according  to  the  said  notice  so  given,  and  the  said  de^ 
mand  so  made  as  aforesaid,  but  wholly  neglected  and  refiised  so  to  do,  and 
00  the  contrary  thereof,  he  the  said  defendant  wilfully  held  over  the  said 
tenements,    with   the   appurtenances,  after  the  detennination  of  the  said 
Terai,  and  after  the  said  notice  so  given,  and  the  said  demand  so  made  as 

aforesaid,  for  a  long  space  of  time,  to    wit,  for  the   space  of then 

next  following,  during  all  which  time  the  said  defendant  did  keep  the 
said  plaintiff  out  of  the  possession  of  the  said  tenements,  with  the  appur- 
toiances  (he  the  said  plaintiff  being,  during  all  that  time,  entitled  to  the 
possession  thereof),  to  wit,  at,  &c.  aforesaid,  contrary  to  the  form  of  the 
Statute  m  such  case  made  and  provided  (t).  And  the  said  plaintiff  avers, 
that  the  said  tenements,  with  ihe  appurtenances,  during  the  said  time  of 
holding  over  the  same,  and  keeping  the  said  plaintiff  out  of  the  possession 
thereof  as  aforesaid,  were  of  great  yearly  value,  to  wit,  of  the  yearly  value 
of  £ — ,  of  lawful,  &c.  and  by  reason  of  the  premises,  and  by  force  of  the 
Statute  in  such  case  made  and  provided,  the  said  defendant  became  liable 
to  pay  to  the  said  plamtiff  a  large  sum  of  money,  to  wit,  the  sum  of  £ — 
of  like  lawful  money,  being  at  the  rate  of  double  the  yearly  value  of  the 
said  tenements,  with  the  appurtenances,  for  so  long  a  time  as  the  same 
were  so  detained  as  aforesaid,  to  wit,  at,  be.  (venue)  aforesaid,  and  thereby, 
and  by  force  of  the  said  Statute,  an  action  hath  accrued  to  the  said  plain- 
tiff, to  demand  and  have  of  and  from  the  said  defendant  the  said  sum  of 
£ —  parcel  of  tbe  said  sum  above  demanded. — [Add  a  county  as  suggested 
m  494,  n.  if  the  facts  aUow  it,  also  add  two  counts  in  debt  for  use  and  oo 
CKpo/um,  the  account  stated,  and  common  conclusion.] 

[Commencement  in  debt,  as  usual,  an^e,  384.] — ^For  that  whereas  the  Bj  land- 
said  defendant,  before  and  at  the  time  of  ihe  giving  of  the  notice  herein-  Jjlfinatte- 
after  mentioned,  held  and  enjoyed  a  certain  messuage  and  premises  with  nant,  on 
the  appurtenances,  situate  in  the  county  of  S.  as  tenant  tiiereof  to  the  ^  ^^ 
said  plaintiff,  from  year  to  year  (I),  for  so  long  a  time  as  they  the  said  19,  g.  ig/ 

for  doable 
rant,  for 


panti- 

pQsieMion  of  the  said  tenements,  with  the  conclucfe. — Com.  Dig,  **  JicHan  on  Statute"  anee  of 

ippoitenancefl,  as  aforesaid,  and  the  said  G.  Reg.  firey.  73. — ^Lutw.  1548. — Dyer,  85  tenant** 

pUiotiff  was    entiUed    to    the    possession  a. — 1  Saund.  135,  n.  3.  notice  (kV 

thereof,  to  wit,  on,  Ac.  the  said  plaintiff,  (k)     See  the   form  in   7   Wentw.  133, 

^7  &  certain  notice  in  writiDj^,  then  and  which  appears  to  have  been  hastily  framed, 

tliere  made  and  signed  by    him,  and  deli-  See  the  form  for  doable  yalue  where  notice 

vered  to  the  said  defendant,  demanded  and  is  given  by  landlord^  on  the  4  Geo.  2  c.  2. 

required  the  said  defendant  to  deliver  the  ante.  493.-3  fiarr.   1603.     (Tenant  may 

poneuion  of  the  said  tenements,  with  the  afterwards  quit  without  notice,  and  not  lia^ 

appurtenances,  to  the  said  plaintiff,  to  wit,  ble  after  quitting.    1  B.  A;  Adol.  904.) 
*fi  &c.  aforesaid ;   nevertheless,"   &c, — 8        {I)   Any  tenancy  or  any  term,  however 

^>*t,  358.  short,  seems  to  be  within  the  meaning  of 

(0  The  forme  in  5  Bnrr.  2694-^1  New  the  act  of  11  Geo.  2.  c.  19.  s.  18. 

Vol.  n.  50 


41MI  DECLiJlATiOm   IN   DEBT. 

9T  iPABTT  plaintiff  and  the  said  defendant  should  respectively  please,  at  and  ander  a 
«uxvsD.  certab  yearly  rent,  to  wit,  the  yearly  rent  of  £ —  payable  quart^ly  oo, 
&;c.  (stating  days  of  payment).  The  reversion  of  the  said  messuage  and 
premises  with  the  appurtenances,  during  all  that  time  belonging  to  the 
said  plaintiff,  and  the  said  defendant  then  and  there  had  power  to  deter* 
mine  (m)  the  said  tenancy  by  six  months  notice  to  quit  the  said  messuage 
and  premises  so  by  him  holden  as  aforesaid,  to  wit,  at  &c.  (venue)  and 
thereupon  whilst  the  said  defendant  so  held  and  enjoyed  the  said  mes- 
suage and  premises,  with  the  appurtenances  as  aforesaid,  as  tenant  thereof 
as  aforesaid,  to  wit,  on,  be.  (day  when  notice  given)  at,  be.  (venue)  the 
said  defendant  gave  notice  (n)  to  the  said  plaintiff  of  his  the  said  defend- 
ant's intention  to  quit  the  said  messuage  and  premises  on  the,  &c.  {day 
when  notice  expired)  then  next.  Nevertheless  the  said  defendant  not  re- 
garding the  Statute  in  such  case  made  and  provided,  did  not  nor  would, 
according  to  the  said  notice,  deliver  up  the  possession  of  the  said  mes- 
suage and  premises  with  the  appurtenances,  or  any  part  thereof,  at  the 
said  time  so  fixed  and  determined  on  by  the  said  notice  as  aforesaid,  that 
is  to  say,  on  the  said,  &c.  (day  of  expiration  of  notice)  although  the  said 
defendant  was  afterwards,  to  wit,  on  die  day  and  year  last  aforesaid,  at, 
be.  (requested  (o)  by  the  said  plaintiff  so  to  do,)  but  on  the  ccmtraij 
thereof  wrongfully  and  injuriously  held  over  and  kept  and  withheld  the 
possession  of  the  said  messuage  and  premises  with  the  appurtenances 
from  the  said  plaintiff  for  a  long  space  of  time,  &;c.  from  the  day  and 
year  last  aforesaid,  until  and  upon,  be.  (day  when  he  left  the  premiseSy  9r 
if  not  left  say  '^  from  thence,"  hitherto,)  be.  contrary  to  the  said  Statute 
in  such  case  made  and  provided,  by  reason  whereof  [and  by  force  of  the 
Statute  in  such  case  made  and  provided,  an  action  hath  accrued  to  the 
said  plaintiff  to  demand  and  have  of  and  from  the  said  defendant  a  large  sum 
of  money,  to  wit,  the  sum  of  £ —  being  at  the  rate  of  double  the  amount 
of  the  yearly  rent  or  sum  which  he  the  said  defendant  had  paid  to  the 
said  plaintiff  before  the  time  when  he  the  said  defendant  so  refused  to  de- 
liver up  the  possession  of  the  said  messuage  and  premises  as  aforesaid,  m 
respect  of  his  being  tenant  to  the  said  plaintiff  of  the  said  messuage  and 
premises,  and  which  said  last-mentioned  sum  of  money  hath  arisen  and 
accrued,  due  and  payable  to  the  said  plaintiff  during  the  time  when  be 
the  said  defendant  so  wrongfully  kept  possession  of  the  said  messuage  and 
premises  as  aforesaid.] — [Add  a  count  like  that  ante,  49,  and  the  cammtm 
counts  for  use  and  occupation,  money  had  and  received,  account  stated,  and 
breach,] 

By  land-         [Commencem>ent  in  debt,  as  usual,  ante,  384   n.] — ^For  that  whereas  one 

lord,  on  11 

(m)   See  the  preamble  of  the  18th  sec-  rol  notice  under  the  11  Geo.  2.  c.  19.  ».  18, 

tion  of  11  Geo.  2.  c.  19.     The  statute  only  is  sufficient.     A  notice  that  the  tenant  will 

applies  to  cases  wh^re  the  tenant  has  the  quit  as  soon  as  he  can  get  another  situation 

powe.*"  of  determining  his  tenancy  by  a  no-  does  not  bring  a  case  within   the  act,  8 

tice,  and    where   he   has  actually  given   a  Campb.591. 

valid  notice  sufficient  to  determine  his  te-  (o)    Neither  by  the  words  of  the  act,  nor 

nancy,  or  the  bad  notice  has  been  assented  according  to  the  precedent  in  Wentworth, 

to  hj  landlord  in  writing.     7  D.  &  R.  411.  does  this  averment  of  request  appear  to  be 

— 4  B.  &,  C.  922,  S.  C.  necessary,  though  it  cannot  vitiate, but  may 

(n)   In  7  Wentw.  133,  a  notice  in  writing  be  rejected  as  surplusage,  according  to  the 

is  stated  to  have  been  given,  but  according  principle  laid   down  in   Cowp.  663. — 1  T. 

to  3  Burr.  1603, 1  Bla.  Uep.  533,  S.  C.  pa-  R.  430.— Ld.  Ra^m.  171. 


OM  STATUTBi.  4iNkl 

E.  F.  before  and  at  the  time  of  the  committmg  of  the  greirance,  and  the  ^  partt 
fitudulent  and  clandestine  removal  of  the  goods  and  chattels  hereinafter  men*  ^"*^*°' 
tiooed,  held  and  enjoyed  a  certain  messuage  and  premises,  with  the  appurte-  G«o.  2.  c. 
oances,  situate  in  the  county  of  S.  as  tenant  thereof  to  the  said  plaintiff  from  ^^'.'  ?'^^' 
jear  to  year,  [or,  if  for  a  kss  timsy  sttUe  it  accordingly ^  or  if  under  a  hast  Sc*  tenant 
pr  a  longer  tertn^  state  the  tenancy,  as  ante,  307,  be]  for  so  long  a  time  as  in  fraudu- 
tfaey  the  said  plaintiff  anc(  the  said  E.  P.  should  respectively  please,  at  ^^^^[y  ^^ 

1  '  "^   *  movinff 

tnd  under  a  certain   [yearly]  rent  payable  [quarterly]    to  wit,  on,  fee.  hit  g^xlg 
(stating  the  days  of  payment)  the  reversion  of  and  in  the  said  messuage  to  prevent 
ttid  premises,  with  the  appurtenances,  during  all  that  time  belonging  to  fo^  JI^Qt'' 
the  said  plaintiff,  and  under  and  by  virtue  of  which  said  tenancy  the  said  (jy). 
E.  F.  held  the  said  messuage  and  premises,  until  at  and  after  the  time  of 
the  fraudulently  conveying  and  canying  away  of  the  goods  and  chattels 

(p)  See  the  law,  and  caaes  on  the   3d  cavae  the  landlord  diffienltjr  to  find  them,  it 
•ecu  of  11  Geo.  2,  a  19. — 1  Chit.  Col.  Stat,  is  sufficient.  9  price,  301. — Nor  ia  it  necea- 
W9.  sary  to  prove  that  a  distress  was  in  progress. 
Hie  eaaetment  ia  femedial  as  well    as  or  about  to  be  put  in  execution,  or  even 
ftud.    To  make  a  tkird  ptrton  liable,  for  contemplated,  10  Price,  138. 
assisting  in  the  firaudulent  removal,  it  must  On  the  other  hand,  a  creditor,  with  the 
be  pioved  not  only  that  he  so  assisted,  but  assent  of  his  debtor,  may  take  possession 
also  that  he  was  privy  to  the  fraudulent  in-  of  the  goods  of  the  latter,  and  remove  them 
teatfd  B.  &  C.  537.     But  to  make  the  to*  from  th^ premises  for  the  purpose  of  satis- 
asiX  liable,  it  is   not  necessary  io  show  an  fying  a  bona  fide  debt,   without    incurring 
ictatl  participation  in  the  removal,  if  tl^e  the  penalty  inflicted   by  the  above  enact- 
MfMval  was  with  his  privity.    3  D.  &,  K.  ment,  against  person*  aasisting  a  tenant  in 
501.— 1  C.  &,  P.  121,  S.  C.  over-ruling  3  removing  his  goods  from  the  premises,  al- 
Esp.  Rep  15.  though  the  creditor  takes  possession,  know- 
It  has  been  oonstdered,  that  to  bring  a  ing  the  debtor  to  be  in  distressed  circum- 
ease  within  the  meaning  of  the  enactment,  stances,  and   under   an  apprehension  that 
tke  rent  must  be  actually  due  at  the  time  of  the  landlord  would  distrain,  5  M.  ds  S.  200. 
the  removal,  see  3  Esp.  16.     But  this  seems  In  an  action  against  a  person  for  aiding 
mors  than  qneationable,  and  certainly  the  and  assisting  a  tenant  in  removing  and  con- 
words  of  the  aot  do  not  warrant  the  opin*  coaling  his  cattle,  to   hinder  the  landlord 
ioDf  and  see  4  Oampb.  137.    2  Saund.  264.  from  distraining,  the  acts  and  orders  of  the 
The  enactment  does  not  extend  to  the  tenant  are   admissible  evidence  of  his  own 

rds  of  a  stranger,  not  a  tenant,  5  M.  &.  fraud,  and  of  knowledge  on  the  part  of  the 

^  nor  to  the  goods  of  an  under-tenant,  defendant,  if  by  other  evidence  he  is  prov- 

UioQgh  removed  to  avoid  the  distress  of  a  ed  to  have  contributed  to  the  facility  of  it, 

froood- landlord.  Id. — 2  Stra.  787.  and  circumstances  or  suspicion  may  be  laid 

With  respect  to  what  is  a  removal  with-  before  the  jury,  to  prove  such  a  fraudulent 

in  the  enactment,  it  is  to  be  observed,  that  co-operation   as  the  legislature  contemplat- 

tke  words  of  it  are  ^-^ fraudulently  remove  ed.     10  Price,  138. 

or  carry  away,"  which  differs  from  the  1st  Tho  4th  sect,  of  the  11  Geo.  2.  c.  19, 
ieetbo,  wherein  the  words  are  *'  fraudu-  enacts,  that  if  the  value  of  the  gooda  does 
l«ntlj  or  clandestinely."  The  statute  ap-  not  exceed  50/.  the  landlord  may  have  re- 
plies to  all  cases  where  a  landlord  is,  by  course  to  and  have  a  summary  remedy  be- 
the  conduct  of  his  tenant,  in  removing  fore  two  justices,  but  that  enactment  doea 
fixxls  from  premises  for  which  rent  ia  not  take  away  the  jurisdiction' of  the  aupe- 
^0^1  turned  over  to  the  barren  right  of  rior  courts,  and  the  landlord  may  S4ie,  see 
bringing  an  action  for  such  rent ;  and  there-  M.  &  M.  C.  N.  P.  175— Holt,  C.  N.  P. 
fi^re,  where  a  tenant  openly  and  in  face  of  147. —  1  Stark.  169,  S.  C.  and  see  5  O.  dk 
<I«7,  and  even  with  notice  to  hia  landlord,  R.  558.-3  B.  &,  C.  649,  S.  C.  The  land- 
removed  his  goods,  without  leaving  suffi-  lord's  having,  in  the  first  instance,  made 
<<Mt  on  the  premises  to  satisfy  the  rent  then  hia  complaint  before  a  magistrate,  will  not 
d«e,  and  the  landlord  followed  and  distrain-  preclude  him  from  afierwarda  maintaining 
e<dthe  goods;  it  was  held,  that  although  an  action,  1  Stark.  169. 
the  removal  might  not  be  clandestine,  yet.  See  the  form  of  plea  in  the  avowry,  jnsti- 
^  it  wu  fraudulent,  (which  was  a  question  fying  seizing  goods,  ^.  under  a  fraudulent 
ror  the  jary)  the  landlord  was  justified  un-  removal ;  post,  vol.  iii.  1053,  1137. 
der  the  sUtute.  4  D.  db  R.  33.  '  Nor  is  it  See  a  form  of  declaration  and  case,  on 
necessary  to  show,  in  proof  of  fraudulent  the  12th  section  of  the  11  Geo.  ^^  c.  19, 
removal  or  concealment  of  cattle,  that  they  against  a  tenant  for  secreting  a  declaration 
l^re  withdrawn  from  sight.  If  they  have  in  ejectment,  2  B.  dt  A.  652. 
«esn  removed  to  a  neigh£>r'8  field,  ao  as  to 


49dfr  DECLABATIOlfS   IN   DEBT. 

IT  PABTT  hereinafter  next  mentioned^.off  and  from  the  same.  And  the  said  pkiii' 
•BUTSD.  ijg"  forther  says,  that  a  certain  sum,  to  wit,  the  sum  of  [£10.  lOf.  (?)]  of 
the  rent  aforesaid,  for  [one]  quarter  of  a  year,  became  and  was  due  and 
payable  to  the  said  plaintiff,  on,  &c.  (when  it  fell  due)  and  was  due  and 
in  airear  and  unpaid  from  the  said  E.  F.  to  the  said  plaintiff,. at  the  tmiB 
of  the  said  fraudulently  conveymg  and  carrying  away  the  said  goods  awi 
chattels  (r),  and  still  is  wholly  in  arrear  and  unpaid  to  the  said  plaintiC 
And  the  said  plaintiff  further  says,  that  the  said  tenancy  so  being  in  fuU 
force  as  aforesaid,  thereupon,  afterwards,  and  just  before  the  said  sum  of 
£10  of  the  said  rent  became  due  and  in  arrear  as  aforesaid  («),  that  is  to 
say,  on,  &c.  (day  of  removal  or  about  it)  certain  goods  and  chattels,  to 
wit,  &c.  (set  them  out  shortly)  (t)  of  the  said  £.  F.  were  upon  the  said 
messuage  and  premises ;  and  the  said  tenancy  so  being  in  full  force  as 
aforesaid,  the  said  E.  F.  during  the  continuance  of  the  said  tenancy,  ao 
being  in  fiill  force  as  aforesaid,  and  just  before  the  said  sum  of  £10  so 
became  due  and  payable  and  in  arrear  to  the  said  plaintiff  as  aforesaid  (v), 
that  is  to  say,  on  the  day  and  year  last  aforesaid,  at,  fee.  (venue)  afore- 
said, did  fraudulently  convey  and  carry  away  the  same  goods  and  chatteb 
thereof  off  and  from  the  said  messuage  and  premises,  with  intent  to  pm* 
vent  and  hinder  the  said  plaintiff  from  distraining  the  same  for  the  said 
sum  of  £10  for  the  rent  aforesaid,  so  due  and  payuble  and  in  airear  to 
the  said  plaintiff  as  aforesaid,  and  the  said  goods  and  chattels  so  fraudu- 
lently conveyed  and  curried  away  off  and  from  the  said  messuage  and  premi- 
ses, with  such  intent  as  aforesaid,  from  the  time  of  so  fraudulently  conveying 
and  carrying  away  of  the  same  as  aforesaid,  hitherto  kept  and  contmued, 
and  still  keeps  and  continues  from  off  the  said  messuage  and  premises, 
to  wit,  at,  &c.  (venue)  aforesaid  ;  and  the  said  defendant,  on  the  day  and 
year  last  aforesaid,  at,  &c.  (venue)  aforesaid,  did  wilfully  and  knowin^y 
aid  and  assist  the  said  E.  F.  in  the  said  fraudulent  conveying  and  cany 
ing  away  of  the  said  goods  and  chattels  so  fraudulently  conveyed  and 
carried  away  off  and  from  the  said  messuage  and  premises  as  aforesaid, 
with  mtent  to  prevent  and  hinder  the  same  from  being  distrained  by 
the  said  plaintiff,  for  the  said  [£10]  of  the  rent  aforesaid,  to  wit,  at, 
be.  aforesaid,  contrary  to  the  form  of  the  Statute  in  such  case  made  and 
provided  ;  and  plaintiff  avers  the  said  goods  and  chattels  so  firaudulently 
conveyed  and  carried  away  off  and  from  the  said  messuage  and  premises 
aforesaid,  at  the  time'  of  the  so  carrying  and  conveying  away  the  same  off 
and  from  the  said  messuage  and  premises  as  aforesaid,  were  of  the  value, 
to  wit,  of  [£25]  to  wit,  at,  &c.  (venue)  aforesaid,  whereby  and  by  force  of 
the  Statute  in  such  case  made  and  provided,  an  action  hath  accrued  to  the 
said  plaintiff  to  demand  and  have  of  and  jGrom  the  said  defendant,  a  laige 
sum,  to  wit,  the  sum  of  £50,  being  double  the  value  of  the  said  goods 
and  chattels  so  fiuuduleDtly  conveyed  and  carried  away  as  aforesaid,  par- 
cel, &c. — [Add  a  count  charging  defendant  tpith  wilfully  knowing  and 
concealing  the  goods,  and  add  the  usual  breach,  as  ante,  387.] 

(q)  The  precise  ^pm  doe  need  Dot  be  of  the  removal,  omit  the  tTerment "  it  wii 

fUted,  3  T.  R.  543.  then  dae,"  aee  note,  supra. 

(r)   They  most  be  the  tenant's  goods,  5  (t)  It  is  not,  it  seems,  necessary  to  tpc 

M.  A  S.  38.    See  note,  supra.  ciij  the  goods,  and  see  6  D.  &  R.  341. 

(s)  If  the  rent  was  not  due  at  the  time  («)  As  supra. 


ON  sTATirrss*  900 

[(hmmencemmt  in  debt  as  umal,  a$  ante,  384.]-^-'For  that  the  said  de^  >v  party 
fendant,  within  three  months  next  before  the  commencement  of  this  suit,  on^uuTa 
to  wit)  on,  &c.  (any  day  unthin  three  months  before  the  title  of  the  de^  Ann.  c.  14. 
daration)  to  wit,  &c.  (venue)  was  mdebted  to  the  said  plaintiff  in  the  ?•  2.  by  the 
sum  of  [£20]  of  lawful  money  of  Great  Britain,  by  force  of  the  Statute  money 
made  and  passed  in  the  9th  year  of  the  reign  of  our  late  Queen  Anne,  lost  at 
intituled  "  An  act  for  the  better  preventing  •of  excessive  and  deceitful  J^^^^j*) 
gaming,"  being  money  then  and   there  lost  and  paid  by  the  said  plaintiff  ting  to  re- 
to  the  said  defendant,  and  by  the  said  defendant  then  and  there  won  of  cover  it 
the  said  plaintiff  by  playing  with  dice  at  a  certain  unlawful  game,  com-  ^^^  w'tZ"^ 
mooly  called  or  known  by  the  name  of  [French  hazard,]  at  one  sitting,  ner  (w). 
contrary  to  the  form  of  the  Statute  in  such  case  made  and  provided,  where*    [*501] 
by  and  by  force  of  the  Statute,  an  action  hath  accrued  to  the  said  plam- 
tiff,  to  demand  and  have  of  and  from  the  said  defendant  the  said  sum  of 
£20,  parcel  of  the  said  sum  above  demanded. 

And  also  for  that  the  said  defendant,  withm  three  months  next  before  ^^^^^ 
the  commencement  of  this  suit,  to  wit,  on  the  day  and  year  aforesaid,  at, 
be.  (venue)  aforesaid,  was  mdebted  to  the  ssdd  plamtiff  in  the  further 
sum  of  £20,  for  ippnies  then  and  there  lost  and  paid  by  the  said  plaintiff 
to  the  said  defendant,  by  playing  at  a  certain  game,  to  wit,  a  game  [called 
French  hazard,]  at  one  sitting,  whereby,  and  according  to  the  fonn  of  the 
said  Statute,  an  action  hath  accrued  to  the  said  plaintiff,  to  demand  and 
have  of  and  from  the  said  defendant  the  said  sum  of  £20,  residue  of  the 
said  sum  above  demanded.^[^c{i2  counts  for  money  lent,  and  had  and 
rtceived,  accauat  stated,  and  breach,  as  usual.] 

[Commencement  in  debt  as  usual,  as  ante,  384.] — ^For  that  whereas    [*503] 
heretofore,  to  wit,  on,  &c.  (the  teste  or  day  of  ^issuing  of  the  process)  ^  32 
[of  to  the  mode  of  describing  different  kinds  of  process,  see  ante,  445  to  2e.°g.  {  ^ 

]2.agaiD0t 

(«)  The  atatnte  allows  a  general  form  of  mptto  asaigneee :  2d  by  oredHon  to  bank-  ^®  ^*^}^ 

^Urbg  at  the  aoit  of  the  party  grieTed. —  rapt ;  3d  by  asaignee,  who  wa«  not  a  ere-  ?^  «ztor- 

8ee  forms,  2  Wils.  36.  —  2  H.  Bla.  308.—  ditor,  to  bankrupt)  restored  to  his  competen-  "®"»  ^^ 

Lil.  Ent.  168 ;  bnt  money  fairly  lost  at  play  ey,  I  B.  &  C.  444.-2  D.   6^  R.  575,  S.  C.  "••"® 

^uaot  be  recovered  back  in  a  common  law  In  that  case  it  was  also  held  that  sach  re-  P']?^"'* 

form  of  action  of  debt  for  money  had  and  lease  did  not  destroy  the  assij^nee's  right  of  ^'"^^ 

JjceiTed,  not  founded  on  the  sUtnte,  and  action.    Id.  ib.  fu    o^*^" 

ue  plaintiff  mnst   declare  particularly  on        A  bill  of  discovery  filed  against  the  de-  „®  ^g, 

we  wt,  1  M.  dt  S.  600.  fendant  for  the  purpose  of  a  former  action  ? J**'^'  ^' 

In  such  an  action  a  defendant  may  plead  on  the  former  part  of  section  2,  for  the  mo-  \^^\      * 

lA  tbatement,  that  the  money  was  due  from  ney   lost,  may   be   given   in   evidence,    1         uun- 

othersas  weU  as  himself,  and  that  they  are  Marsh.  497.  —  6  Taunt.    141,  S.  C.  —  2  ^^"  v^^' 

not,  but  ought  to  have  been,  made  parties*  Marsh.  125,  n. 
'  T.  R.  257.  If  company   never  part,  though  dinner 

But  a  stakeholder,  upon   a   wager  on  a  intervenes,  the  loss  is  considered  to  have 

|!<>ne-race  for  20^  or  other  illegal  wager,  is  been  at  om  ntUng,  within  the  act,  2  Bla. 

Jjwie  to  a  common  law  action,  for  monev  Rep.  1226,  and    see    further,  1  Chit.  Col. 

m  and  received,  if  the  money  be  demand-  Stat.  421.— Burn.  J.  <«  Gaming'*  vol.  ii. 
•d  before  he  pays  it  over  to  the  winner,  6        (z)  See  precedents,  7  Wentw.  150,  153, 

B.  &  R.  26;  anto,  227.  156, 175,  246,  328.    See  declaration  in  debt 

^»»  right  to  sue  is  a  vested  interest,  and  at  the  suit  of  the  party  grieved,. on  43  Geo. 
on  bankruptcy  passes  to  the  assignees,  2  3.  c.  46,  and  28  JEflis.  o.  4,  for  treble  dama- 
ges, jun.  514.— 2  H.  Bla.  308.  And  in  an  ges  against  the  sheriff  for  extortion,  on  a 
*^n  brought  by  the  assignees,  where  the  writ  of  execution,  post,  504 ;  and  see  a 
*ukrapt  hiui  obtained  his  certificate,  it  was  form  in  case  for  the  same  offence,  post,  827. 
*^  he  was  a  good  witness  to  prove  the  See  declaration  in  debt  on  the  23  Hen.  6.  o. 
'^"*i  being  (by  tbne  releases ;  1st  by  bank-  9,  for  40i.  penalty  for  extortion,  on 
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Br  FAXTv  453]  there  issued  out  of  the  court  of  our  said  lord  the  king,  before  the 
oBisTSD.  ^'^^  himself,  a  certain  writ  of  our  said  lord  the  king,  [here  9et  out  tht 
tprit,  whichi  if  a  latitat,  may  be  thus :]  called  a  latitat,  at  the  suit  of  one 
M.  L  against  the  said  plaintiff,  directed  to  the  sheriff  of  — ,  by  wfaick 
said  writ  our  said  lord  the  king  commanded  the  said  sheriff,  that  he  should 
take  the  said  plaintiff  if  he  should  be  found  in  his  bailiwick,  and  him 
safely  keep,  so  that  he  the  said  sheriff  might  have  his  body  before  our 
said  lord  the  king,  at  Westminster,  on,  be.  (as  in  torit)  to  answer  to  the 
said  M.  I.  in  a  plea  of  trespass,  and  also  to  a  bill  of  the  said  M.  L  against 
the  said  plaintiff,  for  [£2^00]  of  debt,  acc(Mrding  to  the  custom  of  the 
said  court  of  our  said  lord  the  king,  before  the  king  himself,  to  be  exhibit* 
ed,  and  that  the  said  sheriff  should  have  there  then  this  writ,  which  said 
writ  afWwards,  and  before  the  delivery  thereof  to  the  said  sheriff  as 
hereinafter  mentioned,  to  wit,  on  the  day  and  year  fiist  aforesaid,  at,  &c. 
(venue)  aforesaid,  was  duly  indorsed  for  bail  for  £^  according  to  the 
form  of  the  Statute  in  such  case  made  and  provided ;  and  which  said 
writ,  so  indorsed  as  aforesaid,  afterwards,  and  before  the  return  thereof,  to 
wit,  on  the  day  and  year  first  aforesaid,  at,  &c.  (vemte)  was  deUvered  to 
W.  A.  esq.  who  then  and  from  thence,  until,  and  at  and  after  the  com* 
mitting  of  the  offence  hereinafter  next  mentioned,  was.  sheriff  of  the  said 
county  of  S.  to  be  executed  in  due  form  of  law :  by  virtue  of  which 
said  writ  the  said  W.  A.  so  being  sheriff  of  the  said  county  of  S.  as  afore* 
said,  afterwards,  and  before  the  return  thereof,  to  wit,  on,  &c.  (date  of 
warrant,  or  about  it)  at,  be.  (venue)  in  &;c.  for  having  execution  of  th» 
[*503]  said  writ,  duly  made  his  warrant  m  writing,  directed  *to  the  said  defend- 
ant, who  then  and  from  thence,  until,  and  at  and  after  the  committiog  of 
the  offence  hereinafter  next  mentioned,  was  one  of  the  bailif&  of  the  said  she- 
riff of  the  said  county  of  S.  by  which  said  warrant  the  said  sheriff  of  the 
said  county  of  S.  commanded  the  said  defendant  to  take  the  said  plaintiff,  if 
he  should  be  found  in  the  said  sheriff's  bailiwick,  and  him  safely  keep,  so 
that  the  said  sheriff  might  have  his  body  before  our  said  lord  the  king,  at 
Westminster,  at  the  return  of  the  said  writ,  to  answer  to  the  said  M.  I.  io 
the  plea,  and  to  the  bill  aforesaid,  which  said  warrant  was  also  then  and 

process,  by    the   oommon    informer,  post,  ifuinea  to  the  bailiff  for  an  arrest,  be  hm 

509 ;  also  a  declaration  in  debt  on  the  28  been   allowed  by  the  master  or  prothoao- 

Eliz.  c.  4,  for  40Z.  penaltj  for  extortion  on  tary  in  the  taxation  of  costs,  per  Holroyd^ 

final  process,  post,  511  a.  J.,  S.  C— 2  Chit.  Rep.  302  ;  and  see  2  Bis- 

The   action  may   be  maintained  agrainst  Rep.  1101. — 3  T.  R.  417. — ^2  Mew  R.  C.  P* 

the  sheriff,  2  T.   R.  154,  and  see  a  form,  59.— 1  Stark.  N.  P.  C.  417.     In  2  C.&P- 

post,  509,  at  the  suit  of  common  informer.  118,  it  was  held,    a  sheriff's    o(Poer  mty 

By  the  oommon  law  the  sheriff  or  bailiff  claim  a  guinea  or  half  guinea  against  plain* 
has  no  right  to  take  fees  for  the  execution  tiff's  attorney,  for  a  caption,  it  haying  been 
of  process,  per  Abbott,  C.  J.— 2  B.  &  A.  usually  allowed.  Where  sheriff *s  offieer, 
566. — 2  Chit.  Rep.  295,  S.  C.  And  by  the  who  arrests  a  defendant,  demands  aod  re* 
Stat.  23  H.  6.  o.  9,  he  is  only  entrtled  to  the  oeiyes  from  him  a  larger  sum  than  be  is  li- 
fee  of  4d,  for  issuing  his  warrant  on  mesne  able  to  pay  as  a  caption  fee,  and  for  the  ex- 
process  to  arrest  the  defendant ;  (See  the  pense  of  the  bail-bond,  Slc,  the  court  will} 
Statute,  Chitty's  Coll.  Stat.  tit.  Bail  Bond,  on  motion,  order  it  to  be  referred  to  the 
p.  87 ;  and  the  officer  is  only  allowed  4d,  master,  to  ascertain  what  the  officer  is  en- 
for  an  arrest^  and  4d.  for  making  a  Bail  titled  to  on  that  account,  and  order  him  to 
Bondj  and  although  it  is  usual  to  pay  one  restore  the  surplus  to  the  defendant,  sod  to 
guinea  on  the  arrest  to  the  offieer,  if  he  ez-  pay  the  costs  of  the  application,  4  Price, 
act  it  from  the  defendant,  he  incurs  the  pe*  309.  See  the  notes,  post,  504.  An  vnend" 
nalty  of  402.  besides  the  treble  damages  to  ment  to  insert  counts  on  23  H.  6  c.  9,  it 
a  common  informer,  1  Hodges,  193.)  But  the  suit  of  a  common  informer,  hss  been 
wheiathe  pkuiOiff  haspaid  the  «am  of  one  refiued,  5  J.  B.  Moore,  3S0. 


there  maTked  for  bail,  for  [£1100]  and  which  said  wanrant  so  marked  *v  'a*''  ▼ 
for  bail,  afterwards,  and  before  the  return  of  the  said  writ,  to  wit,  on  the  •"■^■' 
dajr  and  year  last  aforesaid,  at,  &c.  (ventie)  aforesaid,  was  delivered  to 
the  said  defendant,  then  being  one  of  the  bailiffi  of  the  said  sheriff  of  the 
said  county  of  S,  to  be  executed  in  due  ibrm  of  law,  by  virtue  of  which 
said  writ  and  warrant,  he  the  said  defendant,  as  such  bailiff,  afterwards, 
and  before   the  return  of  the  said  writ,  to  wit,  on  the  day  and  year  last 
aforesaid,  at,  be.  (venue)  aforesaid,  and  within  the  bailiwick  of  the  she- 
riff of  the  same  county,  took  and  arrested  the  said  plaintiff  by  his  body, 
and  then  and  there  had  and  detained  him  in  his  custody  at  the  suit  of  the 
said  M.  I.  for  the  cause  aforesaid ;  and  the  said  plaintiff  in  fact  further 
saith,  that  after  the  said  plaintiff  had  been  so  arrested,  and  whilst  he  re« 
mained  in  custody  of  the  said  defendant,  by  virtue  and  under  color  of  the  said 
writ  and  warrant,  for  the  cause  aforesaid,  to  wit,  on,  &c,  last  aforesaid, 
at,  be.  (venue)  aforesaid,  he  the  said  defendant,  then  being  one  of  the 
bailifis  of  the  said  county  of  S.  as  aforesaid,  demanded,  took  and  received, 
of  and  from  the  said  plaintiff,  a  certain  sum  of  money,  to  wit,  the  sum  of 
[£2.  Is.  8d,]  (the  precise  sum  taken)  of  lawful  money  of  Great  Britain, 
far  detaining  the  said  plaintiff,  until  after  he  the  said   plaintiff  had  given 
bail  to  the  said  writ  [or,  "  for  having  arrested  the  said  plaintiff  as  afore- 
said,"] which  said  sum  of  money  so  demanded,  taken,  and  received,  by 
the  said  defendant,  of  and  from  the  said  plaintiff,  in  manner  and  for  the 
cause  aforesaid,  then  and  th^re  was  and  is  a  greater  sum  of  money  than  at  the 
time  of  the  taking  thereof  was  by  law  allowed  to  be  taken  or  demanded 
hj  the  said  defendant,  of  and  from  the  said  plaintiff,  on  that  occasion, 
contrary  to  the  form  of  the  Statute  in  such  case  made  and  provided ; 
whereby,  and  by  force  of  the  said  Statute,  the  said  defendant,  then  being 
one  of  the  bailiffs  of  the  said  sheriff  of  the  said  county  of  S.  as  aforesaid, 
forfeited  and  became  liable  to  pay  for  his  said  offence  to  the  said  plaintiff, 
bemg  the  party  thereby  aggrieved,  the  sum  of  £50,  and  thereby,  and  by 
force  of  the  said  Statute,  an  action  hath  accrued  to  the  said  plaintiff,  to 
demand  and  have  of  and  from  the  said  defendant  the  said  sum  of  £50, 
90  forfeited  as  aforesaid,  parcel  of  the  said  sum  above  demanded. 

And  whereas,  heretofore,  to  wit,  on  the  said,  be.  there  issued  out  of  the  ^^^^^ 
court  of  our  said  lord  the  king,  before  the  king  himself  here,  a  certain  ®**""** 
other  writ  of  our  said  lord  the  king,  called  a  latitat  [«e^  mU  the  vnit,  as 
o^far^]  at  the  suit  of  the  said  M.  I.  against  the  said  plaintiff,  dfa'ected  to 
the  sheriff  of  S.  by  which  said  last-mentioned  writ  our  said  lord  the  king 
conmianded  the  said  sheriff  [statitig  the  vnrit,  the  warranty  and  arrest, 
^d  that  tohiht  the  plaintiff  was  in  the  defendants  custody,  under  the 
*oid  last-mentioned  vrrit  and  warrant,  as  in  the  former  count,]  he  the  said 
defendant,  then  being  one  of  the  baili&  of  the  said  sheriff  of  the  said 
county  of  S.  aforesaid,  demanded,  took,  and  received,  of  and  from  the 
said  plaintiff  a  certain  sum  of  money,  to  wit,  the  sum  *of  £2.  1*.  8d.  of  [*504] 
lawful  money  of  Great  Britain,  for  waiting  till  the  said  plaintiff  had  given 
»^il  to  the  said  last-mentioned  writ,  which  said  last-mentioned  sum  of 
money  so  demanded,  taken,  and  received  by  the  said  defendant,  of  and 
^m  the  said  plaintiff,  in  manner  and  for  the  cause  last  aforesaid,  then 
^d  there  was  and  is  a  greater  sum  of  money  than,  at  the  time  of  taking 
uiereof,  was  by  law  allowed  to  be  taken  or  demanded  by  the  said  defencU 
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BT  PAKTr  ant,  of  and  from  the  said  plaintiff,  on  that  occasion,  contrary  to  the  fonn 
oBiBTXD.  ^j  ^^  Statute  in  such  case  made  and  piojdded,  whereby  and  by  force  of 
the  said  Statute,  the  said  defendant  then  being  one  of  the  bailiffi  of  the 
said  sheriff  of  the  said  county  of  S.  as  aforesaid,  forfeited  for  his  said 
last-mentioned  offence  to  the  said  plaintiff,  being  the  party  thereby  ag- 
greived,  the  said  sum  of  £50,  and  thereby  and  by  force  of  the  said  Stat- 
Third        ^^  g^  action  hath,  &c.  — [At  in  preceding  count.] 

treble 

damages,  And  whereas  heretofore,  to  wit,  on,  &c.  [as  in  the  second  count  i>€rba' 
on  23  H.  ^j^j  j^^  ^Q  ggjj  defendant,  then  being  one  of  the  bailifis  of  the  said  she- 
riff of  the  said  county  of  S.  as  aforesaid,  by  occasion,  and  under  color 
of  his  office  as  such  bailiff,  took  of  the  said  plaintiff  a  certain  sum  of  mon- 
ey, to  wit,  the  sum  of  two  guineas,  that  is  to  say,  the  sum  of  £2.  2s 
of  lawful  money  of  Great  Britain,  for  his  reward  and  profit  for  letting  the 
said  plaintiff  to  bail  [or,  ^^  for  showing  ease  and  favor  to  the  said  plaintiff 
by  letting  him  out  of  the  custody  aforesaid"]  upon  the  said  last-mentioned 
writ,  which  said  last-mentioned  sum  of  money,  so  taken,  &c.  [as  in  first 
and  second  counts]  whereby  the  said  plaintiff  sustained  damages  to  the 
amount  of  £2.  \s.  8d,  and  thereby,  and  by  force  of  the  said  Statute,  an 
action  hath,  &c.  &c.  to  demand  and  have  of  and  from  the  said  defendant 
the  sum  of  £6.  5s.  being  treble  the  amoimt  of  his  said  damages,  and 
other  parcel  of  the  said  sum  above  demanded. — [Add  count  for  money 
had  and  received,  and  account  stated  in  debt,  and  common  conclusionJ] 

On  29  [Commencement  in  debt  as  usual,  ante,  384.] — ^For  that  whereas,  be. 

£lii.  c.  4. 

and  43 

Geo.  3  c.      iv)  '^^^  Action  may  be  supported  against  statute,  the  sheriff  is  liable  to  an  action  on 

46.  8.  5.    *  ^®  sheriff,  he  being  liable  for  his  baiJiff*s  the  statute  for  treble  d&mages  at  the  suit  of 

ajrainst*       ^^^j  2  T.  R.  154.    But  where  more  than  the  puty  grieved.    Woodgate  v.  Knatch- 

the  eztor-  ^^®  '^"^  allowed  has  been  taken  by  an  offi-  boll,  2  T.  K.   148.    Under  the  statute  the 

tion  on        ^'  ^^  sheriff,  who  kept  a  lock-up  house,  sheriff  cannot  take  any   other   charge  bat 

final  pro-    ^^^  ^^^  ^'^  "^^  ^^®  officer  to  whom  the  for  poundage.    Id.  ibid, 

cess  (y),      warrant   was  directed,  but  to  whose  house  An  action  for  money  had  and  reeeired 

the  defendant  was  brought  after  the  arrest,  at  the  suit  of  the  plamtiff,  who  has  sued 

no  action   will  lie  against  the  sheriff.    4  out  aji.  fa,  lies  against  the  sheriff  who  ez- 

Esp.  63.  ecuted  it,  if  he  retain  more  in  his  handi 

An  action  for  money  had  and  received,  than  he  is  entitled  to  do,  the  party  injured 

may  be  maintained  sgainst  the  sheriff,  to  not  being  bound  to  proceed  by  motion  in 

recover  the  surplus  of  excessive  poundage  bank.     1  Stark.  345. 

taken.    3  B.  &  B.   145. — 6  J.  B.   Moore,  So  if  sheriff's   officer  takes  money  eotare 

338,  S.  C. — 2  Bing.  255. — 1  Stark.  345.  officii  for  any  thing  done  in  the  course  of 

In  that  case  it  was  also  held,  that  a  she-  his  duty,  and  to  which  he  is  not  entitled  bj 

riff  who  levies  under  a  letMiri  facias  for  a  law,  though  there  is  no  evidence  that  the 

crown  debt,  is  not  entitled  to  poundage  un-  money  came  to  his  hands.    2  £sp.    Rep. 

der  the   29  £liz.  o.   4,  and,   consequently,  507. 

that  an  action  against  him  -under  that  act  There  seems  no  occasion  to  set  forth  the 

for  extortion,  in  such  a  case  is  misconceiv-  judgment  in  the  declaration,  if  the  plaintiff 

ed.     Id.  state  it,  and  that  ezecotion  was  sued  out  on 

"Where  the    sheriff  retained  out   of  the  the  said  judgment,  it  must  be  proved,  2 

proceeds  of  a  sale  under  an  execution,  the  Wm.  Bla.  llUi. — 6  T.  R.  498. 

expenses  occasioned  by  keeping  possession  if  the  statute  28   Eliz.  c.  4,  be  recited  as 

of  the  goods  under   an    injunction    out  of  the  29  Eliz.  it  would  be  a  variance,  2  Bing. 

Chancery ;  it  was  held,  that  this  being  an  255 . 

indirect    way    of  taking    more    than    the  See  the  note,  ante,  501,  as  to  the  mode  of 

poundage  allowed  by  the  statute,  he  there-  connecting  the  sheriff  with  his  officer  in  an 

by  incurred  the  penalty  of  this  statute,  5  action  against  the  sheriff. 

D.  &  R.  495.-3  B.  &  C.  688,   S.  C.    And  The  party  grieved  is  enabled  to  recover 

if  it  appear  by  the  sheriff's  return  of  a  writ  treble  the  amount  of  damages  found  by  the 

of  ezecution,  that  greater  fees  have  been  verdict.    6  D.  &  R.   1.-^  B.  db  C.  154, 

taken  for  the  levy  than  are  allowed  by  this  6.  G. 
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Cere  state  the  judgment  recovered,  the  fi,fa.  issuedy  mid  the  levxfy  which  may  •^  paktt 
08  inform,  post,  748,  or  if  the  vrrit  was  a  ca.  sa.  it  may  be  as  in  form  ®'*'"^*''* 
«!/«,  416,  417,  and  then  proceed  thus,  according  to  the  facts  :] — ^Never^ 
theless  the  said  defendant,  not  regarding  his  duty  in  that  behalf,  nor  the 
Statute  in  such  case  made  and  provided,  afterwards,  to  wit,  on  the  day 
aod  year  last  aforesaid,  at,  &cc.  (venue)  aforesaid,  by  reason  and  color  of 
hb  said  office,  under  and  by  color  of  the  said  writ,  wrongfully,  illegally, 
aod  oppressively,  had,  received,  and  took,  of  and  from  the  said  plaintiff, 
for  the  serving  and  executing  of  the  said  writ  of  execution,  and  for  pound- 
age fees,  and  expenses  of  the  same  execution,  and  in  respect  and  on  ac*- 
count  thereof,  a  much  larger  sum  of  money,  and  more  and  other  conside-* 
ration  and  recompense  than  is  by  law  allowable,  limited,  and  appointed  in 
that  behalf,  that  is  to  say,  divers  large  sums  of  money,  in  the  whole 
amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  [£10]  more  than 
and  over  and  above  the  legal  and  reasonable  consideration  and  recom- 
pense for  serving  and  executing  the  said  writ  of  execution,  and  for  pound- 
age fees  and  expenses  of  the  said  execution,  and  on  account  thereof  in 
that  behalf  demandable,  due  and  incurred,  and  over  and  above  the  said 
sum  of  — L  so  indorsed,  to  be  levied  as  aforesaid,  whereby  the  said  plain- 
tiff was  and  is  damaged  and  aggrieved  to  the  amount  of  the  said  sum  of 
money,  to  wit,  the  sum  of  [£10J  contrary  to  the  form  of  the  Statute  in 
such  case  made  and  provided ;  and  thereby,  and  by  force  of  the  said  Sta- 
tute, an  action  hath  accrued  to  the  said  plaintiff,  to  demand  and  have  of 
and  from  the  said  defendant  the  sum  of  £30,  being  treble  the  amount 
of  the  said  damages,  and  parcel  of  the  said  sum  above  demanded. 

And  whereas  also  heretofore,  to  wit,  on  the  day  [teste  of  f.  fa.]  a  cer-  Second 
tarn  other  writ  of  our  lord  the  king,  called  a  f.  fa.  was  issued,  &c.  [here  t^^  29  ^^ 
ttateji.  fa.  and  the  delivery  to  the  sheriff,  as  in  first  count]  by  virtue  of  £iiz  c.  4. 
which  said  writ  so  indorsed  as  aforesaid,  afterwards,  and  before  the  return  »*«>/>«»' fo' 
thereof  to  wit,  on  the  day  and  year  last  aforesaid,  at,  fee.   (venue)  afore-  damagei. 
said,  the  said  defendant,  as  such  sheriff,  seized  and  took  in  execution  di- 
vers goods  and  chattels  of  the  said   plaintiff,  there  then  found  and  being, 
of  a  large  value,  and  then  and  there  levied  the  said  sum  of  money  so 
indorsed  on   the   said  last-mentioned  writ   as  aforesaid;  nevertheless  the 
said  defendant,  as  aforesaid,  not  regarding  his  duty  in  that  behalf,  nor  the 
Statute  in  such  case  made  and  provided,  but  contriving  and  wrongfully  and 
injuriously  intending  to  harass,  oppress,  and  injure  the  said  plaintiff  in  this  be- 
lialf,  heretofore  to  wit  on  the  day  and  year  last  aforesaid,  at,  fee.  (venue) 
aforesaid,  wrongfully,  illegally,  and  oppressively,  took,  had,  and  received,  of 
the  said  plaintiff,  for  the  serving  and  executing  of  the  said  last  mentioned  ex- 
ecution, more  and  other  consideration  and  recompense  than  in  the  Statute 
in  such  case  made  and  provided,  is  limited  and  appointed  in  that  behalf, 
that  is  to  say,  the  sum  of  £  10  more  than  in  the  said  act  is  limited  and  ap- 
pointed, contrary  to  the  form  of  the  Statute  in  such  case  made  and  pro- 
vided.   By  means  whereof  the  said  plaintiff  saith,  that  he  was  and  is  da- 
maged and  aggrieved  to  the  said  last-mentioned  sum  of  £10,  contrary  to 
the  form,  fee. — [Conclude  as  in  first  count,  and  add  the  common  count  for 
*><^'i^  had  and  received,  account  stated,  and  usual  breach.] 

In  an  tction  on  the  29  Eliz.  plaintiff  is    mages,  2  B.  &  A.  393.— 1  Chit.  Rep.  137, 
entitled  to  treble  ooete  is  well  u  treble  da-    and  note,  (a). 
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9T  FATBT  for  that  whereas  the  satd  plaintiff,  before  and  at  the  time  of  the  com- 
OnTr  g!  ix^^^g  ^f  ^^^  offence  hereafter  next  mentioned,  was  and  still  is  an  inbabi- 
S.  c.  3. 8.  tant  [or  parisliioner]  of  the  township  [or  parish]  of  — —  in  the  parish  of 
3.  against  ^..^  Jn  {he  county  of  —  and  that  before  and  at  the  time  of  the  com- 
Merforre-  mittmg  of  the  offence  hereafter  next  mentioned,  he  the  said  defendant 
fasiny  to  was,  and  still  is,  one  of  the  overseers  of  the  township  of,  &c.  aforesaid ; 
C^^t%  ^^^  ^^  ^^^^  plaintiff  further  says,  that  heretofore,  to  wit,  on,  &c.  at  the 
township  township  [oT  parish]  aforesaid,  in  the  county  aforesaid,  the  church  war- 
to  inspect  dens  and  overseers  of  ^e  said  township  [or  parish]  of,  be.  made  a  cer« 
hrre'a^co-  ^°  ^^^  ^^^  ^^®  relief  of  the  poor  of  the  said  township,  [or  parish]  and 
pr.  which  said  rate  so  made  as  aforesaid,  was  afterwards,  and  before  the  com- 
**'"^  mitting  of  the  offence  hereinafter  next  mentioned,  to  wit,  on,  &c.  (day  of 
not  per- *^'  f^Uowance  or  about  it)  at,  &c.  (venue)  aforesaid,  allowed  by  two  of  his  ma- 
miiting  to  jesty's  justices,  (one  of  the  said  justices  then  and  there  being  of  the  quonini) 
inspect  assigned  to  keep  the  peace  of  his  said  majesty  within  the  county  aforesaid, 
r#gQgi  and  that  the  churchwardens  and  overseers  of  the  poor  of  the  township  af(»e- 
said,  to  wit,  on  the  Sunday  next  after  the  allowance  of  the  said  rate  as  afore- 
said, to  wit,  on,  be.  public  notice  duly  gave  in  the  parochial  church  of 

aforesaid,  of  that  rate  having  been  duly  allowed  by  the  two  justices,  io 
wit,  at  the  township  [or  parish]  aforesaid,  in  the  county  aforesaid ;  and 
the  said  plaintiff  forther  says,  that  afterwards,  and  at  a  reasonable  time,  to 
wit,  on,  be.  at,  &c.  (venue)  he  the  said  plaintiff  did  request  the  said  de- 
fendant as  (a)  such  overseer  of  the  said  township  [or  parish]  as  aforesaid, 
to  permit  the  said  plaintiff  to  inspect  the  said  rate,  and  then  and  there  tender* 
ed  and  offered  to  him  one  shilling  for  the  same ;  yet  the  said  defendant  did 
not,  nor  would,  permit  the  said  plaintiff  to  inspect  the  said  rate,  but  then  and 
there  wholly  neglected  and  refused  so  to  do,  contrary  to  the  form  of  the 
Statute  in  such  case  made  and  provided,  whereby  the  said  defendant  f(»^ 

(z)  See  a  form  of  declaration,  3  B.  &  C.  at  the  time.     FiAhly,  that  the  OTeneer,  b^ 

658.-5  D.  &  R.  572—7  B.  &  C.  586.    6  refusing  to  show  the  rate,  and  referring  the 

Bingh.  230,  S.  C.    In  order  to  entitle  a  party  to  the  select  yestrj  as  the  place  where 

party  to  sne  for  the  penalty,  he  most  show  he  wonld  be  allowed  to  inspect  it,  ineoned 

that  he  has  sustained  an  injury  by  the  act  the  penalty  imposed  by  17  Greo.  2.  c.  3. 

of  the  overseer,  and  there   must  be  a  de-  In  6  Bingh.  230,  in  error,  being  the  fsme 

mand  to  inspect  the  rate  made  at  a  reason-  case  as  in  7  B.  db  Cres.  586 — 1  M.  A  R. 

able  time  and  place,  which  it  seems  should  482,  it  was  held  first,  that  an  assistant  oTe^ 

be  the  house  of  the  overseer.  seer  appointed  under  59  Geo.  3.  c.  12.  s.  9. 

Though  copies  are  to  be  given  forthvnth,  and  having,  by  virtue  of  his  office,  the  poor 

the  overseer  is  entiUed  to  a  reasonable  time  rate  in  his  custody,  is  liable  to  a  penalty  for 

for  making  them  oat.    3  B.  &.  C.  658. — 5  refusing  to  produce  it  to  an  inhabitant  whea 

D.  &  R.  572,  S.  C.  lawfully  demanded,  according    to  the  17 

In  7  B.  diL  C.  586. — 1  Man.  «&  Ry.  482.  Geo.  2.  c.  3.  and  secondly^  the  declaratioo 
1  D.  &  R.  Mag.  Ca.  184,  S.  G.  it  was  held,  having  alleged  that  defendant  was  anittasl 
first,  that  a  demand  to  inspect  a  rate  made  overseer  ;  that  a  rate  for  the  relief  of  the 
on  the  overseer  by  a  rated  inhabitant,  in  poor  was  made  and  duly  allowed  ;  and  ti- 
the presence  of  his  attorney,  was  a  lawful  though  defendant,  as  such  assistant  over- 
demand.  Secondly,  that  the  refusal  to  pro-  seer,  had  the  rate  in  his  possession,  and  al- 
duce  the  rate  upon  a  lawful  demand,  con-  tbough  plaintiff  had  at  a  reasonable  tine  de- 
stitutes the  inhabitant  a  party  grieved  with-  manded  an  inspection  of  it,  and  tendered 
in  the  meaning  of  the  statute.  Thirdly,  one  shilling,  yet  defendant  refused  to  pro- 
that  a  notice  in  this  form,  **  This  is  to  give  duce  it,  whereby  he  forfeited  90/.,  it  wii 
notice  that  a  rate  or  assessment  of  one  shil*  held,  on  motion  in  arrest  of  judgment,  thit 
ling  in  the  pound,  will  be  collected  forth-  the  count  was  sufficient,  for  if  the  defend- 
with,"  was  a  good  publication  of  the  rate,  ant  had  the  rate  in  his  custody,  as  assistant 
although  it  was  not  stated  that  it  had  been  overseer,  it  might  be  presumed  it  was  hv 
allowed  by  the  justices.  Fourthly,  that  a  duty  to  produce  it  when  lawfully  demanded* 
demand  to  see  **  the  rate**  was  sufficiently  (a)  As  to  these  words,  see  6  Bing.  230 
apeeific,  there  being  only  one  rate  in  esse  — Ante,  504  b. 
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fbitod,  for  Ills  said  oflbnce,  the  sum  of  £80,  and  wfaerebj,  and  by  foice  of  btfa 
the  said  Statute,  an  action  hath  accrued  to  the  said  plaintiff,  being  die  ^"*^'** 
party  aggrieyed,  to  demand  and  have  of  and  from  the  said  defendant  the 
said  sum  of  £ —  parcel  of  the  said  sum  above  demanded. 

And   whereas  also  the  said  plaintiff  being  such  inhabitant,  [or  parish*  q^^^i^ 
ioiier]  and  the  said  defendant  being  such  overseer  of  the  poor  of  the  said  refiuiiigt* 
township   [or  parish]  of,  &c.  in  the  county  aforesaid,  and  the  said  rate  be-  ffiv«  *  ^^ 
ing  so  made,  assessed,  allowed,  and  notified,  as  aforesaid,  he  the  said  plain-  ^^' 
tiff  afterwards,  and  at  a  reasonable  time,  to  wit,  on,  &c.  at  &c.  (venue)  de- 
manded of  the  said  defendant,  being  such  overseer  of  the  poor  of  the  said 
township  [or  parish]  as  aforesaid,  a  copy  of  the  said  rate  so  assessed,  made, 
allowed,  and  notified,  as  aforesaid,  and  was  then  and  there  ready  to  have 
paid,  and  offered  to  pay  to  the  said  defendant  for  the  same,  "^at  and  after  the    [*50&]; 
fate  of  sixpence  for  every  twenty-four  names  thereof,  according  to  the  form 
of  the  Statute  in  such  case  made  and  provided ;  yet  the  said  defendant 
did  not  then,  nor  hath  he  at  any   time  since,  hitherto  delivered  or  given  to 
the  said  plaintiff  a  copy  of  the  said  rate,  or  any  part  thereof,  but  hath 
hitherto  wholly  refosed  so  to  do,  contrary  to  the  form,  &c.  whereby,  and 
by  force,  Sic.^[Ckmclude  as  in  the  first  count.\ 

And  whereas  also  the  said  plaintiff  being  such  inhabitant,  [or  parishion-  ^^^ 
er]    and  the  said  defendant  bebg  such  overseer  of  the   poor  of  the  said  neglecu 
tofwnship  [or  parish]  as  aforesaid,  on,  be.  at,  be.  (venue)  aforesaid,  de-  ingtogiTe 
manded  of  the  said  defendant  a  copy  of  the  said  rate,  so  assessed,  made,  ^  ^P^- 
allowed,  and  notified  as  aforesaid  ;  and  was  then  and  there  ready  to  have 
paid,  and  offered  to  pay  to  the  said  defendant  for  the  same,  at  and  after 
the  rate  of  sixpence  for  every  twenty-four  names  thereof,  according  to  the 
fonn  of  the  Statute  in  such  case  made  and  provided  ;  yet  the  said  defend- 
ant did  not  then,  nor  hath  he  any  time  since,  delivered  or  given  to  the  said 
plaintiff  a  copy  of  the  said  rate,  or  any  part  thereof,  but  hath  hitherto  al- 
together neglected  so  to  do,  contrary,  &;c.  whereby,  &c.  residue,  &c. — 
[Conclude  as  in  the  first  county  and  add  the  usual  breach.] 


(I)  [The  commencement  is  as  ante,  384,  n.  (a)  the  penalty  being  given  mon'mt-* 
entirely  to  the  plaintiff  by  2  Geo.  3.  c.  19.  s.  5.  When  the  plaintiff  sues  formxr. 
qui  tarn,  the  commencement  is  different ;  see  ante,  13.  18.] 

♦[Commencement  qui  tarn,  for  king  and  informer,  as  ante,  13.] — ^For  [•SOO] 
that  whereas  heretofore,  to  wit,  on,  &c.  at,  &c.  he  the  said  A.  B.  was  Dedara- 
taken  and  arrested  by  the  said  C.  *D.  (the  said  C.  D.  then  and  there  be-  J^bt'^ 

ing  sheriff  of  the  county  of* ,)  by  virtue  of  a  certain  writ  of  our    r*5io] 

said  lord  the  now  king,  of  a  capias  ad  respondendum,  before  then  sued 

(1)  Where  a  atatate  gives  a  form  of  declaring  to  the  party  grieved,  in  a  snit  by  a  com- 
mon informer,  the  plaintiff  mnat  notwithstanding,  state  his  cause  of  action  specially,  4 
Johns.  193.  197.  The  provision  of  the  statnte  must  be  set  forth,  and  there  mast  b» 
a  direct  allegation  that  the  offence  was  committed  against  the  fbrm  of  the  statnte,  10 
Mass.  39. 


510  DECLARA.TI0N8   IN   DEBT. 


MOlf    IN 
rORHER 

tarn 


wT.-^*!-"  ^^^  prosecuted  out  of  his  said  majesty's  court  of  common  bench,  at  West- 
minster, at  the  suit  of  E.  F.  directed  to  tlie  sheriff  of  the  said  county  of^ 
tic.  by  which  said  writ  the  said  sheriff  was  commanded  that  he  should 
.  ^  take  the  said  A.  B.  if  he  should  be  found  b  his  bailiwick,  and  safely  keep 
gleriff,  on  ^'"^  SO  that  he  might  have  his  body  before  the  justices  of  the  said  lord  the 
the  23  king,  at  Westminster,  on,  Sec.  to  answer  the  said  E.  F.  in  a  plea  of  tres- 
9  '^And*'  pass  in  the  said  writ  mentioned ;  and  also  that  the  said  A.  B.  might  an- 
first  count  swer  to  the  said  E.  F.  according  to  the  custom  of  his  majesty's  court  of 
for  40/.  the  bench,  in  a  certain  plea  of  trespass  on  the  case  upon  promises,  to  the 
for"refui-  ^^i^^g®  of  ^^e  said  E.  F.  of  £ — ,  and  that  the  said  sheriff  should  have 
ingtotake  there  then  that  writ;  which  said  writ  was  duly  marked  and  indorsed  for 
bail,  sec-  bail  for  £ — ,  according  to  the  form  of  tlie  statute  in  that  case  made  and 
for  40^  for  provided  ;  and  the  said  A.  B.  further  saith,  that  he  the  said  A.  B.  being 
extortion,  so  arrested  as  aforesaid,  continued  and  remained  in  the  custody  of  the  said 
W'  C.  D.  so  being  such  sheriff  as  aforesaid,  for  the  cause  aforesaid,  by  virtue 

of  the  said  writ,  until  he  the  said  A.  B.  afterwards,  to  wit,  on,  &c.  at,  &c. 
aforesaid,  tendered  and  offered  to  the  said  sheriff,  sufficient  sureties,  to  wit, 
I.  K.  and  L.  M.  two  good  and  lawful  men  of  the  said  county,  they  the 
said  I.  K.  and  L.  M.  having  sufficient  within  the  bailiwick  of  the  said 

sheriff  of  the  said  county    of aforesaid,  who  then   and  there  were 

willing,  and  offered  to  become  bail  or  sureties,  for  the  appearance  of  the 
said  A.  B.  at  the  return  of  the  said  writ,  according  to  the  exigency  of 
the  said  writ ;  yet  the  said  C.  D.  not  regarding  the  statute  in  such  case 
made  and   provided,  nor  fearing  the  penalties  therein  contained,  did  not 
take  the  said  bail  or  sureties,  or  any  other  bail  or  sureties,  but  wholly  re- 
fused so  to  do,  and  detained  him  the  said  A.  B.  so  in  custody  as  aforesaid, 
under  color  and  pretence  of  the  said  writ,  and  on  no  other  account  what- 
soever, for  a  long  space  of  time,  to  wit,  for  the  space  of  five  days,  after 
the  said  A.  B.  had  so  tendered  bail  and  sureties  to  him  as  aforesaid,  con- 
trary to  the  form  of  the  said  statute  in  such  case  made  and  provided; 
whereby  and  by  force  of  the  said  statute  in  such  case  made  and  provided, 
an  action  hath  accrued  to  the  said  A.  B.  who  sues  as  aforesaid,  to  demand 
and  have  of  the  said  C.  D.  for  our  said  lord  the  king  and  himself  the  sdd 
A.  B.  the  sum  pf  £40,  parcel  of  the  said  sum  above  demanded. 

[•511]  *And  the  said  A.  B.  who  sues  as  aforesaid,  further  says,  that  the  said 
Second  C.  D.  again  disregarding  the  statute  in  such  case  made  and  provided,  nor 
fearing  the  penalties  therein  contained,  after  the  said  A.  B.  was  so  taken 
and  arrested  as  aforesaid,  under  and  by  virtue  of  the  said  writ,  to  wit, 
on,  &Lc.  at,  &LC.  aforesaid,  did  by  force  and  color  of  his  said  office  of  she- 
riff, take,  of  and  from  the  said  A.  B.  a  certain  fee  for  his  reward  and  pro- 
fit, other  than  and  different  from  what  is  mentioned  and  allowed  in  the 
said  act  of  parliament  in  that  case  made  and  provided  in  that  respect  (that 
is  to  say,)  a  large  sum  of  money,  to  wit,  2$.  6d.  of  lawful,  &;c.  under 
pretence  of  a  fee,  then  an^  there  claimed  and  taken  by  him  for  searchiDg 
the  office  of  the  said  sheriff  before  he  would  let  the  said  A.  B.  out  on 

(b)  See  debt  for  extortion,  at  suit  of  par-  as  ante,  445  to  453,  and  as  declarations  on 

ty  grieved,   ante,  501,  and  see  ^   modern  bail  bonds.      When  sufficient  evidence  to 

precedent  in  case  at  suit  of  party  grieved,  connect  sheriff  with  act  of  extortion  of  bit 

for  refusing  sufficient  bail,  post.   It  is  more  officer,  in  an  action  against  sheriff  forex- 

usaal  to  state  the  issuing  of  in  the  process,  tortion,  see  5  J.  B.  Moore,  1&3. 
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bail  as  aiix«said,  contrary  to  the  form  of  the  statute  in  that  case  made    bt  cox- 
and  provided  ;  whereby,  and  by  force  of  the  said  statute,  an  action  hath 
accrued  to  the  said  A.  B.  who  sues  as  aforesaid,  to  demand  and  have  as 
well  for  our  said  lord  the  kmg  as  for  himself,  of  the  said  C.  D.  other  £40 
iiirther  parcel  of  the  said  sum  above  demanded. 

And  the  said  A.  B.  who  sues  as  aforesaid,  further  saith,  that  the  said  '^^^'^ 
C.  D.  again  disregarding  the  statute  in  such  case  made  and  provided  nor 
fearing  the  penalties  therein  contained,  after  the  said  A.  B.  was  so  taken 
and  arrested  as  aforesaid,  and  was  and  remained  in  custody  as  aforesaid, 
under  and  by  virtue  of  the  said  writ,  to  wit,  on,  &;c.  at,  be.  aforesaid,  did, 
by  force  and  color  of  his  said  office  of  sheriff,  take,  of  and  from  the  said 
A.  B.  for  fee,  and  letting  the  said  A.  B.  to  bail,  a  much  larger  reward 
and  profit  than  such  as  were  in  and  by  the  said  act  of  parliament  in  that 
case  made  and  provided,  and  allowed  in  that  respect  (that  is  to  say,  the 
sum  of  — L  of  lawful,  &c.)  contrary  to  the  form  of  the  statute  in  such 
case  'made  and  provided,  whereby,  and  by  force  of  the  statute,  an  action 
bath  accrued  to  the  said  A.  B.  who  sues  as  aforesaid,  to  demand  and  have,' 
as  well  for  our  said  lord  the  king,  as  for  himself,  of  the  said  C.  D.  other 
--L  residue  of  the  said  sum  above  demanded ;  yet  the  said  C.  D.  (al- 
though often  requested)  htth  not  paid  to  our  said  lord  the  king,  and  the 
said  A.  B.  who  sues  as  aforesaid,  or  either  of  them,  the  said  £120  above 
demanded  or  any  part  thereof,  but  to  pay  the  same  to  them,  or  either  of 
them,  he  the  said  C.  D.  hath  wholly  refused,  and  still  doth  refuse,  and 
therefore,  as  well  for  our  said  lord  the  king,  as  for  himself,  the  said  A.  B. 
brings  his  suit,  be. 

*For  that,  after  the  29th  day  of  September,  which  was  in  the  year  of  our    [*512] 
Ix>rd  1714,  and  before  the  making  of  the  corrupt  and  unlawful  agreement  O"  12 
hereafter  next  mentioned,  to  wit,  on,  &c.  at,  &c.  one  E.  F.  made  his  ^.^^le"*' 
certam  note   in  writing,  commonly  called  a  promissory  note,  with  his  own  for  usnrj, 
proper  hand,  bearing  date  the  day  and  year  last  aforesaid,  and  then  and  ^  ^^«?^ 
there  delivered  the  said  note  to  one  G.   H.  by  which  said  note  he  the  said  5/,  pe, 
£•  F.  then  and  there  promised  to  my,  three  months  after  the  date  thereof,  cent  on 
to  the  said  G.   H.  by  the  name  aiWv  addition  of,  &c.  or  order,  —I.  value  ^^'^^^"^ 
received,  and  the  said  G.   H.  to  whom,  or  to  whose  order,  the  payment  of  part  in   ' 
the  said  sum  of  money  in  the  said  note  specified,  was  by  the  said  note  to  money 
l>e  made,  afterwards,  and  before  the  making  of  the  corrupt  and  unlawful  *"  j^^jj 
agreement  hereafter  next  mentioned,  to  wit,  on,  &c.  last  aforesaid,  at  oyercbar- 
kc*  aforesaid,  indorsed  the  said  note,  by  which  said  indorsement  he   the  S^^  (0- 
^id  6.  H.   then  and  there  ordered  and  appointed  the  said  sum  of  money, 
in  the  said  note  specified,  to  be  paid  to  the  said  A.  B.  or  his  order,  and 

(0  In  this  action  the  venue  is  local,  and  money  till  one  or  the  other  of  two  days,  at 
■hoald  be  laid  where  the  usarious  interest  the  option  of  the  borrower,  it  should  be  so 
i>  received,  because  the  offence  is  not  com-  stated,  3  Term  Rep.  531.  Where  the  de- 
plete till  such  interest  is  received,  Pearson  claration  stated  a  spiecific  sum  to  have  been 
»  M'Gowan,  Hilary  Term,  5  Geo.  4.  How  lent,  but  the  evidence  was  of  a  loan,  part 
to  frame  the  declaration,  see  1  8aund.  295,  in  money  and  part  in  gold,  of  a  known  defi- 
vth  edit  It  suffices  to  set  forth  the  corrupt  nite  value,  which  the  party  borrowing  had 
Mntrtct  generally  and  not  specially,  as  in  agreed  to  take  as  cash,  the  court  held  the 
I- plea  of  usury,  see  3  Term  Rep.  106.  If  evidence  supported  the  declaration,  1  H. 
Uia  tgreeoMnt  was  for  the  forbearance  of  Black.  383.^5  Taant.  888.-1  Marsh.  33. 
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If  pow-    then  and  there « delivered  the  said  note,  ao  indorsed  as  afinpeaaid,  to  the 
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rqaysR.  ^^^^  -^^  ^*  [then  another  indorsement  by  A.  B.  to  I,  K.  was  stated ;]  and 
the  said  note  being  so  made  and  indorsed,  as  aforesaid,  afterwards,  and 
after  the  said  29th  day  of  September,  in  the  year  of  our  Lcnrd  1714  afor^ 
said,  and  before  the  exhibiting  of  the  bill  of  the  said  A.  B.  who  sues  as 
aforesaid,  against  the  said  C.  D.  to  wit,  on,  be.  at,  be.  aforesaid,  it  was 
corruptly,  and  against  the  form  of  the  statute  in  such  ease  made  and  |no- 
vided,  agreed  by  and  between  the  said  C.  D.  and  the  said  L  K.  that  the 
said  C.  D.  should  lend  and  advance  to  the  said  I.  K.  the  sum  of  — 2.  of 
lawful,  &c.  and  that  the  said  C.  D.  should  forbear  and  give  day  of  pay- 
ment  thereof  unto  the  said  I.  K.  from  the  lendmg  and  advancing  thereof 
until  the  said  promissory  note  should  become  due  and  payable,  according 
to  the  tenor  and  effect  thereof,  and  that  the  said  L  K.  should  buy  of  the 
said  C.  D.  and  that  the  said  C.  D.  should  sell  and  deliver  to  the  said  L 
K.  divers,  to  wit,  20  casks  of  butter,  being  then  and  there  of  small  value, 
to  wit,  of  the  value  of  — I.  of  lawful,  be.  as  he  the  said  C.  D.  then 
and  there  knew,  for  which  said  casks  of  butter  the  said  I.  K.  should  pay 
to  the  said  C.  D.  a  much  larger  sum  of  money  than  the  said  real  value  of 
tlie  said  casks  of  butter,  and  the  said  sum  of  — L  to  wit,  the  sum  of 
— L  of  like  lawful  money  ;  and  that,  for  the  forbearing  and  giving  day 

[*513]    of  payment  "^of  the  said   sum  of  — L  by  the  said  C.  D.  to  the  said  L 
K.  as  aforesaid,  the  said  C.  D.  should  take,  accept,  and  receive,  of  and 
fix)m  the  said  I.  K.  a  certain  sum  of  money,  to  wit,  the  sum  oif  — L  of 
lawful,  be.  being  the  difference  between  the  real  value  of  the  said  casks 
of  butter  and  the  said  sum  of  — l.  so   as  aforesaid  to  be  paid  ibr  the 
same,  and  that  the  said  C.  D.  should  also  take,  accept,  and  receive  fiir 
such  forbearance,  the  further  sum  of  — L  of  like  lawful  money,  and  that 
for  securing  the  payment  of  the  said  sum  of  — L  so  to  be  lent  and  ad« 
vanced  by  the  said  C.  IX  as  aforesaid,  and  of  the  said  sum  of  — L  the 
said  L  K.  should  deliver  to  the  said  C.  D.  the  said  promissory  note,  so 
made  and  indorsed  as  aforesaid ;  and  the  said  A.  B.  who  sues  as  aforesaid, 
avers,  that,  in  pursuance  of  the  said  corrupt  and  unlawful  agreement,  be 
the  said  C.  D»  did  afterwards,  to  wit,  on,  be.  (d)  and  on  divers  other 
days  and  times,  between  that  day  and  the    32d  day  of  November  then 
next  following,  at,  be.   aforesaid,  lent  and  advanced  to.  the  scud  L  K. 
divers  sums  of  money,  in  the  whole  amounting  to  a  large  sum  of  money, 
to  wit,  the  sum  of  — Z.  of  lawful,  be.  and  did  forbear  and  give  day  of 
payment  thereof  to  the  said  I.  K.  fiom  the  lending  and  advancing  thereof, 
until  the  said  promissory  note  did  become  due  and   payable  according  to 
the  tenor  and  effect  thereof;  and  that,  in  further  pursuance  of  the  said 
corrupt  and  unlawfol  agreement,  the  said  I.  K.  on  &e  said,  be.  at,  &c. 
aforesaid,  did  buy  of  the  said  C.  D.  and  the  said  C.  D.  did  then  and  there 
sell  and  deliver  to  the  said  I.  K.  divers,  to  wit,  twenty  casks  of  butter, 
being  then  and  there  of  small  value,  to  wit,  of  the  value  of  the  said  sum 
of  — L  of  lawful,  be.  as  he  the  said  C.  D.  then  and  there  well  knew, 
for  which  said  casks  of  butter  the  said  I.  K.  did  afterwards,  to  wit,  on, 
be.  at,  be.  aforesaid,  pay  to  the  said  C.  D.  a  much  larger  sum  of  mo- 
ney than  the  real  value  of  the  said  casks  of  butter,  and  much  more  than 
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the  said  sum  of — {.,  to  wit^  tiie  sum  of — I.,  of  like,  he.  Atid  the  Btco*- 
said  A.  B.  who  sues  as  aforesaid,  further  says,  that  for  the  forbeariog  and  "oRii'|||[, 
giving  day  of  payment  of  the  said  sum  of  — /.,  by  the  said  C.  D.  to  the 
said  I.  K.  as  aforesaid,  the  said  C.  D.  in  further  pursuance  of  the  said 
corrupt  and  unlawfiil  agreement,  did  then  and  there,  to  wit,  on,  be.  last 
aforesaid,  at,  be.  aforesaid,  take,  accept,  and  receive,  of  and  from  the 
said  I.  K.  a  certain  sum  of  money,  to  wit,  the  sum  of  — /.,  of  lawful, 
be.  being  the  difference  between  the  real  value  of  the  said  casks  of  but- 
ter, and  the  said  sum  of  — L,  so  as  aforesaid  paid  for  the  same ;  and  that 
afterwards,  to  wit,  on,  be.  at,  be.  ^aforesaid,  the  said  C.  D.  in  further  [*514] 
pursuance  of  the  said  corrupt  and  unlawful  agreement,  did  take,  accept, 
and  receive,  for  such  forbearance,  of  and  from  the  said  A.  B.  the  further 
sum  of  — Z.,  of  like  lawful,  be. ;  and  that  for  securing  the  payment  of 
the  said  sum  of  — L,  so  lent  and  advanced  by  the  said  C.  D.  to  the  said 
I.  K.  as  aforesaid,  and  of  the  said  last-mentioned  sum  of  — /.,  the  said 
L  K.  in  fiirther  pursuance  of  the  said  corrupt  and  unlawful  agreement, 
did,  on  the  said,  be.  at,  be.  aforesaid,  deliver  to  the  said  C.  D.  tlie  said 
promissory  note,  made  and  indorsed  as  aforesaid,  and  which  said  pro- 
missory note  he  the  said  C.  D.  then  and  there  accepted  and  received,  of 
and  from  the  said  I.  K.  according  to  the  said  corrupt  and  unlawful  agree- 
ment, and  upon  the  terms  thereof;  and  the  said  A.  B.  who  sues  as  afore- 
said, fiirther  saith,  that  the  said  sum  of  — Z.,  being  the  difference  be- 
tween the  real  value  of  the  said  casks  of  butter,  and  the  said  sum  of  — L 
so  as  aforesaid  paid  for  the  same,  together  with  the  said  sum  of  — L,  so 
taken,  accepted,  and  received  by  the  said  C.  D.  of  and  from  the  said  A. 
B.  in  manner  and  for  the  cause  aforesaid,  exceed  the  rate  of  £5  the  for- 
bearing of  £100  for  a  year,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  whereby,  and  by  force  of  the  statute  in  such 
case  made  and  provided,  the  said  C.  D.  forfeited  for  his  said  offence  the 
sum  of  — L,  being  treble  the  value  of  the  said  sum  of  — I.,  so  lent  and 
advanced  by  the  said  C.  D.  to  the  said  I.  K.  and  so  forborne  as  afore- 
said, and  thereby,  and  by  force  of  the  statute  in  such  case  made  and  pro- 
videdy  an  action  hath  accrued  to  the  said  A.  B.  who  sued  as  aforesaid,  to 
demand  and  have,  for  our  said  lord  the  king,  and  for  himself,  in  this  be- 
half, of  and  from  the  said  C.  D.  the  said  sum  of  — /.,  so  forfeited  as 
aforesaid,  parcel  of  the  said  sum  above  demanded  — [  Comnum  count  far 
uniry,  as  in  the  next  precedent.] 

For  that  the  said  C.  D.  after  the  29th  day  of  September,  in  the  year  of  Common 
our  Lord  1714,  and  before  the  exhibiting  of  the   bill   of  the  said  A.  B.  ^^"Ijlo^' 
who  sues  as  aforesaid,  against  the  said  C.  D.  to  wit,  on,   be.  at,  be.  12  Anne, 
upon   a  certain  corrupt  contract,  made  afler  the  said  29th  day  of  Sep-  "'•*®'^^' 
tember,  which  was  in  the  year  of  our  Lord   1714  aforesaid,  to  wit,   on, 
be.  at,  be.  aforesaid,  between  the  said  C.  D.  and  one  £.  F.  took,  accept- 
ed,  and  received,  of  and  from  the  said  E.  F.  a  certain  sum  of  money, 
to  wit,   the  sum  of  — I.,  of  lawful,  be.  by  way  of  corrupt  bargain  and 
loan,   for  the  said  C.  D.  forbearing  and  giving,  and  having  forborne  *and    [*515] 
given  day  for  payment  of  a  certain  sum  of  money,  to   wit,  the   sum  of 
— I,  of  like  lawful  money,  theretofore,  to  wit,  on,  be.  aforesaid,  at,  be. 
aforesaid,  lent  and  advance^by  the  said  C.  D.  to  the  said  £.  F.  (or  ^^  due 
and  owing  from  the  said  E.  F.  to  the  said  C.  D.")   firom,the  said,  be. 
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sum  of  — L  so  taken,  accepted,  and  received,  by  the  said  C.  D.  of  and 
from  the  said  £.  F.  in  manner  and  for  the  cause  aforesaid,  exceeds  the 
rate  of  £5,  for  the  forbearing  of  £100  for  a  year,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided ;  whereby,  and  by  force  of 
the  said  statute  the  said  C.  D.  forfeited  for  the  said  offence,  the  sum  of 
— /.,  being  treble  and  value  of  the  said  sum  of  — /.,  so  lent  and  ad- 
vanced by  the  said  E.  F.  to  the  said  C.  D.  and  so  forborne  as  aforesaid; 
and  thereby,  and  by  force  of  the  said  statute,  an  action  hath  accrued  to 
the  said  A.  B.  who  sues  as  aforesaid,  to  demand  and  have,  for  our  said 
lord  the  king,   and  for   himself,   in    this   behalf  of  and  from  the  said  C. 

D.  the  said  sum  of — /.,  parcel  of  the  said  sum  above  demanded. 

The  like  ^^r  that  the  said  C.  D.  after  the  20th  day  of  September,  which  was 
foraeurj    in  the  year  of  our  Lord  1714,  and  before  the  exhibiting  of  the  bill  of 

^^*7o  -  ^^^  ^^^^  ^*  ^'  ^^^  ^^^  ^^  aforesaid,  against  the  said  C.  D.  to  wit,  on, 
borne  was  &c.  at,  &c.  upon  a  certain  corrupt  contract,  made  after  the  said  29th  day 
paid  at  of  September,  which  was  in  the  year  of  our  Lord  1714  aforesaid,  to  wit, 
timcB?"      on,  &c.  aforesaid,   at,  iac,  aforesaid    between  the  said   C.    D.   and   one 

E.  F.  took,  accepted,  and  received,  of  and  from  the  said  E.  F.  a  certain 
sum  of  money,  to  wit,  the  sum  of  £1.  1 9.  of  lawful  money  of  Great  Bri- 
tain, by  way  of  corrupt  bargain  and  loan,  for  the  said  C.  D.'s  forbearing 
and  giving,  and  having  forborne  and  given  day  of  payment  of  a  certain 
sum  of  money,  to  wit,  the  sum  of  £22,  of  like  lawful  money,  heretofore,  to 
wit,  on,  &c.  at,  &c.  aforesaid,  lent  and  advanced  by  the  said  C.  D.  to  the 
said  E.  F.  from  the  time  of  lending  and  advancing  the  same,  until  and 
upon,  &c.  when  a  part  of  the  said  sum  of  £22,  to  wit,  the  sum  of  £15.  lis, 
part  thereof  was  paid  and  satisfied,  and  also  for  the  forbearing  and  giving, 
and  having  forborne  and  given,  day  of  payment,  of  the  sum  of  £6.  9s.  of 
like  lawful  money,  residue  of  the  said  sum  of  £22,  upon,  and  from  the 
day  and  year  last  aforesaid,  until  and  upon,  &;c.  when  a  part  of  the  said 
sum  of  £6.  9s.  to  wit,  the  sum  of  £3,  part  thereof  was  paid  and  satisfied, 

[*516]  and  also  for  the  forbearing  *and  giving,  and  having  forborne  and  given, 
day  of  payment  of  the  sum  of  £3.  9^.  of  like  lawful  money,  residue  of 
the  said  sum  of  £6.  9s.  upon  and  from  the  day  and  year  last  aforesaid,  until 
and  upon,  &c.  which  said  sum  of  £l.  l^.  so  taken,  accepted,  and  receiv- 
ed by  the  said  C.  D.  of  and  from  the  said  E.  F.  in  manner  and  for  the 
cause  aforesaid,  exceeds  the  rate  of  £5,  for  the  forbearing  of  £100  for 
a  year,  contrary  to  the  form  of  the  statute,  in  such  case  made  and  provid- 
ed; whereby,  and  by  force  of  the  statute,  the  said  C.  D.  forfeited  for 
his  said  offence,  the  sum  of  £66,  of  like  lawM  money,  being  treble  the 
value  of  the  said  sum  of  £22,  so  lent  and  advanced  by  the  said  C.  D.  to 
the  said  E.  F.  and  so  forborne  as  aforesaid,  and  thereby  and  by  force  of  the 
said  statute  in  such  case  made  and  provided,  an  action  hath  accrued  to  the 
said  A.  B.  who  sues  as  aforesaid,  to  demand  and  to  have  for  our  said  lord 
the  king,  and  for  himself  in  this  behalf,  of  and  for  the  said  C.  D.  the 
said  sum  of  £66,  so  forfeited  as  aforesaid,  parcel  of  the  said  sum  above  de- 
manded. 
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,  to  wit.  A,  B.  complains  of  C.  D.  being  in  the  custody  of  the  mar-  Agaimt 

shal  of  the  Marshalsea  (g)  of  our  lord  the  now  lung,  before  the  king  himself,  *^«  father 
of  a  plea  of  breach  of  covenant.     For  that  whereas,  heretofore,  to  wit,  on,  prentice' 
be.  (h)  at,  &c.  (venue)  by  a  certain  indenture  of  apprenticeship   (t)  then  for  the  ap- 
and  there  made,  (one  part  of  which  said  indenture  (Jt),  sealed  *with  the  PJ®"^"?« 
seal  of  the  said  defendant,  the  said  plaintiff  now  brings  here  mto  court,  himself, 
the  date  whereof  is  the  same  day  and  year  aforesaid,)  one  £.  F.  did  put  («)• 
himself  apprentice  to  the  said  plaintiff  to  learn  his  art,  trade,  and  mystery    [*518] 

of  a and  with  him  (after  the  manner  of  an  apprentice)   to  serve 

Ifom  the  date  thereof  unto  the  full  end  and  term  of  [seven]  years  from 
thence  next  following,  to  be  fully  complete  and  ended,  during  which  term 
it  was  thereby  covenanted  and  agreed,  that  the  said  apprentice  his  said 
master  faithfully  should  serve,  his  secrets  keep,  his  lawful  commands  every 
where  gladly  do,  and  that  he  should  not  haunt  taverns  or  playhouses,  nor 
absent  himself  from  his  said  master's  service  day  or  night  unlawfully,  but 
in  all  things  as  a  faithful  apprentice  should  behave  himself  towards  his 
said  master,  and  all  bis,  during  the  said  term.     And  for  the  true  perform- 

(e)   See  formg  of  declaration,  by  and  and  the  master  is  not  requested  to  receive 

•fainst  apprentices,  Morg.  480,  550. — PI.  him  back,  the  master  is  not  liable  for  not 

A.  316 ;    and   other  forms,  indexed   in  5  receiving  and  taking  care  of  him,  6  fi.  db 

Wentw.  112,  132.    See  the  law  in  genera],  C.  680;  and  see  the  pleadings  there. 
1  Born,  J.  aeth  edit.  tit. «  JIfprmtictsr     A        (/)  As  to  title,  see  ante,  12,  note,  (a), 
^tiier  cannot,  against  his  infant  son's  eon-         (g)    See  forms  bj  original,  &c.  ante,  10, 

Knl,bind  him  as  an  apprentice,  3  B.  &  A.  18, 20. 

^'     An   action  of   covenant  cannot  be        {h)  A  deed  may  be  stated  in  pleading  to 

sDpported    against    an    infant  apprentice,  have  been  made  on  a  day  different  from  its 

Cro.  Car.   179.—^  T.   R.  557.— It  should  date,   omitting    the  words  "bearing  date, 

therefore  be  against  the   party  who  cove-  &c."     4  East,  477 ;  but  it  is  roost  usual  to 

Banted  for  the  infant's  due  performance  of  insert  the  date. 

tbe  indenture.    The  usual  words  of  the  in-        (i)  As  to  the  binding  by  indtnture,  see  1 

dentnre  amount  to  a  covenant.     Doug.  518.  Nolan's  Poor  Laws,  311. — Co.  Lit.  145  b. 

—8  Mod  190— Com.  Dig.  tit.  •»  Covenant."  Burn,  J.  tit.  " Apprentice:' 
A*  ^    It  is  no  defense  that  the  defendant's        (k)  A  profert,  or  an  excuse  for  the  want 

*oo,  sfler  becoming  of  age,  avoided  the  in-  of  it  must  in  general  be  stated,  or  the  de* 

oentare,  though  he  properly  served  tiU  that  claration  will  he  bad  on  special  demurrer, 

iime.  3  B.  &.  A.  59.    The  master  cannot  4  Anne,  c.  16.    If  a  profert  be  stated,  and 

dismiss  apprentice  from  his  service,  though  the  deed  cannot  be  produced,  plaintiff  will 

the  apprentice  misbehave  himself.     1  B.  &  be  nonsuited  on  the  plea  of  non  est  factum^ 

C.  460.-2  D.  d&  R.  465,  S.  C.     But  if  the  4  East,  585.    As  to  proferta  in  general,  see 

apprentice  quit  the  service,  and  refuse  to  1  Saund.  9.    note    1.— Ante,  439.— Index, 

retnm,  or  prevento  himself  from  returning,  vol.  i.  tit  "  Pwtfert:* 

Vol.  n.  i3 
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Oovenant 
bj  the  ap- 
prentice 
on  his  in- 
denture. 


aDce  by  the  said  E.  F.  of  all  and  every  the  covenants  and  agreements 
therein  contained  on  the  part  and  behalf  of  the  said  E.  F.  to  be  perfbnn- 
ed  and  fulfilled,  the  said  defendant  thereby  bound  himself  unto  the  said 
plaintiff  (/)•  As  by  the  said  indenture,  reference  being  thereunto  had, 
will  (amongst  other  things)  more  fully  and  at  large  appear.  By  virtue  of 
which  said  indenture  the  said  E.  F.  afterwards,  to  wit,  on  the  said,  &c.  at, 
inc.  (venue)  aforesaid,  entered,  and  was  then  and  there  received  into  the 
service  of  the  said  plaintiff  as  such  apprentice  as  aforesaid,  and  remained 
and  continued  in  such  service,  under  and  by  virtue  of  the  said  indenture, 
for  a  long  space  of  time,  to  wit,  from  the  day  and  year  last  aforesaid,  until, 
and  upon,  &c.  [ory  from  thence  hitherto]  to  wit,  at, .  &c.  (venue)  afore- 
said. And  although  he  (m),  the  said  plaintiff,  hath  always,  from  the  time 
of  the  making  of  the  said  indenture,  hitherto  well  and  truly  performed, 
fulfilled,  and  kept  all  things  therein  mentioned  and  contained,  on  his  part 
and  behalf  to  be  performed,  fulfilled,  and  kept,  according  to  the  tenor  and 
effect,  true  intent  and  meaning  thereof,  the  said  plaintiff  in  fact  saith,  that 
the  said  E.  F.  did  not  nor  would  faithfully  serve  the  said  plaintiff  accord- 
ing to  the  tenor  and  effect,  true  intent  and  meaning  of  the  said  indenture ; 
but  on  the  contrary  thereof,  he  the  said  E.  F.  during  the  said  term,  to  wit, 
on,  &c.  at,  &c.  (ventte)  ^aforesaid,  did  unlawfully  absent  himself,  and 
hath,  from  thence,  nitherto  remained  and  continued  absent  from  the  ser- 
vice of  the  said  plaintiff  contrary  to  the  tenor  and  effect  of  the  said  in- 
denture, and  of  the  said  covenant  of  the  said  defendant  in  that  behalf 
made  as  aforesaid.  And  so,  the  plaintiff  in  fact  saith  (n),  that  the  said 
defendant  (although  often  requested  so  to  do)  hath  not  kept  the  said 
covenant  so  by  him  made  as  aforesaid,  but  hath  broken  the  same,  and 
to  keep  the  same  with  the  said  plaintiff  hath  hitherto  wholly  neglected 
and  refused,  and  still  doth  neglect  and  refuse,  to  the  damage  of  the  said 
plaintiff  of  £ —  (o),  and  therefore  he  brings  his  suit,  &c. 

[See  commencement  in  covenant,  as  ante,  517.]  For  that  whereas,  here- 
tofore, to  wit,  on,  &c.  at,  &c.  (venue)  by  a  certain  indenture  tripartite, 
then  and  there  made  between  O.  S.  of,  &c.  gentleman,  of  the  first  part, 
the  said  plaintiff  by  the  name  of  S.  the  son  of  the  said  O.  S.  of  the  se- 
cond part,  and  the  said  defendant  by  the  name  of,  &c.  of  the  parish  of 
P.  in  the  said  county,  apothecary,  of  the  third  part  (one  part  of  which 
said  indenture,  sealed  with  the  seal  of  the  said  defendant,  he  the  said 
plaiptiff  now  brings  here  into  court,  the  date  whereof  is  the  same  day  and 
year  aforesaid),  he  the  said  plaintiff  of  his  own  free  will,  and  by  and  with 
the  consent  and  approbation  of  his  said  father,  testified  by  his  being  made 
a  party  thereto,  and  by  his  signmg  and  sealing  thereof,  did   put  and  bind 


{I)  Anti*,  517,  note  (e).  Thif  amounts 
to  a  covenant,  Douffl.  518  — 8  Mod.  190. 

(m)  This  general  STerment  of  perform- 
ance by  the  plaintiff  is  unnecessary.  1 
Saund.  235,  n.  5. — Rep.  temp.  Hardw.  343. 
4,-2  Mod.  309. 

(n)  This  statement  is  unnecessary,  there 
being  a  breach  of  covenant  alleged  before, 
it  is  holden  unnecessary  to  make  a  repeti- 
tion of  it  in  the  conclusion,  1  Saund.  235, 
n.  7. 

(o)   In  all   declarations  in    covenant,  a 


sum  should  be  inserled  sufficient  to  cover 
the  real  demand  and  interest  till  the  time 
of  final  judgment. 

ip)  See  this  form,  PI.  A.  316.  It  is  not 
framed  precisely  according  to  the  modern 
language  of  pleading,  but  may  resdily  be 
adapted:  See  other  precedents,  by  appren- 
tices, 3  Wentw.  324,  312,  419,  427,  433. 
See  a  form  of  declaration  by  the  father 
against  the  master,  6  B.  dt  Cres.  680.  As 
to  the  validity  of  the  deed,  see  16  East,  13, 
and  Chitty's  Law  of  Apprentices. 
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himself  an  apprentice  to  and  with  the  said  defendant  to  learn  his  art,  and 
with  him,  after  the  manner  of  an  apprentice,  to  serve  from  the  day  and 
jear  aforesaid,  for  and  during,  and  until  the  full  end  and  term  of  seven    MASTsk 
jears  fix>m  thence  next  ensuing,  and  fully  to  be  complete  and  «nded  ;  dur- 
ing which  said  term,  the  said  apprentice  his   master  should  and  would 
faithfully  serve,  his  secrets  *keep,  all  his  lawful   and  honest  commands    [^520] 
erery  where  gladly  do,  he  should  do  no  damage  to  his  said  master,  nor 
see  it  to  be  done  by  others,  but  to  his  power  should  prevent,  or  forthwith 
give  notice  to  his  said  master  of  the  same  ;  the  goods  of  his  said  master 
he  should  not  waste,  nor  lend  them  unlawfully  to  any ;  hurt  to  his  said 
master  he   should  not  do,  or  cause  or   procure  to  be  done ;   he  should 
neidier  buy  or  seU  without  his  master's  leave  ;  tarvems,  inns,  or  ale-houses, 
he  should  not  haunt ;  at  cards,  dice,  tables,  or  any  other  unlawful  game, 
he  should  not  play  ;  matrimony  he  should  not  contract ;  nor  from  the  ser- 
vice of  his  said  master,  day  or  night,  absent  himself,  but  in  all  things,  like 
an  honest,  diligent,  and  faithful  apfjhsntice,  should  and  would  demean  and 
behave  himself  towards  his  said  master,  and  all  his,  during  the  said  term ; 
and  the  said  O.  S.  for  and  in  consideration  of  the  covenants  and  agree- 
ments on  the  said  defendant's  part  and  behalf  to  be  done  and  performed, 
(or  himself,  his  heirs,  executors,  and  administrators,  did  covenant,  promise, 
and  agree,  to  and  with  the  said  defendant,  his  executors  and  administra- 
tors, by  the  said  indenture,  in  manner  and  form  following,  that  is  to  say, 
that  the  said  plaintiff  should  and  would  well,  truly,  and  faithfully  serve 
the  said  defendant,  during  all  the  term  of  his  said  apprenticeship,  accord- 
ing to  the  purport,  true  intent,  and  meaning,  of  all  and  singular  the  arti- 
cles above  mentioned,  without  any  fraud,  deceit,  damage,  or  departure ; 
and  also  that  he  the  said  O.  S.  should  and  would  find,  allow,  provide,  and 
deliver  unto  the  said  plaintiff,  during  the  term  of  his  said  apprenticeship, 
sufficient  and  decent  apparel,  of  all  sorts,  both  of  linen  and  woolen,  so 
often  as  need  should  require,  and  thereof  should  and  would  save  harmless 
uid  indemnify  the  said  defendant,  his  executors  and  administrators,  and 
likewise  should  and  would   cause   the   said  apparel   to  be   repaired    and  . 
amended  so  often  as  the  same  should  want  and  stand  in  need  of  being  re- 
paired and  amended  ;  and  the  said  defendant,  for  and  in  consideration  of 
the  sum  of  £60,  of  lawful  money  of  Great  Britain,  to  him  in  hand  paid, 
at  or  before  the  ensealing  and  delivering  thereof  by  the  said  O.  S.  the  re- 
ceipt whereof  the  said  defendant  did  thereby  acknowledge,  and  thereof, 
and  of  every  part  and  parcel  thereof,  did  acquit  and  discharge  the  said  O. 
S.  his  executors  and  administrators  forever,  by  the  said  indenture ;  and 
^  for  and  in  consideration  of  the  service  of  the  said  plaintiff  as  afore- 
s^d,  for  himself,  his  heirs,  executors,  and  administrators,  *did  covenant,    [*521] 
promise  and  agree,  to  and  with  the  said  plaintiff,  his  executors  and  admi- 
nistrators, by  the  said  indenture,  in  manner  and  form  following,  that  is  to 
^7»  that  he  the  said  defendant  should  and  would  teach  and  instruct,  or 
<^anse  the  said  plaintiff  to  be  taught  and  instructed,  the  best  way  and 
manner  that  he  could  in  the  art  and  mystery  of  an  apothecary,  which  he 
then  used,  and  also  should,  and  would  find,  allow,  and  provide,  unto  and 
for  the  said  plaintiff  sufficient  wholesome  meat,  drink,  washing,  lodging, 
^nd  all  other  necessaries  (except  apparel  and  mending  the  same,  as  above 
mentioned),  both  in  sickness  and  in  health,  during  all  the  said  term  of  his 
apprenticeship,  as  by  the  said  indenture  now  brought  here  into  court,  rela- 
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tion  bebg  thereunto  had,  may  more  fully  appear.  And  the  said  plaintiff 
in  fact  saithy  that  he  the  said  plaintiff  forthwidi,  after  the  making  the  said 
KASTM.  indenture,  to  wit,  upon  the  said,  be.  at,  &c.  (venue)  aforesaid,  entered  in* 
ATerment  ^  ^  ^^^  service,  to  serve  the  said  defendant,  as  his  apprentice,  for  the 
term  aforesaid,  according  to  the  true  intent  and  meaning  of  the  said  in- 
denture, and  hath  always  in  all  things  well  and  truly  observed,  performed, 
and  fulfilled  all  things  in  the  said  indenture  contained,  on  his  part  and 
behalf  to  be  performed  and  fulfilled,  to  wit,  at,  &c.  (vemui)  af(»esaid ; 
nevertheless  the  said  plaintiff  in  fact  saith,  that  the  said  defendant,  fitira 
the  makmg  of  the  said  indenture,  and  from  the  time  of  his  the  said  O.  S.'s 
entering  into  the  said  service,  hitherto  hath  not  taught  nor  instructed  him 
the  said  plaintiff,  nor  caused  the  said  plaintiff  to  be  taught  and  instracted 
in  the  said  art  and  mystery  of  an  apothecary,  as  he  ought  to  have  done, 
according  to  the  form  and  effect  of  his  said  covenant  in  that  behalf  so 
made  as  aforesaid,  but  hath  hitherto  wholly  neglected  and  refused  so  to 
do,  to  wit,  at,  &c.  (venue)  aforesaid ;  akid  the  said  plaintiff  further  saith, 
that  the  said  defendant,  from  the  making  the  said  indenture,  and  from  the 
time  of  the  said  plaintiff's  entering  into  the  said  service,  hitherto  hath  not 
found,  allowed,  nor  provided,  unto  or  for  the  said  plaintiff  meat,  drink, 
washing,  lodging,  or  any  other  necessaries  (apparel  and  mending  thereof 
excepted,  as  is  above  mentioned),  as  he  ought  to  have  done,  according  to 
the  form  and  effect  of  his  said  covenant  in  that  behalf  so  made  as  afine- 
said,  but  hath  hitherto  wholly  neglected  and  refiised  so  to  do,  contraiy  to 
the  said  indenture  and  the  said  covenant  of  the  said  defendant,  in  that  be- 
half made  as  aforesaid,  to  wit,  at,  &c.  (vefiue)  aforesaid,  and  so,  &c. — 
[Common  conchution,  as  ante,  519,  and  as  in  nea^ precedent.] 

[•522]  *For  that  whereas,  heretofore,  to  wit,  on  the,  &c.  at,  &c.  (venue)  by  a 
Indenture  certain  indenture  of  apprenticeship,  then  and  there  made  between  the 
ticeflhip  to  ^^^^  pl&intiff  and  the  said  I.  A.  deceased,  which  said  indenture  was  and  is 
a  mariner,  sealed  with  the  seal  of  the  said  R.  M .  (but  being  in  the  possession  of  the 
bjappren-  g^y^  defendant,  the  said  plaintiff  cannot  produce  the  same  to  the  said 
^ainitex-  court  here  (r),)  the  said  plaintiff  did  put  himself  apprentice  to  the  said 
ecutors  of  I.  A.  to  leam  his  art  and  mystery  with  him,  after  the  manner  of  an  ap- 
maiter  for  prentice,  to  serve  from  the  day  of  the  date  of  the  said  indenture,  until 
ding  meat,  the  fiill  end  and  term  of  three  years  from  thence  next  following,  to  be 
board,  &o.  fuUy  complete  and  ended,  and  the  said  I.  A.  thereby  covenanted  and 
^'^'.  agreed,  his  said  apprentice  in  the  art  of  a  mariner,  which  he  used,  by  the 

best  means  that  he  could,  to  teach  and  instruct,  or  cause  to  be  taught  and 
instructed,  finding  unto  his  said  apprentice  sufficient  meat,  drink,  and 
lodging,  and  in  lieu  of  all  other  necessaries  during  the  said  term,  should 
and  would  pay  unto  him  £14  for  the  first  year,  £16  for  the  second,  and 
£20  for  the  third  year,  and  of  £5  more  if  he  served  his  term  out  faithfiilly ; 
and  for  the  true  performance  of  aU  and  every  the  covenants  and  agree- 
ments therein  contained  both  the  said  parties  bound  himself  to  the  other 
by  the  said  indenture,  as  by  the  said  indenture,  reference  being  thereunto 
had,  will  more  fully  and  at  large  appear ;  by  virtue  and  in  pursuance  of 
which  said  indenture,  the  said  praintiff  afterwards,  to  wit,  on  the  day  and 

(q)    Am  to  mariner's   apprentice    inden-    b.    12.— Burn,    J.  tit.  ^^  AvprenUee.'* 
turet,  see  1  Bott,  630  to  633 5  £liz.  c.  5.        (r)   Let  this  be   according  to  the  faet 
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year  aforesaid,  at  be.  aforesaid,  entered,  and  was  then  and  there  received  "^  ^'* 
into  the  service  of  the  said  I.  A.  in  his  lifetime,  as  such  apprentice  as  ^^oxmr 
aforesaid,  and  remained  and  continued  in  such  service,  under  and  by  virtue  MAgTsa. 
of  the  said  indenture,  for  a  long  space  of  time,  to  wit,  from  the  day  and 
year  aforesaid,  until  and  upon  the  [25th]  day  of  [August,]  in  the  year  of 
oar  Lord  [1814]  to  wit,  at,  be.  (venue);  and  the  said  plaintiff  did  al- 
ways, fiom  the  time  of  the  making  of  the  said  indenture,  until  the  day 
and  year  last  aforesaid,  hitherto  well  and  truly  perform,  fafiU  and  keep, 
all  things  therein  contained,  on  his  part  and  behalf  to  be  performed,  ful- 
filled, and  kept,  according  to  the  tenor  and  effect,  true  intent  and  mean- 
ing thereof,  to  wit,  at,  be.  aforesaid ;  and  although  the  said  plaintiff  was 
always  ready  and  willing,  from  the  said  [25th]  day  of  [August,]  in  the 
•year  of  our  Lord  [1814]  aforesaid,  until  the  expiration  of  the  said  term  [*523] 
of  three  years,  to  continue  faithfully  and  duly  to  serve  the  said  I.  A.  in 
bb  life-time,  and  his  executors  sbce  his  decease,  to  wit,  at,  be.  (ventie) 
aforesaid,  whereof  the  said  I.  A.  in  his  life-time,  and  the  said  defendant 
as  executor  as  aforesaid,  after  his  decease,  always  there  had  notice ;  yet 
neither  the  said  L  A.  in  his  life-time,  nor  the  said  defendant,  executor  as 
aforesaid,  since  the  death  of  the  said  I.  A.  although  they  were  requested 
by  the  said  plamtiff  so  to  do,  afterwards, -and  during  the  said  term,  to  wit, 
on  the  said  [25th]  day  of  [August,]  in  the  year  of  our  Lord  [1814]  afore- 
said, to  wit,  at,  be.  (venue)  aforesaid,  did  or  would,  during  the  residue  of 
the  said  term,  find  unto  the  said  plaintiff  sufficient  meat,  drink,  and  lodg- 
ing, and  in  lieu  of  all  other  necessaries  during  the  said  term,  pay  unto 
him  the  said  plaintiff  £14  for  the  said  first  year,  £16  for  the  second  year, 
and  £20  for  the  third  year  ;  but  the  said  I.  A.  in  his  life-time,  and  the 
said  defendant,  as  executor  as  aforesaid,  since  the  death  of  the  said  I.  A. 
have  hitherto  wholly  neglected  and  refused  so  to  do,  to  wit,  at,  be.  (o6- 
•we)  aforesaid,  and  by  means  of  the  premises  the  said  plaintiff  hath  lost 
and  been  deprived  of  all  the  profits,  benefits,  and  advantages,  which  he 
nught  and  would  have  derived  and  acquired  from  the  performance  of  the 
said  covenant  of  the  said  I.  A.  to  wit,  at,  be.  (venue)  aforesaid  ;  and  so 
the  said  plaintiff  in  fact  saith,  that  the  said  I.  A.  in  his  life-time,  and  the 
said  defendant  executor  as  aforesaid,  after  the  death  of  the  said  I.  A.  * 

have  not,  nor  hath  either  of  them,  kept  the  said  covenant  so  made  by 
the  said  I.  A.  as  aforesaid,  but  have  broken  the  same  and  to  keep  the 
same  with  the  said  plaintiff  have,  and  each  of  them  hath,  wholly  neglect- 
ed and  refused,  and  the  said  R.  M.  executor  as  aforesaid,  still  doth  neg- 
lect and  refuse,  to  the  damage  of  the  said  plaintiff  of  £100;  and  there- 
fore he  brings  his  suit,  be. 


IL  ON  ARTICLES  OF  AGREEMENT  BETWEEN  PARTNERS,    of  arti- 

CLE8  OF 
▲OBXB- 

For  that  whereas  heretofore,  to  wit,  on,  be.  at,  be.  (ventte)  by  certain  k>"t  ■■- 
articles  of  agreement,  then  and  there  made,  concluded,  *and  agreed  upon,  p7,JJJJJ*J[g, 
between  the  said  plaintiff  of  the  one  part,  and  the  said  defendant  of  the  Onarticlef 
other  part,  one  part  of  which  said  articles  of  agreement,  sealed  with  the   [*524] 
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ON  ARTE-  seal  of  the  said  defendant  the  said  plaintiff  now  brings  here  into  court, 
a^'rbs-    ^^®  ^^*®  whereof  b  the  same  day  and  year  aforesaid,  after  reciting  (i)  the 
MEHT  Bs-  said  plaintiff  and  defendant  had  used,  exercised,  and  carried  on  the  trade 
Twvxv     or  business  of  pawnbrokers  for  several  years  then  last  past,   and  for  the 
PARTj»R».  jjg^^gj.  understanding  each  other's  intentions  in  a  more  clear  and  better  way 
of  agree-    and  manner  in  future,  it  was  agreed,  by  and  between  the  said  parties  that, 
ment  by     ^^^ — [Here  state  the  agreement^  according  to  the  terms  of  the  agreemad^ 
ners^in'      ond  which  stipulated  that  either  party  making  default  should  forfeit  thru 
trade  («).   guineas  for  each  default.     Proceed  thus  ;] — And  for  the  due  perfonnance 
and  satisfaction  of  the  said  agreement,  each  of  the  said  parties  did  there- 
by, for  himself,  his  executors  and  administrators,  covenant  and  agree  with 
the  other  his  executors  and  administrators,  well  and  truly  to  observe  and 
perform  all  the  agreements  therein  mentioned,  and  in  default  of  any  ooe 
article,  well  and  truly  to  pay  such  penalty,  forfeiture,  sum  and  sums  of 
money,  to  the  other,  as  in  and  by  the  said  agreement  as  m«[itioned,  and 
expressed  to  be  paid  by  the  defaulter,  as  by  the  said  articles  of  agreement 
reference  being  thereunto  had,  will   (amongst  other  things)  more  fully  and 
at  large  appear ;  and  although  the  said  plaintiff  hath  well  and  truly  per- 
formed and  fulfilled  all  and  singular  the  covenants  and  agreements  in  the 
said  articles  of  agreement  mentioned  on  his  part  and  behalf  to  be  done 
Pi„t  ^^d  performed ;  yet  protesting  (tt)  that  the  said  defendant  hath  not  per- 

breach.  formed  or  fulfilled  any  thing  in  the  said  articles  of  agreement  mentioned 
on  his  part  and  behalf  to  be  done  and  performed,  the  said  plaintiff  in  fact 
says,  that  after  the  making  of  the  said  articles,  and  whilst  the  said  plain- 
tiff and  defendant  used,  exercised,  and  carried  on  the  said  trade  or  busi- 
ness of  pawnbrokers,  to  wit,  on,  &&c.  at,  &c.  (venue)  the  said  defendant 
r#g251  took,  from  and  out  of  the  said  shop  and  premises,  in  the  said  ^articles  of 
agreement  mentioned,  where  the  said  plaintiff  and  defendant  so  used,  ex« 
ercised,  and  carried  on  their  said  business,  a  certain  hat,  to  wit,  of  the 
value  of  five  shillings,  being  part  of  the  goods  belonging  to  and  in  the 
custody  of  the  said  plaintiff  and  defendant  as  copartners  in  the  said  trade 
or  business  as  aforesaid  ;  and  did  not  set  doVn  the  same  upon  a  slate  or 
book  kept  for  that  purpose,  nor  did  duly  account  for  the  same,  according 
to  the  form  and  effect  of  the  said  articles  of  agreement,  but  on  the  con- 
Second  ^^^  thereof,  the  said  defendant  made  default  in  setting  down  the  same  as 
breach,  aforesaid,  and  did  not  duly  account  for  the  same  as  aforesaid,  contrary  to 
the  force,  form,  and  effect  of  the  said  articles  of  agreement,  whereby 
the  said  defendant  forfeited  and  became  liable  to  pay  to  the  said  plaintiff 
the  sum  of  £3.  Ss,  for  such  neglect  or  default ;  and  the  said  plaintiff 
further  says,  that  after  the  making  of  the  said  articles,  and  whilst  the  said 
plaintiff  and  defendant  used,  exercised,  and  carried  on  the  said  trade  or 
business  of  pawnbrokers,  to  wit.  on   &c.   at,  be.  (venue)  the  said  defend- 

(s)  See  a   form,  3   Wentw.  333.     One  326,  328.— Plead.  Anist  321,  330,  335, 340, 

partner  may  bqo  another  for  the  breach  of  343. 

an  express  covenant.  See  13  East,  8,538.  (t)  If  the  statement  of  the  recitals  is  not 
Ante,  vol.  i.  29;  but  semble^  that  on  the  material  to  the  assignment  of  the  breach, 
breach  of  a  covenant  to  account,  only  no-  say  *'  after  reciting  as  therein  recitpd,  it 
minal  damages  can  be  recovered,  and  the  was  amed,  ^c.  and  the  said  C.  D.  cove- 
plaintiff  mast  resort  to  equity  for  his  share  nantea,  that,  &c." 

of  profits,  if  there    had  been   no    balance  {(tt)  This  protest  of    general    non-per- 

struck.  formance  is  not  unusual,  but  being  unnecss- 

See  other  precedents  on  articles  of  agree-  sary  should  be  omitted.) 
mant,  1  Saund.  40  to  45.-3  Wentw.  298, 


TWKKK 
PARTirXRI. 


ON    ABTICLE8   OF  AOREEMENT.  525 

tnt  took,  fipom  out  of  the  said  shop  and  premises,  in  the  said  articles  of  <>»  ^*'"- 
agreement  mentioned,  where  the  said  plaintiff  and  defendant  so  used,  ex-  ^^'res- 
ercised,  and  carried  on  their  said  business,  certain  plates,  to  wit,  twelve  wwt  bk- 
pewter  plates,  to  wit,  of  the  Value  of  six  shillings,  being  part  of  the  goods 
belonging  to  and  in  the  custody  of  the  said  plaintiff  and  defendant  as  co- 
partners in  the  said  trade  or  business  as  aforesaid,  and  did  not  set  down 
the  same  upon  a  slate  or  book  kept  for  that  purpose,  nor  did  duly  account 
ibr  the  same,  according  to  the  form  and  effect  of  the  said  articles  of 
agreement,  but  on  the  contrary  thereof,  the  said  defendant  made  default  in 
setting  down  the  same  as  aforesaid,  and  did  not  duly  account  for  the  same 
as  aforesaid,  contrary  to  the  force,  form,  and  effect,  of  the  said  articles  -of 
agreement,  whereby  the  said  defendant  forfeited  and  became  liable  to  pay 
to  the  said  plaintiff  the  further  sum  of  £3.  35.  for  such  neglect  or  default. 
And  the  said  plaintiff  further  says,  that  afler  the  making  of  the  said  arti- 
cles, and  whilst  the  said  plaintiff  and  defendant  used,  exercised,  and  car- 
ried on  the  said  trade  or  business  \of  pawnbrokers,  to  wit,  on  the  said, 
be.  at,  &c.  (ventLe)  the  said  defendant  took,  from  out  of  the  said  shop 
and  premises,  in  the  said  articles  of  agreement  mentioned,  where  the  said 
plaintiff  and  defendant  so  used,  exercised,  and  carried  on  their  said  bu-  breach, 
siness,  a  certain  metal  snuff-box,  to  wit,  of  the  value  of  three  shillings, 
bdng  part  of  the  goods  belonging  to  and  in  the  custody  of  the  said 
plaintiff  and  defendant  as  copartners  in  the  said  trade  or  ^business  as  r«506] 
aforesaid,  and  did  not  set  down  the  same  upon  a  slate  or  book  kept  for 
that  purpose,  nor  did  duly  account  for  the  same,  according  to  the  form 
and  effect  of  the  said  articles  of  agreement,  but  on  the  contrary  thereof, 
the  said  defendant  made  default  in  setting  down  the  same  as  aforesaid, 
and  did  not  duly  account  for  the  same  as  aforesaid,  contrary  to  the  force, 
forai,  and  effect  of  the  said  articles  of  agreement,  whereby  the  said  de- 
fendant forfeited  and  became  liable  to  pay  the  said  plaintiff  the  further 
sum  of  £3.  3$,  for  such  neglect  or  default. — [State  several  other  breaches 
to  the  amount  of  £75.  125.] — Yet  the  said  defendant  hath  not  yet 
paid  to  the  said  plaintiff  the  said  sum  of  £75.  125.  or  any  part  thereof, 
according  to^  the  form  ^and  effect  of  the  said  articles  of  agreement,  but 
hath  hitherto  wholly  neglected  and  refused,  and  still  doth  neglect  and  re- 
fose  so  to  do,  contrary  to  the  said  articles  of  agreement,  and  the  said  co- 
venant of  the  said  defendant  by  him  in  that  behalf  made  as  aforesaid,  to 
wit,  at,  &c.  (yentui)  aforesaid  ;  and  so  the  said  plaintiff  saith,  that  he  the 
said  defendant  hath  not  kept  with  him  the  covenants  so  made  between 
them  as  aforesaid,  but  hath  broken  the  same,  and  to  keep  the  same 
with  the  said  plaintiff  the  said  defendant  hath  hitherto  wholly  refused, 
and  still  doth  reftise ;  to  the  damage  of  the  said  plaintiff  of  £100 ;  and 
therefore,  &c. 


m.  ON  DEEDS  OF  SEPARATE  MAINTENANCE.      ^^  J^;;** 

RATB 

For  that  whereas,  heretofore,  to  wit,  on,  &c.  at,  &c.  (venue)  by  a  cer-  maihtef- 
tain  indenture  then   and  there  made  between  the  said  defendant,  of  the  ^y^^' 
first  part,  one  L  J.  wife  of  the  said  defendant,  of  the  second  part,  and  the  trustee  for 
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09  DKBDs  said  plaintiff,  of  the  third  part,  one  part  of  which  said  indenture,  sealed 
npARATB  ^^^  ^^  ^^  ^^  ^^  ^^^  defendant,  he  the  said  plaintiff  now  brings  here  m- 
MAiHTA-    to  court,  the  date  whereof  is  the  same  day  and  year  aforesaid,  after  reciting, 
vAvcK.    23  Jq  ^q  gg^ij  indenture  was  and  is  recited,  it  was  witnessed,  that  it  was 
a  married  thereby  ^declared  and  agreed  upon,  by  and  between  the  said  defendant, 
woman      and  I.  J.  his  wife,  that  the  said  I.  J.  should  and  might,  from  time  to  time, 
?^?"*_     and  at  all  times  thereafter,  at  her  own  free  will  and  pleasure,  live  separate 
band,  for   and  apart  from  the  said  defendant,  and  that  he  the  said  defendant,  should 
not  paying  and  would,  durmg  such  time  as  the  said  I.  J.  should  live  separate  from  the 
her*2pa-'  ^^*^  defendant,  pay  unto  the  said  plaintiff,  the  sum  of  £&00  yearly,  and 
rate  main-  every  year,  and  in  like  proportion  for  any  lesser  time  than  a  year,  for  and 
tenance     towards  the  support  and  mamtenance  of  the  said  I.  J.  by  four  equal  quarter- 
r*5271    ^y  payments,  the  first  payment  thereof  to  commence  from  the  day  and  year 
^        ^    aforesaid  ;  and  the  said  defendant  did  thereby  covenant,  promise  and  agree, 
to  and  with  the  said  plaintiff,  his  executors,  administrators,  and  assigns, 
that  he  the  said  defendant,  hb  executors  and  administrators,  should  and 
would,  during  such  time  as  she  the  said  I.  J.  should  live  separate  and  apart 
from  the  said  defendant,  pay  unto  the  said  plaintiff,  the  sum  of  £500 
yearly,  and  every  year,  and  in  like  proportion  for  any  lesser  time  than  a 
year,  for  and  towards  the  support  and  maintenance  of  the  said  L  J.  and 
that  it  should  and  might  be  lawful  for  the  said  I.  J.  at  all  times  thereafter, 
at  her  own  free  will  and  pleasure,  to  live  separate  and  apart  from  the  said 
defendant,  as  if  the  said  I.  J.  was  sole  and  unmarried,  free  from  the  pow- 
er, command,  restraint,  and  control  of  the  said  defendant,  at  such  place 
and  in  such  manner  as  he  should  ti)ink  proper ;  and  in  and  by  the  said 
indenture  it  was  provided,  that  the  cohabitation  of  the  said  L  J.  at  any 
time  with  the  said  defendant  should  not  be  considered  as  a  relinquidunent 
on  the  part  of  the  said  plaintiff,  and  I.  J.  or  either  of  them,  of  then:  right 
to  the  performance  of  the  covenants  and  agreements  on  the  part  of  the 
said  defendant,  his  executors  and  administrators,  therein  contained,  nor  in 
any  respect  prejudice,  annul,  or  make  void  such  covenants  or  agreements, 
or  either  of  them,  but  the  same  should,  notwithstanding  such  cohabita- 
tion, at  any  time,  be  and  remain  in  full  force  and  effect,  any  thing  thereio 
contained  to  the  contrary  in  any  wise  notwithstanding,  as  in  and  by  the 
said  indenture,  reference  being  thereunto  had,  will,  amongst  other  thii^ 
more  fully  and  at  large  appear.     And  the  said  plaintiff  in  fact  says,  that 
afterwards,   and    after    making    the    said    indenture,    to    wit,    on    the 

of A.  D. the  said  I.  J.  in  the  said  indenture  mentioned, 

[^528]  did  choose,  and  was  willing,  and  did  actually  live  separate  from  the  said 
defendant,  her  said  husband,  and  for  *a  long  space  of  time,  to  wit,  from 
thence  hitherto  hath  continued,  and  still  doth  continue,  to  live  separate 
and  apart  from  the  said  defendant,  her  said  husband,  to  wit,  at,  &c.  (ve- 
nue) aforesaid,  and  although,  from  the  time  of  making  the  said  indenture 
hitherto,   the  said   plaintiff  hath,  &c. — [Plaintiff^s  genend  performance 

(«)   At  to  the  general  liabilities  of  has-  ration  are  at  law  valid  unleM  they  Aam  been 

baud  and  wife,  in  case  of  separation,  see  3  so  framed  as  to  invite  or  improperly  ftcili- 

Chit.  Com.  Law,  45.— 1  T.  R.  5.-8  T.  R.  tate  separation.     Waite  «.  Jones,  1   Biof. 

545.— Narse  v.   Craig,  2    N.    R.    148—1  N.  C.  656  ;  see  the  cases  collected,  1  CbiL 

Hen.   Bla.  334  to  351.— 3  Esp.  Rep.  250,  Gen.    Pract.  58,  59.      When  decUratioo, 

255. — 6    Campb.    120.      And  see  another  sufficient,  and  when  adaltery  of  wife  can- 

precedent,  3  Wentw.  318. — 1  Taunt.  417.  not  be  pleaded  to  an  action  on  separalioB 

(It  seems  that  in  gtneralf  deeds  of  sepa-  deed.    8  Bing.  8560 
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^fihe  indenture.'] — ^The  Protesting,  &c. — [Defendant i  general  iu>nrper-  <>"  »«»»• 
formance.] — ^The  said  plaintiflf  in  fact  saith  that,  &c. — [State  the  arrear,  ®'  ■*'^" 
wd  general  concJmion^  as  in  declaration  in  covenant  for  rent^  post,  551.]  maiktkv- 


ANCX. 


IV.  ON  CHARTER-PARTIES. 


BY  OWHXR 

AOIIRST 

FRKIGHT- 

XR. 


For  that  whereas  heretofore,  to  wit,  on,  &lc.  at,  &c.  (venue)  by  a  certain 
charter-party  of  affreightment,  then  and  there  indebted,  made  and  conclud-  By  'owner 
ed,  between  the  said  plaintiff,  by  the  name  and  description  of,  &c.  master  &ff^'>i»t 

of  the  good  brig  or  vessel  called,  &c.  of  the  burthen  of tons  (x)  per  o'n'char-'* 

register,  or  thereabouts,  then  tiding  in  the  river  Thames,  of  the  one  part,  ter-party, 
aad  the  said  defendant,  by  the  name  and  addition  of,  fac.  merchant,  and  J?  fecov«' 
froghter  of  the  said  vessel,  of  the  other  part,  (one  part  of  which  said  tnd^de^ 
charter-party,  sealed  with  the  seal  of  the  said  defendant,   the  said  plaintiff  murra^e, 
now  brings  here  into  court,  the  date  whereof  is  the  same  day  and  year  *°^  **r™' 
aforesaid;  it  was  witnessed,   that  the  said  plaintiff,  for  the  considerations  not  load- 
thereinafler    mentioned,   did    thereby   covenant,   ^promise   and   agree,    to  iog  within 
and  with   the  said  defendant,   his  executors,   administrators,  and  assigns,  ^^  *^' 
that  the  said  vessel  being  tight,  staunch,  and  strong,  &lc.   [here  set  out  the    r*5291 
diarter-pariy  verbatim,  in  the  proper  tense,]  as  by  the  said  charter-party,  Reference 
reference  being  thereunto  had,  will,  amongst  other  things,  more  fully  and  ^"c*»»rter- 
at  large  appear,  to  wit,  at,  &c.    (yenu^)   aforesaid.     And  the  said  plaintiff  ^h^be- 
in  fact  saith,  that  afterwards,  to  wit,  on,  &c.  the  said  vessel  being  then  >ng  made 
and  there   tight,  staunch,  and  strong,  and  every  way   properly  fitted  and  ^^^^^^^7' 
manned  for  the  voyage  in  the  said  charter-party  mentioned,  the  said  mas-  ceivea 
ter  did  then  and  there  take,  load,  and  receive,  on  board  of  the  said  vessel,  cargo, 
a  full  and  complete  cargo  of  lawful  goods,  which,  having  received,  and  arrivea 
b^g  despatched,  did  then  and  there,  wind  and  weather  permitting,  im-  and  deliy- 
mediately  set  sail  and  proceed  to  the  island  of  Heligoland,  where,  being  ^^^  ^^^' 
afterwards,  to  wit,  on,  &;c.  arrived,  did  then  and  there  make  a  right  and  go. 
true  delivery  of  the  whole  of  the  said  cargo  to  the  agents  or  assigns  of 
the  said  freighter,  agreeably  to  bills  of  lading  that  were  signed  for  the 
same,  to  wit,  iic.  (venue)   aforesaid,  which  cargo  being  then  and  there  ship  takes 
so  delivered,  the  said  master  of  the  said  vessel  did  afterwards,  to  wit,  on,  in  home- 
fee,  take  on  board  the  said   vessel  another  full  and  complete  cargo  of  law-  ^"^y^*'" 

rives,  and 

(v)  See  other  forma  by  master  or  owner,  ante,  64.    When  not  recoverable,  aa  in  case  delivers 

3  Wentw.  341,  344,  350,  352,  355,  358,  362,  of  hostile  occupation  of  the  port  to  which  same. 

*^,  372.  —  PI.    A.  324.     For  forms  at  the  the  ship  is  bound.     10  £a8t,  526  -  3  Chit, 

•uit  of  the  freighter,  see  3  Wentw.  357;  Com.  Law,  429.— As  to  what  is  a  condition 

*nd  forms  in  assumpsit,  ante,  221  ',  and  in  preceden*.  in  a  charter-party,  and  what  need 

Debt,  ante,  426.     When  the  contract  is  un-  not  be  averred,  see  4   East,  477  — 2  Chit, 

der  seal,  the  declaration  mast,  in  general  be  Rep.  705. — 3  Chit.  Com.  Law,  391. 
framed  upon  it,  and  state  the  terms  of  the        (See  a  form  of  declaration  against  mas- 

^d.    See  1  N.  R.  104. -^Abbott  on  Ship-  ter  of  a  ship  for  not  sailing  in  ballast  direct 

ping,  4th  ediu  185. — 1  M,  &  S.  5TS. — 2  M.  to  a  named  port,  but  improperly  making  an 

^  B.  303,  when  the  plaintiff  should  not  intermediate   voyage  for  his  own  purposes, 

•ue  on  the  [charter-party,  see  3  Chit.  Com.  Andrews  v.  Adams,  1   fiin^.  M.  C.  29.) 
^1^,430. — 2   Chit.  Rep.   570. — 4  Camp.         (x)    The  owner   may  give   evidence  of 

131—12   East,  179.— 2   Camp.   616—^  J.  actual  burthen, and  is  not  restricted  to  the 

&.  Moore,  415,  425.    As  to  the  demurrage,  precise  burthen  mentioned  in  charter-party, 

•ee  Abbott,  196.— 3  Chit.  Com.  Law,  426,  if  there  is  no  fraud.— 2  Stark.  2,  452. 

Vol.  n.  53 


5d9  DBOLAfiATIOKS  IN  OOVBNaNT, 

»T  owffBE  fui  goods,  not  exceeding  what  she  could  reasonably  cany  and  stow,  and 
nuBtovT-  hemg  so  laden  and  despatched  as  last  aforesaid,  the  said  vessel  did  after- 
u.      wards,  to  wit,  on,  &c.  set  sail  and  proceed  direct  from  thrice  to  London, 
where,  being  afterwards,  to  wit,  on  &c.  arrived,  she  did  then  and  there 
make  a  right  and  true  delivery  of  the  whole  of  the  said  homeward  cargo 
to  the  said  defendant  or  his  agents,  agreeably  to  bills  of  ladbg  that  were 
signed  for  the  same,  and  so  ended  the  said  voyage,  according  to  the  forai 
and  effect  of  the  aforesaid  charter-party,  to  wit,  at,  &c.  (venue)  aforesaid, 
^ft!nd-^   of  which  said  several  premises  the  said  defendant  then  and  there  bad  no- 
Ant,  tice.     And  although  the  said  plaintiff  hath  always,  since  the  making  of 
General     {^q  'g^id  charter-party,  well  and  truly  p^rfonned,  fulfilled,  and  kept,  all 
aace  ^*    things  in  the  said  charter-party*  contained  on  his  part  and  behalf  to  be 
plaintiff,     performed,  fulfilled,  and  kept,  to  wit,  at  &c.  (venue)  aforesaid  ;  yet  pn>- 
*^'"^  ^  ^^^  testing  that  the  said  defendant  hath  not  performed,  fulfilled,  or  kept  anj 
not  shi*p-    thing  therein  contained  on  his  part  and  behalf  to  be  performed,  fulfilled, 
ping  in      and  kept,  the  said  plaintiff  in  fact  saith,  that  the  said  defendant  did  not 
and  *lS3i-  °^'  would  send,  or  cause  to  be  sent,  alongside  of  the  said  vessel  in  the 
in  lay        river  Thames,  such  goods  as  he  thought  proper  to  ship,  *and  receive  the 
^7"*         same  fiom  alongside  of  her  at  Heligoland,  and  sent  alongside  of  her  at 
[  ^^J    Heligoland  such  goods  as  he  thought  fit,  and  receive  the  same  f]x>m  along- 
side of  her  at  London,  within  the  time  limited  for  those  purposes,  and 
days  of  demurrage  in  the  said  charter-party  mentioned,  but  whoUy  refused 
and  neglected  so  to  do,  and  on  the  contrary  thereof,  kept  and  detained 
the  said  vessel  for  a  much  longer  space  of  time,  to  wit,  the  space  of  ten 
days,  over  and  above  the  time  limited  for  the  purpose  last  aforesaid,  and 
the  days  of  demurrage  as  aforesaid,  contrary  to  the  form  and  effect  of  the 
said  charter-party,  and  of  the  covenant  of  the  said  defendant  so  made  as 
Non  pay-   aforesaid,  ta  wit,  at,  &c.  (venue)  aforesaid.     And  the  said  plaintiff  further 
freiffht  by  ^aith,  that  on  delivery  of^  the  said  homeward  cargo  at  London  as  afore- 
billa  of ez-  Said,  to  wit.  On,  &c.  at,  &c.  (venue)  aforesaid,  a  large  sum  of  money,  to 
change,     ^it,  as  well  the  sum  of  £ —  in  the  said  charter-party  mentioned,   as 
another  sum  of  money,  to  wit,  the  sum  of  — -/.  being  £5  per  centum  on 
the  amount  of  the  freight  aforesaid,  in  lieu  of  port  charges,  and  two  gui* 
neas  hat  money  to  the  master,  amounting  in  the  whole  to  a  large  sum  of 
money,  to   wit,  the  sum  — L   became  and  was  due  and   payable  from 
the  said  defendant  to  the  said  plaintiff,  according  to  the  form  and  efl^t  of 
the  said  charter-party,  and  of  the  said  covenant  of  the  said  defendant,  so 
by  him  made  as  aforesaid,  yet  the  said  defendant  did    not   nor  would    (al- 
though oflen  requested  so  to  do)  pay  to  the  said  plaintiff  the  said  sum  of 
money  last-mentioned,  in  manner  directed  by  the  said  charter-party,  to 
wit,  the  sum  of  — ^.  being  one-half  in  money,  or  any  part  thereof,  on  the 
delivery  of  the  homeward-bound  cargo  at  London  as  aforesaid,  or  before 
or  since,  nor  did  or  would  pay  the  other  half,  or  any  part  thereof,  by  the 
said  defendant's  accepted  bill,  payable  in  London  aforesaid,  at  two  months 
after  the  date  of  the  said  delivery  of  the  said  homeward  cargo,  or  other- 
wise  however,  but  wholly  refused  and  neglected  so  to  do,  contrary  to  the 
form  and  effect  of  the  said  charter-party,  and  of  the  said  covenant  of  the 
,  said  defendant,  so  made  as  aforesaid,  and  the  said  sum  of  — L  is  still  in 
braach       Aire^r  ^d  unpaid.     And  the  said  plaintiff  fiirther  saith,  that  the  said  de- 
non  pay    fendant  did  keep  the  said  vessel  on  demurrage  during  divers,  to  wit, 
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dajs  (y)  over  and  above  the  said  lay  days  in  the  said  charter-party  men-  >v  owvsm 
tioned;  yet  the  *said  defendant  did  not  nor  would     (although  often  re-  y^^^^. 

quested)  pay  for  the  said days  to  the  said  plaintiff,  the  said  sum  of       sr. 

£ —  per  day,  day  by  day,  as  the  same  became  due  and  payable,  accord-      — ' 
ing  to  the  tenor  and  effect  of  the  said  charter-party,  but  wholly  refused  aemur- 

so  to  do ;  and  the  sum  of  -—7.  for  the  said  last-mentioned days,  at  nge. 

and  after  the  rate  aforesaid,  became  and  was  due  and  owing  tram  the  said 
defendant  to  the  said  plaintiff,  and  still  b .  in  arrear  and  unpud,  contrary 
to  the  form  and  effect  of  the  said  charter-party,  and  of  the  said  covenant 
of  the  said  defendant,  so  by  him  made  as  aforesaid,  to  wit,  at,  &c.  afore- 
said. And  so  the  said  plaintiff  in  fact  saith. — [Common  conclusion  in  co» 
tenanty  as  anUy  519.] 

For  that  whereas,  heretofore,  to  wit,  on,  &c.  at,  &c.  (venue)  by  a  certain  The  like 
charter-party  oi  affreightment,  then  and  there  indented,  made,  concluded,  f^a^nL  in 
and  fully  agreed  upon  between  the  said  plaintiff,  (by  the  name  and  addition  lay  daye, 
of,  tc.)  of  the  one  part,  and  the  said  defendant,  (by  the  style,  firm,  and  "^^  ^^^' 
addition  of,  &c.)  of  the  other  part,  one   par^  of  which  said  charter-party,  ^^jJHot. 
sealed  with  the  seal  of  the  sai(i   defendant,  the  said  plaintiff  now  brings  age. 
here  mto  court,  the  date  whereof  b  the  same  day  and  year  aforesaid,  it 
was  witnessed,   that  the  said  plaintiff,  for   the   consideration  therein  and 
hereinafter  mentioned,  had  granted,  &c.     [Here  set  out  the  charter-party,] 
—As  by  the  said  charter-party  of  affieightment  (reference  being   there- 
unto had)   will  (amongst  other  things)  more  fully  and  at  large  appear. 
And  the  said  plaintiff  in  fact  saith,  that  after  the  making  of  the  said  charter- 
party  of  afiEreightment,  and  before  the  said  20th  day  of  June,  in  the  year 
aforesaid,  to  wit,  on,  &c.  the  said  brigantine  being   tight,  staunch,  and 
strong,  and  well  and  sufficientiy  manned,  victualled,  tackled,  and  provid- 
ed with  all  things  necessary  and  proper  for  the  said  vessel,  for  her  said  in- 
tended voyage,  did  set  sail  and  depart  from  the  river  Thames  aforesaid,  and  * 
proceed  direct  to  the  town  of  Riga,  aforesaid,  and  afterwards,  to  wit,  on,  &c. 
did  arrive  at  the  said  town  of  Riga,  and  was  then  and  there  ready  to  take 
on  board  and  load  from  the  factors  or  assigns  of  the  said  defendant,  the  said 
1000  quarters  of  wheat,  in  bulk,  separate  from  the  other  part  of  the  cargo, 
according  to  the  form  and  effect  of  the  said  charter-party  of  affireightment 
in  that  behalf;  and  the  said  master  did  then  and  there  give  notice  thereof  [*53S] 
to  the  correspondents  of  the  said  defendant,  and  for  the  purpose  of  *load- 
ingthe  said   1000  quarters  of  wheat,  at  Riga  aforesaid,  the  said  brigantine 
did  stay   and  lie  tiiere   the  aforesaid   thirty-five  running  days  (z),  com- 
mencing the  next  day  followmg  that  on  which  the  said  master  did  so  give 
notice  to  the  correspondents  of  the  said  defendant  as  aforesaid,  and  was, 
during  all  that  time,  there  ready  to  take  on  board  and  load,  from  the  fac- 
tors or  assigns  of  the  said  defendant,  the  said  1000  quarters  of  wheat,  in 
bulk,  as  aforesaid,  to  wit,  at,  &c.   (venue)  aforesaid,  of  all  which  premises 
the  said  defendant  there  had  notice ;  and  although  the  said  plamtiff  hath 
^ways,  from  the   time  of   making    the  said   charter-party  of  ai&eight- 
ment,  hitherto  well  and  truly  performed,  hc.-^[General  perfortnance  by 

iv)  As  to  the  ooDBtruction  of  the  word  the  cuitom  of  merchante  in  London.     3 

''^^yi,^' lee  3  Chit.  Com.  Law,  426.  Eip.  Ni.  Pri.  Caa.  121.~-Abbott,4th  edH. 

(<).Wben  the  word  •'dajra,"  i«  aaed  194.    See  3  Chit.  Com.  Law,  426. 
^'^Y  it  is  Mid  to  mean  woriing  daya  by 
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owifFR  plaintiff,  and  non-performance  by  defendant  of  the  charter-party,  as  ardCj 
EIGHT-  529.] —  The  said  plaintiff  saith,  that  the  said  defendant  (although  often 
iR.  requested  so  to  do)  did  not  nor  would,  within  the  said  space  of  thirty-five 
running  days,  or  at  any  time  afterwards,  load,  or  cause  to  be  loaded  the 
said  1000  quarters  of  wheat  on  board  the  said  brigantine,  at  the  towoi  of 
Riga  aforesaid,  but  wholly  neglected  and  refused  so  to  do,  and  therein 
failed  and  made  default,  contrary  to  the  form  and  effect  of  the  said  char^ 
ter-party,  and  of  the  said  covenant  of  the  said  defendant  by  him  in  that 
behalf  made  as  aforesaid.  And  the  said  plaintiff  in  fact  saith,  that  the 
pilotage  and  port-charges  in  the  said  charter-party  of  affreightment  men- 
tioned, amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of — L  of 
like  lawful  money,  whereof  the  said  defendant  afterwards,  to  wit,  on,  &c- 
at,  &c.  (yentie)  had  notice ;  nevertheless  the  said  defendant  (although  of- 
ten requested  so  to  do)  hath  not  paid  or  caused  to  be  paid  to  the  said  mas- 
ter or  his  order,  two-thirds  of  the  said  pilotage  and  port-charges,  or  any 
part  thereof,  but  hath  hitherto  wholly  neglected  and  refused  so  to  do  and 
therein  failed  and  made  default,  and  the  same  and  every  part  thereof  stiU 
remains  due  and  unpaid  to  the  said  plaintiff,  contrary  to  the  form  and  ef- 
fect of  the  said  charter-party  of  affreightment,  and  of  the  said  covenant 
of  the  said  defendant  by  him  in  tliat  behalf  made  as  aforesaid,  to  wit,  at, 
&c.  (yenue)  aforesaid,  and  so  the  said  plaintiff  in  fact  saith,  &lc. —  [Con- 
clude  as  ante,  519.] 
[•533] 

By  the  *For  that  whereas,  heretofore,  to  wit,  on,  &c.  at,  &c.  (venue)  by  a  cer- 

affafnat '  ^^^"  charter-party  of  affreightment  then  and  there  made,  concluded,  and 
the  c»wner  fully  agreed  upon  between  the  said  defendant  (by  the  name,  addition,  and 
of  a  ship     description  of,  &cc.)  sole  owner  of  the  good  ship  or  vessel  called,  &c.  and 

ter-party,   ^^  ^^^  burthen  of tons  or  thereabouts,  (of  which  E.  F.  was  master) 

•tatingr       of  the  one  part,  and  the  said  plaintiff  (by  the  name  and  addition  of,  &c.) 

formance    ^^  ^®  ^^^^^  P^*^'  (°"®   P^^^  ^^  which  said  charter-party  of  afireightment, 
of  the  CO-  sealed  with  the  seal  of  the  said   defendant  the  said  plaintiff  now  brings 
venantB,     here  into  court,  the  date  whereof  is  the  same  day  and  year  aforesaid,)  it 
breach  as   ^^^  witnessed,  (amongst  other  things)  that  the  said  defendant,  for  the  con- 
to  residue,  siderations  thereinafter  mentioned,  had  granted,  and  to  freight  letten,  and 
with  spe-    by  the  said  charter-party  did  grant,  and  to  freight  let,  unto  the  said  plaintiff, 
age  (o). "    ^^^  executors,  administrators,  and  assigns,  all  that  the  said  ship  or  vessel, 
and  the  whole  use  and  benefit  of  the  tonage,  stowage,  and  burthen  there- 
of, with  the   use  of  her  boats  and  appurtenances,  (the  master  and   mari- 
ners, customary  privileges  of  the  cabin,  gun-decks,  and  steerage  only  ex- 
cepted.)    And  the  said  plaintiff  had  accordingly  hired  the  same  for  the 
voyage  therein  and  hereinafter  mentioned,  and  therefore  the  said  defend- 
ant did  thereby,  for  himself,  his  executors  and  administrators,  covenant, 
promise,  and  agree,  to  and  with  the  said  plaintiff,  his  executors,  adminis- 
trators, and  assigns,  (amongst  other  thbgs)  that  the  said  ship  should  be 
made  ready  and  provided  in  all  respects  for  such  a   voyage ;  that  the  said 
ship's  crew  should  consist  of men   and  boys,  exclusive  of  the  mas- 
ter ;  and  that  she  should  be  got  about  to  the  port  of,  &c.  as  soon  as  pos- 
sible, where  the  master   thereof  should  take  into  and  on  board  of  her,  all 

(a)  See  other  precedents  referred  to,  ante,    action  on  the  case  where  there  has  been  a 
62b,  note.— How  far  freighter  may  sue  in    charter-party,  see  6  J.  B.  Moore,  412,  4S&. 
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sach  goods,  wares,  and  merchandize,  not  exceeding  her  burthen,  as  tfie  '^ 
said  plaintiff,  his  factors  or  agents  should  think  fit  to  load  or  tender  to  be  „  * 
put  on  board  thereof,  (contraband  goods  only  excepted)  and  should  there-  AeAiKST 
with,  with  all  possible  dispatch,  without  convoy  proceed  with  her  out-  ^^'■*« 
wards  to  the  part  of,  &c.  aforesaid,  to,  &c.  and  from  thence  to  --^—  and 
should  then  discharge  and  deliver  the  same  to  such  person  or  persons  as 
the  said  plaintiff,  his  factors  or  agents  should  direct ;  which  done,  the  said 
charter-party  should  be  considered  to  •be  performed  ;  as  by  the  said  char-  [*534] 
ter-party,  reference  being  thereunto  had,  will,  amongst  other  things,  more 
folij  and  at  large  appear.  And  the  said  plamtiff  in  fact  saith,  ^at  after 
the  making  of  the  said  charter-party,  to  wit,  on,  &c.  the  said  ship  or  ves- 
sel, called,  &c.  in  the  said  charter-party  mentioned,  had  been  and  was 
anived  at,  &c.  (venue)  aforesaid,  and  that  the  said  E.  F.  so  being  master 
thereof,  did  then  and  there  take  into  and  on  board  of  the  said  ship  or  ves- 
sel, of  and  from  the  said  plaintiff,  a  certain  cargo  of  goods,  wares,  and 
merchandize,  to  be  carried  and  conveyed  therein,  from,  &c.  aforesaid,  to, 
he.  aforesaid.  And  the  said  plaintiff  further  saith,  that  the  said  E.  F. 
so  being  master  of  the  said  ship  or  vessel  as  aforesaid,  was  then  and  there, 
to  wit,  on,  &c.  at,  &c.  (venue)  ordered  and  directed  by  the  said  plaintiff 
to  proceed  accordingly  with  the  said  ship  or  vessel  and  the  said  cargo  on 
board  thereof,  from,  &c.  aforesaid,  to,  &&c.  aforesaid,  and  there,  to  wit,  at, 
be.  (venue)  aforesaid,  to  land  the  said  cargo,  and  to  take  another  cargo  on 
board  of  the  said  ship  or  vessel,  that  is  to  say,  to  receive  wines  on  board 
thereof,  to  the  address  of  the  said  plaintiff  and  divers  other  persons ;  and 
that  when  the  said  E.  F.  should  have  completed  his  loading  at,  &c.  (ve- 
nue) aforesaid,  he  was  to  proceed  from  thence  to in  the  West  Indies, 

and  there,  to  wit,  at,  &c.  to  deliver  to  certain  persons  there,  carrying  on 
trade  and  commerce,  by  and  under  the  name,  style,  and  firm  of,  &c.  all 
the  goods  to  the  address  of  the  said  plaintiff,  and  also  his,  the  said  E.  F/s 
hills  of  lading,  that  they  might  receive  the  fi^ight  there.  And  the  said 
plaintiff  further  saith,  that  the  said  E.  F.  master  of  the  ship  or  vessel  as 
aforesaid,  and  having  received  the  orders  and  directions  aforesaid,  after- 
^^s,  to  wit,  on,  &CI  set  sail  and  proceeded  accordingly  with  the  said 
ship  or  vessel,  and  the  said  cargo  on  board  thereof,  ftom  the  port  of,  &c. 
aforesaid,  to,  &c.  aforesaid,  and  afterwards,  to  wit,  on,  &c.  arrived  at,  &c. 
(vmue)  aforesaid,  and  there  landed  the  said  first-mentioned  cargo,  except 
a  certain  box  of  muslins,  part  thereof,  and  that  the  said  E.  F.  so  being 
master  of  the  said  ship  or  vessel  as  aforesaid,  did  there  take  and  receive 

on  board  thereof,  divers,  to  wit, pipes  of  wine,  being  part  of  the 

cargo  which  he  was  so  ordered  and  directed!  to  take  on  board  of  the  said 
ship  as  aforesaid  ;  and  that  the  residue  of  the  said  last-mentioned  cargo, 

consisting  of  divers,  to  wit, pipes  of  wine,  to  the  address  of  the  said 

plaintiff,  and  divers,  to  wit, pipes  of  wme,  to  the  address  of  divers  other 

persons,  were  then  ready  *and  intended  to  be  loaded  in  and  on  board  of  [•SSS] 
the  said  ship  or  vessel  to  be  carried  and  conveyed  therein,  from,  &c.  afore- 
^dj  to,  &c.  aforesaid,  pursuant  to  the  orders  and  directions  aforesaid, 
thereof  the  said  E.  F.  then  had  notice ;  but  that  afterwards,  and  before 
the  said  E.  F.  could  receive  or  take  the  said  residue  of  the  said  last-men- 
tioned cargo,  in  and  on  board  of  the  said  ship  or  vessel,  for  the  purpose 
aforesaid,  to  wit,  on,  &c.  the  said  ship  or  vessel  was,  by  the  violence  of 
tbe  winds,  and  stormy  and  tempestuous  weather,  forced  and  obliged  to, 


^ 
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BY       and  did  depart  from  and  out  of  the  harbor  of aforesaid,  without  re- 
ceiving or  taking  the  said  residue  of  the  said  last-mentioned  cargo  on  board 
AOAursT   thereof;  and  although  the  said  £.  F.  so  being  master  of  the  said  ship  ot 
owvKB.    vessel  as  aforesaid,  afterwards,  to  wit,  on,  &c.  did  return  with  the  said 

ship  or  vessel  near  to aforesaid,  and  could  and  might,  and  ought  to 

have  returned  therewith,  into  the  said  harbor  of and  to  have  there 

received  and  taken  on  board  thereof,  the  ssud  residue  of  the  said  last-men- 
tioned cargo,  and  to  have  proceeded  with  the  said  last-mentioned  cai^ 
from,  &c.  aforesaid,  to,  be.  aforesaid,  pursuant  to  the  orders  and  direc- 
tions aforesaid  ;  and  although  the  said  plamtifT  hath  always  fn»n  the  time 
of  the  making  of  the  said  charter-party  of  affireightment,  hitherto  well 
and  truly  performed,  fulfilled,  and  kept,  all  things  therein  contained  on  his 
part  and  behalf  to  be  performed,  infilled,  and  kept,  according  to  the  te- 
nor and  effect,  true  intent  and  meaning  thereof,  to  wit,  at,  &c.  (yemu) 
aforesaid,  yet  protesting  that  the  said  defendant  hath  not  performed,  fulfill- 
ed, or  kept  any  thing  in  the  said  charter-party  of  affreightment  contained, 
on  his  part  and  behalf  to  be  performed,  fufilled,  and  kept,  according  to 
the  tenor  and  effect,  true  intent  and  meaning  thereof,  the  said  plaintiff  in 
fact  saith,  that  the  said  E.  F.  so  being  master  of  the  said  ship  or  vessel 
as  aforesaid,  did  not  nor  would  (although  often  requested  so  to  do)  return 
with  the  said  ship  or  vessel  into  the  harbor  of,  &c.  aforesaid,  and  there 
receive  and  take  on  board  the  said  ship  or  vessel,  the  said  residue  of  the 
said  last-mentioned  cargo,  and  proceed  therewith  from,  &c.  aforesaid,  to, 
&c.  aforesaid,  pursuant  to  the  orders  and  directions  aforesaid,  but  wholly 
neglected  and  refused  so  to  do ;  and  on  the  contrary  thereof,  he  the  said 
E.  F.  so  being  master  of  the  said  ship  or  vessel  as  aforesaid,  afterwards, 
to  wit,  on,  &c.  wrongfully  set  sail  and  proceeded  with  the  said  ship  or 
vessel  from,  &c.  aforesaid,  without  receiving,  or  taking,  nor  did,  nor  would 
P536]  h^  ^receive  or  take  on  board  thereof,  the  said  residue  of  the  said  last- 
mentioned  cargo,  but  wholly  refused  and  neglected  so  to  do,  contrary  to 
the  form  and  effect  of  the  said  charter-party  of  affireightment,  and  of  the 
said  covenant  of  the  said  defendant  so  by  him  in  that  behalf  made  as 
aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid,  whereby  the  said  plaintiff  not 
only  lost  and  was  deprived  of  divers  great  gains  and  profits,  which  might 
and  would  otherwise  have  arisen  and  accrued  to  him  fit)m  the  said  wines 
that  were  so  ready  and  intended  to  be  loaded  on  board  of  the  said  ship  or 
vessel  to  the  address  of  him  the  said  plaintiff  as  aforesaid,  and  was  forced 
.  and  obliged  to  and  did  freight  another  ship  or  vessel  at  a  great  and  heavy 
expense  to  carry  and  convey  the  said  last-mentioned  wines  from,  &c. 
aforesaid,  to,  &c.  aforesaid,  but  also  thereby,  he  the  said  plaintiff  lost  and 
was  deprived  of  divers  other  great  gains  and  profits,  which  might  and 
would  otherwise  have  arisen  and  accrued  to  him  from  the  freight  of  the 
said  wines  that  were  so  ready,  and  intended  to  be  loaded  on  board  the 
said  ship  or  vessel  to  the  address  of  the  said  other  persons,  and  was  and  is, 
by  means  of  the  premises,  otherwise  greatiy  injured  and  danmified,  to  wit, 
at,  &c.  (venue)  aforesaid,  and  so,  &c. — [Unud  conclusion  in  covenant,  om 
antCy  519.] 

(Declaration  for  breach  of  covenant  of  captain  of  ship  to  do  aO  ads 
essential  for  comfort  and  convenience  of  passengers,  and  law,  Corbin  «. 
Leader,  10,  Bingh.  275.) 
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J  Commencement  in  covenant  against  the  secretary ^  stating  him  to  be 
,  see  antCy  36.] — ^For  that  whereas,  heretofore,  to  wit,  on,  &c.   (date  ^^r**?' 
fifpoUctf)  at,  &;c.   (venue)  by  a  certain  deed  poll  or  policy  of  insurance,  insurer 
then  and  there  made,  and  sealed  with  the  respective  seals  of  C.  D.  and  agvnst 
•E.  F.  directors  of,  and  acting  and  duly  authorized  for  and  on  the  behalf  J^  ^  ** 
of  the  society  of  the  British  Fire-office,  in  London  (and  which  said  deed  British 
poll  or   policy,  so  sealed,  the  said  plaintiffi  now  bring  here  into  court,  ^''®  ^^• 
bearing  date,  to  wit,  the  same  day  and  year  aforesaid)  after  reciting  that  a^polT^" 
the  said  J.  H.   (now  deceased)  by  the  name  and  description  of  J.   H.  of,  on  house 
be.  sugar  refiner,  had  paid   the  sum  of  £ —  to  the  society  of  the  British  "^/J^ 
Fire-office,  in  Liondon,  and  had  agreed  to  pay,  or  cause  to  be  paid,  to  the  on  loss  by 

said  society,    at  their  said   office,  the  sum  of  £^-,  on  the day  of  fire  »fter 

— — ,  A.  D.  — — ,  and  the  like  sum  of  — L  yearly,  on,  &c.  during  the  JJ?  *** 
continuance  of  the  said  policy,  assuring  from  loss  or  damage  by  fire,  the  [•5371 
sum  of  — L  on  household  goods  and  linen,  wearing  apparel,  printed 
boob,  and  plate,  in  his  dwelling-house,  brick-built,  situate,  be.  and  being 
next  to  his  sugar-house,  but  warranted  not  to  communicate  therewith, 
-4.  on  his  said  sugar-house,  only  having  two  pans  therein,  and  — L  on 
stock  in  trade  and  utensils  therein,  — */.  on  utensils  and  stock  in  trade  in 
the  mill-house,  and  rooms  over,  — */.  on  utensils  and  stock  in  trade  in  the 
stove  at  the  end  of  the  said  mill-house  and  the  three  last-mentioned  ad- 
](Mned  and  communicated  brick-built  buildings  were  warranted  to  have 
arched  stoves  with  iron  doors,  and  no  codkels,  except  what  were  in  the 
stoves  or  inclosed  in  brick,  and  to  have  no  metal  pipes  from  the  pan  chim- 
nies ;  it  was  declared  that  the  said  last-mentioned  policy  was  to  be  void 
in  case  any  Muscovado  or  clayed  sugars  should  be  dried  in  baskets  in  any 
stove  or  stoves  on  the  premises  aforesaid ;  and  it  was  made  known  by  the 
said  last-mentioned  deed  poll    or  policy,  that  from  the  date  of  the  said 

policy  until    the — —day   of ,  and  so    long  afterwards  as  the  said 

J.  H.  should  duly  pay  or  cause  to  be  paid  the  sum  of  — L  yearly,  at  the 
time  and  place  aforesaid,  and  the  directors  of  the  said  society  for  the  time 
being  should  agree  to  accept  the  same,  the  stock  and  fund  of  the  said  so- 
ciety should  be  subject  and  liable  to  pay  or  make  good  to  the  said  J.  H. 
his  executors  and  administrators,  all  such  damage  and  loss  which  the  said 
J.  H.  should  sufiTer  by  fire  happening  to  the  aforesaid  premises,  not  ex- 
ceeding the  sum  of  £ — ,  in  the  whole,  or  respectively  as  aforesaid  ;  never- 
theless it  was  thereby  declared,  that  the  said  assurance  was  made  and 
gninted,  subject  to  the  several  articles,  stipulations,  and  conditions,  spe- 
cified in  the  printed  proposals  of  the  said  society,  dated  the,  &;c.  and  to 
two  acts  of  parliament  of  the  22d  and  37th  Geo.  3.  charging  a  duty  on 

.  (^)  The  54  Geo.  3.  e.  178.  directs  the  ac-  Bla.  254.    6  T.  R.  710.— 2  Marsh,  on  In- 

oon  against  this  office  to  be  against  the  sar.  601,  n.  a.    A  general  form  of  declars- 

J^retary.    Fur  other  forms  on  policies  on  tions  in  debt  is  given  against  the  two  public 

^  h  M,  see  3  Wentw.  386,  388,  403,  incorporated  companies,  by  the  6  Geo.  1.  c. 

^10, 411.    On  policies  on  ships  and  goods^  18.  s.  4.  11  Geo.  I .  c.  30.  s.  43.  and  2  Marsh. 

"^  3  Wentw.  578,  380  ;  and  see  forms  in  601,  and  see  note,  ante,  178.    See   prece- 

*||faiapsit,  ante,  178  to  208.    For  cases  on  dent  and  cases  collected  in  6  J.  ?.  Moore, 

wu  head,  and  exceptions  taken  in  favor  of  199,  201,  n.    As  to  when  covenant  will  not 

^fira-offices,s66  2Hen.  BU.677.— IHen.  lie.    Id. 
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AeAimr    property  assured  against  loss  bjr  fire,  which  duty  the  said  society  had  re* 

ri««.     ceived  to  the day  of—,  as   by  the  said  deed  poll  or  policy  of  as- 

Sr^^Uo*^  surance,  reference  being  thereunto  had,  will  more  fully  appear ;  and  the 

Statement  said  plaintiff  in  fact  says,  that  the  said  printed  proposals,  in  and  by  the 

of  the  pro-  said  deed  poll  or  policy  of  assurance  mentioned  and  alluded  to,  are  as  ibi' 

femd  to    lo^3»  ^^^  ^  ^  3^y  )  common  insurance,  articles  1,  buildings,  the  whole  ei* 

in  the  pol-  temal  walls,  be. — [Here  insert  tfuck  parts  of  the  articles  and  condUums 

icy  (e),      mentioned  in  the  printed  proposals y  as  constittUe  a  condition  precedent, 

the  insnr-  verbatim,]   And   the   said    plaintiffs  in  fact  further  say  that  the  said  J. 

er.  H.  in  his  life-time,  at  the  time  of  making  the  said  policy  of  insurance, 

[*538]    and  fix>m  thence  until  the  death  of  him  the  said  *J.   H.  hereinafter  meD« 

tioned,  was  interested  in  the  said  insured  premises,  goods,  chattels,  utensils, 

stock  in  trade,  and  other  effects,  in  the  said  policy  of  insurance  mentioo- 

ed,  and  thereby  intended  to  be  insured    to  a  large  amount,    to   wit,  to 

the    amount   of  — L   to    wit,   at,    &c.    (venue)    aforesaid,  and  remained 

and  contmued    so  interested  therein,  from  the    making  of   the  said  deed 

or  policy  of  insurance,  until  the   death  of  the  said  J.  H.  hereinafter  men* 

tioned  ;   and  that  the  said  J.  H.  being  so  interested  in  the  said  insured 

premises,  goods,  chattels,  utensils,  stock  in  trade,  and  other  effects,  after 

the  making  the  said  policy  of  insurance,  to  wit,  on,  be.    (day  of  death  or 

The  will     about  it)  died  so  interested  therein,  to  wit,  at,  &c.  (vemie)   aforesaid,  hav- 

of  inflorer.  ^^  ^^  ^^^7  ™^^^  ^1^^  published  his  last  will  and  testament  in  writiog, 

whereby  he  constituted  and   appointed  the  said  plaintiffi  executors  thereof; 

Plaintiffs    and  the  said  plaintiffi^  further  in  fact  say,  that  after  the  decease  of  the 

p^ove  the   g^^y  j^  jj^  ^  ^^^  ^^^  ^^^  ^^  j^y  ^^^  y^j.  j^g^.  aforesaid,  at  &c.  (nemu) 

aforesaid,  they  the  said  plaintifis  duly  proved  the  said  last  will  and  testa- 
ment of  the  said  J.  H.  deceased,  and  took  upon  themselves  the  burthen 
and  execution  thereof,  and   thereby  and  then  and  there  became,  and  were 
possessed  of  and  interested  in  the  premises,  goods,  chattels,   utensib,  stock 
in  trade,  and  effects,  so  insured  as  aforesaid,  as  the  personal  representa- 
menton     ^^^^  ^^  ^^  ^^^  ^'  ^'   ^^^^^^^^  9  ^d  being  so  possessed  thereof  and  in- 
policy  of  terested  therein,  the  interest  in  the  said  policy  was  afterwards,  by  a  ce^ 
P^^\"^'^   tain  memorandum  or  indorsement,  duly  made  on  the  said  deed  or  policy 
*^*°fir       of  insurance,  on  &c.  duly  declared  to  have  become  the  property  (d)  of 


come  in- 


terested, the  said  plaintifis,  as  the  personal  representatives  of  the  said  J.  H.  deceas* 
ed,  as  by  the  said  deed  poll  or  policy  of  insurance,  with  the  said  indorse- 
ment thereon,  reference  being  diereunto  had,  will  more  fully  appear;  and 
the  said  plaintiffi  further  say,  that  they  the  said  plainti&,  ailer  the  de- 
cease of  the  said  J.  H.  and  after  the  making  of  the  said  indorsement  on 
the  said  policy  as  aforesaid,  and  fnxn  thence  until  the  loss  and  damage 
hereinafter  mentioned,  were  interested  in  the  said  insured  premises,  goods, 

fi^""  ^  chattels,  utensils,  stock  in  trade,  and  effects,  in  the  said  poUcy  mentioned, 
and  thereby  intended  to  be  insured,  to  a  large  amount,  to  wit,  to  the 
amount  of  £ — ,  to  wit,  at  &c.  (yentte)  and  that  the  said  household  goods, 
[  "^]  linen,  wearing  apparel,  printed  books,  and  plate,  in  the  said  ♦dwelling- 
house  and  the  said  sugar-house,  and  pans,  stock  in  trade,  and  utensils 
therein,  and  the  said  utensils  and  stock  m  trade  in  the  said  mill-house  and 

(e)   As  to  the  neeeuity  for  stating  these,  strictly,  as  a  policy  is  a  chose  in  action,  itii 

see  3  Bingh.  315.  not  assignable.     See  2  Marsh.  696.    ^ 

(d)  This  is  a  stipulation  in  the  printed  plaintiff  would,  as  executor,  have  the  »' 

proposals  of  all  the  insurance  offices.     But,  terest. 
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rooms  orer,  and  the  said  utensils  and  stock  in  trade  in  the  said   stove   Aoiifftt 
«t  the  end  of  the  said  mill-^house  in  the  said  deed  or  policy  mentioned,      '"^*' 
afterwards,   to  wit,  on  &c.   (day  of  Jire  or  about  it)  to  wit,  at,  tec.  (©e- 
Rtie)  aforesaid,  were  burnt  down   and  consumed  and   destroyed  by  fire, 
which  did  not  happen  by  invasion,  foreign  enemy,  riot,  tumult,  civil  com- 
motion,  or  any  military  or  usurped  power,  whereby  the  said  plaintiffs  then 
and  there  sustained  damage  and  loss  to  a  large  amount,  to  wit,  to  the 
iiDOont  of  the  said  sum  of  — Z.,  so  assured  on  the  said  premises,  goods, 
chattels,  utensils,  stock  in  trade,  and  effects,  so  burnt  and  consumed  ;  and 
the  said  plaintiffs  further  say,  that  the  said    premises,  buildings,  goods.  The  pro- 
chattels,  utensils,  stock  in  trade,   and  effects,  in    the  said  deed  or  policy  pises  not 
mentioned,  at  the  time  of  making  the  said  deed,  were  not,  nor  at  any  an'J*other 
time  since,  have  been  insured  in  any  other  office,  except  the  said  build-  office,  ez- 
ing  of  the  said  sugar-house,  to  the  amount  of  £ — ;  and  the  said  uten-  ^®F^  ^^* 
sils  aad  stock   in  trade,  to  the  amount  £ — ,  in  the  Imperial  Fire-office, 
by  Firtue  of  a  certain  policy  of  insurance  made,  heretofore,  to  wit,  on,  be. 
to  wit,  at,  &c.  (yerrne)  aforesaid  ;  and  the  said  plaintiffs  further  say,  that  Defend- 
afterwards,  to  wit,  on  the  day   and  year  last  aforesaid,  at,  &c.  (venue)  anu waive 
aforesaid,  the  said  C.  D.  and  E.  F.  and  the  said  society  wholly  waived,  P®'^<"^"J- 
relioquished,  released,  and  discharged  the  said  plaintiffs  from  the  observ-  second 
ance  and  the  performance  of  the  said  second  condition    of  the  said   insur-  condition 
aQce;andthe  said  plaintiffs  in   fact  further  say,   that  the  said  premises,  ^ygj^nent 
buildings,  goods,  chattels,  utensils,  stock  in  trade  and  effects,  in  the  said  that  pi  op- 
deed,  or  policy  mentioned,  were  duly  described,  and   not  otherwise  than  ®^y  ^^^^' 
they  really  were,  or  so  as  to  cause  the  said  insurance  to  be  effected  upon  cUiiy^ea- 
a  lower  premium  than  ought  to  have  been  ;  and  that  the  said  plaintiffs  crlbed. 

did  forthwith,  after  the  loss  and   damage,   to  wit,  on  the day  of Plamtiffi 

aforesaid,  at,  &&c.  (venue)  aforesaid,  give  notice  thereof  to  the  said  society,  fjce  of 
at  the  said  British  Fire-office,  in  London  ;  and   also  as  soon  after  as  possi-  lo8^  and 
ble,  to  wit,  on   fac.  at,  &ic.   (venue)  aforesaid,  did  deliver  in  an  account,  ***'"^®^®^ 
Stating  the  particulars  of  such  loss  on  their  oath,  and  were  ready  and  wil-  count  of 
ling  to  prove  the  same  by  tlie  production  of  their  books,  and  such  other  *o"f  ^^^ 
documents  and  vouchers  as  the  said  board  of  directors  should  reasonably  ^  "™** 
require,  and  did  afterwards,  and  within  the  space  of  *three  months  next    r*540] 
after  such  loss  and  damage,  to  wit,  on  the  day  and  year  last  aforesaid,  at, 
be.  (venue)  aforesaid,  claim  of  and   fram  the  said  society,  the  amount  of 
such  loss  and   damage ;   and  the  said   plaintiffs  further  in  fact  say,  that  J'?"'"^ 
the  premium  or  sums  of  money,  and  duty  in  the  said  deed  or  policy  of  as- 
surancy  mentioned,  were  from  the  time  of  making  this  deed  and   policy, 
until  the  time  of  the  loss  hereinbefore  mentioned,  duly  paid  to,  and  ac- 
cepted by  the  said  society,  at  the  time  and  place,  and  in  manner  and  form 
in  the  said  deed  or  policy  in   that  behalf  mentioned  ;  and  that  the  said  aver^-' 
deed  or  policy,  at  the  time  of  the  said  loss,  was  and  remained  in  full  force,  menti. 
to  wit,  at,  &c.  (venue)  aforesaid ;  and  the  said  plaintiffs  in  fact  further 
say,  that  the  said  dwelling-house  in  the  said  last-mentioned  deed  or  policy 
of  assurance  mentioned,  did  not,  at  any  time  whilst  the  said  deed  or  poli- 
cy remained  in  force,  communicate  with  the  said  sugar-house  and  street ; 
the  said  sugar-house,   during  that  time,  had  only   two  pans  therein ;  and 
that  no  Muscovado  or  clayed  sugars  were,  during  that  time,  dried  in  bas- 

(e)  As  to  a  waiver  by  parol,  see  8  T.  R.  280. 
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AQAiMBT   i^ets  in  any  stove  or  stoves  on  the  said  premises  ;  and  the  said  plamtiffi  in 
''^'     fact  further  say,  that  the  said  three  buildings  in  the  said  deed  or  policy 
last-mentioned,  at  the  time  of  the  making  thereof,  and  while  the  same  con- 
tinued in  force,  had  arched  stoves  with  iron  doors,  to  wit,   at  &c.  (vemte) 
aforesaid,  and  had  no  coakels,  except  what  were,  at  the  time  of  the  mak* 
ing  of  the  deed  or  policy,  in  the  said  stoves,  or  inclosed  in  brick,  nor  mj 
Plaintiff**  iQetal  pipes  from  the  pan  chimnies  ;  and  the  said  plaintifis  further  say,  that 
perform-    although  they  the  said  plaintifis  have,  in  all  things,  conformed  themsdves 
ance.         to  and  observed  all  and  lingular  the  said  articles,  stipulations,  concUtioDs, 
matters  and  things,  which  on  their  part,  were  to  be  observed  and  per- 
Fcrnds  of   formed  according  to  the  form  and  effect  of  the  said  deed  or  policy,  and  of 
society       the  said  proposals  ;  and  that  although  the  said  stock  and  fund  of  the  said 
topay^"     society  always,  fix>m  the  time  of  the  makmg  of  the  said  deed  or  policy, 
plaintifla.   hitherto  have  been,  and  yet  are  sufficient  to  pay  to  the  said  plaintiffi  the 
said  damage  and  loss  sustained  by  the  said  fire,  to  wit,  at,  &c.  (vamt) 
Breach,^    aforesaid ;  yet  the  said  plunti£&  further  say,  that  they  have  not,  out  of  the 
mentor      stock  and  fund  of  the  said  society,  or  in  any  other  manner,  been  paid  or 
amount  of  made  good  their  said  damage  and  loss,  or  any  part  thereof,  but  the  same, 
"'  and  every  part  thereof,  are  wholly  impaid  and  unsatisfied   to  them,  to  wit, 

at,  &;c.  (venue)  contrary  to  the  force  and  efiect  of  the  said  deed  or  poli- 
cy, and  of  the  covenant  of  the  said  C.  D.  and  E.  F.  and  the  said  so- 
ciety, therein,  in  that  behalf,  made  as  aforesaid,  to  wit,  at,  &c.  (veiuu) 
aforesaid  ;  and  so  the  said  plaintifis  say,  that  the  said  C.  D.  and  E.  F. 
[  ^1]  and  the  said  society  (although  *^oflen  requested),  to  wit,  at,  &c.  (vemu) 
aforesaid,  have  not  kept  with  them  the  said  plaintifils  the  covenant  made 
between  them  and  the  said  J.  H.  deceased,  in  that  behalf  as  aforesaid,  but 
that  the  said  C.  D.  and  £.  F.  and  the  said  society,  have  broken  the  same, 
and  to  keep  the  same  with  the  said  plaintiffi,  have  hitherto  wholly  refiis- 
ed,  and  still  doth  refuse,  to  the  damage,  &;c. 


OK    POLI- 

GIB8    OH 

LITIS. 


IX.    ON   POLICIES  ON  LIVES. 


CoTenant  That  whereas  heretofore,  to  wit,  on,  &c.  at,  &c.  (venue)  by  a  certab 
cv  on^*'"  instrument  or  policy  of  assurance  then  and  there  made  (one  part  of  which 
life,  instrument  or  policy  of  assurance,  sealed  with  the  common  seal  of  tbe 

against  said  corporation,  the  said  plaintifi*  now  brings  here  into  court,  the  date 
chuiire  *'  ^^^^^o^  ^  ^^  same  day  and  year  aforesaid,)  it  was  witnessed,  that  the 
Company  said  corporation  of  the  Royal  Exchange  Assurance  in  London,  in  cod* 
U)'  sideration  of  the  sum  of  £48,  of  lawful,  be.  paid  into  their  treasury  by 

the  said  plaintifis,  the  receipt  whereof  was  thereby  acknowleged,  did  for 
themselves,  their  successors  and  assigns,  agree  to  pay  to  the  said  plaintiff. 

(/)  It  is  best  in  general  to  declare  in  What  interest  is  sufficient,  see  2  Mirtb> 

debt,  ante,  429.     See  forms  in  assumpsit,  672  to  676 — Hughes  on   Insurance.    If* 

ante,   208.     As  to  the  legality  of  this   spe-  creditor,   who  hM  insured,  be  paid  a  M 

cies  of  insurance,  see  2  Marsh.  665,  666.  by  the  executor  of  his  debtor,  the  poliejt 

The  insured  must  have  an  interest  in  the  which  was  only  a  contract  of  indemnitj  to 

-     life  of  the  persons  insured,  or  such  insur-  the  creditor,  ceases  to  be  operative,  9  EaiU 

an"e  will  be  void,  14  Geo.  3.  c.  48.  s.   1.  72. 
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her  executors,  administrators  and  assigns,  the  sum  of  — L  within  three  ov  litxi. 
months,  after  good  and  sufficient  proof  should  be  made  upon  oath  or 
otherwise,  to  the  satisfaction  of  the  said  Royal  Exchange '  Assurance,  of 
the  death  of  the  said  W.  B.  of  the  town  and  county  of  P.  aforesaid, 
then  warranted  in  good  health  (^),  and  not  exceeding  the  age  of  thirty- 
6ve  years ;  in  case  the  said  W.  B.  should  die  before  twelve  of  the  clock 
at  night,  on  the day  of which  should  be  in  the  year pro- 
vided the  said  plaintiff,  or  her  executors,  administrators,  or  assigns,  should 
continue  to  pay  yearly  and  every  year  during  the  term  of  that  assurance, 

the  like  sum  of  — -?.   on  or  before  the  day  of in   every  year ; 

piorided  always,  that  if  the  said  W.  B.  should  at  any  time  or  times  before 
the  expiration  of  that  policy,  *  depart  beyond  the  limits  of  Europe,  or 
should  die  upon  the  seas,  that  policy  should  cease  and  be  of  no  effect, 
unless  such  departure  should  be  with  the  previous  consent  of  the  said 
Rojal  Exchange  Assurance  Company,  signified  in  writing  by  indorsement 
thereon ;  provided  also,  that  if  the  said  W.  B.  should  at  any  time  during 
the  continuance  of  that  assurance,  enter  into  or  engage  in  any  military  or  * 
naval  service  whatsoever,  without  the  previous  consent  of  the  said  Royal 
Exchange  Assurance  Company,  signified  as  aforesaid,  that  then  in  every 
such  case  the  said  policy  should  from  thenceforth  cease  and  be  void  to  all 
intents  and  purposes  whatsoever,  as  by  the  said  instrument  or  policy  of  as- 
surance (relation  being  thereunto  had)  will  (amongst  other  things)  more 
folly  and  at  large  appear ;  and  the  said  plaintiff  in  fact  saith,  that  at  the 
*time  of  making  the  said  instrument  or  policy,  and  from  thence  until  the  [*^542] 
time  of  the  death  of  the  said  W.  B.  hereafter  mentioned,  she  the  said 
plaintiff  was  interested  in  the  life  of  the  said  W.  B.  to  a  large  amount,  to 
wit,  the  amount  of  all  the  monies  by  her  ever  insured,  or  caused  to  be  in- 
sured thereon,  to  wit,  at,  &c.  (venue)  aforesaid ;  and  the  said  plaintiff 
fofther  saith,  that  at  the  time  of  making  the  said  instrument  or  policy  of 
assurance,  the  said  W.  B.  was  in  good  health,  and  did  not  exceed  the  age 

of years,  and  that   afterwards,  and  within   the  space  of  one  year 

oeit  after  the  making  of  the  said  instrument  or  policy  of  assurance,  to 
wit,  on,  be.  at,  &;c.  (venue)  aforesaid,  he  the  said  W.  B.  died,  and  that 
he  the  said  W.  B.  in  his  life-time  did  not  depart  beyond  the  limits  of 
Europe,  or  upon  the  seas,  nor  did  he  the  said  W.  B.  in  his  life-time  enter 
mto  or  engage  in  any  military  or  naval  service  whatsoever,  of  all  which 
*tid  several  premises  the  said  corporation  of  the  Royal  Exchange  As- 
surance, afterwards,  to  wit,  on,  &c.  (venue)  last  aforesaid,  had  notice; 
uid  although  good  and  sufficient  proof  was  then  and  there  made  to  the 
satisfaction  of  the  said  Royal  Exchange  Assurance  of  the  death  of  the 
^i  W.  B.  and  the  said  plaintiff  hath  always  from  the  time  of  making 
4e  said  instrument  or  policy  of  insurance,  performed  and .  fulfilled  all 
4ings  contained  on  her  part  and  behalf  to  be  performed  and  fulfilled,  ac- 
cording to  the  tenor  and  effect,  true  intent  and  meaning  thereof,  the  said 
plaintifi*  in  fact  saith,  that  the  said  <rorporation  of  the  said  Royal  Ex- 
change Assurance,  (although  often  requested  so  to  do)  did  not  nor  would, 

ii)  This    warranty  is  not  falsified    by  oealment,  8  B.  d&  C.  586.-5  Bin^.  503.— 9 

proof  of  the  insured  hayings  labored  under  B.   &  C.  693.    If  there  be   no  warranty, 

^  ptrtienlar  infirmity,  provided  it  did  not  the  insurer  takes  all  risks   upon  himself, 

^nd  to  shorten  life,  2  Marsh.  667.    See  unless  there  be  fraud  or  concealment,  Ibid. 

UK  litter  eases  as  to  what  Ts  fraud  and  con-  670.— Park.  437. — Hni^hes  on  Insnranoe. 


640  DECLARATIONS  IN  OOVENaHT, 

AOAMST   tets  in  any  stove  or  stoves  on  the  said  premises  ;  and  the  said  plainti£  in 
'*"'     fact  fiirtber  say,  that  the  said  three  buildings  in  the  said  deed  or  policy 
last-mentioned,  at  the  time  of  the  making  thereof,  and  while  the  same  ccm- 
tinued  in  force,  had  arched  stoves  with  iron  doors,  to  wit,  at  &c.   (venue) 
aforesaid,  and  had  no  coakels,  except  what  were,  at  the  time  of  the  mak- 
ing of  the  deed  or  policy,  in  the  said  stoves,  or  inclosed  m  brick,  nor  any 
^^"^jllf  '  metal  pipes  from  the  pan  chimnies  ;  and  the  said  plaintifl^  further  say,  that 
perform-    although  they  the  said  plaintiffi  have,  in  all  things,  conformed  themselves 
ance.         to  and  observed  all  and  Singular  the  said  articles,  stipulations,  conditions, 
matters  and  things,  which  on  their  part,  were  to  be  observed  and  per- 
Fcindfl  of   formed  according  to  the  form  and  effect  of  the  said  deed  or  policy,  and  of 
society       the  said  proposals  ;  and  that  although  the  said  stock  and  fiind  of  the  said 
Jo  pay*'^*    society  always,  fix)m  the  time  of  the  making  of  the  said  deed  or  policy, 
plamtiffii.   hitherto  have  been,  and  yet  are  sufficient  to  pay  to  the  said  plaintifis  the 
said  damage  and  loss  sustained  by  the  said  fire,  to  wit,  at,  be.   (venue) 
Breach,^    aforesaid ;  yet  the  said  plaintiff  further  say,  that  they  have  not,  out  of  the 
menu>f     stock  and  fund  of  the  said  society,  or  in  any  other  manner,  been   paid  or 
amoant  of  made  good  their  said  damage  and  loss,  or  any  part  thereof,  but  the  same, 
and  every  part  thereof,  are  wholly  unpaid  and  unsatisfied  to  them,  to  wit, 
at,  &LC.  (venue)  contrary  to  the  force  and  effect  of  the  said  deed   or  poli- 
cy, and  of  the  covenant  of  the  said  C.  D.  and  E.  F.  and  the  said  so- 
ciety, therein,  in  that  behalf,  made  as  aforesaid,  to  wit,  at,  &;c.  (venue) 
aforesaid  ;  and  so  the  said  plaintiffi  say,  that  the  said  C.  D.  and  £.  F. 
[541]    i^QJ  the  said  society  (although  *oflen  requested),  to  wit,  at,  &;c.   (venue) 
aforesaid,  have  not  kept  with  them  the  said  plaintiffs  the  covenant  made 
between  them  and  the  said  J.  H.  deceased,  in  that  behalf  as  aforesaid,  but 
that  the  said  C.  D.  and  E.  F.  and  the  said  society,  have  broken   the  same, 
and  to  keep  the  same  with  the  said  plaintiffi,  have  hitherto  wholly  refiis- 
ed,  and  still  doth  refuse,  to  the  damage,  inc. 


OK    POLI- 

GIX8    OH 

LITIS. 


IX.    ON   POLICIES  ON  LIVES. 


CoTenant  That  whereas  heretofore,  to  wit,  on,  &c.  at,  &c.  (venue)  by  a  certain 
cy  on^*'"  instrument  or  policy  of  assurance  then  and  there  made  (one  part  of  which 
life,  instrument  or  policy  of  assurance,  sealed  with  the  common  seal  of  the 

^^^'°'p  ^^^  corporation,  the  said  plaintiff  now  brings  here  into  court,  the  date 
chuiffe  *"  whereof  is  the  same  day  and  year  aforesaid,)  it  was  witnessed,  that  the 
Company  said  corporation  of  the  Royal  Exchange  Assurance  in  London,  in  con- 
U)'  sideration  of  the  sum  of  £48,  of  lawful,  &c.  paid  into  their  treasury  by 

the  said  plaintiff,  the  receipt  whereof  was  thereby  acknowleged,  did  for 
themselves,  their  successors  and  assigns,  agree  to  pay  to  the  said  plaintiff, 

(/)  It  is  best  in  general  to  declare  in  What  interest  is  sufficient,  see  2  Marsh. 

debt,  ante,  429.     See  forms  in  assumpsit,  672  to  676  — Hughes  on   Insurance.     If  a 

ante,   20ti.     As  to  the  legality  of  this   spe-  creditor,   who  has  insured,  be  paid  a   debt 

oies  of  insurance,  see  2  Marsh.  665,  ^56.  by  the  executor  of  his  debtor,  the  policy. 

The   insured  must  have  an  interest  in  the  which  was  only  a  contract  of  indemnity  to 

-     life  of  the  persons  insured,  or  such  insur-  the  creditor,  ceases  to  be  operative,  9  JBast, 

ao-'e  will  be  void,  14  Geo.  3.  c.  48.  s.  1.  72. 
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her  executors,  administrators  and  assigns,  the  sum  of  — L  withm  three  o'  u^>i- 
months,  after  good  and  sufficient  proof  should  be  made  upon  oath  or 
otherwise,  to  the  satisfaction  of  the  said  Royal  Exchange' Assurance,  of 
the  death  of  the  said  W.  B.  of  the  town  and  county  of  P.  aforesaid, 
then  warranted  in  good  health  (§-),  and  not  exceeding  the  age  of  thirty- 
fi^e  years ;  in  case  the  said  W.  B.  should  die  before  twelve  of  the  clock 
at  night,  on  the day  of which  should  be  in  the  year pro- 
vided the  said  plaintiff,  or  her  executors,  administrators,  or  assigns,  should 
continue  to  pay  yearly  and  every  year  during  the  term  of  that  assurance, 

the  like  sum  of  — /.   on  or  before  the  —day  of in  every  year ; 

provided  always,  that  if  the  said  W.  B.  should  at  any  time  or  times  before 
the  expiration  of  that  policy,  *  depart  beyond  the  limits  of  Europe,  or 
should  die  upon  the  seas,  that  policy  should  cease  and  be  of  no  effect, 
unless  such  departure  should  be  witii  the  previous  consent  of  the  said 
Royal  Exchange  Assurance  Company,  signified  in  writing  by  indorsement 
thereon  ;  provided  also,  that  if  the  said  W.  B.  should  at  any  time  during 
the  continuance  of  that  assurance,  enter  into  or  engage  in  any  military  or  * 
naval  service  whatsoever,  without  the  previous  consent  of  the  said  Royal 
Exchange  Assurance  Company,  signified  as  aforesaid,  that  then  in  every 
such  case  the  said  policy  should  from  thenceforth  cease  and  be  void  to  all 
intents  and  purposes  whatsoever,  as  by  the  said  instrument  or  policy  of  as- 
surance (relation  being  thereunto  had)  will  (amongst  other  things)  more 
fully  and  at  large  appear ;  and  the  said  plaintiff  in  fact  saith,  that  at  the 
*time  of  making  the  said  instrument  or  policy,  and  from  thence  until  the  [*542] 
time  of  the  death  of  the  said  W.  B.  hereafter  mentioned,  she  the  said 
plaintiff  was  interested  in  the  life  of  the  said  W.  B.  to  a  large  amount,  to 
wit,  the  amount  of  all  the  monies  by  her  ever  insured,  or  caused  to  be  in- 
sured thereon,  to  wit,  at,  &c.  (venue)  aforesaid ;  and  the  said  plaintiff 
further  saith,  that  at  the  time  of  making  the  said  instrument  or  policy  of 
assurance,  the  said  W.  B.  was  in  good  health,  and  did  not  exceed  the  age 

of years,  and  that   afterwards,  and  within   the  space  of  one  year 

next  after  the  making  of  the  said  instrument  or  policy  of  assurance,  to 
wit,  on,  &c.  at,  &c.  (venue)  aforesaid,  he  the  said  W.  B.  died,  and  that 
he  the  said  W.  B.  in  his  life-time  did  not  depart  beyond  the  limits  of 
Europe,  or  upon  the  seas,  nor  did  he  the  said  W.  B.  in  his  life-time  enter 
into  or  engage  in  any  military  or  naval  service  whatsoever,  of  all  which 
said  several  premises  the  said  corporation  of  the  Royal  Exchange  As- 
surance, afterwards,  to  wit,  on,  be.  (venue)  last  aforesaid,  had  notice ; 
and  although  good  and  sufficient  proof  was  then  and  there  made  to  the 
satisfaction  of  the  said  Royal  Exchange  Assurance  of  the  death  of  the 
said  W.  B.  and  the  said  plaintiff  hath  always  from  the  time  of  making 
the  said  instrument  or  policy  of  insurance,  performed  and .  fiilfilled  all 
things  contained  on  her  part  and  behalf  to  be  performed  and  fulfilled,  ac- 
cording to  the  tenor  and  effect,  true  intent  and  meaning  thereof,  the  said 
plaintiff  in  fact  saith,  that  the  said  corporation  of  the  said  Royal  Ex- 
change Assurance,  (although  often  requested  so  to  do)  did  not  nor  would, 

(jg)    This     warranty  is  not  falsified    by  oealment,  8  B.  d&  C.  586. — 5  Bin^.  503. — 9 

proof  of  the  insured  haying*  labored  under  B.   &  C.  693.    If  there  be  no   warranty, 

a  particular   infirmity,  provided  it  did  not  the   insurer  takes  all  risks   upon  himself, 

tend   to  shorten  life,  2  Marsh.  667.    See  unless  there  be  fraud  or  concealment,  Ibid. 

the  latter  cases  as  to  what  fs  fraud  and  eon-  670. — Park.  437. — Hui^hes  on  Insurance. 
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ov  wFKf .  within  three  months  after  such  proof  was  so  made  as  aforesaid,  of  the  death 
of  the  said  W.  B.  or  at  any  time  aftenvards;  pay  to  the  said  plaintiff  the 
said  sum  of  £ —  or  any  part  thereof,  but  hath  hitherto  wholly  refused 
and  neglected  so  to  do,  and  therein  failed  and  made  default,  contrary  to 
the  form  and  effect  of  the  said  instrument  or  policy  of  assurance,  and  of 
their  said  covenant  by  them  in  that  behalf  made  as  aforesaid,  to  wit,  at^ 
&c.  {venue)  and  so,  &c. — [Uaual  conclusion,  as  ante.  519.] 


[*543]  *X.    ON  DEEDS  OF  SALE. 


AGAINST 
TENIiOR. 


For  that  whereas  heretofore,  to  wit,  on,  &c.  at,  &c.  (venue)  by  a  cer- 
by  he?rof  ^^^"  indenture  then  and  there  made  between  one  T.  W.  of  the  first  part, 
purchaser  the  said  defendant  and  M.  his  wife,  of  the  second  part,  and  the  said  A. 
Jj^onj  *'"*■  B.  now  deceased,  of  tlie  third  part,  which  said  indenture,  sealed  with  the 
wife  *of  ^^^  ^^  ^^®  ^^^^  ^*  ^'  defendant  and  M.  his  wife,  the  said  plaintiff,  now 
land  of  the  brings  here  into  court,  the  date  whereof  is,  to  wit,  the  day  and  year  afore- 
^'•**^'tVh  ^^^^  (after  reciting  as  therein  recited)  it  was  witnessed,  that  in  conside- 
ezecutnr  ration  of  the  sum  of  £300  paid  by  the  said  plaintiff,  at  tlie  request  of 
ofthehus-  the  said  defendant  and  M.  his  wife  to  the  said  T.  W.  on  discharge  of  a 
the"cove.  <^ertain  mortgage  debt  of  £300  and  of  £855,  paid  to  the  said  defendant 
nant  for  and  M.  his  wife  the  said  T.  W.  by  the  direction  and  appointment  of  the 
further  as-  said  defendant  and  M.  his  wife,  did  bargain,  sell,  assign,  alien,  and  release, 
and* that  ^^^  ^'^®  ^^'^  defendant  and  M.  his  wife,  did  grant,  bargain,  sell,  alien,  re- 
the  ven-  lease,  and  confirm  unto  the  said  A.  B.  deceased,  and  his  heirs  and  assigns,  a 
d«»rand  certain  messuage  or  tenements,  closes,  lands,  grounds,  hereditaments,  and 
would  le-  premises,  with  the  appurtenances,  situate  and  being  in  the  parish  of,  &c. 
yy  a  fine,  and  in  the  said  indenture  particularly  mentioned  and  described,  to  have 
Cp)'  and  to  hold  the  same  unto  and  to  the  use  of  the  said  A.  B.  his  heirs  and 

assigns  forever;  and  the  said  defendant,  for  himself  and  for  the  said  M. 
his  wife,  and  for  their  and  each  of  their  heirs,  executors,  and  administra- 
tors, did,  in  and  by  the  said  indenture,  covenant,  promise,  grant  and  agree, 
to  and  with  the  said  A.  B.  now  deceased,  his  heirs,  and  assigns,  (amongst 
other  tilings)  in  manner  following ;  (that  is  to  say)  that  they  the  said  de- 
fendant and  M.  his  wife,  and  their  heirs,  and  all  and  every  other  person 
or  persons  having  or  lawfully  claiming,  or  who  should  or  might  at  any 
time  thereafter  have,  or  lawfully  claim,  any  estate,  right,  title,  trust,  in- 
terest,  at  law  or  in  equity,  of,  into,  or  out  of  the  said  messuage  or  tene- 
[  ^44J  ment,  closes,  lands,  ground,  hereditaments,  *and  premises  thereby  granted 
and  released,  or  any  part  thereof,  should  and  would,  from  time  to  time, 
and  at  all  times  thereafter,  upon  every  reasonable  request,  and  at  the  pro- 
per costs  and  charges  in  the  law  of  the  said  A.  B.  his  heirs  or  assigns, 
ixiake,  do,  and  execute,  or  cause  and  procure  to  be  made,  done,  and  ex- 

(p)  Though  the   breach  of  covenant  for  nant,  see  this  case,  1  Marsh.  107— ^l  M.  &. 

furllier  nssurance  hapjit'ncd   in  the  time  of  S.  335  ;  as  he,  in  respixt  of  the  real  esiaie, 

the  testator,  yet  the  damages  havmg  accru-  represents  his  ancestor  just  as  the  exrcutor 

ed  to  the  heir,  he  lias  a  preferable  title  to  does  with  regard  to  the  personal  property, 
the   Q^iecutor  to  bring  the   action  of  co?e- 
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ecuted,  all  and  every  such  further  and  other  lawful  and  reasonable  act  aoaiiwt 
and  acts,  thing  and  things,  conveyances,  and  assurances  in  law  whatsoever, 
for  the  further,  better,  more  perfect,  and  absolute  granting,  conveying, 
and  assuring  of  the  said  messuage  or  tenement,  closes,  lands,  and  grounds, 
hereditaments,  and  premises  therein  before  mentioned,  to  be  thereby 
granted  and  released  and  confirmed,  with  their  and  every  of  their  ap- 
purtenances, unto  and  to  the  use  of  the  said  A.  B.  (deceased)  his  heirs 
and  assigns  for  ever  as  by  the  said  A.  B.  (deceased)  his  heirs  or  assigns, 
or  his  or  their  council  learned  in  the  law,  should  be  reasonably  devised  or 
advised  and  required,  so  as  such  further  assurances  should  contain  in  them 
DO  further  or  other  warranty  or  covenant  tlien  against  the  person  or  per- 
sons, and  his  and  their  heirs,  who  should  make  or  do  the  same,  and  so  as 
the  party  or  parties  who  should  be  so  requested  to  make  such  further  as- 
surances should  not  be  compelled  or  compellable  for  the  making  or  doing 
thereof,  to  go  or  travel  from  his,  her,  or  their  respective  places  of  abode  or 
dwelling ;  as  by  the  said  indenture  (reference  being  thereunto  had)  will 
(amongst  other  things)  more  fully  and  at  large  appear;  by  virtue  of 
which  said  grant  and  conveyance  the  said  A.  B.  deceased  in  his  life-time, 
afteru'ards,  to  wit,  on,  &c.  at,  &lc.  entered  into  the  said  messuage  or  tene- 
ment, closes,  lands,  grounds,  hereditaments,  and  premises,  with  the  ap- 
purtenances, and  became  and  was  seised  thereof  in  his  demesne  as  of  fee, 
and  being  so  possessed  thereof  as  aforesaid,  he  the  said  A.  B.  deceased, 
afterwards,  to  wit,  on,  &c.  at,  &;c.  died  so  seised  of  the  said  premises, 
with  the  appurtenances  as  aforesaid,  whereupon  and  whereby  all  the  estate 
and  interest  of  the  said  A.  B.  deceased,  of  and  in  the  said  messuage, 
tenement,  closes,  lands,  grounds,  hereditaments,  and  premises,  with  the 
appurtenances,  then  and  there  descended  and  came  to  the  said  plaintiff  as 
son  and  heir  of  the  said  A.  B.  deceased,  and  thereby  he  the  said  plamtifi* 
then  and  there  became  and  was  seised  of  the  said  tenements,  with  the 
appurtenances,  in  his  demesne  as  of  fee,  and  so  remained  and  continued 
so  seised  thereof,  until  the  time  of  his  being  disseised  and  dispossessed 
thereof,  as  hereinafter  mentioned ;  *and  although,  &c.  [state  plaintiff^s  [*5451 
general  performatice,  and  defendant's  general  nonperformance,]  saith 
that  the  said  I.  K.  in  the  said  indenture  mentioned,  and  now  deceased,  in 
his  life-time,  for  the  better,  more  perfect,  and  absolute  granting,  conveying, 
and  assuring  of  the  said  messuage  or  tenements,  closes,  lands,  grounds, 
hereditaments,  and  premises,  in  the  said  indenture  mentioned,  did  after- 
wards, to  wit,  on,  &LC.  at,  &c.  request  the  said  defendant  and  M.  his  wife, 
at  the  proper  costs  and  charges  in  the  law  of  the  said  A.  B.  to  levy  a 
fine  to  pass  the  estate  of  the  said  M.  his  wife  legally,  to  the  said  A.  B. 
deceased,  his  heirs  and  assigns  ;  yet  the  said  defendant  and  M.  his  wife, 
before  their  decease,  did  not  nor  would,  at  the  proper  costs  and  charges  in 
the  law  of  the  said  plaintiff,  or  otherwise,  when  they  were  so  requested, 
or  at  any  time  before  or  afterwards,  levy  a  fine  for  the  purpose  aforesaid, 
but  wholly  refused  and  neglected  so  to  do,  contrary  to  the  tenor  and  eflfect, 
true  intent  and  meaning  of  the  said  indenture,  and  of  the  said  covenant  of 
the  said  defendant  in  that  behalf  so  made  as  aforesaid,  to  wit,  at,  &c.  -(ve- 
nue) aforesaid ;  by  means  whereof,  Jifterwards,  and  after  the  death  of  the 
said  A.  B.  deceased,  and  before  the  commencement  of  this  suit,  to  wit,  on 
the,  &c.  at,  inc.  (venue)  one  L  J.  the  devisee  of  the  said  M.  by  reason 
of  no  such  fine  having  been  levied  as  aforesaid,  having  a  lawful  right  and 
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AOAnn  title  to  the  said  tenements  and  hereditaments,  with  the  appurtenances, 
TxxDOR.  ^^^j  ^^^  ^  ^j^^  derived  by  or  liDm  either  the  said  I.  K.  deceased,  or  from 
the  said  plaintiff,)  entered  into  the  same,  in  and  upon  the  possession  of 
the  said  plaintiff,  against  his  will,  bjr  due  process  of  law,  from  the  pos- 
session and  occupation  of  the  aforesaid  tenements  and  lands,  and  bath 
from  thence  hitherto  lawfully  kept  and  continued,  and  still  lawfully  keeps 
and  continues,  the  said  plaintiff  so  expelled  from  his  possession  thereof, 
contrary  to  the  said  covenant  of  the  said  defendant  by  him  above  made,  for 
himself  and  the  said  M.  his  wife,  their  and  each  of  their  executors,  ad- 
ministrators, and  assigns,  with  the  said  A.  B.  deceased ;  and  so  the  said 
plaintiff  in  fact  says,  that,  &;c. — [(hmmon  canchision  as  antey  518.] 

r*546]        *For  that  whereas,  in  the  life-time  of  the  said  E.  F.  to  wit,  on,  &c.  at, 
Vendee      ^q^  (venue)  by  a  certain  indenture  made  between  one  G.  H.  and  L  K.  his 
▼endor       ^^ky  the  said  defendant,  and  D.  R.  of  the  first  part,  one  I.  L.  of  the  se- 
for  breach  cond  part,  and  the  said  E.  F.  of  the  third  part,  one  part  of  which  said 
of  cove-     indenture,  sealed,  &c.   (jprofert)   the  said  G.  H.  and  I.  K.  his  wife,  de- 
good  title,  fendant,  and  D.  R.  for  the  consideration  therein  mentioned,  did  grant  and 
statuff       release  to  the  said  E.  F.  (in  his  actual  possession  then  being,  by  virtue  of 
tiff^wai'^'  a  certain  bargain  and  sale  to  him  thereof  made  by  the  said  G.  H.  and  I.  K. 
ejected  by  his  wife,  defendant,  and  D.  R.  in  consideration  of  5s.  apiece,  by  indenture 
third  per-  bearing  date  the  day  next  before  the  day  of  the  date  of  the  said  indenture 
inonrred     brought  into  court  for  one  whole  year,  and  by  virtue  of  the  Statute  made 
great  ex-    for  transferring  uses  into  possession,)  and  to  his  heirs  and  assigns,  certain 
^rm^A'Ti    '^^suages,  tenements,  and  lands,  with  the  appurtenances,  *comm6nly  call- 
L  ^^'J    ed  or  known,  &;c.  situate  &;c.  and  all  other  the  messuages,  tenements, 
lands,  hereditaments,  and   premises  whatsoever,  of  them  the  said  G.  H. 
and  I.  K.  his  wife,  defendant,  and  D.  R.  or  any  or  either  of  them  situate 
and  being,  &c.  together  with  all  and  singular  the  houses,  out-houses,  S^c. 

(t)   As  to  the  coDfltruction  of  covenant!  muat  be  shown  if  done  bj  a  atranger.    Hob. 

for   good  title,  and  v/hat  a  breach,  see  2  12. — Cro.  £liz.   914,  &c.    But  where  the 

8aund.   175  to   180,  and  notei. — 11   Eait,  covenant  in  that  the  grantee ,  lessee,  dLc. 

633.— 15  £ast,  530.— Dyer,  240.— 2  B.   &  shaU  quieUy  enjoy,  without  the  let  or   in- 

P.  13. — 3  J.   B.  Moore,  703. — 3  B.  &  C.  terraption  of  the  eoyenantor  himself,  his 

459,  29. — 2  J.  B.  Moore,  592. — 8  Taunt,  heirs  or  executors,  it  is  sufficient  to  allege 

543,  8.  C. — 3  B.  &  A.  392.    As  to  what  is  that   he  or  his  heirs  or  executors  entered, 

a  breach  of  quiet  enjoyment,  see  4  B.  &  without  showing  it  to  be  a  lawful  entry,  or 

Ores.  261 ;  see  precedent,   and  as  to  who  setting  forth  his  title  to  enter.     2  Roll, 

may  sue,  3  J.  B.   Moore,  35  ;  see  also   pre-  Rep.  21. — Fitz.   Nat,  Br.    342. — Cro.  Jac. 

cedent  and  law,  M'L.  <&  T.    647.      The  383.— 1  T.   R.  671.    However,  some  par. 

plaintiff  must  state  in  his  declaration  in  ticular  act  must  be  shown  by  which  the 

some  manner  that  the   person  evicting  had  plaintiff  is  interrupted,   for  otherwise  the 

a  lawful  title   before  or  at  the  time  of  the  breach  of  covenant  or  condition  for  quiet 

date   of  the  grant  to  the   plaintiff,  and  an  enjoyment    is  not   well    aasigned.      Com. 

averment  that  he  had  a  lawful  title  without  Rep.  228.-8   Rep.  91  a.  b.— 2  Saund.  181. 

those  additional  words  is  too  general.     But  b.     But  in  action  of  covenant  *^  that  the 

there  is  no  necessity  to  set  out  such  title,  grantor  has  good    right,   full   power,   and 

it  is  sufficient  to  allege  that  **  he  had  a  law-  Uwful  authority  to  grant^**  it  was  held  that 

ful  title  at  the  time  of  the  conveyance  to  the  breach   might  be  as  general  aa  the  co- 

the  plaintiff,"   see  2  Saund.  180,  177.— 1  venant,  namely,  **that  he  had  not  good 

Show.  70—2    Lev.    37.-3    Lev.  325.—  right,  full  power,  and  lawful  authority  to 

Uardr.  172.— 4  T.   R.  617.— 8  T.   R.  278,  grant,  without  stating  any  eviction  or  inter- 

&.C.— Cro.  Jac.  315.-1  Sid.  466.— M'L.  &  ruption.*'    9  Rep.  60  b.  and  see  2  Saund. 

T.  647.      (Webb  o.  Alexander,   7  Wend.  181  b.  c.     As  to  the  mode  of  alleging  the 

Rep.  281,   and  the  cases  there   cited.)     It  stranger's  title,  see   1  Show.  70.— 2   Lev. 

is  not  necessary  to  sUte  that  plaintiff  was  37.-3  Lev.  325.    4  T.  R.  617,  &c.— 2  B. 

evicted  by  le^al  process,  4  T.  R.  617,  620  ;  &  P.  14  n.  b. 
though  some  lawful  eviction  or  disturbance 
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hereditaments,  and  premises  whatsoever,  to  the  said  messuages,  lands,  te-   aoaihst 
nements,  and  hereditaments,  and  premises  thereby  granted  or  released,  or 
thereby  meant,  mentioned,  or  intended  so  to  be,  belonging  or  in  anywise 
appertaining  to  the  same,  then,  or  at  any  time  or  times  theretofore  usually 
held,  used,  occupied,  enjoyed   or  accepted,  reputed  or  known,  or  taken  for 
part,  parcel,  or  member  thereof,  or  as  belonging  tliereto,  to  have  and  to 
bold  the  said  premises,  with  their  and  every  of  their  appurtenances,  unto 
and  to  the  use  of  the  said  E.  F.  his  heirs  and  assigns  for  ever ;  and  the 
said   defendant  did,  by  the  said  incfenture  now  brought  into  court  here,  for 
himself,  his   heirs,  executors,  and   administrators,  covenant,  promise   and 
agree,  to  and  with   the  said  E.  F.  his  heirs  and   assigns,  amongst  other 
things,  in  manner  following,  that  is  to  say ;  that  the  said  E.  F.  his  heirs 
and  assigns,  should  and  might,  from  time  to  time,  and  at  all  times  forever 
thereafter,  peaceably  and  quietiy  enter  into,  have,  hold,  use,  occupy,  pos- 
sess, and  enjoy  all  and  singular  the  said  purchased  hereditaments  and  pre- 
mises, therein  before  mentioned  to  be  thereby  granted   and  released   as 
aforesaid,  or  meant  or  intended  so  to  be,  and  every  part  and  parcel  there- 
of, with  the  appurtenances,  and   the  rents,  issues,  and  profits  thereof,  and 
of,  every  part  thereof,  should  and  might,  from  time  to  time,  and  at  all 
times  thereafter,  have,  receive,  and  take,  to  and  for  his  and  their  use  and 
benefit,  without  the  lawfiil  let,  suit,  trouble,  claim  or  demand,  entry,  evic- 
tion, ejectment,  molestation,  hindrance,  interruption,  or  disturbance,  what- 
soever, of  or  by  the  said  G.  H.  and  L  K.  his  wife,  defendant,  and  D.  R. 
or  any  or  either  of  their  heirs  or  assigns,  or  for  or  by  any  other   per- 
son or  persons  whatsoever ;  and  that  free  and  clear,  and  freely  and  clear- 
ly, and  absolutely  acquitted,  exonerated,  released  and  discharged,  or  other- 
wise by  the  said  G.  H.  and  I.  K.  his  wife,  defendant,  and  D.  R.  and  each 
of  them,  their   and  each  of  their  heirs,  executors,  and  administrators,  well 
and  sufficientiy  saved,  defended,    and  kept  harmless  and  indemnified  of, 
from,  and  against  all  and  all  manner  of  former  and   other  gifts,  grants,  bar- 
gains, sales,  mortgages,  settlements,  jointures,  dowers,  right   and  title  of 
dower,  thirds  at  ^common  law,  entries,  uses,  tenements,  wilk,  legacies,  sta-    p»548] 
tutes  merchant,  and  of  the  staple,  recognizances,  judgments,  executions, 
elegits,  extents,  rents,  arrears  of  rent,  annuities,   sums  of  money,  yearly 
payments,  forfeitures,  re-entries,  cause  and  causes  of  forfeiture  and  re-en- 
try, debts  upon  bonds,  and  of  record,  debts  due  to  the  king's  majesty,  and 
of,  finom,  and  against  all  other  estates,  titles,  troubles,  charges,  and  incum- 
brances  whatsoever,  save  and  except   the  chief  rent  issuing   out  of,  or 
payable  for  the  said    jpremises  to  the  lord  or  lords,  fee  or  fees  of  the  same, 
if  any  such  should  be  due  ;  as  by  the  said  indenture,  relation  bemg  there- 
unto had,  may  more  fully  appear.     And  the  said  plaintiff  further  says, 
that  the  said  E.  F.  in  his  life-time,  and  the  said  plaintiff,  from  the  time  of 
the  death  of  the  said  E.  F. — [Plaintiff's  general  performance.     Aver- 
mpnt  of  defendants  general  non-performance.] — ^The  said  plaintiff  in  fact 
saith,  that  he  the  said  plaintiff,  so  being  the  heir  of  the  said  E.  F.  as 
aforesaid,  hath  not   been  permitted,  neither  hath  he  been  able,  from  time 
to  time,  and  at  all  times,  fiom  the  death  of  the  said  E.  F.  peaceably  and 
quietly  to  have,  hold,  use,  occupy,  possess,  and  enjoy  the  said  heredita- 
ments and  premises  in  the  said  indenture  mentioned,  and  thereby  intended 
to  be  granted  and  released,  pr  any  part  thereof,  nor   hath  he  been  permit- 
ted or  been  able,  fiK>m  time  to  time,  and  at  all  times  smce  the  death  of 
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the  said  E.  F.  to  have,  receive,  and  take  the  rents,  issues  and  profits  of 
the  said  premises,  to  and  for  his  own  proper  use  and  benefit,  without  law- 
ful let,  suit,  trouble,  entry,  eviction,  and  ejection  of  any  person,  but  on 
the  contrary  thereof,  after  the  death  of  the  said  E.  F..  one  M.  H.  widow, 
who,  at  the  time  of  making  the  said  indenture  .thereinbefore  set  forth,  and 
continually  from  thence  until  and  at  the  time  of  the  eviction,  ejectioD, 
and  expulsion  herein  after  mentioned,  had,  and  who  still  hath,  lawful  right 
and  title  (1c)  to  the  said  premises,  with  the  appurtenances,  did  enter  into 
the  same,  in  and  upon  the  possession  of  the  said  tenements,  and  ejected, 
expelled  and  removed  the  said  plaintiff,  against  the  will  of  the  said  plain- 
tiff, by  due  process  of  law,  from  the  possession  and  occupation  of  all  and 
every  the  premises,  with  the  appurtenances,  and  every  part  thereof,  and 
kept  and  held  out,  and  still  keeps  and  holds  out  to  him  the  said  plaintiff,  so 
thereof  expelled  from  his  possession  and  occupation  thereof,  to  wit,  at, 
&c.  contrary  to  the  form  and  effect  *of  the  said  indenture,  and  of  the 
said  covenant  of  the  said  defendant,  so  by  him  made  in  that  behalf  as 
aforesaid  ;  by  reason  of  all  which  said  premises  the  said  plaintiff  hath  not 
only  entirely  lost  and  been  deprived  of  the  said  messuage,  tenement,  and 
land,  with  the  appurtenances,  in  the  said  indenture  particularly  mentioned, 
and  of  divers  large  sums  of  money,  amounting  in  the  whole  to  a  large 
sum  of  money,  to  wit,  inc.  by  him  the  said  plaintiff,  laid  out  and  expend- 
ed in  and  upon  the  said  premises,  in  repairing,  amending,  and  improving 
the  same,  but  hath  also  been  obliged  to  pay  the  costs  and  charges  sustain- 
ed by  the  said  M.  H.  widow,  in  prosecuting  a  certain  action  of  ejectment 
for  the  recovery  thereof,  which  amounted  to  a  large  sum  of  money,  to  wit, 
&c.  and  hath  been  further  compelled  and  obliged  to  sustain  and  undergo, 
and  hath  actually  sustained  and  undergone  the  payment  of  divers  large 
sums  of  money,  amounting  in  the  whole  to  £ —  in  and  about  the  endea- 
voring to  defend  such  action  of  ejectment,  to  wit,  at,  &c.  (venue)  aforesaid. 
And  so,  &c.     [Add  usual  conclusion  as  ante,  519.] 


Off 
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XI.   ON  LEASES. 


aeainit  [For  the  commencement,  see  ante,  517.] — For  that  whereas,  heretofore, 

leisee  for    to  wit,  on   the  day  of A.  D. (m)   at,  &c.  (venue)  (n) 

"**  (^     by  a  certain   indenture  then  and  there  made   between  the  said  plaintiff 
of  tlie  one  part,  and  the  said  defendant,  of  the  other  part   (o),  [state  the 


{k)  See  ante,  546. 

(/)  See  other  forms  of  declarations  on 
leases,  Lil.  £nt.  139,  135,  138,  139,  141, 
143,  132.— 2  Rich.  C.  P.  181,  189.— PI. 
Ass.  313, 340.  As  to  the  parties  to  the  ac- 
tion, see  ante,  vol.  i.  Index,  "  Lease.**  In 
action  by  lessor  the  plaintiff  need  not  state 
any  inducement  of  his  title  to  the  premises, 
and  if  it  be  stated  it  would  be  rejected  as 
surplussage,  but  such  inducement  is  neces- 
sary and  traversable  in  an  action  by  the  as- 
signee of  lessor,  4  J.  B.  Moore,  303  ;  see 
also  i  0.&  R.  Ni.  Pri.  Rep.  1.— Post,  562. 


(m)  A  deed  may  be  stated  in  pleading  to 
have  been  made  on  a  day  different  from  its 
date,  omitting  the  words  **  bearing  date, 
&c."  4  £a8t,  477,  but  it  is  most  usual  (o 
insert  the  date. 

(n)  As  to  the  venue  in  covenant  oa 
leases  in  general,  see  ante,  vol.  i.  Index, 
tit.  "  Declaration,**  "  Venue.*'  In  cove- 
nant by  lessor  against  lessee,  the  venue  if 
always  transitory,  but  it  is  local,  against 
the  assignee  of  the  lessee. 

(o)  It  is  not  necessary  or  advisable  to 
0tate  the  addition  of  the  parties. 
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parties  to  the  inderUvrey  acearding  to  the  fact]  (the  counterpart  (p)  of       o» 
which  said  indenture,  sealed  with  the  seal  of  the  said  defendant,  the  ''^d    '"i^"** 
plaintiff  now  brings  here  into  court,  the  date  whereof  is  a  certainTday  and 
year  therein  mentioned,  to  wit,  the  day  and  year  aforesaid,)  the  said  plain- 
tiff (a)  did  demise  (r)  lease,  set,  and  to  farm  let,  [according  to  the  words  in  The  de- 
the  tease]  unto  the  said  defendant,  his  executors,  administrators,  and  as-  °^^*^* 
signs,  a  certain  messuage  or  dwelling-house,  tenements,  and  premises,  with  Th«  pra- 
the  appurtenances,  particularly  mentioned  and  described  in  the  said  in-  "»••«■• 
denture,  situate  in  the  county  of  M.  («),  (except  as  in  the  said  indenture 
is   excepted)  to  have  and  to  hold  the  said  messuage  or  dwelling-house, 
tenements,  and  premises,  with  the  appurtenances,  (except   as  aforesaid)  Tkehm- 
unto  the  said  defendant,  his  executors,  administrators,  and  assigns,  from  ^'^^*"°* 

the day   of then  last  past,   to  the  full   end  and  term   of 

years  thence  next  ensuing,  and  fully  to  be  complete  and  ended  [let  this 
be  according  to  the  words  of  the  kase.]     Yielding  and  pa3ring  (t)  thereto-  J^^iJ^' 
fore,  yearly  and  every  year,  to  the  said  plaintiff,  bus  heirs,  [or^  "  executors,  (t). 
administrators,"  as  in  indeTUure]  or  assigns,  the  clear  yearly  rent  or  sum 
of  £ —  payable  quarterly,  at  the  four  most  usual  feasts  or  days  of  pay- 
ment of  rent  in  the  year,  (that  is  to  say)  on  the  25th  day  of  March,  the 
524th  day  of  June,  the  29tn  day  of  September,  and  the  25th  day  of  De- 
cember, in  each  and  every  year,  by  ev«i  and  equal  portions  [let  this  be  3^t^^" 
according  to  the  words  in  the  lease.]     And  the  said  defendant  did  there-  pay  rant 
by   for  himself  (t),  his  executors,  administrators,  and  assigns,  covenant,  (0* 

(  p)  If  both  parts  of  the  deed  be  ori^i-  deniurey  ntuaU^  4^.*'  and  in  order  to  avoid 
nals,  Uiat  is,  signed  by  all  the  contracting  yarianoe,  it  i«  advisable  not  to  state  the 
parties,  say,  *«  one  part  of  which  said  in-  abuttals,  or  any  other  very*  particalar  de- 
dentare,  io."  (It  is  no  variance  if  the  scription,  1  Saund.  233,  n.  2. — 2  Sannd. 
plaintiff  make  profert  of  the  said  Indenture,  366,  n.  1.  9  £ast,  188.— 4  Taunt.  700.  The 
and  at  the  trial  prodace  the  counterpart  ex-  court  will  censure  the  statement  of  any  su- 
ecated  only  by  the  lessee.  3  B.  &  Adol.  perfiuous  matter,  Cowp.  665,  727. — £K)ngl. 
396.J  A  profert  or  an  excuse  for  the  667,  If  however,  the  action  is  for  not  re- 
want  of  it,  must  in  general  be  stated,  or  pairing  buildings,  ditches,  &c.  it  is  not  un- 
the  declaration  will  be  bad  on  special  usual  to  state  all  the  premises,  as  set  forth 
demurrer,  4  Atflie,  c.  16.  If  a  profert  be  in  the  indenture.  A  declaration  stating  the 
■tated  and  the  deed  cannot  be  produced,  demise  to  have  been  of  **  a  certain  farm 
the  plaintiff  will  be  nonsuited,  on  the  plea  and  buildings,  and  certain  pieces  and  par- 
of  nan  est  factum,  4  £ast,  585.  As  to  pro-  eels  of  land,  particularly  mentioned  and 
iertsin  general, seel  Saund.  9.n.  1. — An-  described  in  the  said  indenture,"  supports 
te,  439  —Index,  vol.  i.  tit.  «« Frqfert"  a  demise  "  of  all  that  farm  or  land,  and 

(q)  If  the  plaintiff    will    unnecessarily  buildings,"  Ac.  enumerating  the  parcels; 

state  any  part  of  the  consideration,  he  must  1  To.  &,  Jerv.  2 ;  and  a  declaration  stating 

state  the  whole,  2  B.  &  A.  765. — I  Chit,  the  demise  to  have  been  of  lands,  supports 

Rep.  51  d,  S  C.  a  demise  of  one  piece  of  land  only,  6  M. 

(r)  The  lease  generallv  runs,  **  hath  de-  Sc  S.  115.     As  the  rent  issues  out  of  the 

mised,**  Ac.  and  **  doth  demise,*'  &c. ;  the  realty,  if  the   demise  be  of  a  house  and 

fast  words  only  are  to  be  stated  in  the  past  fumtture,  the  latter  need  not  be  noticed,  5 

tenee,  and  every  other  part  of  the  lease  ne-  B.  &,  C.  251  ;  and  see  11  Price,  19,  as  to 

eessary  to  be  stated,  is  to  be  set  forth  in  fixtures. 

general  in  the  past  tense,  and  according  to        (()  If  a  declaration  profbss  to  set  oat  the 

the  legal  effect ;  in  a  declaration — **  the  tes-  terms  of  a  reservation  of  rent,  in  an  action 

tatMm  sxittit,**  or,  <^  it  is    witnessed,   Ac.  of  debt  for  the  rent,  it  is  a  variance  to  omit 

that  A.  B.  demised,"  is  sufficiently  eertain,  an  exception  referring  to  a  subsequent  pro- 

though  not  in  a  plea  \  see  ante,  vol.  i.  In-  viso,  by  which  a  deduction  is  to  be  made  if 

^x,  tit.   Testatum  Extstit ;  1  Saund.  274,  a  certain  event  happen,  although  that  event 

a.  1.— Lord  Raym.  1539.— 1  B.  &  C.  358.  have  not  happened,  6  B.  &  C.  431.    As  to 

(f)  It  is  proper  if  the  description  of  the  when   covenants   are  conditional  only,  in 

premises  be  very  long,  to  say,  **  eertain  te-  consequence  of  another  distinct  covenant, 

nements,  witk  tke  appurtenances,  particuiar'  restraining  the  general  covenant  to  pay,  see 

ly  mentioned  and  described  in  tie  said  in-  6  M.  A  B.  9. 
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o*       promisey  and  agree,  to  and  with  the  said  plaintiff,  his  heirs,  (u)  [w,  ^  ex- 
^'^"''    ecutors,  administrators,"  a»  in  indenture]  and  assigns,  that  he  the  said  de- 
fendant, his  executors,  ^administrators,  or  assigns,  should  and  would  well 
and  truly  pay,  or  cause  to  be  paid,  to  the  said  plaintiff,  his  heirs  \or^  "  ex- 
ecutors, administrators, "  as  in  indenture]  or  assigns,  the  said  yearly  rent 
or  sum  of  £ —  at  the  several  days  and  times  aforesaid  [kt  this   he  accord- 
Reference  ing  to  the  words  of  the  covenant]  (w).     As  by  the  said  indenture,  refu- 
te lease,     jence  being  thereunto  had,  will,  (amongst  other  thbgs)  more  fully  and  at 
entryT  *     l^rg®  appear  (x).     By  virtue  of  which  said  demise,  the  said  defendant 
afterwards,  to  wit,  on,  &c.  entered  into  and  upon  all  and  singular  the  said 
demised  premises,  with  the  appurtenances,  and  became  and  was  possess- 
Plaintiff's  ^^  thereof,  for  the  said  term  so  to  him  thereof  granted  as  aforesaid  (y). 
general      And  although  the  said  plaintiff  hath  always,  from  the  time  of  making  the 
perform-    g^ij  indenture,  hitherto  well  and  truly  performed,  fulfilled,  and  kept  all 
things  in  the  said  indenture  contained,  on  his  part  and  behalf  to  be  pei^ 
formed,  fulfilled,  and  kept,  according  to  the  tenor  and  effect,  true  intent 
and  meaning  of  the  said  indenture,  to  wit,  at,  be.   (venue)  aforesaid  (z)  ; 
Defend-     yet  protesting  that  the  said   defendant  hath  not  performed,  fulfilled,  or 
*°V  e*-""      P^  ^^^  thing  in  the  said  indenture  contained  on  his  part  and  *behalf 
formance.  to  be  performed,  fulfilled,  and  kept,  according  to  the  tenor  and  effect, 
[*552]    true  intent  and  meaning  thereof  (a),  the  said  plaintiff  saith,  that  after  the 
Pariicalar  making  of  the  said  indenture,  and  during  the  said  term  thereby  granted, 

nofT-pay-    ^  ^^^»  ^°   (')»  ^^'  ^^^  ^^*  (*^'*^)  aforesaid,  a  large  sum  of  money,  to 

roent  of     wit,  the  sum  of  £ —  (c)  of  the  rent  aforesaid,  for years  and  a  half 

^^^         of  the  said  term,  ending  on  the  day  and  year  last  aforesaid,  and  then  last 
elapsed  (d)  became  and  was  due  and  still  is  in  arrear  and  unpaid  to  the 

(y)  The   words  of  tbe  lease   and  coven-  performance   of   a  condition   precedent,  1 

ant  are  in   general  to  be  set  out  verbatim^  Haund.  2^35,  n  5. — Rep.  temp.  Hardw.  343, 

though   indeed    the   legal   effect  of   tlio«e  344 —2  Mod.  309.     If  there  beacnndilion 

words  would  suffice.     When  the  lessor  is  precedent,  performance   must  be  specially 

seized  in  fee,  the   coTenants  are  with   him  shown,  as  in  the  form,  post,  552 ',  see  ante, 

and  ^*  his   heirs  and  assigns;"  but  if  it  be  vol.  i   Index,  tit.  "  Z)ec/aration." 

only  a  termor,  thej  are  with  him  and  ^*  his  (a)  There  is   no  occasion  for  this  froUi' 

eiecutors,  administrators, and  assigns."  tatwa  or  allegation  of  the  ^«itera/ noD'per- 

(to)  No   unnecessary  covenant    or  other  furmance  of  covenants  by  the  defendant; 

irrelevant  parts  of  the  deed  should  be  sta-  the  declaration  may  proceed  at  once  to  tbe 

ted,  1   Saund.  233,  n.  2 — 2   Saund.  366,  n.  material    averments,    and    the    particnJar 

1. — PI.  Ass.  314.     Ante,  550.  n..(d).  breach  for  which  the  action  is  broogbt. 

(x)  The  reference  to  the  lease  is  not  ne-  {b)  The  day  on  which  the  rent  fell  dne. 

cessary.  It  does  not  seem  necessary,  in  an  action  of 

(y)    In  an   action   against  a  lessee    for  covenant  for  rent,  to  show  when  it  fell  doe, 

years,  it  is  not  necessary  to  allege  an  entry,  and  a  mistake  in   the  statement  woald,  it 

1  Saund.  203,  n.  1. — Com.  Dig.  Pleader,  2  seems,  be  immaterial;  see   4  B.  &  C  157, 

W.  14.   Dougl.  455    7   East,   341.^11  Co.  infra«    In  A.  D   1»26,  the  court  of  King's 

52  b. ;  and  even  against  the  assignee  of  the  Bench,  on  special   demurrer,  held,  that  a 

lessee,  such  averment  seems  unnecessary,  mitlake  in  the  way  was  not  material,    la 

— I  Lord  Raym.  367 — 3  J.  B.  Moore,  5!;£.  debt  on  a  demise,  it  is  necessary  to  state 

—1  B.  &    B.  238,  S.  C  ;   see    Woodfall's  when  the  rent  fell  due,  Gilb.  Debt,  407.— 

Law   of  Landl.  &  Ten.  by    Harrison. — 7  Show.  8. — Vin.     A b.  Covenant,  L. a,  pi.  1^ 

East,  340,  n.  a.     When  sUted  it  should  be  (c)    The  plaintiff  is  not  bound  to  prove 

alleged  that  the  entry  was  after  the  right  to  the  precise  sum  stated  to  be  due. 

occupv  commenced.     An  entry  of  a  tenant  ^^)  That    there   is   no  occasion   to  aay, 

at  will  must  be  sUted,  1  Ld.  Raym.  171;  *(tben  2ajf  elapsed,"  see  4   B.  A  C.  157.  6 

and  see  3  J.  B.  Moore,  527,  as  to  the  neces*  D.  &  R.  72,  S.  C.    In  that  case,  where  one 

sity  of  stating  an  entry.  of  five  tenants  in  common  brought  coven- 

(z)  This  averment  of  general  performance  ant  on  a  lease  for  rent  payable  on  the  foar 

by  tbe  plaintiff  is  unnecessary ;  but  it  may  most  usual  davs  of  payment  in  tbe  year, 

be  advisable  to  insert  it,  as  it  might  ailer  and  the  breach  was,  that  on  the  24th  day 

verdict  cure  an  omission  of  averment  of  of  Jane,  18M,  a  Isjrge  siim  of  money,  t» 
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said  plaintiff,  contrary  to  the  tenor  and  effect,  true  intent  and  meaning  of       ov 
the  said  indenture,  and  of  the  said  covenant  (c)  of  the  said  defendant,  by    "^■■•* 
him  in  that  behalf  so  made  as  aforesaid,  to  wit,  at  be.  (venue)  aforesaid.  Usual 
And  so  the  said  plaintiff  in  fact  saith  (/).— [ConcZittton  as  ante  519.]    ^^^}^' 

[  Commeticement  in  covenant  as  usual,  in  JT.  B.  as  ante,  549  in  C.  P.  ^•^' 
tMS  ante,  18;  in  Exchequer,  as  ante,  20.] — For  that  whereas,  heretofore,  to  i^l^'for 
wit,  on,  be.  (date  of  lease)  at,  be.   (venue)  by  a  certain  indenture  then  notrepftir- 
and  there  made,  between  the  said  plaintiff  of  the  one  part,  and  the  said  '"^  ^)' 
defendant  of  the  other  part  [state  the  parties  to  the  indenture  according  to 
the  fact]  the  counter  part  (A)   of  which  said  indenture,  sealed  with  the 
seal  of  the  said  defendant,  the  said  plaintiff  now  brings  here  into  court, 
the  date  whereof  is  a  certain  day  and  year  therein  named,  to  wit,  the 
same  day  and  year  aforesaid,  the  said  plaintiff  for  the  considerations  there- 
in mentioned,  did  demise,  lease  set  and  to  farm  let,  (as  in  the  lease)  unto 
the  said  defendant,  his  executors,   administrators,  and  assigns,   a  certain 
messuage,  tenements  and  premises,  with  the  appurtenances  more  particu* 
larly  mentioned  and  described  in  the  said  indenture  (t). — [Then  proceed 
to  set  out  the  covenants  broken,  taking  care  to  set  out  any  covenant  con^ 
stituting  a   condition  precedent  to   defendants  performance   of  his  co^ 
venant,  and  afterwards  averring  a  performance  of  it,  and  which  may  be  as 
in  the  form,  552  d,  post.     The  following  is  the  usual  form  of  covenant 
to  repair,  but  it  should  be  made  to  agree  unth  the  covenofit  in  the  indenture 
declared  on.]     And  the  said  defendant  did,  in  and  by  the  said  indenture,  CoTenant 
for  himself  and  his  executors,  administrators,  and  assigns,  covenant,  pro-  ^5*C*tJ. 
mise,  and   agree,  to  and  with  the  said  plaintiff,  his  heirs,  (or  "executors,  lowed 
administrators,"   as  in  indenture)  and    assigns,    (amongst  other  things)  ^^f^ 
in  manner  following,  (that  is   to  say)  that  he  the  said  defendant,  his  ex-    "^    '* 
ecutors,  administrators  and  assigns,  should  and  would,  at  all  times  during 
the  continuance  of  the  said  demise,  at  his  and  their  own  costs  and  charges, 
support,  uphold,  maintain,  and  keep  the  said  messuage  or  tenements,  and 
buildings,  gates,  stiles,  be.  (as  in  the  covenant)  in  good  and  tenantable  toilaye^ 
repair,  order,  and  condition,  and  the  same  premises,  and  every  part  there-  repair. 
of,  should  and  would  leave  in  such  good  repair,  order,  and  condition,  at 
the  end,  or  other  sooner  determination  of  the  said  term,  and  should  and 
would  peaceably  and  quietly  quit,  yield,  and  deliver  up  to  the  said  plain- 
tiff,    his    heirs    (or    "executors,    administrators,"     as  in    ifidenture)   or 
assigns,  without  doing,  committing,  or  suffering  to  be  done  or  committed,  Refereno* 
any  waste,  spoil,  or  damage  of  the  same,  or  any  part  thereof  (k).     As  to  the 
by  the  said  indenture  reference  being  thereunto  had,  will  amongst  other 

wit,  the  aom  of  211.  15#.  one-fifth  part  of  «« Breach," 

the  rent  for  three  quartera  of  a  year  of  the  (/)  See  ante,  519.— 1  Sannd.  235,  n.  7. 

term  then  elapsed,  became  dae  from  the  de-  (g)  See  the  notes  to  the  preceding  form. 

fendant  to  the  plaintiff,  and  still  was  in  ar-  See  notes  to  form,  post,  652  e. 

rear ;    it  was  held   good  apon  special  de-  (A)  See  ante,  549,  n. 

mnrrer.  (t)  See  ante,  550,  n. 

(c)  The  breach  may  be  in  the  negative  (k)  If  there  be  any  proviso  or  exception 

of  the  covenant  generally,  3  T.    R.  307  ;  in  the  covenant  as  to  damage  by  fire,  &jo.  ^ 

or  according  to  Uie  legal  effect,  1  Saund.  it  must  be  stated,  and  also  that  the  damage,  ^ 

235,  n.  6.    As  to  the  averments,  and  the  &c.  did  not  arise  therefrom,  see  4  Oampb. 

•tetement   of   the  breach  in   general,  see  20.— 2  B,  &  B.  395.-6  J.  fi.  Moore,  164, 

ante,   vol.    i.    Index,    tit   •«  DeeUraiion,"  8.  C. 
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things)  aore  liilty  and  at  large  appear.     By  virtue  of  which  said  demisa 
the  said  defendant  then  and  there  entered  (I)  into  and  upon  all  and  an- 
A^ciouu-     g^JQJ^  ^Q  g^  demised  premises,  with  the  appurtenances,  and  became  and 
entry.        was  thereof  possessed,  and   continued  so  thereof  possessed,  from  thence 

until  the day  of A.  D. when  the  said  danise  ended  and 

^^^l^enl     detennined,  to  wit,  at,  be.    (venue)   aforesaid.    And  although  the  said 

l^  ^    plaintiff  hath  always,  from  the  ^e  of  making  the  said  indenture,  hitherto 

fdmtiff     well  and  truly  performed,  fulfilled,  and  kept,  all  things  therein  contained, 

(*^)'  on  his  part  and  behalf  to  be  performed,  fiilfilled,  and  kept,  accofding  to 

the  ten<nr  and  effect,  true  intent,  and  meaning  thereof,  to  wit,  at,  &c.  (ve- 

Defend-     ^nce)  aforesaid.     Yet  protesting  that  the  said  defendant  hath  not  perfonned, 

enl  no^"*  fulfilled,  or  kept  any  thing  in  the  said  indenture  oontained,  on  bis  part  and 

perform-    behalf,  as  afcNresaid,  to  be  performed,  fulfilled,  and  kept,  according  to  the 

"^^*         tenor  and  effect,  true  intent  and  meaning  of  the  said  indenture,  the  said 

plaintiff  in  fact  saith,  that  the  said  defendant  did  not  nor  would,  duiing 

Firtt         fhe  continuance  of  the  said  dembe,  and  whilst  he  was  so  possessed  of  the 

nMrepiL^-  ^^  demised  premises,  with  the  appurtenances,  as  aforesaid,  at  his  own  costs 

ing  and      and  charges,  support,  uphold,  mamtain,  and  keep,  all  and  every  the  said 

leaTing      messuage  ot  tenements,  and  buildings,  gates,  &c.  {a$  in  the  covenant)  of 

repair.       ^®  ^^  demised  premises,  in  good  tenantable  repair,  order,  and  conditioB, 

(as  in  the  covenant)  nor  did  nor  would  leave  the  same  premises  in  such 

good  repair,  order,  and  condition,  at  the  determination  of  the  said  term, 

according  to  the  fonn  and  effect  of  the  said  indenture  m  that  behalf,  but 

on  the  contraiy  thereof,  he  the  said  defendant,  after  the  making  of  the 

said  indenture,  as  aforesaid,  and  during  the  continuance  of  the  said  demise, 

and  whilst  he  was  so  possessed  of  the  said  demised  premises,  with  the 

appurtenances,  as  aforesaid,  to  wit,  on  the  day  and  year  first  aforesaid, 

and  firom  thence  for  a  long  space  of  time,  to  wit,  from  thence  until  the 

determination  of  the  said  tenn,  suffered  and  permitted  th^  said  messaage, 

tenements,  buildings,  gates,  be.  (a$  in  the  covenant)  to  be  and  ooofinue, 

and  the  same  were,  for  and  dunng  aU  that  time,  ruinous,  prostrate,  fallen 

down,  and  in  great  decay,  for  want  of  needful  and  necessary  maintaining, 

supporting,  upholding,  and  keeping  the  same  (n)  ;  and  the  said  defendant 

at  the  determination  of  the  said  term  lefl  the  same  premises  in  such  bad 

repair,  order,  and  condition  as  last  aforesaid,  contrary  to  the  forai  and 

effect  of  the  said  indenture,  and  of  the  covenant  so  made  by  the  said  ie- 

fendant  as  aforesaid, 'to  wit,  at,  &c«  (venue)  aforesaid.^— [tSee  other  bread 

aesignedy  infomiypost,  55S  a.]     And  so  the  said  plaintiff  in  fact  saith, 

be. — [Conduck  a$  tmioZ,  as  ante^  519.] 

Byaffli^*  [The  form  of  declaring  at  the  suit  of  an  assignee  of  the  lessor,  wUl 
Sto"or  ^  f^^^^y  P^^^y  ^^4,  575,  578  ;  at  the  suit  of  an  executor  of  the  lessor, 
heir,' Ac    vost,  565  ;    at  the  suit  of  a  devisee,  post,  591,  592  ;  at  the  suit  of  an 

of  iettor     XeiV,  post,  571.] 
against 

By  leesor  [Venue  local,  1  Sound.  241.  Commencement  in  covenant  as  usual  in 
af^inttae-  Jjf.  B.  as  ante,  549 ;  in  C.  P.  as  ante,  18 ;  in  exchequer,  as  ante,  %•] 

■If  nee  of 

leuee  for        (2)  At  to  thia  averment  being  neceeeary,  (o)  See  forms,  Morg.  416. — Lil.  £ot.  134. 

rent  (0).      see  ante,  561,  n.  As  to  Uie  liability  of  assignees,  see  aste, 

(m)  As  to  this  averment,  see  ante,  551,  n.  vol.  i.  Index,  ^^A$9ign€t'^     Most  of  tM 

(n;  See  ante,  552  a.  n.  (Jt)  as  to  excep«  notes  to  the  form,  ante,  549,  are  spplicabk 

tion  against  fire,  Ac.  to  thb.    An  heir,  (4  T.  R.  75.;  so  execs- 
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<*— For  thai  whereas  heretofore,  to  wit,  on,  &lc.  (daU  of  Uase)  at,  &c.      ,^ 
(•eniie)  by  a  certain  indenture  then  and  there  made  between   the  said    ^*^^**^ 
{plaintiff  of  the  one  part,  and  one  C.  D.  of  the  other  part  (jp),  (the  coun- 
ter part  (q)  of  which  said  indenture,  sealed  with  the  seal  of  the  said  C« 
D.  the  said  plaintiff  now  brings  here  into  court,  the  date  whereof  is  a  cer* 
tain  day  and  year  therein  mentioned,  to  wit,  the  day  and  year  aforesaid,) 
the  said  plaintiff  did  demise,  lease,  set,  and  to  farm  let,  (this  is  to  corres'  "^^^  ^®* 
pond  with  ike  indenture)  unto  the  said  C.  D.  his  executors,  administrators,  ^^* 
and  assigns,  a  certain  messuage,  tenements,  and  premises,  with  the  appurte*  mbes. 
nances,  in  the  said  indenture  more  particularly  mentioned  and  described  (r), 
(except  as  in  the  said  indenture  is  excepted)  to  have  and  to  hold  the 
said  demised   premises,  with  the  appurtenances  (except  as  aforesaid)  unto  1*^®  ^^^ 

the  said  C.  D*  his  executors,  adnunbtrators,  and  assigns,  from  the bendum. 

day  of  then  last  past,  to  the  full  end  and  term  of ^  years  thence  The  red- 

next  ensuing,  and  fully  to  be  complete  and  ended  {a$  in  indenture.)     Yield-  ^®"^^°'- 
ing  and  paying  therefore  yearly  and  every  year,  to  the  said  plaintiff,  hb 
heirs  (or, '^  executors,  administrators,")  or  assigns,  the  clear  yearly  rent 
or  sum  of  £ —  payable .  quarterly,  at  the  four  most  usual  feasts  or  days  of 
payment  of  rent  in  the  year,  (that  is  to  say)  on  the  25th  day  of  March  the 
24th  day  of  June,  the  29tb  day  of  September,  and  the  26th  day  of  De- 
cember, in  each  and  every  year,   by  even  and  equal   payments  (as  in 
indenture*)     And  the  said  C.  D.  did  thereby  for  himself,  his  executors,  The  cove- 
administrators,  and  assigns,  covenant,  promise,  and  agree,  to  and  with  the  °^°^  ^ 
said  plaintiff,  his  heirs  [oVy  ^*  executors,  administrators,"  oi  in  indenture^'\  ^^  ^^ ' 
aad  assigns,  that  be  the  said  C.  D.  his  executors,  administrators,  or  assigns, 
should  and  would  weU  and  truly  pay,  or  cause  to  be  paid,  to  the  said 
plaintiff,  his  heirs  [ovy  ^<  executors,  administrators,"]  or  assigns,   the  said 
yeariy  rent  or  sum  of  £ — at  the  several  days  and  times  aforesaid.     As  tolewe!^ 
by  the  said  indenture,  reference  being  thereunto  had,  will  (amongst  other 
things)  more  fully  and  at  large  appear  (s).    By  virtue  of  which  said  de-  Leiiea'* 
mise,  the  said  C.  D.  afterwiuds,  to  wit,  on,  &c.  entered  into  and  upon  all  *"^* 
and  singular  the  said  demised  premises,  with  the  appurtenances,  and  be- 
45ame  and  was  possessed  thereof,  for  the  said  tenn  so  to  him  thereof  grant- 
ed as  aforesaid  (t)*    And  the  said  plaintiff  in  fact  saith,  that  after  the  Asiign- 
making  the  said  mdenture,  and  during  the  said  term  thereby  granted,  to  ^^^jf 
wit,  on,  &c.  (day  of  0$$ignmentf  or  any  day  about  the  time)  at,  &c.  (oe-  uit. 
)  aforesaid,  all  (u)  the  estate,  right,  title,  interest,  and  term  of  years, 


tor,  (1  8«lk.  316,  317,)  m»y  be   declared  (#)  The  reference  to  the  leue  ii  not  ne- 

a^net  m  a$sign»ef  for  a  breach  of  coto-  ceaeary. 

nant  after  he  became  interested.   An  tmdtr-  (t)  In  an  action  againit  a  leasee  for  years, 

U»Bee  eannot  be  sued  by  the  lessor  in  core*  it  u  not  necessary  to  allege  an   entry,  1 

nant  or  debt  on  the  lease,  Holford  V.  Hatch,  Saund.  203,  n.  I — Com.  Dig.  Pleader,  2 

DongL  183,  445.— Cowp.  766.    As  to  what  W.  14.— Dongl.  445;  and  even  against  the 

k  fnma  fade  evidenoe  of  defendant's  be-  assignee  of  the  lessee,  such  averment  seems 

ing  aaBignee,see  Peake*s  Law  of  Evid.  266,  nnnecessary,  see  Woodfall's  tiaw  of  Land- 

7.-2  Stark.  Evid.  437.  lord  and    Tenant,    by  Harrison.— 7  East, 

(p)  It  is  not  necessary  nor  adyisable  to  340,  n.  a. — Ante,  551,  n. 

•late  the  addition  of  the  parties.  (v)  In  an  action  hy  the  assignee  of  the 

(q)  If  both  parts  of  the  deeds  be  origi-  reversion,  he  must  set  forth  in  the  declara- 

BUS,  that  is,  signed  by  all  the  contracting  tion  the  operative  part  of  the  deed,  &c.  by 

parties,  say,  "  oiis  part  of  which  said  inden-  virtae  of  which  he  is  entitled  to  the  rever- 

ture,"  &c.    See  ante,  549  a,  n.  as  to  the  sion,  I  Saund.  112  b.  n.  1.  234,  n.  3 ;  though 

proiert.  an  assignee  of  a  term  in  an  action  against 

(r)  See  ante,  550,  n«  the  leMor,  need  not  show  the  assignment 
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then  to  come  and  unexpired,  property,  profit,  claim,  and  demand  whatso- 
ever, of  the  said  C.  D.  of  and  in  the  said  demised  premises,  with  the  ap« 
purtenances,  by  assignment  thereof  then  and  there  made,  legally  came  to 
and  vested  in  the  said  defendant.  And  although  the  said  plaintiff  hath 
always,  from  the  time  of  the  making  the  said  indenture,  hitherto  well  and 
truly  performed,  fulfilled,  and  kept  all  things  in  the  said  indenture  coo« 
tained  on  his  part  and  behalf  to  be  performed,  fulfilled,  and  kept,  accord- 
ing  to  the  tenor  and  effect,  true  intent  and'  meaning  of  the  said  indenture, 
to  wit,  at,  &c.  aforesaid,  (w).  Yet  protesting  that  the  said  defendant 
hath  not  performed,  fulfilled,  or  kept  any  thing  in  the  said  indenture  con- 
tained on  his  part  and  behalf,  as  assignee  as  aforesaid,  to  be  perfonned, 
fulfilled,  and  kept,  according  to  the  tenor  and  effect,  true  intent  and  mean- 
ing thereof,  (x),  the  said  plaintiff  saith,  that  after  the  making  of  the  said 
indenture,  and  during  the  said  term  thereby  granted,  and  after  the  said 
defendant  became  such  assignee  as  aforesaid,  and  while  he  continued  such 
assignee,  to  wit,  on,  &c.  (y)   at,  &c.   (venue)  aforesaid,  a  large  sum  of 

money,  to  wit,  the  sum  of  £ —  of  the  rent  aforesaid,  for years  (y) 

of  the  said  term  then  elapsed,  became  and  was,  and  still  is  in  arrear  and 
unpaid  to  the  said  plaintiff,  contrary  to  the  tenor  and  effect,  true  intent 
and  meaning  of  the  said  indenture,  and  of  the  said  covenant  so  made  as 
aforesaid,  to  wit,  at,  be.  (venue)  aforesaid.  And  so  the  said  plaintiff  in 
fact  saith,  that  the  said  defendant  (although  often  requested  so  to  do)  hath 
not  kept  the  said  covenant  so  by  the  said  C.  D.  for  himself  and  his  as- 
signs made  as  aforesaid,  but  hath  broken  the  same,  and  to  keep  the  same 
with  the  said  plaintiff  hath  hitherto  wholly  neglected  and  refused,  and 
still  doth  neglect  and  refuse,  to  the  damage  of  the  said  plaintiff  of  £— * 
(insert  enough)  and  therefore  he  brings  his  suit,  &c* 

Pledges  be. 

[The  commencement  in  K.  B.  by  hUl^  is  as  ante^  517  ;  by  ortginal,  at 
antey  10  ;  in  C  P.  as  ante,  18  ;  in  Exchequer,  as  ante,  30  ;  and  then 
proceed  as  follows :] — ^For  that  whereas  heretofore,  to  wit,  on,  &c.  (daU 
of  lease)  at,  be.  (t;enue)  by  a  certain  indenture  then  and  there  made  be- 
tween the  said  plaintiff  of  the  one  part,  and  one  E.  F.  of  the  other  part, 
(the  counterpart  (a)  of  which  said  indenture,  sealed  with  the  seal  of  the 
said  E.  F.  the  said  plaintiff  now  brings  here  *into  court,  the  date  where- 
of is  a  certain  day  and  year  therein  named,  to  wit,  the  same  day  and  year 


to  have  been  by  deed,  1  Sannd.  234,  n.  3, 
276,  notes  1  and  2.  In  an  action  against 
the  agsignee  of  the  lessee,  &c.  the  above 
concise  statement  is  in  all  cases  sufficient, 
though  there  may  have  been  intermediate 
assignments,  see  ante,  vol.  i.  Index,  tit. 
^^Declaration."  Covenant,  1  Saund.  112 
b.  n.  1. — 6  Mod.  72.  And  it  suffices  though 
the  defendant  be  assigfuee  of  part  only  of 
the  premises ;  defendant,  in  that  case,  be- 
ing at  liberty  to  plead  in  abatement,  or 
plead  in  bar  as  to  the  part  only,  see  5  B.  & 
C.  482.  If  the  plaintiff  profess  to  set  out 
the  tiUe  of  the  assignee,  he  will,  on  a  tra* 
verse  of  it,  have  to  prove  it  as  stated,  3  B. 
&  P.  461.  See  mode  of  pleading  an  as- 
signment of  a  term  to  commence  infutmro^ 


1  Saund.  253 ;  and  this  form  will  soffiee 
even  against  an  heir,  when  declared  igtinfti 
as  be  may  be  as  assignee.— 4  T.  R.  75. 

(v>)  As  to  this  averment  of  general  per- 
formance, see  ante,  551 ;  it  is  not  ueceisaiy* 

(z)  There  is  no  occasion  fcr  this  pfV^ 
tando  or  allegation  of  the  general  non-per- 
formance of  covenants  by  the  defendant; 
— ^the  declaration  may  proceed  at  once  to 
the  material  averments,  and  the  partieolar 
breach  for  which  the  action  is  brooght,  see 
ante,  551. 

(y)  See  ante,  552.  The  plaintiff  if  not 
fixed  in  evidence  as  to  the  precise  time  or 
sum  stated  in  the  declaration. 

(z)  See  the  notes  to  the  preeeding  ibra- 

(a)  See  ante,  449,  note  (y)* 
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aforesaid,)   the  said  plaintiff  for  the  considerations  therein  mentioned^  did       <»> 
denaise,  lease,  set,  and  to  farm  let  unto  the  said  E.  F.  his  executors,  ad-    ''■^■*'* 
ministrators,  and  assigns,  a  certain  messuage,  farm,   tenements,  and  pre- 
mises, in  the  said  indenture  more  particularly  mentioned. — [Here  set  out 
the  premises  shortly y  see  ante^  450,  n. — 1  Sound.  233,  n.  2. — 2  Sound. 
366,  n.    Land  then  state  the   covenants   in  the  indenture,  which  perhaps 
may  be  as  follows:]  —  And  the  said  E.  F.  did,  in  and  by  the  said  inden-  Corenant 
tore,  for  himself  and  his  executors,  administrators,   and  assigns,  covenant,  ^r^i^J.' 
promise,  and  agree,  to  and  with  the  said  plaintiff,  his  heirs  (or,  "  execu-  lor  should 
tors   or   administrators,"    as  in  indentured    and   assigns,    (amongst  other  ^^^^  P?^ 
things)  in  manner  following,  (that  is  to  say)  that  he  the  said  E.  F.  and  his  and  bein'g 
assigns  from  and  after   the  said  messuage,  &c.  (as  in  indenture)  should  allowed 
have  been  put  in  good  and  tenan table  repair  by  and  at  the  expense  of  the  ^^f'^^'"' 
said  plaintiff  hb  heirs  and  assigns,  should  and   would  at  all  times,  during 
the  continuance  of  the  said  demise,  at  his  and  their  own  costs  and  charges 
support,  uphold,  maintain,  and  keep   (b)  the  said  messuage  or  tenement 
and  buildings,  gates,  stiles,  &c.   (as   in  the  covenant)  (c)  in  good  and  te- 
nantable  repair,  order,  and  condition,   (being  allowed  timber  in  ihe  rough 
sufficient  and  proper  for  such  repair,  from  time  to  time  to  be  provided  and 
set  out  by  the  said  plaintiff,  his  heirs  or  assigns) ;  and  the  same  premises  ^u.^^^^^ 
and  every  part  thereof,  should  and  would  leave  in  such  good  repair,  order,  repair. 
and  condition,  at  the  end  or  other  sooner  determination  of  the  said  term  and 
should  and  would  peaceably  and  quieUy  quit,  yield,  and  deliver  up  to  the 
said  plaintiff,  his  heirs  (or^  ^'  executors,  administrators,"  as  in  indenture) 
or  assigns,  without  doing,  committing,  or  suffering  to  be  done  or  commit- 
ted,  any  waste,  spoil,  or  damage  to  the  same,  or  any  part  thereof.     And  tooleuM 
also  should  and  would  well  and   sufficientiy  uphold,  cleanse,  scour,   and  ditchei, 
repair  yearly  and   every  year  during   the    said  demise,   all    the   ditches,  ^^' 
trenches,  and  water-courses,  in  the  piece  or  parcel  of  meadow  land,  called 

meadow,  and  all  other  the  ditches^  trenches,  and  water-courses,  in 

and  upon  every  part  of  the  said  other  premises  thereby  demised,  as  often 
as  necessary,  so  as  to  keep  the  same  cleansed,  scoured,  repaired,  and  in 
good  condition,  and  should  and   would  deliver  up  unto   the  said  plaintiff 
his  heirs  or  assigns,  the  same  in  such  good  order  and  condition  at  tiie  end 
of  the  said  term  as  aforesaid.     As  by  the  said  indenture,  reference  being  ^^^"^ 
thereunto  had,  will  (amongst  Mother  things)  more  fully  and  at  large  ap-  lease. 
pear.     By  virtue  of  which  said  indenture,  the  said  E.  F.  afterwards,  to    [^554] 
wit,  on  the,  be.  entered  into  the  said   demised  tenements,  with  the  ap-  ^ntry  of 
purtenances,  and  became  and  was  so  possessed  thereof,  for  the  said  term  ^''^^' 
so  to  him  thereof  granted  as   aforesaid.     And  the  said  plaintiff  in  fact  Assign- 
saith,  that   after  the  making  of  the  said  indenture,  and  during  the  said  ^e'defeh- 
term  thereby  granted,    to    wit,  on,  &^c.  ((2)    at,  be.   (venue)    aforesaid,  dant 
all  (e)   the  state,  right,  titie,  interest,  term  of  years  then  to  come  and 

(b)  Upon  a  coTenant  to  repair  and  keep  in  S.  C. 
repair,  daring  the  continuance  of  the  term,        (d)  The  day  it  not  material ;  it  is  nana! 

an  action  may  be  maintained  for  breaches  to  insert  some  day  about  the  time  of  th^ 

eommitted  before  tne  term  has  expired.    1  supposed  assignment  to  the  defendant.    See 

B.  &  A.  5d4.  the  note,  ante,  552  e,  as  to  this  assignment 

(e)  If  there  be  an  exception  in  the  lease  and  mode  of  stating  it 
aa  lo  fire,  it  must  be  stated,  4  Campb.  20. —        (e)    When  this  must  be    qualified,  see 

2  Brod.  &  Bing.  395.-5  J.  B.  Moore,  164,  Cowp.  766. 
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o'       unexpired,  property,  profit,  claim,  and   demand  whatsoever,  of  him  tte 
LBAtit.    g^j^  ^^  p^  ^^^  j^^  ^^^  ^  ^^  g^*^  demised  premises,  with  the  appurtenan- 
ces, bj  assignment  thereof  then  and  there  made  legally,  came  to  and  vest- 
Defend-     e(}  JQ  the  said  defendant.     Whereupon  and  whereby  the  said  defendant 
wis  en-    ^^^  ^^j  there  entered  (^f)  into  and  upon  all  and  singular  the  said  de- 
mised  premises,  with  the   appurtenances,  and   became   and   was  Aereof 

possessed,  and  continued  so  thereof  possessed,  from  thence  until  the 

day  of ,  A.  D.  ,  when  the  said  demise  ended  and  detennined, 

^!^^  to  wit,  at,  be.  (venue)  aforesaid.  And  although  the  /said  plamtiff  hath 
anceby  always,  fit>m  the  time  of  making  the  said  indenture,  hitherto  well  and 
pluntiff.  truly  performed,  fulfilled,  and  kept  all  things  therein  contained,  on  his 
part  and  behalf  to  be  performed,  fulfilled,  and  kept,  according  to  the  te- 
nor and  effect,  true  intent  and  meaning  thereof,  to  wit,  at,  tec.  (vemte) 
Defend-  aforesaid.  Yet  protesting  that  the  said  defendant  since  the  said  assign- 
*na'non"'  '^®"*  ^  made  as  aforesaid,  hath  not  performed,  fulfilled,  or  kept  any 
perform-  thing  in  the  said  indenture  contained  on  his  part  and  behalf,  as  such  as- 
uce.  signee  as  aforesaid,  to  be  performed,  fiilfiUed,  and  kept,  *acc(»rding  to  the 
['^SSS]  tenor  and  efifect,  true  intent  and  meaning  of  the  said  indenture,  the  said 
o^w^T^  plaintifiT  in  fact  saith,  that  although  the  said  messuage  or  tenement  and 
mance  by  out-buildings  in  and  by  the  said  indenture  demised,  were,  after  the  mak- 
plaintiff  of  Jug  thereof,  to  wit,  at,  &c.  (venue)  put  in  good  and  tenantable  repair,  by 
preoedent  ^^^  ^^  ^^  expense  of  the  said  plaintiff,  and  although  timber  in  the  rough, 
(g).  suflicient  and  proper,  for  all  necessary  repairs  was  allowed,  and  fiom  time 

to  time  provided  and  set  out  by  the  said  plaintiff,  to  wit,  at,  be.  (venue) 
breaeh  in   ^fo'^said  (A)  ;  yet  the  said  defendant  did  not  nor  would,  after  the  said  as- 
notivpeitw  signment,  and  during  the  continuance  of  the  said  demise,  and  whilst  he 
ing;  and   ^as  so  possessed  of  the  said  denused  premises,   with  die  appurtenances, 
inff  ontof  ^  aforesaid,  at  his  own  costs  and  charges,  support,  uphold,  maintam  and 
repair.       keep,  all  and  every  the  said  messuage  or  tenement,  and  buildings,  gates, 
be.  (as  in  the  indenture^)  of  the  said  demised  premises,  in  good  tenant- 
able  repair,  order,  and  condition,  nor  did  nor  would  leave  the  same  premi- 
ses  in  such  good  repair,  order,  and  condition,  at  the  deteiminatiQn  of  the 
said  term  (as  in  the  indenture)  according  to  the  form  and  effect  of  the 
said  indenture  in  that  behalf;  but  on  the  contrary  thereof,  he  the  said  de* 
fendant,  after  the  making  of  die  said  indenture,  and  after  the  said  assign- 
ment to  the  said  defendant  as  aforesaid,  and  during  the  continuance  of  the 
said  dembe,  and  whilst  he  was  so  possessed  of  the  said  demised  premises, 
with  the  appurtenances  as  aforesaid,  to  wit,  on,  be.  and  fi^om  dieoce  ibr 
a  long  space  of  time,  to  \nt,  from  thence  until  the  determination  of  the 
said  term,  suffered  and  permitted  the  said  messuage,  dwelling-house,  build- 
ings, gates,  be.  (as  in  the  indenture^)  to  be  and  continue,  and  the  same 
were,  for  and  during  all  that  time,  ruinous,  prostrate,  fallen  down,  and 
in  great  decay,  for  want  of  needful  and  necessary  maintaining,  supporting, 
upholding,  and  keeping  the  same  ;  and  the  said  defendant  at  the  deteimin- 
ation  of  the  said  term,  left  the  same  premises  so  out  of  repair^  and  in  such 

(/)  Thii  doee  net  aeem  neoeieary,  ante,  aiuat  eorreipOBd  with  thefket ;  if  the  plaia* 

661,  n.—l  B.  dt  B.  265.  ,  tiff  was  merely  ready  to  find  timher,  let  tfa« 

(g)  As  to  condition!  preoedent,  lee  9  allegation  be  aeoofdingly,  attd  aver  nolioe 

8aund.  363  c.— Willee,  496.— Ante,  vol.  i.  of  &e  plaintiff'*  retdmese  to  the  defend* 

Index,  **  Condition  precedent/*  ant. 

(k)   This    aTerment  being    traTersable, 
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bad  order  and  condition,  as  last  aforesaid,  contrary  to  the  form  and  ^fl^t       o> 
of  the  said  indenture,  and  of  the  covenant  so  made  by  the  said  E.  F.  for   ''*^"'' 
himself  and  his  assigns,  *as  aforesaid,  to  wit,  at,  &c,  (venue)  aforesaid. 
— And  the  said  plaintiff  in  fact  further  saith,  that  the  said  defendant  did  ?^^^^ 
not  nor  would,  yearly  and  every  year,  during  the  continuance  of  the  said  fo,  q^^' 
denaise,  and  whilst  he  was  so  *  possessed  of  the  said  demised  premises,  with  cleanting 
the    appurtenances,  as  aforesaid,  well    and    sufficiently  uphold,  cleanse,  ^^'' 
scour,  or  repair,  all  the  ditches,  trenches,  and  water-courses,  in  the  said 

piece  or  parcel  of  meadow-land,  called meadow,  and  all  other  the 

ditches,  trenches,  and  water-<;ourses,  in  or  upon  the  said  premises,  by  the 
said  indenture  demised,  as  often  as  was  necessary,  so  as  to  keep  the  same  ^ 

cleansed,  scoured,  repaired,  and  in  good  condition  ;  nor  did  nor  would  de- 
liver up  the  same  unto  the  said  plaintiff  in  such  good  order  and  condition 
at  the  end  of  the  said  demise,  according  to  the  form  and  effect  of  the  said 
indenture  in  that  behalf,  but  wholly  neglected  so  to  do ;  and  on  the  con- 
trary thereof,  he  the  said  defendant,  after  the  making  of  the  said  inden- 
ture, and  of  the  said  assignment,  and  during  the  continuance  of  the  said 
demise,  and  whilst  he  was  so  possessed  of  the  said  demised  premises,  with 
the  appurtenances,  to  wit,  on,  &c.  and  from  thence  for  a  long  space  of 
time,  to  wit,  from  thence  until  the  determination  of  the  said  demise,  suf- 
fered and  permitted   the  said  ditches,  trenches,  and  water-courses,  in  the 

said  piece  or  parcel  of  land  called meadow,  and  all  other  the  ditches, 

trenches,  and  water-courses,  in  the  said  premises,  by  the  said  indenture 
demised,  to  be  and  continue,  and  the  same  were,  for  and  during  all  the 
time  last  aforesaid,  foul,  miry,  choked  up,  and  ruinous,  out  of  repair,  and 
in  bad  order  and  condition,  for  want  of  well  and  sufficiently  cleansing, 
scouring,  and  repairing  as  aforesaid ;  and  at  the  determination  of  the  said 
term,  he  the  said  defendant  delivered  up  the  same  unto  the  said  plaintiff, 
in  such  order  and  condition  as  last  aforesaid,  contrary  to  the  form  and  ef- 
fect of  the  said  indenture,  and  of  the  said  covenant  in  that  behalf  made 
as  aforesaid,  to  wit,  at,  be.  (venue)  aforesaid.  And  so  the  said  plaintiff  ^ 
in  fact  saith,  that  the  said  defendant  (although  often  requested  so  to  do) 
hath  not  kept  the  said  covenant  so  made  by  the  said  E.  F.  for  himself 
and  his  assigns,  with  the  said  plaintiff  in  manner  and  form  aforesaid,  but 
hath  broken  the  same,  and  to  keep  the  same  with  the  said  plaintiff,  hath 
hitherto  wholly  refused,  and  still  refuses  so  to  do.  To  the  damage  of  the 
said  plaintiff  of  £ —  and  therefore  he  brings  his  suit,  &c. 

^[After  stating  the  hose,  cavenantSy  reference  to  kcue,  les$ee^s  entry,  [*557] 
and  plaintiff's  general  performance,  proceed  thus :] — ^Yet  the  said  plain-  n(^!f^y. 
tiff  in  fact  saith,  that  although  after  the  making  of  the  said  indenture,  to  ment^of 

wit,    on    divers  days  and    times  between  the day  of,  &c.    and  the  fP^VS^ 

day  of,   &c.  to  wit,  at,  fac.    (venue)  aforesaid,  a  large  quantity,  to  ^^  mine 

wit, tons  of  coals,  were,  under  and  by  virtue  of  the  powers  and  au-  (i). 

thorities  in  the  said  indenture  contained,  by  the  said  defendant  gotten,  pro- 
cured, and  brought  to  land,  from  and  under  the  said  five  several  closes, 
pieces,  or  parcels  of  land,  in  the  said   indenture   mentioned,  and  although 

{%}  See  assign ment  of  breach  for  non-  for  caitinff  down  trees,  id.  446 ;  for  stubbing 

pajment  of  poor  rates,  whereby  the  lessor  up  a  garden  hedge,  Id.  497;  and  for  nnder- 

was  obliged  to  par  them,  3  Wentw.  511 ;  letting,  contrary  to  covenants  in  the  lease, 

for  not  repairing  after  notice  given,  Id.  497 ;  Id.  519. 
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0*       the  cuirent  price,  per  ton  of  coals,  at aforesaid,  to  wit,  at,  &c.  (venue) 

LtAsts.    j^j^ggj^jjj^  between  the  days  and  times  last  aforesaid,  was  then  and  there 
advanced  and  raised  from  tlie  price  in  the  said  indenture  above  mentioned, 

to  the  sum  of shillings  per  ton,  yet  the  said  defendant  did   not  nor 

would,  after  the  said,  be.  nor  on  any  other  days  or  times  before  or  since, 

pay,  or  cause  to  be  paid  to  the  said  plaintiff,  the  said  sum  of shS- 

lings  per  ton  additional  galage,  on  each  and  every  ton  of  the  said  coals  so 
raised  and  procured  as  aforesaid,  as  by  the  said  indenture  the  said  defend- 
ant had  then  and  there  covenanted  and  agreed  to  pay  to  the  said  plain- 
tiff, but  wholly  neglected  and  refused  so  to  do,  and  on  account  thereof,  a 
%  large  sum  of  money,  amounting  in  the  whole  to  a  large  sum  of  money, 

to  wit,  to  the  sum  of  £ —  of  lawful,  be.  became  and  was,  and  still  is, 
due  and  payable  to  the  said  plaintiff,  contrary  to  the  form  and  effect,  true 
intent  and  meaning  of  the  said  indenture,  and  of  the  said  covenant  of  the 
said  defendant  so  made  as  aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid. 
And  so,  be. — [Condnde  as  usual.] 

Breach  for  And  the  Said  plaintiff  in  fact  saith,  that  after  the  making  of  the  said 
ploDffhing  indenture,  and  during  the  continuance  of  the  said  term  thereby  granted, 
60  itatate  ^"^  whilst  the  said  defendant  was  so  possessed  of  the  said  demised  pre* 
acrei  of     mises.  With  the  •appurtenances,  to  wit,  in  each  and  every  of  the  respec- 

land,  con-  ^j^^  years  of  our  Lord and ,  the  said  defendant  did  till,  delve, 

covenant*  plough  up,  and  convert  into  tillage,  above  60  statute  acres  of  land,  to  wit, 
in  ioden-  iOQ  acres  of  land  belonging  to  the  said  premises,  other  than  a  summer  fal- 
^"hereb  ^^^'  *"  ^^^  *"^  every  of  those  years,  contraiy  to  the  true  intent  and  mean- 
defendant  ing  of  the  said  indenture,  whereby,  and  according  to  the  form  and  efiect 
agrieedto  of  tbe  said  indenture,  the  said  defendant  forfeited  and  became  liable  to 
fur  each  P^X  *^®  ^^'^  plaintiff  divers  penalties,  to  wit,  the  penalty  of  £5  an  acre 
acre  for  every  acre  of  the  said  lands  so  tilled,  delved,  ploughed  up,  and  con- 

P*°"g^'^  verted  into  tillage,  contrary  to  the  true  intent  and  meaning  of  the  said 
Sie*6wy*  indenture,  that  is  to  say,  at  such  of  the  first  and  next  rent  days,  which 
(k).  first  and  next  happened  after  the  said    penalties  so  became  forfeited   as 

[*558]  aforesaid  ;  yet  the  said  defendant  (although  often  requested)  hath  not  paid 
the  said  penalties  or  forfeitures,  or  any  or  either  of  them,  to  the  said  plain* 
tiff  at  the  rent  days,  and  in  manner  aforesaid,  or  otherwise  howsoever,  but 
hath  hitherto  wholly  refused  and  neglected  so  to  do,  and  therein  failed  and 
made  default,  contrary,  be.  to  wit,  at  be.  (venue). 

Breach  for  ^^  ^^  ^^^^  plaintiff  further  saith,  that  the  said  defendant  (although 
not  intor-  often  requested,  be.)  did  not  nor  would,  from  time  to  time  and  at  all 
inirpreiM-  i\^^  aft^j.  ^he  said  assiornment  so  made  to  him  as  aforesaid,  and  during 
of  the  the  said  term  by  the  said  indenture  granted,  insure,  or  cause  or  procure  to 
London  or  be  insured,  and  kept  insured,  in  the  name  of  the  said  plaintiff,  at  any  of 
ter"fire°"  ^  offices  for  insurance  against  fire,  in  London  or  Westminster,  all  and 
officft,  singular  the  said  messuages  or  tenements,  and  premises,  by  the  said  in- 
against      denture  demised,  with  the  appurtenances,  from  and  against  loss  or  damage 

lots  or 
daiiiaffe, 

by  defend-      (^)  See  3  B.  Sl  A.  692,  and  that  this  re-  sufficient  insurance  office  within  the  cities 

ant  or  any  aerTation  is  stipulated  dsmai^ea,  and  not  a  of  London  or  Westminster,*'  is  safficiendj 

other  per-  penalty,  see  td. — 3  Younge  db  Jery.  29ti.  certain.    ST  Campb.  134.    See  5  B.  db  AM. 

son  (I).  (0  -^  eoTonant  by  lessee  to  insure,  and  1,  as  to  this  eoyenant  ranning  with  the 

keep  insured,  to  a  certain  amount,  **  in  soma  lanA. 
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b7  fire,  to  the  amount  and  in  the  manner  specified  in  the  said  indenture       o"     ^ 
in  that  behalf,  and  according  to  the  form  and  effect  thereof,  but  wholly    ^•'^•*^ 
neglected  and  refused  so  to  do,  and  therein  failed  and  made  default ;  and, 
on  the  contrary  thereof,  the  said  plaintiff  in  fact  saitb,  that  the  said  mes- 
suage or  tenements,  and  premises,  with  the  appurtenances,  *after  the  said    [*559] 
assignment  so  made  to  the  said  defendant,  and  during  the  said  tenn  by 
the  said  indenture  granted,  to  wit,  on,  &c.  and  from  thence  until  the  day 
of  suing  forth  the  original  writ  of  the  said  plaintiff  against  the  said  de- 
fendant, were  and  continued  to  be,  wholly  uninsured  from  and  against  loss 
or  damage  by  fire,  by  the  said  defendant,  or  by  any  other  person  or  per- 
sons whomsoever,  under  and  by  virtue  of  the  said  covenant  of  the  said 
£.  F.,  &c.  by  them  in  that  behalf  made  for  themselves  and  their  assigns, 
with  the  said  plaintiff  as  aforesaid,  contrary  to  the  form  and  effect  of  the 
said  indenture,  and  of  the  said  last-mentioned  covenant  'ut  that  behalf,  to 
wit,  at,  &c.  (venue)  aforesaid. 

That  before  and  at  the  time  of  making  the  said  indenture,  certain  ar-  Breach  hj 
rears  of  rent,  viz.  £3,  of  quit-rent,  for  five  years,  for  certain  part  of  the  iy^*f,j 
said  premises,  were  in  arrear  to  the  lord  of  the  manor,  &lc.  and  certain  lenor, 

'Other  charges  and  incumbrances  for  suits  of  court  and  acquittances,  be.  that  con- 
amounting  altogether  to  £3,  at  the  time  of  making  the  said  indenture,  ^/cer'. 
were  due  and  in  arrear  to  the  said  lord,  be.  which  he  the  said  plaintiff  um  qait^ 
afterwards,  to  wit  on,  &c,  at,  &c.   (venue)  aforesaid,  was  compelled  to  J.*°'.^^ 

J,  pay,  in  order  to  save  his  goods  from  being  distrained  upon,  and  did   pay    ^  ^ 
the  same  to  the  said  lord,  be.  who,  at  the  time  of  making  the  said  in- 
denture, and  of  such  payment,  and    lawful  right,  &c.  and  claimed  the 
same. 

For  that  whereas  heretofore,  to  wit,  on  be.   (date  of  lease)  at,  &c.  ByleMce 
(venue)  by  a  certain  indenture  then  and  there  made  between  the  said  de-  JJ[[UJJ**fo, 
fendants,  of  the  one  part,  and  the  said  plaintiff,  of  the  other  part,  which  qalet  en- 
said  indenture,  sealed  with  the  seal  of  the  said  defendants,  the  said  plaintiff  joyinent. 
now  brings  into  court  here,  the  date  whereof  is  the  day  and  year  afore-  that*one  J. 
said,  the  said  defendants,  be.  did  demise,  lease  and  to  farm  let,  unto  the  B.  as 
said  plaintiff,  a  certain  messuage  and  premises  therein  more  particularly  f^?/'^^ 
mentioned,  to  have  and  to  hold  the  same  [here  set  out  habendum  et  red-  diatra^iMil 
dendum,  as  ante^  550,  and  according  to  the  terms  of  the  lease,  and  then  on  piaia* 
set  out  covenant  for  quiet  enjoyment^  which  may  be  as  follows :]  and  the  ^^^  .  . 
said  defendants,  by  the  said  indenture,  did  covenant,  promise,  and  agree,  ^^ 
to  and   with   the   said   plaintiff,   that   he   the  said  plaintiff  paying,  be. 
and  observing,  be.  (cu  in  covenant)  all  and  singular  the  covenants  and 
agreements  therein  contained,  which  on  his  and  their  parts  were  or  ought 
to  be  paid,  done,  observed  and  performed,  and  according  to  the  true  in- 
tent and  meaning  of  the  said  indenture,  should  and  might  peaceably  and 
quietly  have,  hold,  occupy,  possess,  and   enjoy  the  said  messuage  and 

(m)  This  is  a  |tood  breach.    See  3  East,  to  pay  it,  to  prcTent  a  distress,    5  Wentw. 

491,  &€.— 2  B.  &  P.  13—1  Saand.  59—4  63. 

Taunt.    329.  —  See   other  assignments  of  (n)  See  form,  6  Wentw.  63.    As  to  this 

breaches  of  covenant  for  qoiet  enjoyment,  breach,  and  whsn  action  lies,  see  2  Saand. 

5  Wentw.  53,  56, 60,  380.    Pofet,  next  form  Rep.    by  PattesoQ     db    Williams,    index 

Ibr  mffertng  the  gronnd  landlord's  rent  to  <«  Lsms." 
be  in  arrear,  whereby  plaintiff  was  obliged 
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premises  diereby  demised,  with   the  appurtenances  thereto  belonging,  tar 
and  during  the  said  term  of  seven  years,   wanting  three  days,  thereby- 
granted,  without  the  let,  suit,  trouble,  denial,  interruption,  or  molestation, 
of  them  the  said  defendants,  their  executors,  administrators,  or  assigns,  or 
any  other  person  or  persons,  lawfully  claiming,  or  to  claim,  by,  firom,   or 
under,  or  in  trust  for  them,  or  any  or  either  ^f  them,  or  by  or  through 
their  or  either  of  their  acts,  means,  defaults,  or  procurements,  as  by  the 
said  indenture,  reference  being  thereunto  had,  will,  amongst  other  things, 
more  fiilly  appear,  by  virtue  of  which  said  indenture  tbe  said  plaintiff, 
afterwards,  to  wit,  on,  &c.  at,  be.  entered  into  the  said  demised  premises, 
with  the  appurtenances,  and  became  and  was  possessed  thereof  for  the 
said  term,  so  to  him  thereof  granted  as  aforesaid ;  and  although  the  said 
plaintiff  hath  always,  from  the  time  of  the  making  of  die  said  indenture, 
hitherto  observed,  performed,  fulfilled,  and  kept  all  and  singular  the  said 
covenants  and  agreements  in  the  said  indenture  contained,  which  on  his 
part  were  or  ought  to  be  paid,  done,  observed,  and  performed,  according 
to  the  true  intent  and  meaning  of  the  said  indenture,  to  wit,  at,  tec.  (ve- 
nue)  aforesaid,  yet  protesting  that  the  said  defendants  have  not  performed, 
fulfflled,  or  kept  any  thing  in  the  said  indenture  contained,  on  their  part 
and  behalf  to  be  performed,  fulfilled,  and  kept,  accordmg  to  the  tenor 
and  effect,   true  intent  and  meaning  of  the  said  indenture,  the  said  plamtiff 
in  fact  saith,  that  the  said  defendants  did  not  nor  would  suffer  or  permit 
the  said  plaintiff,  for  and  during  the  continuance  of  the  said  term  of  the 
said  indenture   granted,  peaceably  and   quietly,  to  have,  hold,   occupy, 
possess,  and  enjoy,  the  said  messuage,  and  premises  by  the  said  indenture 
demised,  with  the  appurtenances,  without  the  let,  suit,  trouble,  denial,  in- 
terruption, or  molestation  of  the  said  defendants,  their  heirs,  administra- 
tors, or  assigns  or  any  other  person  or  persons,  lawfully  claiming,  or  to 
claim,  by,  from,  or  under,  or  in  trust  for  them,  or  any  or  either  of  them, 
or  by  or  through  their  or  either  of  their  acts,  means,  defaults,  or  procure- 
ment, according  to  the  form  and  effect  of  the  said  covenant  of  the  said 
defendants,  in  the  said  indenture  in  that  behalf  made  as  aforesaid,  but  on 
the  contrary  thereof,  the  said  plaintiff  in  fact  saith,  that  after  the  making 
of  the  said  indenture,  and  during  the  continuance  of  the  said  demise,  and 
whilst  he  the  said  plaintiff  was  possessed  of  the  said  demised  premises,  to 
wit,  on  &c.  (day  of  distress,  or  about  it)  at,  &;c.   (venue)  a  certain  dis- 
tress was  maae  by  and  on  the  behalf  of  a  certain  person,  to  wit,  one  T. 
B.  on  certain  goods  and  chattels  of  the  said  plamtiff,  in  and  upon  the  said 
messuage  and  premises,  for  a  certain  sum  of  money,  to  wit,  at,  be.  then 
due  and  owing  from  the  said  defendants  to  the  said  T.  B.  for  and  in  re- 
spect of  certain  rent  before  that  time  due  and  in  arrear  from  the  said  de- 
fendants, to  the  said  T.  B.  as  the  ground-landlord  of  the  said  demised 
messuage  or  premises  with  the  appurtenances,  and  by  means  of  the  pre- 
mises he  the  said  plaintiff  was  not  only  put  to,  and  suffered  great  trouble 
and  inconvenience,  but  was  forced    and  obliged  to,  and    did  necessarily 
pay  the  said  sum  of  £ — ,  together  with  the  charges  of  the  said  distress, 
in  the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  £— , 
and  was  and  is  by  means  of  the  premises  greatiy  injured  and  damnified  in 
the  occupation,  possession,  and  enjoyment  of  the  said  messuage  and  pre- 
mises, contrary  to  the  form  and  effect  of  the  sud  indenture,  and  of  the 
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said  covenant  m  that  behalf  so  made  as  aforesaid  ;  and  so^  &c. — [Ckntr       <^> 
dude  as  usual^  as  antty  419.]  *'^"  ' 

• 

Breaches  of  different  covenants  between  lessor  and  lessee^  fyc,  may  Bieache* 
readily  be  framed,  according  to  the  particular  circumstances  of  each  case,  J^j**"** 
and  in  general  may  be  in  the  negative  of  the  words  of  the  covenant,  see  3 
T.  R.  307,  cmd  ante,  452,  note,  vol,  t.  Chapter  on  Declarations. — -The 
above  precedents  may  therefore,  in  this  respect,  suffice. — But  as  difficulties 
frequently  occur  in  stating  the  different  titles  of  plaintiffs  in  covenant, 
the  following  forms  are  given,  and  ivhich  are  arranged  nearly  according 
to  the  plan  in  2  BlacJcstone^s  Commentaries,  respecting  real  estates. 


•TITLE  PLEADED  (o).  [#560] 

I.      ESTATE    AND    ^UAMTITT   OF    INTEREST  {p).  BSTATl 


^UAHTITT 
or    IHTBR- 


For  that  whereas  one  6.  H.  before  and  at  the  time  of  the  making  of 
the  indenture  hereinafter  mentioned,  was  seised  (y)  in  his  demesne  (r)  as       ut 
of  fee  (*),  of  and  m  the  tenements  and  premises,  with  the  appurtenances  ^^^^^^ 
hereinafter  mentioned   to  have  been  demised,  to  wit,  at,  inc.    (venue),  lessor  wai 
And  being  so  seised  heretofore,  to  wit,  on,  fac.  at,  &c.  (venue)  by  a  certain  jfiBe^  in 
indenture  then  and  there  made  between  the  said  G.  H.  of  the  one  part,  of*corpo-* 
and  the  said  defendant  of  the  other  part,  one  part,  &c. — [Here  set  otU  the  real  here- 
profert,  and  all  necessary  parts  ^of  the  lease,  as  ante,   549 ;  as  to   the  ^***' 
statement  of  the  conveyance,  fyc.  by  virtue  of  which  the  plaintiff  claims,    r*5gi  i 
see  post,  573.     If  the  seisin  be  stated  as  a  consequence  of  a  conveyance, 
^c.  the  statement  is  as  follows : — "  Whereupon  and  whereby  the  said 
plaintiff  then  and  there  became,  and  was,  and  from  thence  hitherto  hath 
been,  and  stiU  is,  seised  in  his  demesne  as  of  fee,  of  and  in  the  said  tene- 
ments and  premises  with  the  appurtenances,  and  being  so  seised,"  &c.] — 
r7%en  proceed  to  state  the  usual  averments  of  performance  of  covenant 
by  plaintiff,  and  defendants  breach.] 

For  that  whereas  the  said  A.  B.  and  C.  his  wife,  before  and  at  the  ?^"*?  *" 
time  of  the  making  of  the  indenture  hereinafter  mentioned  were  seised  in  |q  4as- ' 
their  demesne   as   of  fee    (u),  in  right  of  the  said  C.   of  and  in  the  tene-  band  and 

wife,  in 

(o)  As  to  when  an  inducement  of  plain-  2  Bla.  Com.  106. — Co.  Lit.  17  a.  b.  n.  1.—  right  of 

tiiF  *n  interest  is  necessary  and  traversable,  Com.  Dig.   Pleader,  C.  35.-2   Wils.  224.  the  wife 

■ee  4  J.  B.  Moore,  303. — 1   Sannd.  333,  n.  They  seem  also  improper  in  pleading  a  re-  (t). 

2.— 1  Stra.  230—7  T.  R.  538.— Com.  Dig.  Tersion  on  an  esUte  of  freehold.     Co.  Lit. 

Pleader,  C.  36.— Gilb  on  Debt,  410.— Dyer,  17  b.  n.  4.— Plowd.  191  a.    Seisin  of  an  ad- 

365.  vowson,  &c.«*  as  of  fee  and  right,"  1  East, 

(p)  As  to  this  division,  see  2  Bla.  Com.  486.— Thomp.  £nt.  203.— Seisin  by  disseis- 

103.  in,  1  Sannd.  55. 

(q)  As  to  the  words,  "  seised,*'  or  **  pos-        (#)  As  to  the  words  **  as  of  fee,"  see  Co. 

■eawd,"  see  Com.  Dig.  Pleader,  C.  35,  36,  Lit.  17  b.— 4  Bing.  633,  S.  C.    In  a  writ  of 

37.— Co.  Lit.  17  a.— Carth.  9.-2  Chit.  Rep.  right,  also  say,  «•  and  right,"  5  £ast,  372.-2 

314.    After  Terdict  the  averment  of  seisin^  B.  &  P.  570. 

without  showing  of  what  estate,  will  be        (0  Dongl.  (329.-1  Sannd.  253,  n.  4—2 

aided.    4  Bing.  646.— 1  Bing.  633,  S.  C.  Sannd.  235,  n.  269,  283,  n.  1.— Hob.  1,  2.— 

(r)  2  Bla.  Com.  105, 106.— Heath's  Max.  Heath's  Max.  146. 
145.     If  the    estate  be  incorporeal,    the        («)  As  to  these  words,  see   ante,  660, 

words  *«  m  his  demesne,"  are  to  be  omitted,  notes. 
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vtf ATE    inents  and  premises,  with  the  appurtenances  hereinafter  mentioned  to  have 

quAMTiTT  ^^^^  demised,  to  wit,  at,  fac.   (venue)   and  being  so  seised,  &c. — [Here 

or  iHTSE-  state  the  lease  by  husband  and  unfe,  and  the  covenants^  the  lessee^s  entry^ 

WT.      n^d  the  plaintiff's  derivative  title,  fyc.     If  the  seisin  in  fee  in  right  of 

the  vnfe  be  stated  as  a  consequence  of  a  conveyance,  fyc.  the  statement  is 

as  foUows  : — ^^  Whereupon  and  whereby  the  said  A.  B.  and  C.  his  wife, 

then  and  there  became,  and  were,  and  from  thence  hitherto  have  been, 

and  still  are,  seised  in  their  demesne  as  of  fee,  in  right  of  the  said  C«  (wj 

of  and  in  the  said  tenements,  with  the  appurtenances,  and  bemg  so  seis^ 

ed,"  kc] — [Then  proceed  to  state  the  usual  performance  of  covenants  by 

plaintiff,  and  the  defendawCs  breach^ 

\^h&£[        *For  that  whereas  one  E.  F.  before  and  at  the  time  of  the  making  of  the 
Seisin  in    indenture  hereinafter  mentioned,  was  seised  in  his  demesne  as  of  fee  tail, 
^''      (or,  if  special  entail,  add,  '<  that  is  to  say,  to  him  and  the  heirs  lawfully 
issuing  of  the  body  of  him  the  said  E.  F.  on  the  body  of to  be  be- 
gotten,") (or,  "  of  the  bodies  of  the  said  E.  F.  and  of ,"  fee.)    of 

and  in  the  tenements,  with  the  appurtenances  hereinafter  mentioned  to 
have  been  demised,  to  wit,  at,  fee.  (venue)  and  being  so  seised,  fee. — 
[Here  set  forth  the  lease,  SfC,  and  plaintiffs  derivative  title,  SfC. — If  the 
'  seisin  in  tail  be  stated  as  a  consequence  of  a  conveyance,  SfC.  the  state-- 
ment  is  as  follows : — "  Whereupon  and  whereby  the  said  E.  F.  then  and 
there  became,  and  was,  and  from  thence  hitherto  hath  been,  and  still  is 
seised  in  his  demesne  as  of  fee  tail  of  and  in  the  said  tenements,  with  the 
appurtenances."] — [Then  proceed  to  state  the  usual  averments  ofperformr 
ance  of  covewmt  by  plaintiff,  and  the  defendant's  breach.] 

Seisin  fbr  For  that  whereas  one  E.  F.  before  and  at  the  time  of  making  of  the 
>  ^  ^y^'  indenture  hereinafter  mentioned,  was  seised  (z)  in  his  demesne  as  of  free- 
^  hold,  for  the  term  of  his  natural  life,  (or,  "  for  the  term  of  the  natural 

I  ^"**J  life  of  G.  H.  ")  of  and  *in  the  tenements,  with  the  appurtenances  herein- 
after mentioned  to  have  been  demised,  to  wit,  fee.  and  bemg  so  seised, 
fee. — [Here  set  forth  the  lease,  fyc.  If  the  seisin  for  life  be  stated  as  a 
consequence  of  a  conveyance,  SfC.  the  statement  is  as  follows  : — "  Where* 

'  (to)  If  this  conseqnenoe  be  misstated,  the  estate  tail.    1  Sannd.  235  b,  n.  8. 

declaration,  &c.  will  be  bad  on  special  de-  (y)  See  the  form,  1  Baund.  SS31.— Com. 

murrer,  Doug.  329.  Sed  Qiuers  viiU  Plowd.  Dig.  Pleader,  C.  35.— Co.  Lit.  43  a.    Uader 

191  a.  a  will,  see  3  M.  &  S.  362.— Seisin  in  fee  of 

(x)  1   Saund.  255.-2  Rich.  C.  P.  350.  lessor  and  tenant  for  life,  the  latter  demis- 

In  a  declaration,  when  the  title  is  stated  as  ing,  see  I  T.   R.  93. — 6  Co.  14  b.     In  a  de- 

inducement,  the  commenoemeni  of  the  es-  claration,  when  the  title  is  stated  merely  aa 

tate  tail  need  not  in  general   be  stated,  inducement,  it  is  not  necessarj  to  show  the 

though  it  is  otherwise  in  a  plea.  Com.  Dig.  commencement  of  the  estate  for  life,  but  it 

Pleader,  £.  19,  C.  35.   In  pleading  seisin  of  is  otherwise  in  a  plea,  Com.  Dig.  Pleader, 

an  estate  by  gift  to  husband  and  wife,  and  to  C.  35,  £.  19.    1  Saund.  187,  n.  1.  — 8  T.  R. 

the  heirs  of  the  body  of  the  wi^e  by  the  bus-  488.    Unless  the  eespui  que  vts  be  a  party  to 

band  begotten,  as  the  wife  has  an  estate  in  the  action,  or  no  title  be  derived  under  him, 

special  tail,  and  the  husband  only  an  es-  it  mutt  be  averred  that  he  was  living  st  the 

tate  for  life,  it  should  be  alleged,  '*  that  the  time    the  cause   of  action  accrued,  as    to 

husband  and  wife  were  seised  together,  and  which  averment,  see  1  Saund.  236,  n.  8. — 3 

to  the  heirs  of  the  body  of  the  wife  in  her  Bla.  Com.  120.    In  pleading  a  lease  for  lift, 

right,"  and  not  that  they  were  seised  of  the  which  passes  by  livery  ancT seisin,  no  entry 

freehold,  or  fee  tail.    Co.  Lit.  26  a,  n.   1.  of  the  lease  should  be  sUted,  U  Co.  52  b. 

It  is  not  necessary  to  aver  the  continuance  (z)  See  ante,  560,  note  (q). 
of  the  life  of  tho  tenant  in  tail,  or  of  the 
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upon  and  whereby  the  said  E.  F.  then  and  there  became,  and  was  and    "tati 
fiom  thence  hitherto  hath  been,  and  still  is,  seised  in  his  demesne  as  of  q^^^^^ 
freehold,  for  the  term  of  his  natural  life,  of  and  in,"   fee] — [Then  prch  of  ihtbe- 
ceed  to  state  usual  averments  of  performance  of  covenants  by  plaintiffs  and      ■"• 
the  defendants  breach  of  covenant.] 

For     that  whereas  one  E.  F.  before  and  at  the  time  of  the  making  of  J****"^ 
the  indenture  hereinafter  mentioned,  was  seised  of  the  tenements  herein-  orbydow- 
afler  mentioned  to  have  been  demised,  in  his  demesne  as  of  freehold,  for  «r  (a). 
the  term  of  his  life,  as  tenant  thereof,  by  the  law  of  England,  to  wit,  at, 
be.  (venue)  and  being  so  seised,  tac. — [If  the  seisin  be  stated  as  a  deri- 
vative  titky   state  the  marriage,   birth  of  a   child,   death   of  the   tvife, 
€M  in  2  Rich.  C.  P.'  350.] — "Whereupon  and  whereby  the  said   E.  F. 
then  and  there  became  and  was,  *and   from  thence  hitherto  hath  been    [#5341 
and  still  is,  seised  in  his  demense  as  of  freehold,  of   and  in  the  said  tene- 
ments, with  the  appurtenances,  for  the  term  of  his  life,  as  tenant  thereof, 
by  the  law  of  England,  to  wit,  at,"  &tc.  (venvs).  — [See  the  precedent,  2 
Rich.  C.  P.  350.] 

For  that  whereas  one  E.  F.  before  and  at  the  time  of  the  making  of  By""'fi:»- 
the  indenture  of  demise  hereinafter  mentioned,  was  lawfully  possessed  (c)  gor,  bein^ 
of  the  tenements   and  premises,  with  the  appurtenances,  hereinafter  men-  *  ••rmor, 
tioned  to  have  been  demised  to  the  said  defendant,  (that  is  to  say)  for  the  ^l^^\^\ 

residue  and   remainder  of  a  certain  term  of  years,  to  wit,  of years,    [#5551 

commencing  firom,  he.  (d)  to  come  and  unexpired  therein,  to  wit,  '^at, 

(g)  See  SBlA.  Com.  196.^SB.  ib  P.  66S,  Com.  Dig.  Pleader,  E.  19,  C.  35.— Co.  Lit. 

3.  For  forms,  tee  2  Rich.  C.  P.  350. — 1  East,  17  a.    At  to  pleading  poaiestion  of  a  term 

213.-1  Saund.  250,256.    Rast.  £nC.  580  b.  in  riffbt  of  a  wife^  see  Plowd.  191  a.— 5m<      * 

In  a  declaration,  when  the  tille  it  stated  nide  I)oagl.  329.    Ante,  559. 
naerely  at  inducement,  the  above  form  will        {e)  The  word  **  pottessed,"  and  not  **in- 

saffioe,  but  in  a  plea  it  it  in  general  necesta«  terested,"  most  be  adopted,  1  Show.  106.--* 

ry  to  show  the  commencement  of  the  title,  1  Saund.  251,  n.  1.  106. — 2  Saund.  176*  n« 

as  in  tome  of  the  precedents  referred  to.  5 ;  unlets  when  the  term  is  in  reversion,  1 

At  to  pleading  tenancy  by  dower,  tee  9  Saund.  S51,  n.  1.— 8  Saund.  176,  n.  5 ;  in 

'Saund.  423, 306  b,n.  13.— 3i!:att,276.— Vib.  which  case  the  interest  it  to  be  detcribed 

Ab.  Dower,  M.  a.  pi.  25,  &c.    Free  Bench,  at  post,  568,  n.  (k). 
—5  East,  273.  (d)  Thia  it  a  material  averment,  and  it 

(k)  When  the  action  it  at  the  tuit  of  the  tiavertable,  1  B.  db  B.  531  .—4  J.  B.  Moore, 

attignee^of  the  lessor  who  was  a  termor,  or  303  ;  and  it  should  teem  the  declaration  it 

by  Uie  executor  of  tuch  letsor  for  rent  due  not  sufficient  without  it.  Id.     Com.    Dig. 

ilfUr  hit  death,  it  ie  neeeatary,  in  order  to  Pleader,  C.  43— Dyer,  365  b. 
tbow  the  plaintiff 't  right  of  action,  to  ttate        SomeUmea  the   preeedenti  merely  ttate, 

the  lessor's  title  as  above,  and  the  assignee  **  that  is  to  say,  for  the  residue  of  a  certain 

mnst  set  forth  all  the  mesne  assignments  of  term  of  years,  whereof years  and  up- 

the  term  down  to  himself,  though  we  have  wards  were  then  to  come  and  unexpired ;" 

teen  it  it  otherwise  in  a  declaration  against  inserting  a  number  of  years  tufficient  to 

the  assignee  of  a  term,  1  Saand.  112,  n.  1.  show  that  the  reversion   was  in   the  lessor, 

— Ante,  552,  note. — Clift.   121,  2.     But  it  and  this  mode  seems  sufficient,  the  lessor's 

seemt  unnecettary  to  show  that  the  assign-  title  being  merely  indocement. 
meots  were  by  deed  or  signed,  1  Saand.        Where  the  plaintiff,  m  the  first  and  third 

£14,  n.  3,  276,  n.  1,  dkr  2.     Sed  Qsttre  if  this  counts  alleged,  that  at  the  time  of  the  mak- 

rsle  does  not  apply  only  to  declarations  by  ing  of  the  agreement,  he  was  possessed  of 

•r  against  the  assignee  of  the  lessee,  who  a  house  for  a  certain  term  of  years,  to  ex- 

niglit  at  common  law  assign  by  parol,  see  pire  on  the  25th  day  of  December,  1856, 

Id.  ;  and  it  it  certainly  usual  to  show  the  and  in  the   second  count  alleged  that  he 

assignment   was   by  deed.     This    concise  was  entitled   to   the   term   under   and  by 

mode  of  stating  the  intereat  it  tufficient  virtue  of  a  certain  contract ;  proof  that  he 

wh«a  ths  title  it  pleaded  as  indacement,  was  pottetsed  of  a   term  of  twelve  years 
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xtTATB    tg^Q,  (venue)  and  being  so  possessed  thereof,  he  the  said  £•  F.  on,  8cc« 

^uAiiTiTT  ^^'  ^^'  (venue)  aforesaid,  by  a  certain  indenture,  &c. — [Here  state  the 

OF  iHTSE-  kase,   or  indenture  and  covenants,  as  ante,  549;   then  state  the  entry  by 

"^'      the  lessee,  as  ante,  551 ;  and  after  this,  state  the  mode  in  which  plaintiff 

became  assignee,  which,  if  by  a  deed-poll,  unll  be  as  post,   515— if  by 

surrender,  as  post,  575— t/*  by  bargain  and  sale  enrolled,  as  post,  576 — 

if  by  lease  and  release,  as  post,  578, — cmd  by  other  means,  post,  573  to 

'     592 ;  then  state  the  possession  of  the  residue  of  the  term,  in  consequence 

of  the  assignment,  Sfc.  as  foUows  :]  *^  Whereupon  and  whereby  the  said 

plaintiff  became  and  was,  and  from  thence  hitherto  hath  been,  and  still  is, 

possessed  of  the  said  tenements  with  the  appurtenances,  for  the  residue 

and  remainder  of  the  said  term  therein,  then   to  come  and  unexpired,  to 

wit,  at,  be.  (venue)  aforesaid." — [Then  state   the  usual  averment  of  per-- 

formance   of  covenants  by  plaintiff,  and  nonrperformance  by  defendimt.^ 

By  ezecQ- 

flor  °beinff  ^^'  ^^^  whereas  the  said  E.  F.  in  his  life-time,  since  deceased,  before 
a  termor,  And  at  the  time  of  the  making  of  the  indenture  of  demise  hereinafter 
ag&intt  mentioned,  was  lawfully  possessed  (/)  of  the  tenements,  with  the  appur- 
a^breach''  tenances,  hereinafter  mentioned  to  have  been  demised  to  the  said  defend- 

of  cove-     ant,  that  is  to  say,  for  the  residue  and  remainder  of  a  certain  term  of 

"*°**^'  years,  commencing  from,  &c.  to  come  and  unexpired  therein,  to  wit,  at, 
death  (•).  ^c*  (^^n^^)  sind  being  so  possessed  thereof,  he  the  said  E.  F.  in  his  U(e- 
time,  on,  be.  at,  &c.  (venue)  aforesaid,  by  a  certain  indenture,  be. 
[Here  set  forth  the  indenture  or  lease,  as  ante,  550 ;  then  the  defendant's 
entry,  as  ante,  551 ;  and  before  the  averment  of  performance,  proceed  to 
state  the  lessor's  wiU,  and  death,  and  the  probate,  thus  :  ] —  And  the  said 
defendant  being  so  possessed  of  the  said  demised  premises,  with  the  ap- 
purtenances, and  the  said  E.  F.  being  so  possessed  of  the  said  reversion, 
as  aforesaid,  afterwards,  and  during  the  said  term  by  the  said  indenture 
granted,  to  wit,  on,  be.  (day  of  death  or  about  it)  at,  be.  (venue)  the 
said  E.  F.  duly  made  and  published  his  last  will  and  testament  in  writing, 
bearing  date  a  certain  day  and  year  therein  named,  to  wit,  the  same  day 
and  year  last  aforesaid,  and  thereby,  amongst  other  things,  he  the  said  £• 
F.  then  and  there  appointed  the  said  plaintiff  executor  thereof,  and  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  at,  be.  (venue)  aforesaid, 
he  the  said  E.  F.  died  so  possessed  of  the  said  reversion,  of  and  in  the 
said  demised  premises,  with  the  appurtenances,  without  revoking  or  alter- 
ing his  said  will ;  and  after  whose  death,  to  wit,  on,  be.  (day  of  probate, 
or  about  it)  at,  be.  (venue)  aforesaid,  the  said  plaintiff  duly  proved  the 
said  last  will  and  testament,  and  took  upon  himself  the  burthen  of  the 
execution  thereof  (g),  whereby  the  said  plaintiff  as  executor  aforesaid, 
became  and  was  possessed  of  the  said  reversion  of  and  in   the   said  de- 

onl^,  and  that  there  was  no  contract  under  tie  as  above.    When  such  action  is  at  the 

which  he  was  at  that  time  entitled  to  an  suit  of  an  administrator,  a  form  may  be 

extension  of  the  term,  held  a  fatal  variance,  readily  adopted  from  the  one  above,  stating 

although    it    appeared    that    plaintiff  had  the  grant  of  administration.    This  concise 

since  become  possessed  of  a  lease  to  expire  mode  of  stating  the  interest  is  sufficient 

in  December,  1856  ;  1  M.  &  P.  717.  when  the  title   is  pleaded  as  inducement, 

(e)  When  the  action  is  at  the  suit  of  the  Com.  Dig.  Plead.  £.  19.  C.  35.— Co.  idt  17 

executor  or  administrator  of  a  lessor  who  a. — Ante,  564. 

was  a  termor,  for  rent  due  after  his  death,  (/)  As  to  these  words,  ante,  564,  n. 

it  is  necessary,  in  order  to  show  the  plain-  (g)  See  as  to  the  necessity  of  etating  pio- 

tiff's  right  of  action,  to  state  the  lessor's  ti-  bate,  8  Stra.  716. 
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mised  premises,  with  the  appurtenances,  to  wit,  at,  &c.  (venue)  aforesaid.    b«tats 
And  although,  &c. — Conclude,  stating  performance  of  covenants  by  the  ^uawtitt 
testator  in  his  lifetime,  and  by  plaintiff  after  his  death,  and  the  defend-  or  iifTXR- 
€mt^s  breach  of  covenant  as  in  other  cases.]  "^' 

For  that  whereas,  before  and  at  the  time  of  making  the  indenture  here-  bj  ezecn- 
inafter  mentioned,  to  wit,  on,  &c.  at,  &c.  (ventie)  one  E.  F.  demised  the  tor  of  le*- 
tenements,  with  the  appurtenances,  hereinafter  mentioned,  to  the  said  G.  f**^}^"*^ 
H.  deceased,  his  executors,  administrators  and  assigns,  To  hold  the  same  to  yfu, 
to  the  said  G.  H.  his  executors,  administrators,  and  assigns,  from,  &c.  for  fo*"  breach 
one  year  thence  next  ensuing,  and  fully  to  be  complete  and  ended  ;  and  n^iJ^^j'n'i^ 
so  from  year  to  year,  for  so  long  time  as  the  said  E.  F.  and  G.  H  should  leue  for 
respectively  please  ;  by  virtue  of  which  said  demise,  the  said  G.  H.  en- '21  y®"j*» 
tered  into  the  said  tenements,  with  the  appurtenances,  so  to  him  demised  ^[^m.  ^ 
as  aforesaid,  and  became  apd  was  possessed  thereof,  and  being  so  pos- 
sessed thereof,  heretofore,  and  during  the  continuance  of  the  said  demise 
to  wit,  on,  &c.  at,  be.  (venue)  by  a  certain  indenture  then  and  there 
made  between  the  said  G.  H.  of  the  one  part,  and  the  said  defendant  of 
the  other  part,  the  counterpart,  be. — [here  state  the  lease  to  the  defend- 
ant, which  was  for  twenty-one  years — the  covenants — reference   to  the  lease 
— entry  of  the  lessee—^he  death  of  the  testator,  during  the  continuance 
of  the  first  demise,  having  made  his  vnll,  and  thereby  appointed  plaintiff 
executor — that  he  proved  the  will,  and  thereby  became  possessed  of  the  in- 
terest in  the  first  demise,  as  in  preceding  form,  mutatis  mutandis,  and 
then  averring  the  breaches  of  covenant  during  the  continuance  of  the  first 
djemise^ 

[After  stating  the  indenture  or  lease  between  plaintiff  and  the  testator.  Against 
and  the  entry  of  the  testator,  as  usual,  see  ante,  549,  ifc.  proceed  thus :]  the  exec* 
— And  the  said  E.  F.  (the  testator)  continued  so  possessed  of  the  said  ?^^  ^^^ 
demised  premises,  for  a  long  space  of  time,  to  wit,  from  thence,  until,  be.  a  breach 
(day  of  his  death  or  about  it)  when  the  said  E.  F.  died,  to  wit,  at,  &c.  o^  cove- 
(venue)  in  whose  death,  to  wit,  on   the  day  and  year  last  aforesaid,  all  the  iiig^eaUi. 
estate  and  interest  of  the  said  E.  F.  of,  in,  and  to  the  said  demised  pre- 
mises, with  the  appurtenances,  came  to  and  vested  in  the  said   defendant 
as  executor  as  aforesaid,    to  wit,  at,    &c«    (venue)  aforesaid,  by  reason 
whereof  the  said  defendant  as  executor  as  aforesaid,  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  entered  into  and  upon  all  and  singular 
the  said  demised  premises,  with  the  appurtenances,  and  became  and  were 
possessed,  and   from  thence  hitherto  have  been    and  still  are  possessed 
thereof,  for  the  residue  of  the  said  term  so  to  the  said  E.  F.  thereof  grant- 
ed as  aforesaid,  to  wit,  at,  be.  (venue)  aforesaid. — [Then  proceed  to  state 
the  averments  of  performance  by  plaintiff,  and  the    breach  by   the  ei>- 
ecutors,  as  in  other  cases.] 


•m.    ESTATE  AND  TIME  OF  ENJOYMENT.  [•568] 

For  that  whereas  one  E.  F.  before  and  at  the  time  of  the  making  of    xitatb 

ABD    TIMl 


or  airjoT- 


(A)  This  precedent  wax  holden  good  on    Went w.  461.  °'  ""?■ 

demurrer,   2  Chit.  Rep.  461;   me  also  3        (i)  A 0  to  this  division,  see  2  Bla,  Com.  163.  ^'"7  (V 

Vol.  n.  57  ®*""*  •" 
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fiw  xHJor- 

MBffT. 

fee  in  re- 
Tenion 


(i). 


Intsnttiti 
ft  term  (• 
com- 
mence  m 
fiOmre 

[*569] 


the  indenture  bereinafter  mentioned,  was  seised  in  hi$  dememe  (2)  as  of 
fee,  of  and  in  the  reversion  of  a  certain  messuage,  be.  with  the  appurte- 
nances, immediately  expectant  upon  the  death  of  G.  H.  who  was  seised 
of  the  tenements,  as  of  freehold,  as  tenant  thereof,  by  the  law  of  Eng- 
land. And  the  said  E.  F.  being  so  seised  of  the  said  reyersion  of  the 
said  tenements,  with  the  appurtenances,  he  the  said  E.  F.  heretofore,  to 
wit,  on,  &c.  at,  &c.  (venue)  by  his  certain  indenture  made  between,  &c. 
[Here  state  the  indenture  containing  a  demise  to  J.  K,  for  twrnUy-one 
years,  to  commence  after  the  death  of  the  tenant  for  Kfe  :  then  state  Ae 
lessee^ s  interest  in  the  lease  as  follows  :  ] — By  virtue  of  which  said  demise 
the  said  J.  K,  then  and  there  became  and  was  possessed  of  the  int^est 
of  the  said  term  expectant  upon  the  death  of  the  said  G.  H.  And  the 
said  J.  K.  being  so  possessed  of  the  interest  in  the  said  term,  and  the  said 
E.  F.  bebg  so  seised  of  the  reversion  thereof  expectant  upon  the  *death 
of  the  said  G.  H.  he  the  said  E.  F.  afterwards,  to  wit,  on,  be.  — {Em 
state  bargain  and  sale^  tfc.  by  E.  F.  to  the  plaintiff,  and  asdgnmaU  Uj 
J.  K.  the  lessee^  to  C.  D.  the  defendant,  of  the  interest  in  the  term,  to 
commence  on  the  death  of  G.  JEf. ;  then  state  the  death  ofG.  If.,  the  entry 
^f  C.  D.  as  tenant,  and  the  seisin  of  the  reversion  by  A.  B.  thepkmr 
tiff,  and  the  rent  in  arrear,  fyc.  as  usual,  as  ante,  551.] 

dinn  fee  l*^^^^  ^^  '^*^  ^f  ^^  ^^'  and  that  at  a  court  baron,  &fc.  he  granteil 
in  a  copy,  the  said  tenements,  with  the  appurtenances,  to  one  G.  H..  for  the  term  of 
hold  (»).  his  life,  and  the  remainder  thereof  after  the  decease  of  the  said  G.  H.  to 
one  E.  F.  and  hb  heirs  for  ever.  By  virtue  of  which  said  grant  he  the 
said  G.  H.  entered  into  the  said  tenements,  with  the  appurtenances,  and 
was  seised  thereof  in  his  demense  as  of  freehold  for  the  term  of  his  life,  at 
the  will  of  the  lord,  according  to  the  custom  of  the  said  manor,  the  re- 
mainder thereof  belonging  to  ^e  said  E.  F.  and  his  heirs.  And  the  said 
G.  H.  being  so  seised  thereof,  and  the  remainder  thereof  belonging  to  the 
said  E.  F.  and  hb  heirs  as  aforesaid,  be  the  said  E.  F.  &c. 


IV.  ESTATE  AND  NUMBER  OF  OWNERS. 


AVD    «U«- 

BXR  or 

OWKXftfl 

(o).  As  to  the  rwmber  of  oumers,  see   2  Bla.  Com.   103,  175  to  195.— ife 

estate  is  either  in  severalty,  joint-tenancy,  coparcenary,  or  in  common. 


960,  i 


See  the  form,  with  Dotes,  1  Saund. 

I,  Ac— 2  B.  &P.  574.— Attormnent  of 
tenant  need  not  be  alle^red,  2  Saund.  305  b. 
13. — Douj?.  283.  See  a  form  ttatinj^  a  re- 
Tersion  after  an  estate  tail,  2  Saund.  235. 

(I)  The  forms  in  Saund,  250.— Co.  Ent. 
708  b.  contain  the  words  **  in  his  demesne,'* 
but  other  forms  omit  them.  Winch.  1103. 
^1  Saund.  106.  When  a  reversion  de- 
pends on  an  estate  for  years,  pleading  either 
seisin  ia  demesne  as  of  fee,  or  seism  as  of 
fee,  will  be  proper;  but  if  the  reversion  de- 
pend on  an  estate  of  freehold,  the  words 
**in  his    dtmuM"  should   be   omitted; 


Plowd.  191  a.— Co.  Lit.  17  b.  n.  1 ;  tee 
also  Com.  Dig.  Pleader,  C.  35.-Doc.  Plic- 
2d7.— 1  M.  &  P.  733.— Ante,  560.  n.  As 
to  pleading  a  reversion  in  general,  kc  ^ 
Saund.  23^  o.  3,  4. 

(m)  As  to  the  tmtsresse,  fsrmtst  see  1 
Saund.  252,  note  1.— Ante,  564,  note.'8 
Saund.  176,  note  5.— 1  Saund.  105.— Clifti 
£nt.  222. 

{n)  As  to  this  form,  see  1  Saund.  146, 7, 
ana  notes.— See  the  mode  of  pleading  a  r^ 
mainder  in  fee  of  a  freehold  eiUte,  S 
Saund.  235. 

(o)  2  Bit.  Com.  103. 
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[In  all  the  firtgfmg  precedents  the  estate  hating  been  iescribei  ets  in    mtaiv 
9everaltyy  it  mU  be  merely  necessary  here  t0  give    the  form  of  phad^  ^  mr'of' 
ing  {p)  in,  the  case  of  an  estate  in  fee  in  the  husband  md  wife  in  right  ownees. 
of  the  wifey  vshen  the  wife  survives^  and  which  is  as  follows  :]-^And  the  An  estate 
said  E.  F.  and  G.  his  wife,  being  so  sebed  of  the  said  reversion  as  afore-  J'^J'®^*" 
said  he  the  said  E.  F.  afterwards,  to  wit,  on,  &c.  at,  &c.  (venue)  afore- 
said,  died,  and  the  said  6.  then   and  there  survived  him,  whereupon  and 
whereby  she  the  said  G.  then  and  there  became,  and  was,  and  still  is, 
sole  seised  of  the  said  •reversion,  with  the  appurtenances,  in  her  demesne    [•570] 
as  of  fee  (j). 

For  that  whereas,  before  and  at  the  time  of  the  making  of  the  indeb-  £sute  in 
true  hereinafter  mentioned,  E.  F.  and  G.  H.  were  seised  as  joint-tenants  in  J®"**^<*"^ 
their  demesne  as  of  fee  (r),  of  and  in  the  tenements,  with  the  appurte-  the  deatli 
nances,  hereinafter  mentioned  to  have  deen  demised  to  the  said  defendant,  ©^  on«» 
and  being  so  seised  thereof  heretofore,  to  wit,  on,  &c.  at,  &c.  (yentui)  by  ^gj^^^f 
a  certain  indenture  then  and  there  made  between  the  said  E.  F.  and  G.  H.  the  eum- 
of  the  one  part,  and  the  said  defendant  of  the  other  part,  the  counterpart,  ^^'^ 
&c. — [Here  set  oiU  the  lease,  as  usual,  the  reference  to  it,  arid  the  les' 
see^s  entry,  as  ante,  549,  550,  1,  and  then  state  the  death  and  survivor^ 
ship  as  follows  :] — And  the  said  defendant  being  so  possessed  of  the  said 
demised  premises,  with  the  appurtenances,   for  the  said  term  so  to  him 
thereof  granted  as  aforesaid,  and  the  reversion  thereof,  after  the  expiration 
of  the  said  term  belongmg  to  the  said  E.  F.  and  G.  H.  afterwards,  and  in 
the  life-time  of  the  said  G.  H.  and  during  the  said  term  by  the  said  in- 
denture granted,  to  wit,  on,  be.  at,  be.  (venue)  the  said  E.  F.  died  so 
seised  of  the  said  reversion  of  and  in  the  said  demised  premises,  with  the 
appurtenances,  as  aforesaid,  and  the  said  G.  H«  then  and  there  survived 
him,  whereupon  and  whereby  the  said  G.  H.  then  and  there  became  and 
was  sole  (s)  seised  of  the  said  reversion,  of  and  in  the  said  demised  pre- 
mises, with  the  appurtenances,  in  his  demesne  as  of  fee,  and  bemg  so  seis- 
ed, be. 

For  that  whereas,  before  and  at  the  time  of  the  making  of  the  indenture  Eftate  in 
hereinafter  mentioned,  E.  F.  and  G.  H.  were  seised   in    their   demesne  as  ^^omparoe- 
of  fee  (t),  of  and  in  the  tenements,  with  the  appurtenances,  hereinafter 
mentioned  to  have  been  demised  to  the  said  defendants,  as  daughters  and 
co-heir  (u)  of  one  J.  K.  deceased.     And  being  so  seised  heretofore,  to 
wit,  *on,  &c.  at,  &c.  (venue)  by  a  certain  indenture  then  and  there  made,    [•S?!] 
&c, — [If  the  estate  in  coparcenary,  be  stated  derivatively  from  the  father, 
it  is  described  as  follows :] — ^For  that  whereas,  before  and  at  the  time  of 
the  making  of  the   demise  hereinafter  mentioned,  one  J.  K.  was  seised  in 
his  demesne  as  of  fee,  of  and  in  the  tenements,  with  the  appurtenances, 
hereinafter   mentioned  to  have  been  demised.      And  being  so  seised,  he 
the  said  J.  K.  heretofore,  to  wit,  on,  be.  at,  be.  (fienue)  by  a  certain  m- 

(  p)  See  the  next  form  as  to  sole  seisin  by  14. 

■vrTiTOMhip,  in  case  of  joint  tenancy.  (t)  As  to  these  words,  see  ante,  960,  n. 

(9)  See  this  form,  1   Saand.  253;  and  at  (u)  In  1   Saund.  255,  and  Winch.  1163, 

to  the  allegation  of  sole  seisin  in  general,  2  the  parceners  are  described  as  co-heirs;  but 

Saund.  10,  n.  14.  according  to  Co.  Lit.   163,  164,  and  2  Bla. 

(r)  As  to  these  words,  see  ante,  560,  n.  Com.  187,  all  parceners  make  but  one  heir. 

(s)  See  the  last  note,  and  2  Saand.  10,  n.  See  also  Rob.  Gav.  114. 
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D8CLABATI0N8  IN   COVENANT, 


MTATB  denture  then  and  there  made,  9lc. — [Here  set  forth  the  demise  to  the  de- 
^^^^*Q^*  fendant,  the  covenants,  the  reference  to  the  lease,  and  the  lessee^ $  en<ry, 
owirsBi.  and  then  state  the  death  of  the  lessor,  and  descent  to  the  coparceners,  at 
follows :] — And  the  said  defendant  being  so  possessed  of  the  said  tene- 
ments, with  the  appurtenances,  and  the  reversion  thereof,  after  the  expira- 
tion of  the  said  term,  belonging  to  the  said  J.  K.  and  his  heirs,  he  the 
said  J.  K.  afterwanls,  to  wit,  on,  be.  at,  be.  (venue)  died  so  seised  of  tbe 
said  reversion  as  aforesaid ;  whereupon  and  whereby  the  said  reversion  of 
and  in  the  said  tenements,  with  the  appurtenances,  descended  and  came 
to  the  said  defendants,  as  daughters  and  as  co-heir  of  the  said  J.  K.  where- 
upon and  whereby  the  said  defendants  then  and  there  became,  and  were, 
and  still  are,  seised  of  the  said  reversion  of  and  in  the  said  tenements,  with 
the  appurtenances,  as  of  fee. 


Tenancy 
in  com- 
mon (lo). 


For  that  whereas,  before  and  at  the  time  of  the  making  of  the  inden- 
ture of  demise  hereinafter  mentioned,  one  E.  F.  was  seised  in  hb  demesne 
as  of  fee,  of  and  in  one  undivided  moiety,  the  whole  into  two  equal 
moieties  to  be  divided,  of  and  in  the  tenements,  with  the  appurtenances, 
hereinafter  mentioned  to  have  been  demised  to  the  said  defendant ;  and 
one  G.  H.  was  also  then  seised  in  his  demesne  as  of  fee,  of  and  in  the 
other  undivided  moiety,  of  and  in  the  said  tenements,  with  the  appurte- 
nances, to  wit,  at,  be.  (venue)  ;  and  thereupon  heretofore,  to  wit,  on,  &c. 
at,  be.  (venue). — [Here  state  the  lease  by  both  tenants  in  common.] 


THB   TI- 
TLE, AMD 
HOW    AC- 
qUIRKD. 

Title  to 
the  entire- 
ty by  de- 
■cent  in 
fee  (z). 

[•572] 


V.    THE  TITLE,  AND  HOW  ACQUIRED. 

[State  the  seisin  of  the  lessor  and  the  lease,  as  ante,  560,  and  the  let- 
see^s  entry,  arid  then  proceed  as  follows ;] — ^And  *the  said  defendant  being 
so  possessed  as  aforesaid,  and  the  said  E.  F.  being  so  seised  of  the  said  re- 


(w)  See  the  form,  Winch.  1163 ;  how  to 
deacrtbe  the  demand,  4s  una  medietate  of 
tbe  rent,  Carth.  289.  As  to  joinder  or  se- 
Terance  in  an  action,  5  T.  R.  246. 

(z)  It  must,  in  covenant  by  an  heir  on 
tbe  lease  of  his  ancestor,  be  shown,  that  the 
lessor  was  seised  in  fee,  Gilb.  Debt,  408,  9, 
10.  As  to  pleading  title  bydescent  in  gene- 
ral, see  2  nia  Com.  200  to  240.— Com.  Dig. 
Pleader,  2  E.  1,2.-Vin.  Abr.  Heir.  See 
the  form,  Co.  Ent.  708  b.--2  Saund.  418. 
As  to  pleading  a  descent  in  tail,  1  Saund. 
255.  The  like  as  co-heirs,  Id.  ibid,  and 
ante,  570.  It  may  be  pleaded  that  B. 
is  heir  to  A.  without  saying,  either  that  A. 
is  dead,  or  had  no  son,  2  Siti>nd.  305  a.  n. 
13. — 2  Lutw.  1172.  It  must  be  shown  how 
the  plaintiff  is  heir,  whether  as  son  or 
daughter,  grandson,  cousin,  '^'c  2  Saund. 
45  a.— 5  East,  272.-  1  Salk.  355;  and  that 
he  was  heir  to  the  person  last  seised,  Co. 
Lit.  U  b.— Vin.  Abr.  Heir,  L.  pi.  14,  15.— 
I  Stra.  230.  In  3  B.  dt  P.  453,  it  was  de- 
cided, that  in  a  count  on  a  writ  of  right,  it 


is  not  sufficient  to  state  that  the  lands  de- 
scended to  four  women,  *•*  as  nieces  and  co- 
heirs of  J.  S."  without  showing  bow  tbfj 
were  nif'ces.  And  pleading  title  as  heir  to 
an  uncle,  he  must  show  how  he  is  heir,  and 
make  the  father  a  medium,  viz.  that  the  is* 
hentance  descended  to  him  ul  eonsangwneo 
et  hasrtdi^  viz,  son  of  such  an  one,  who  is 
brother  and  heir  to  the  uncle,  12  Mod.  6lil. 
And  so  in  case  of  a  descent  from  tbe  graad- 
father,  viz.  as  son  and  heir  to  the  father, 
who  was  son  and  heir  to  the  gmndfalber. 
12  Mod.  619.  But  between  two  brothers  a 
descent  is  immediate^  and  title  may  there- 
fore be  made  by  one  brother,  or  b»«  repre- 
sentatives to  or  throvgh  another  brother 
without  mentioning  their  common  father; 
and  the  son  of  one  brother  may  claim  as 
cousin  and  heir  to  the  son  of  the  other  bro- 
ther, without  naming  the  grandfather,  thai, 
»*  as  son  of  Francis,  who  was  the  brother  of 
John,  who  was  the  father  of  Matthew,"* 
Bla.  Com.  226— Vin.  n.  Ab.  Heir,  L.  I.  pi- 
18,  &G 5   Eut,  272.    As  to  sUting  de- 
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version  as  aforesaid,  he  the  said  E.  F.  afterwards,  to  wit,  on,  &c.  at,  &c.    tbi  ti- 
(venue)  aforesaid,  died  so  seised  of  the  said  •  reversion  of  and  in  the  said  ^^  ^" 
demised  tenements,  with  the  appurtenances  as  aforesaid,  whereupon  and    quiuD. 
whereby  the  said  reversion  of  and  in  the  said  tenements,  with  the  appur- 
tenances, then  and  there  descended  and  came  to  the  said  plaintiff,  as  son 
and  heir  of  the  said  E.  F.  deceased,  and  thereby  he  the  said  plaiatiff  then 
and  there  became,  and  was,  and  still  is,  seised  of  the  said  reversion  of 
and  in  the  said  tenements,  with  the  appurtenances,  ^in  his  demesne  as  of   r*57Qi 
fee. — [  Then  proceed  to  state  the  averments  of  performance  of  covenants    *-         ■' 
by  plaintiff y  and  defendants  breach,  as  in  other  cases,] 

And  the  said  C.  being  so  seised,  of  and  in  the  said  reversion  in  the  ^y  mwr- 
said  demised  tenements,  with  the  appurtenances  as  aforesaid,  she  the  said  "^^  ^^^' 
C.  afterwards,  to  wit,  on,  &z^c.  at,  &c.  (venue)   aforesaid,  took  to  her  huls- 
band  plaindff;  by  virtue  whereof  the  said  plaintiffs  then  and  there  became 
and  were  seised  of  the  said  tenements,  with  the  appurtenances,  in  their 
demesne  as  of  fee,  in  right  of  the  said  C. 

And  the  said  E.  F.  being  so  seised  as  aforesaid,  he  the  said  E.  F.  after-  By  feoff- 
wards,  to  wit,  on,   &tc.   at,  &c.  (venue)  enfeoffed  *the  said  plaintiff  of  the  "}5?ci^\' 
said  tenements,  with  the  appurtenances,  to  have  and  to  hold  the  same  to    l-         -■ 
the  said  plaintiff  and  his  heirs  and  assigns,  to  the  use  of  the  said  plaintiff, 
his  heirs  and  assigns  for  ever :  by  virtue  of  which  said  feoffment,  he  the 
said  plaintiff  then  and  there  became  and  was  seised  of  and  in  the  said  te- 
nements, with  the  appurtenances,  in  his  demesne  as  of  fee ;  and  being  so 
thereof  seised,  &c. 

For  that  whei*eas,  heretofore,  to  wit,  on  &c.  at.  &c.   (venue)  by  a  cer-  By  leate 
tain  indenture  then  and  there  made  between  E.  F.  of  the  one  part,  and  (^)' 
the  said  plaintiff  of  the  other  part,  (which  said  indenture,  sealed  with  the 
seal  of  the  said  E.  F.  the  said  plaintiff  now  brings  here  into  court,  the 
date  whereof  is  the  day  and  year  aforesaid)   the  said  E.  F.  did  demise, 

■cent    to   the    king,  4  Mod.   355.    As    to  in  pleading,  Co.  Lit.  303  b. — 2  Saund.  305 

pleading  a  title  by  descent  in  a  copyhold  ea-  a.  n.  13.     1  Saand.  228  b.     As  to  the  dis- 

tate,  see  4  Co.  22  b. — Vin.  Abr.  Copyhold,  tinctions  between  a  gift   of  real  property 

U.    b.     When   descent  traversable,  Dyer,  and  a  feoffment,  see  2BIa.  Com.  316,  317. 

365  b.  As  to  the    mode  of  pleading  a   grant,  id. 

(y)  See  the  form,  1  Saund.  253.  Plead-  317.  2  Saund.  96,  297,  327,  8,  n.  12. 
ing  seisin  in  fee  tail  in  husband  and  wife,  (a)  2  Bla.  Com.  317  to  323.  Lease  for 
by  marriage,  1  Saund.  255. — 2  Rich.  C.  P.  lives,  3  Wils.  129.  Demise  by  the  king  by 
350,1.  Seisin  in  fee  in  right  of  the  wife,  indenture  enroUed,  &c.  1  Saund.  187. 
ante,  561.  Tenancy  by  curtesy  by  bus-  When  a  tenant  for  life  and  the  remainder- 
band's  surviving,  ante,  563.  Sole  seisin  in  man  in  fee  join  in  making  a  lease,  it  should 
wife  by  her  surviving,  ante,  570.  not  be  pleaded,  as  a  joint  lease  by  both  in 
(z)  See  the  forms,  2  Saund.  9,  20 — 4  its  inception,  for,  living  the  tenant  for  life. 
Mod.  355,  and  the  law  as  to  feoffments,  2  it  is  only  kis  lease,  and  the  corifirmation  of 
Bla.  Com.  310  to  316.  When  feoffment  the  remainder-man,  Cas.  and  Op.  vol.  ii. 
traversable,  Dyer,  365  b.  A  feoffment  is  148.  edit.  A.  D.  1791.— 6  Co.  14  b.  15  a. 
not  pleaded  by  deed,  2  Saund.  9,  n.  13  ;  2  Bla.  Com.  v325.  If  the  lessee,  or  any 
and  therefore  no  profert  thereof  need  be  other,  plead  a  demise  by  husband  and  wife, 
made  ;  and  the  statute  of  frauds,  29  Car.  2.  it  is  not  necessary  to  plead  it  to  have  been 
c.  3,  which  requires  that  livery  should  be  by  deed,  2  Co.  61  b. — Sav.  111. — Dyer,  91 
accompanied  by  some  instrument  in  writing,  b. — Cro.  Eliz.  438,  482  ;  or  that  any  rent 
has  not  altered  the  form  of  pleading,  3  T.  was  reserved,  Cro.  Eliz.  112.  And  as  to 
R.  156. — 1  Sannd.  9  a.  note  1. — Livery  of  pleading  a  lease  by  husband  and  wife  in 
seisin  on  the  feoffment  need  not  be  stated  general,  see  2  Saund.  180  b. 
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lease,  set,  and  to  fami  let  (b)  unto  the  said  plamtiff,  his  executors,  admi- 
H^w  ^JLC'  nistrators,  and  assigns,  a  certain  messuage  or  dwelling-house,  &c.  situate, 
^viRBD.  be.  (except  as  in  the  said  indenture  is  excepted.)  To  have  and  to  hold 
the  said  messuage  or  dwelling-house,  be.  with  the  appurtenances,  (except 
as  aforesaid)  unto  the  said  plaintiff,  his  executors,  administrators,  and  as- 
signs, from  the day  of  ,  then  last  past,  to  the  fall  end  and  term 

of years  thence  next  ensuing,  and  fully  to  be  complete  and  ended, 

[here  set  out  any  parts  of  the  hase  that  may  he  applicable  to  the  case, 
and  see  the  form  and  notes,  ante,  449,  550]  as  by  the  said  indenture,  re- 
ference  being  thereunto  had,  will  (amongst  other  things)  more  fully  and 
L  ^ '^J  at  large  appear.  By  *  virtue  of  which  said  demise,  the  said  plaintiff  after- 
wards, to  wit,  on,  be.  entered  (c)  into  and  upon  all  and  singular  the  said 
demised  premises,  with  the  appurtenances,  and  became  and  was  possessed 
thereof  for  the  said  term,  so  to  him  thereof  granted  as  aforesaid  ;  and  be- 
ing so  possessed,  &c. 

AMign-  By  virtue  of  which  said  demise,  he  the  said  E.  F.  afterwards,  to  wit, 

term  to  on  &c.  aforesaid,  entered  into  and  upon  all  and  singular  the  said  demised 
the  plain-  tenements,  with  the  appurtenances,  and  became  and  was  possessed  there- 
^"  (<*)•  of  for  the  said  term  so  to  him  thereof  granted  as  aforesaid.  And  the  said 
E.  F.  being  so  possessed  thereof,  he  the  said  E.  F.  afterwards,  to  wit,  on, 
be.  at,  be.  (venue)  aforesaid,  by  his  certain  deed-poll  indorsed  on  the 
said  indenture,  and  duly  signed  by  him  and  sealed  with  his  seal,  and 
which  the  said  plaintiff  now  brings  here  into  court,  the  date  whereof  is 
the  day  and  year  last  aforesaid,  he  the  said  E.  F.  for  the  considerations 
therein  mentioned,  did  bargain,  sell,  assign,  transfer,  and  set  over,  unto 
the  said  plaintiff,  his  executors,  administrators,  and  assigns,  [here  set  out 
the  operative  words  of  the  deed  of  assignment,]  as  by  the  said  deed-poll, 
reference  being  thereunto  had,  will  more  folly  appear.  By  virtue  of 
which  said  deed-poll,  the  said  plaintiff  afterwards,  to  wit,  on,  &c.  last 
aforesaid,  at,  be.  (venue)  aforesaid,  became  and  was,  and  bom  thence 
hitherto  hath  been,  and  still  is  possessed  of  the  said  tenements,  with  the 
appurtenances,  for  the  residue  of  the  said  term  so  thereof  granted  as  afore- 
said. And  although,  be. — Aver  plaintiff's  general  performance  of  the 
lease  since  the  assignment  to  him  of  lessee's  interesty  and  the  defendants 
breach  of  covenant  as  in  other  cases.] 

Surrender      And  the  said  E.  F.  being  so  possessed  of  the  said  demised  tenements 

of  a  lease- 
hold inter-      ^j,^  These  are  the  words  usually  adopted,  tute  29  Car.  2.  c.  3.  s.  3.  though  it  mar  be 
^^  W*        See  1  Saund.  167.     See  ante,  549,  560,    as  otherwise  in  a  plea.  —  3  LeT.  155.  —  Com. 
to  how  to  set  out  the  lease.  D\g.  Plead.  2  v.  2.    And  where  the  title 

(c)  It  is  not  necessary  to  state  the  entry,  is  doubtful,  or  the  assigrnments  have  been 
I  Saund.  203,  n.  1.  As  to  the  interesse  ter^  lost,  2  Bla.  Rep.  1228,  it  is  advisable  not  to 
mini,  ante,  564,  note,  568,  note  m.  Posses-  refer  to  the  deeds  of  assij^nment,  1  Saund. 
sion  of  a  term,  2  Saond.  21.     Ante.  564,  n.  234,  n.  3,  276,  n.  1,  2.     Sed  query  whether 

(d)  2  Bla.  Com.  326. — See  ante,  564.  In  the  rule,  as  to  its  not  bein^  neeesaaiy  to 
an  action  of  the  assignee  of  the  reversion,  state  the  assignment  to  have  been  by  deed, 
or  by  the  assigrnee  of  the  tenant,  he  must  does  not  apply  only  to  the  aasiffnee  of  a 
state  the  operative  part  of  the  deed  of  as-  lessee,  who  might  at  eommon  law  assign 
signment,  &c.  and  all  mesne  assignments,  bv  parol. — See.?  Saund.  234.  A  more  con- 
by  virtue  of  which  he  is  entitled  to  sae ;  cise  form  may  be  adopted  agaimst  an  as« 
1  Saund.    112  b.  n.    1.   234,  n.  3.    But  it  signee,  ante,  554. 

seems  the  assignee  of  a  term  need  not  in  a  (e)  See  the  form,  1  Saund.  235. — 2  Saund. 
declaration  show  the  assignment  to  have  22. — 2  Bla.  Com.  326.  As  to  wh&t  ope* 
been  by  deed,  or  in  writing,  nnder  the  Sta-    rates  as  a  surrender!  ^^^  ^*  mode  of  plead- 
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with  the  appurtenances,  as  aforesaid,  he  the  said  *£.  F.  after  the  making   tvi  ti- 
of  the  said  indenture,  and  during  the  continuance  of  the  said  term  there-  ^^^  ^^^ 
by  granted,  to  wit,  on,  be.  at,  &c.   (venue)  aforesaid,  did  surrend^  to    ^viebo. 
the  said  G.  H.  the  said  term  of  years  of  him  the  said  E.  F.  then  to  come 
and  unexpired,  of  and  in  the  said  demised  tenements,  with  the  appurte- 
nances, and  all    his  estate,  right,  title  and  interest,  of  and  in  the  same ; 
which  said  suijender  he  the  said  G.  H.  then  and  there  excepted. 

And  the  said  E.  F,  b^g  so  seised,  afterwards,  to  wit,  on,  &c.  at,  &c.  Covenwit 
(venue)  by  his  certain  writing  then  and  there  made  by  the  said  E.  F.  and  peised^to 
sealed  with  his  seal,  the  date  whereof  is  a  certain  day  and  year  therein  vsei  (/). 
named,  to  wit,  the  day  and  year  last  aforesaid,  he  the  said  E.  F.  for  and 
in  consideration  of  the  natural  love  and  affection  which  he  the  said  E.  F. 
bore  for  the  said  plaintiff,  then  and  there  being  his  [cousin,]  did  covenant 
for  himself  and  his  heirs,  to  and  with  the  said  plamtiff  and  his  heirs,  that 
he  the  said  E.  F.  and  his  heirs,  then  and  from  thenceforth  for  ever,  did, 
would  and  should  stand  and  be  seised  of  the  said  [ar^  ^^  of  the  said  re- 
version of  and  in  the  said"]  demised  tenements,  with  the  appurtenances, 
to  the  use  of  the  said  plaintiff,  his  heirs  and  assigns,  for  ever,  whereupon 
and  whereby,  according  to  the  form  and  effect  of  the  said  deed  and  of 
the  said  covenant  of  the  said  E.  F.  and  by  force  of  the  Statute  for  trans- 
ferring uses  into  possession  (g*),  he  the  said  plaintiff  then  and  there  be- 
came and  was  seised  of  and  in  the  said  demised  tenements,  with  the  ap- 
purtenances, [or,  '^  of  the  said  reversion,"]  in  his  demesne  as  of  fee. 
And  being  so  seised,  &2;c. 

And  the  said  E.  F.  bemg  so  seised,  afterwards,  to  wit,  on,  &c.  at,  &c.  B*J^«» 
(venue)  by  a  certain  indenture  of  bargain  and  *sale  then  and  there  made  ^roUed 
between  the  said  E.  F.  of  the  one  part,  and  one  G.  H.  of  the  other  part,  (h). 
which  said  indenture,  sealed  with  the  seal  of  the  said  E.  F.  the  said  G.    [*577] 
H.  now  brings  here  into  court  (»),  the  date  whereof  is  the  day  and  year 
aforesaid,  and  which  said  indenture  of  bargain  and  sale  was  afterwards, 
and  within  six  months  next  after  the  date  thereof,  to  wit,  on,  &c.  in  due 
manner  enrolled  in  the  High  Court   of  Chancery  of  our  lord   the  now 
king,  at  Westminster,  in  the  county  of  Middlesex,  according  to  the  form 
of  the  Statute  in  such  case  made  and  provided  (A:),  he  the  said  E.   F.  for 

ing  it,  lee  1  Saund.  235,  c.  n.  9. — 6  East,  3  East,  346,  was  pleaded  as  in  this  prece- 

86. — C^m.    Dig.   Surrender,   N.     Though  dent. 

since  the  Statute  against  frauds,  a  surren-  (i)  It  has  been  supposed  not  to  be  neoes- 

der  not  merely  by  operation  of  law,  must  sary  to  make  a  profert  of  deeds,  operating 

be  in  writing,  Tet  in  a  declaration  it  is  not  under  the  Statute  of  'Uses,  8  T.  R.  573. — ^1 

requisite  to  allege  that  it  was  in   writing  Saund.  9,  n.  1  ;  but  the  safer  course  is  to 

though  it  may  be  necessary  in  a  plea ;  1  make  a  profert,  and  which  seems  necessary 

Saond.  376  a.  notes  1  and  2.---5  Taunt.  257 ;  where  the  party  pleading  has  a  right  to  the 

and  see  6  Bing.  529.  possession  of  the  deeds. 

(/)  As  to  this  conveyance,  see  2  Bla.  (k)  By  27  Hen.  8  o.    16.   bargains  and 

Com.  336.  and  as  to  pleading  it,  2  Saund.  sales  shall  not  enure  to  pass  a  freehold,  un- 

97  b.  c — Lntw.  15207. — Carth.  307. — 3  Lev.  less  the  same  be  made  by   indenture,  seal- 

370.  ed  and  enrolled  within   six    months  after 

(^)  See  post,  577,  n.  (Q.  the  date  thereof,   in  one  of  the  courts  at 

(A)    The  nature  of  this  conveyance  is  Westminster,  or  with  the   Gustos  Rotulo- 

described  in  2  Bla.  Com.  338,  and  1  Saund.  rum  of  the  county. — 2  Bla.   Com.  338.    1 

251,  n.  2 ;  see  the  forms,  1  Saund,  251,  2.  Saund.  251,  n.  2.    It  is  necessary  to  show 

356.— 2  Saund.  275,  297  c— Id.  11.    The  in  what  codrt  the  deed  is  enrolled,  1  Sau«d. 

bargain  and  sale,  in  Oatram  v,  Moiewood,  251,  n.  3. — Com.  Dig.  **  Bargain  and  Sale^'^ 
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TBI  Ti-    and  in  consideration  of  a  certain  sum  of  money,  to  wit,  the  sum  of  £ — (I) 
HOW  Y^  therefore  then  and  there  paid  by  the  said  G.  H.  to  the  said  E.  F.  did  bar- 
quiKKD.    gala  and  sell  (m)  to  the  said  G.  H.  amongst  other  things,  the  said  demised 
premises,  with  the  appurtenances ;  to  have  and  to  hold  the  same  to  the 
said  G.  H.  his  heirs   and   assigns,  to  the  only  proper  use  and  behoof  of 
him  the  said  6.  H.  his  heirs  and  assigns  for  ever ;  as  by  the  said  last- 
mentioned  indenture,  reference  being  thereunto  had,  will,  amongst  other 
things,  more  fully  and  at  large  appear.     By  virtue  of  which  said  bargain 
and  sale,  and  enrolment,  and  by  force  of  the  Statute,  for  transferring  u$e$ 
into  possession  (n),  he  the  said  G.  H.  then  and  there  became  and  was 
I  ^ '°J    seised  of  the  reversion  of  the  said  *demised  premises,  with  the  appurte- 
nances, as  of  fee,  and  the  said  G.  H.  being  so  seised,  &c. 

Lease  and      ^^j  ^^  g^^jj  £^  p^  being  SO  seised,  [or,  "  so  seised  of  the  said  rever- 
(o).  sion"]  as  aforesaid,  afterwards,  to  wit,  on,  fee.  at,  fee.  (venue)  aforesaid, 

by  a  certain  indenture  of  bargain  and  sale  then  and  there  made  between 
the  said  E.  F.  of  the  one  part,  and  the  said  plaintiff  of  the  other  part, 
which  said  indenture,  sealed  with  the  seal  of  the  said  E.  F.  the  said 
plaintiff  now  brings  here  into  court,  the  date  whereof  is  a  certain  day  and 
year  therein  mentioned,  to  wit,  the  day  and  year  last  aforesaid  (p),  be 
the  said  E.  F.  for  and  in  consideration  of  a  certain  sum  of  money,  to 
wit,  the  sum  of  5s.  then  and  there  therefore  paid  by  the  said  plaintiff,  to 
the  said  E.  F.  did  bargain  and  sell  the  said  [or,  ^'  the  said  reversion  of 
and  in  the  said"]  demised  tenements,  with  the  appurtenances,  to  the  said 
plaintiff,  to  have  and  to  hold  the  same  to  the  said  plaintiff,  his  executors, 
administrators,  and  assigns,  from  the  day  next  before  the  day  of  the  date 
of  the  said  last-mentioned  indenture,  for  the  term  of  one  whole  year  irom 
thence  next  ensuing,  and  fully  to  be  complete  and  ended  ;  as  by  the  said 
indenture,  reference  being  ^thereunto  had,  will  (amongst  other  things)  more 
fully  and  at  large  appear  (9).  By  virtue  of  which  said  last-mentioned 
indenture,  and  by  force  of  the  Statute  made  for  transferring  uses  into 
[*579]  possession  (r)  the  said  plaintiff  then  and  there  became  and  *was  pos- 
sessed of  the  said  tenements,  with  the  appurtenances,  for  the  said  tenn  so 
to  him  thereof  granted  as  aforesaid,  [or,  if  the  conveyance  was  of  a  re- 
version  eoopectant  on  the  expiration  of  a  kase  for  years,  insert,  after  the 
word  ^^  possession,^'    as  follows,  ^^  the  said  reversion  of  and  in  the  said 

b.  12.    This  regalation  does  not  extend  to  — 2  Saund.  97  c. 

London,   &c.     Com.  Dig.    *^  Bargain  and  (o)   2  Bla.   Com.   339. — See    formi,  8 

Sale,"  B.  5.  Sannd.   10. 275.->Lutw.  567.-3  Wils.  134. 

(l)  In  pleading  a  conveyance  under  the  — Lil.  £nt.  136.    As  to  the  mode  of  plead- 

Statute  of  Uses,  it  is  necessary  in  all  cases  ing  the  lease   for  a  year,  see   2   Sannd.  10. 

(except  in   the   instance   of  a  covenant  to  n.    15.     Lease    by    husband     and    wife,  S 

stand  seised,  ante,  576,)  to  state  that  a  vol-  Saund.  180  B. 

ttable  consideration    was  paid. — Com.  Dig.  (p)  It  has  been  considered   that  no  pro- 

*'  Bargain  and  Sale,''  B.  12.  —  1  Mod.  263.  fert  need  be  made  of  the   lease   or  release, 

—2  Saund.  12,  n.  20.  —  Ante,  vol.  1.  tit.  see  ante,  577,  n.  a.  —  9  J.  B.  Moore,  593 ; 

^^Declarations:*  hui vide  Lil.  Ent.  136.— 3  Wils.  134,  and  2 

(m)  The  operative  words  are  so  pleaded  Saund.  Rep.  10, 11,   where   there   is  a  pro- 

in^  Saund.  275,  which  is  more  correct  than  fert. 

the  form  in  1  Saund.    251.  —  See  also  2  (g)  This  is  not  necessary. 

Saund.  97  c.  (r)    This    allegation   in    the  old  way  of 

(n)  The  27  Hen.  8.  o.  10.  is  always  call-  pleading  was   omitted,  but  it  is  now  always 

ed  in  pleading  *^the  Statute  for  transferring  inserted,  2  Saund.  10,  n.  1,  15.  —  Supra, 

uses  into  possession  "^^l  Saund.  151,  n.  2.  note  (n). 
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demised  tenements,  toiththe  appurtenances,  became  and  was  vested   {s)  in   tbs  ti- 
the  said  A.  B.  for  the  said   term  so  to  him  thereof  granted  as  afore-  ^^^  ^^^^ 
saidy"]  the  reversion  [or,  if   eapectant  on  a   lease,  "  the  further   rever-    qjjiKxv. 
sion,^^]  thereof,  with  the  appurtenances,  belonging  to  the  said  E.  F.  his 
heirs  and   assigns.     And  the  said  plaintiff,^  being   so  interested  as  afore-  JJf^**** 
said,  and  the  said  defendant,  being  so  possessed  of  the  said  demised  pre- 
raises  for  the  residue  of  the  said  term  so  to  him  thereof  granted  as  afore- 
said, afterwards,  to  wit,  on,  &c.  (u)  at,  &c.  (venue)  aforesaid,  by  a  cer- 
tain indenture  of  release  then   and  there  made  between  the  said  E.  F.  of 
the  one  part,  and  the   said   plaintiff  of  the   other  part,   and   which  said 
last-mentioned  indenture,  sealed  with  the  seal  of  the  said  E.  F.  the  said 
plaintiff  now  brings  here  into  court,  the  date  whereof  is  the  day  and  year 
last  aforesaid   (to),  he  the  said  E.  F.  for  and  in  consideration  of  a  certain 
sum  of  money,  to  wit,  the  sum  of  £ —  then  and  there  paid  to  him  by  the 
said  plaintiff,  did  grant,  bargain,  sell,  alien,  release,  and  confirm  (x)  unto 
the  said  plaintiff  and  his  heirs,  the  said  demised  premises,  with  the  ap- 
purtenances, to  have  and  to  hold,  &c. — [Set  out  the  habendum  as  irC  the 
deed.]     By  virtue  of  which   said  last  mentioned  indenture,  and  by  force 
of  the  Statute  made   for  transferring  uses  into  possession    (y),  afterwards 
and  during  the  continuance  of  the  said  term  by  the  said  first-mentioned 
indenture  granted,  to  wit,  on,  &c.  aforesaid,  at,  &c.  (venue)  aforesaid,  he 
the  said  plaintiff  became,  and  was,  and  from  thence  ^hitherto  hath  been,    [*580] 
and  still   is  seised   in  his  demense  as  of  fee,  [or,  ^'  of  and  in  the  said  re- 
version"] of  and  in  the  said  demised  tenements,  with  the  appurtenances. 

For  that  whereas,  heretofore,  to  wit,  on,  &c.  at,  &c.  (venue)  by  a  cer-  By  privato 

tain  act  of  parliament  made  in  the year  of  the  reign  of  his  present  ma-  liament* 

jesty,  [or, "  his  late  Majesty  King "]  intituled,  &c.  after  reciting,  that,  (»)• 

&c.  it  was,  amongst  other  things,  enacted,  &c. — [Here  set  forth  the  ma- 
terial causes,  relating  to  the  matters  in  dispute.]  As  by  the  record  of  the 
said  act  of  parliament,  remainmg  amongst  the  rolls  of  the  parliament  of 
our  lord  the  now  king,  at  Westmmster,  in  the  county  of  Middlesex,  may 
more  fully  and  at  large  appear. 

And  the  said  E.  F.  and  G.  his  wife,  being  so  seised  (b),  afterwards  and  f^-^?^ 

husband 

(s)    See  the  opinion  of  Mr.   Booth,  in        (y)  Ante,  578,  note(o);  ante,  577,  note  and  wife, 

Caseii  and  opinions,  vol.  ii.  143  to  149,  tit.  (t).  of  the  in* 

•'  Reversion:'  edit.  1791,  as  to  the  effect  of        {z)  2  Bla.  Com.  344,  345.— As  to  plead-  heritanca 

a  conveyance  bjr  lease  and  release,  of  a  re-  ing  a  private  act  of  parliament,  see   Bac.  of  the 

version  expectant  on  a  term,  and  the  mode  Abr.  tit.  Statute,  L. — Bui.  Ni    Pri.  ifi^l,  see  wife  (a). 

of  pleading  such  conveyance,  and  see  Co.  a  precedent,  1  Saund.  193.     The  defendant 

Lit.   270  a.  note  3. — 4  Cruise,  199 ',  from  is   not  entitled  to  oyer,  Dougl.  476,  7. — 1 

which  it  appears  to  be  incorrect  to  plead,  Saund.  9,  I.  b. 

that  the  lessor  was  possessed  of  the  rever-        (a)  As  to  the  fine  and  effect  of  it,  2  Bla. 

aion.  Com.  348,  357.— 1  Saund.  319,  n.  1.     See 

(f)  See  forms,  2  Saund.    11,  276,    7. —  the  form  of  a  fine,  2  Bla.  Com.  App.  No.  4. 

Lntw.  568.  — See  the  precedents,  2  Saund.  175,  269, 

(u)  As  to  the  date  of  lease  and  release,  270.    1  Saund.  258.— Co.  Ent.  700.    Clifl, 

2  M.  &  S.  434.  819,  pi.  5.— 1    Leon.  255.-2  Rich.  C.  P. 

(w)    As    to  the  profert,  see  ante,  577,  531,  vol.  zvii.  M;  S.  633.    This  form  was 

note  (t).  adopted  in  3  £ast,  346. 

(z)  As  to  the  proper  words  to  be  here        (b)  It  is  not  in  general  necessary  to  al- 

inserted,  2  Saund.  97,  a.  b.  c.  and  the  forms,  lege  a  seisin  in  fee,  2  Saund.  175,  n.  1. — 1 

ibid.  11,  276,  277.     QtMers  as  to  using  all  Leon.  255.    See  a  statement  of  seisin   in 

theae  words,  tee  1  Chit.  Rep.  67.  fee  in  right  of  the  wife,  2  Saund.  269. 

Vol-  n.  58 


QI9A  DBCLARATIOm  UT   OOVENANT, 

T^x  Ti-  during  the  con^uance  of  the  said  demise,  to  wit»  k  [Hilarj]  Term  (e)y 
How^Ac^  in  the  year  of  the  reign  of  our  sovereign  lord  the  now  king,  a  certain  fine 
«'uiB«D.    was  duly  had  and  levied  in  bis  said  majesty's  court  of  the  Bench  at  West- 

[*581]    minster,  *in  the  county  of  Middlesex,  before ,  (d)  then  his  majesty's 

justices  of  the  B^ach  aforesaid,  and  other  faithful  subjects  of  our  said  lord 
the  king,  then  there  present,  between  the  said  plaintiff  by  the  name  of 

,  complainant,  and  the  said  E.  F.  and  6.  his  wife,  by  the  names  of, 

&c«  deforciants,  amongst  other  things,  of  the  said  demised  tenements, 
with  the  appurtenances,  by  the  name  and  description  of,  &c. ;  whereup- 
on a  certain  plea  of  covenant  (e)  was  summoned  between  them  in  the 
same  court,  to  wit,  that  the  said  £•  F.  and  G.  acknowledged  the  said 
tenements  with  the  appurtenances,  to  be  the  right  of  the  said  plaintiff,  as 
those  which  the  said  plaintiff  had  of  the  gift  of  the  said  E,  F.  and  G, 
and  the  same  remitted  and  quitted  claim  fix>m  the  said  E.  F.  and  G.  and 
the  heirs  of  her  the  said  G.  (/)  to  the  said  plaintiff  and  his  heirs  for 
ever  (g}.  And  further  the  said  E.  F.  and  G.  granted  for  themselves, 
and  the  heirs  of  the  said  G.  that  they  would  wanant  to  the  said  plaintiff 
and  his  heirs  the  tenements  aforesaid,  with  the  appurtenances,  against  all 
men  for  ever ;  as  by  the  record  of  the  said  fine,  remaining  in  the  said 
court  of  the  Bench  aforesaid,  more  fiilly  appears,  (h)  ;  which  said  fine  so 
had  and  levied  as  aforesaid,  was  had  and  levied  to  th/e  use  and  behoof  of 
I'^SiH  the  said  plaintiff,  and  his  *heirs  and  assigns  forever,  to  wit,  at,  &c.  (ve^ 
nue)  aforesaid.  By  virtue  (t)  of  which  said  fine  the  'said  plaintiff  then 
and  there  became  and  was  seised  of  the  said  tenements,  with  the  appur- 
tenances, in  his  demense  as  of  fee. 

n»lik»        See  the  precedent y  1  Sound.  259. — As  to  pleading  a  fine  with  proc^ 
iunatioo*]  lomatiom  a$  to  bar  to  the  issue  in  taU^  and  in  general  when  such  prodor 

motions  are  necessary ^  and  how   they  are  to  be  pleaded^  see    1   Saiund. 

259,  n.  8. — 5  Savnd.  175,  n.  3,  4. —  See  the  formy  2  Bla.  Com.  App. 

No.  4. 

lead  the         And  the  said  defendant  fiirther  says,  that  before  the  said  several  times 

mee  of  re-  when,  bc.  in  the  said  first  count  mentioned  and  at  the  several  times  here- 
coTer/t 

erv  ac^Msr-      ^^^   '^^^  ^"°  must  be  shown,  and  in  more  concisely  than  is  usoal.     See  the  next 

dmttLv(k)    ^^^^  court  the  fine  was  levied,  2  Saaud.  form.    The  above  form  in  a  plea  was  ad- 

■•'/i  >•  175,  n.  2.  vised  by  Mr.  Serjeant  'Williams,  in  prefe- 

(d)    It  appears  advisable    to    state    the  rence  to  the  more   prolix   statement.     He 


names  of  all  the  judges,  2  Saund.  175,  n.  2.  pleaded  it  thus  in  a  special  verdict,  and  the 

U)  2  Rich.  C.  P.  352. — 2  Saund.  270.  court    expressed    their   approbation    of  it. 

(/)  In  2  Saund.  270,  it  is  stated,  «« the  See  also  8  East,  560.     Lutw.  153D.— Doe. 

heirs  of  the  husband,"  but  this  is  inaccu-  Plac.  209,  a. — Jacob's  Law  Diet.  tit.  **  Re- 

rate,  when  the  estate  is  the  inheritance  of  covery,**      See  the  record  of  recovery,   10 

the  wife,  2  Saund.  176,  n.  3.-2  Rich.  C.  Wentw.  251,  and  «he  exemplification  of  it, 

P«  352.  ibid.  252.    The   recovery    is   in   this  case 

(j^)  If  a  less  estate,  see  2  Saund.  175.  merely  inducement  to  show  that  C.  D.  was 

(A)  A  reference  to  the  record  of  the  fine,  tenant  for  life.     See  the  form  of  recovery 

or    of    proclamations,    is    unnecessary,    2  with  single   vouchers,  and   writ   of   seisin 

Saund.  176,  n.4.  thereon,  2  Saund.  89,  &c. ;  and  one  with 

(i)  As  to  this  statement,  see  2  Rich.  C.  double  voucher,  2  Bla.  Com.  App    No.  5« 

P.  952.— 2  Saund.  270,  176.     And  as  to  the  which  will  assist  in  framing  the  statement 

statement  of  a  deed  to  lead  the  uses  of  the  of  a  recovery.    See  the  nature  of  a  recov* 

fine,  see  the  following  precedent  of  a  reco-  ery  defined,  Ac.  Willes,  451.— 2  Saun.  42, 

very,  and  the  statement  of  the  deed  to  tU-  n.  7. —  2  Bla.  Com.  357.  —  See  the  forms, 

dare  the  uses  of  the  fine,  2  Saund.  270.  Vl^inch.  Ent.  1139.— 2  Latw.  1541.— Clijfl, 

(k)  The  recovery  ii  pleaded  in  this  form  814,  pi.  3. 


TITLE   PLCADKS.  MS 

mafter  mentioned,  one  E,  F.  as  heir  at  law  of  G.  H.  deceased,  was  seis-  *■*  *[: 
ed  in  his  demesne  as  of  fee,  of  and  in  the  manor  of,  &c.  with  the  appup-  ^^^  \^^ 
tenances,  in  the  county  aforesaid.  And  being  so  seised  thereof,  he  the  said  «vnx9. 
£•  F.  heretofore,  to  wit,  on,  &c.  at,  &c.  (venue)  aforesaid,  by  his  certain 
indenture  of  bargain  and  sale,  bearing  date  the  day  and  year  last  afore* 
said,  and  made  between  the  said  defendant,  the  now  defendant,  of  the 
first  part,  the  said  E.  F.  of  the  second  part,  I.  K.  of  the  third  part,  N. 
O.  of  the  fourth  part,  and  P.  Q.  of  the  fifth  part ;  which  said  indenture 
bearing  date  the  day  and  year  aforesaid,  was  then  and  there  sealed  with 
the  seal  of  the  said  E.  F.  and  was,  within  six  months  then  next  following,  [•5931 
to  wit,  on,  &c.  in  due  *manner  enrolled  in  the  High  Court  of  Chancery 
of  our  said  lord  the  king,  (according  to  the  form  of  the  Statute  in  such 
case  made  and  provided,)  in  consideration  of  the  sum  of  5$,  of  lawful 
money  of  Great  Britain,  to  him  the  said  E.  F.  in  hand  then  and  there 
paid  by  the  said  N.  O.  he  the  said  E.  F.  at  the  request  and  by  the  di- 
rection and  appointment  of  the  said  J.  K.  testified  as  therein  mentioned, 
did  bargain  and  sell,  and  the  said  E.  F.  did  grant,  bargain,  sell,  and  con- 
firm unto  the  said  N.  O.  (amongst  other  things)  the  said  manor,  of,  &c. 
with  the  appurtenances,  in  the  county  aforesaid,  to  have  and  to  hold  the 
same  to  the  said  N.  O.  and  his  heirs  and  assigns,  to  the  use  and  behoof  of 
the  said  N.  O.  and  his  heirs  and  assigns  for  ever,  to  the  intent  and  purpose 
that  the  said  N.  O.  might  become  perfect  tenant  of  the  fireehold  of  the 
said  manor,  with  the  appurtenances.  And  it  was  thereby  agreed  that 
the  said  P.  Q.  should,  before  the  end  of  that  present  Easter  Term,  or  of 
some  other  subsequent  Term,  sue  forth  a  writ  of  entry  against  the  said 
N.  O.  in  order  to  have  a  recovery  sufiered  of  the  manor,  of,  &c.  sur  dis^ 
seisin  en  le  post  And  that  the  said  recovery  when  sufiTered  should  be 
and  enure  to  the  use  of  the  said  C.  D.  the  now  defendant,  and  his  assigns, 
for  and  during  the  term  of  his  natural  life,  and  the  remainder  thereof  to 
the  use  of  the  said  J.  K.  his  heirs  and  assigns  for  ever.  And  the  said  There- 
defendant  futher  says,  that  afterwards,  to  wit,  in Term,  in  the ©every. 

year  of  the  reign  of  our  lord  the  now  king,  a  writ  of  entry  sur  disseisin 
en  le  post,  was  sued  out,  and  a  common  recovery  in  due  form  of  law  suf- 
fered, of  the  said  manor,  with  the  appurtenances,  in  pursuance  of  the 
said  indenture,  wherein  the  said  P.  Q.  was  demandant,  against  the  said 
N.  O.  tenant,  and  the  said  N.  O.  vouched  to  warranty  the  said  defendant 
(the  now  defendant)  who  appe^ured  and  vouched   to  warranty  the  said  J. 

K.  who  appeared  and  vouched  to  warranty ,  the  common  vouchee, 

and  a  writ  of  seisin  was  thereupon  awarded  to  the  said  P.  Q.  and  the 
sheriff  of  the  same  county  returned  the  same  writ  executed  ;  as  by  the  re- 
cord and  proceedings  thereof  remaining  in  the  court  of  our  said  lord  the 
king,  of  the  bench  here  to  wit,  at  Westminster,  more  fully  appears. 
And  the  said  defendant  further  saith,  that  the  said  J.  K.  and  all  those 
whose  estate  he  now  hath,  and  at  the  said  several  times  when,  &c.  had  of 
and  in  the  said  manor,  with  the  appurtenances,  fix)m  time  whereof  the 
memory  of  man  is  not  to  the  contrary,  have  had,  and  have  used,  and 
been  accustomed  to  have,  and  of  right  ought  to  have  had,  and  the  said 
defendant  who  is  so  seised  of  the  said  manor,  with  the  appurtenances,  for 
the  term  of  his  life  as  aforesaid,  still  of  right  ought  to  have,  &c. — [Here 
the  subject-matter  of  the  prescription  was  stated,] 


♦584 


DECLABATI0N8  IN   COVENANT. 


THB  TI- 
TLC,  AHD 

■  OW    AC- 
^UlRKD. 

The  like 
more  fully 
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K.  H.  and 
M.  vouch 
J.  Z.  the 
■on. 


J.  Z. the 
son  vou- 
ches R. 
H. 

[•585] 


R.  H.  de. 

fends. 


[After  stating  that  jR.  H,  and  M.  by  fine  became  seised,  ^proceed  as 
follows  :] — ^And  the  said  R.  H.  and  M.  being  so  seised,  N.  Z.  and  J.  M. 

afterwards,  to  wit,  in  the  same  Term  of  St.  Michael,  in  the year  of 

the  reign  aforesaid,  in  the  said  court  of  the  Bench,  before ,  and  his 

companions,  justices  of  the  bench  aforesaid,  impleaded  the  said  R.  H.  and 
M.  in  a  plea   of  land  of  the  aforesaid  manor  and  tenements    (amongst 
other  things)  by  the  writ  of  the  said  lady  the  queen,  of  entry  upon  dis- 
seisin en  le  post,  in  the  same  court  returnable  and  duly  returned,  and 
the  said  R.   H.  and  M.  and  N.  Z.  and  J.  M.  parties  to  the  said  writ  m 
the  said  court  in  due  manner  appearing,  and  the  said  R.  H.  and  M.  so 
being    seised  of  the  manor  and   tenements,  with  the  appurtenances,  in 
their  demesne  as  of  fee  as  aforesaid,  the  said  N.  Z.  and  J.  M.  then  de- 
claring upon  the  said  writ,  in  their  proper  persons  demanded  against  the 
said  R.  H.  and  M.  the  manor  and  tenements  aforesaid,  with  the  appurte- 
nances, (amongst  other  tilings)  by  the  names  and  descriptions  aforesaid, 
as  their  right  and  inheritance,  and  into  which  the  said  R.  H.  and  M.  had 
not  entry,  unless  after  the  dissebin,  of  which  R.  H.  thereof  unjustly  and 
without  judgment  had  made  to  the   said  N.  Z.  and  J.  M.  within  thirty 
years  then  last  past ;  and  whereupon  they  said  that  they  were  seised  o{ 
the  manor  and  tenements  aforesaid,  with  the  appurtenances,  in  their  de- 
mesne as  of  fee  and  right,  in  time  of  peace  in  the  time  of  the  said  then 
queen,  by  taking  the  profits  there6f,  to  the  value  of,  &c.  and  into  which, 
&c.  and  thereupon  they  brought  suit,  be.     And  the  said  R.  H.  and  M. 
in  their  proper  persons,  came  and  defended  their  right,  when,  &c.  and 
thereupon   vouched  to  warranty  J.  Z.  gentieman,  son  and  heir  apparent 
to  the  said  J.  Z.  esquire,  which  said  J.  Z.  the  son  present  then  *  in  court, 
by  H.  M.  W.  esquire,  his  guardian,  which  said  H.  M.   W.  was  admitted 
by  the  said  court  of  the  said  queen,  to  appear  for  the  said  J.  Z.  the  son 
being  then  under  age,  as  the  guardian  of  the  said  J.  R.  the  son,  the  ma- 
nor and   tenements  aforesaid,  with  the  appurtenances,  to  them  warranted, 
&c.  arnd  thereupon  the  said  N.  Z.  and  J.  M .  demanded  against  the  said 
J.  Z.  tenant,  by  his  own  warranty,  the  manor  and  tenements  aforesaid, 
with  the  appurtenances,  in    form  aforesaid,    &c.      And  whereupon  they 
said  that  they  were  seised  of  the  manor  and  tenements  aforesaid,  with  the 
appurtenances,  in  their  demesne  as  of  fee,  in  time  of  peace,  in  the  time 
of  the  said   queen,  by  taking  the  profits  thereof,  &c.  and  into  which,  &c. 
and  thereupon  they  brought  suit,   &c.     And  the  aforesaid  J.  Z.   tenant, 
by  his  own  warranty,  defended  his  right,  when,  &c.  and  thereupon  *fur- 
ther  vouched  to  warr^ty,  R.  H.  who  was  present  there  in  court,  in  his 
proper  person,  and   freely,  the  manor  and  tenements  aforesaid,  with  the 
appurtenances,  to  him  warranted,   &c.     And  thereupon   the  said   N.  Z. 
and  J.  M.  demanded  against  the  said  R.  H.  tenant,  by  his  ow^n  warranty, 
the  manor  and  tenements   aforesaid,  with  the  appurtenances,  in  form  afore- 
said, &c.     And  whereupon  they  said  that  they  themselves  were  seised  of 
the  manor  and  tenements  aforesaid,  with  the  appurtenances,  in  their  de- 
mesne as  pf  fee  and  right  in  the  time  of  peace,  in   the  time  of  tlie  said 
then   queen,  by  taking  the  profits  thereof,  to  the  value,  &c.  and  thereupon 
they  brought  suit,  fcc.     And  the  said  R.  H.  tenant  by  his  own  warranty, 

(Q  This  form  is  precisely  as  pleaded  in    the  notes,  ante,  580,  502 ',  and  1  Hen.  Bla. 
Onuam  v.    Morewood,  3  East,  346.— See    305. 
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defended  his  right,  when  &c.  and  said  that  the  aforesaid  R.  H.  did  not   tbs  ti- 
disseise  the  aforesaid  N.  Z.  and  J.  M.  of  the  manor  and  tenements  afore-  V'^J,^^!? 

HOW    AC" 

said,  with  the  appurtenances,  as  the  aforesaid  N.  Z.  and  J.  M..  by  their    quiuD. 
writ  and  count  aforesaid  above  supposed,  and  of  this  he  put  himself  upon 
the  country  ;  and  the  aforesaid  N.  Z.  and  J.  M.  thereupon  craved  leave 
to  imparl,  and  they  had  it ;  and  afterwards  the  aforesaid  N.  Z.  and  J.  M. 
came  again  there  into  court  in  that  same  Term,  in  their  proper  persons, 
and  the  aforesaid  R.  H.  though  solemnly  called,  came  not  again,  but  de- 
parted, m  contempt  of  the  court,  and  made  default.     Therefore  it  was  Jod^f- 
then  considered  that  the  aforesaid  N.  Z.  and  J.  M.  should  recover  their  ™®'*'' 
seisin  against  the  aforesaid  R.  H.  and  M.  of  the  manor  and  tenements 
aforesaid,  with  the  appurtenances,  and  that  the  aforesaid  R.  H.  and  M. 
should  have  of  Uie  land  of  the  said  J.  Z.  the  son,  to  the  value,  be.  and 
that  the  said  J.  Z.  the  son,  should  further  have  of  the  land  of  the  said 
R.  H.  to  the  value,  &c.  and  the  said  R.  H.  in  mercy,  &c.     And  there-  Writ. 
upon  the  said  N.  Z.  and  J.  M.  prayed  a  writ  of  the  lady  the  queen,  to 
be  directed  to  the  sheriff  of  the  county  aforesaid,  to  cause  them  to  have 
full  seisin  of  the  manor  and  tenements  aforesaid,  with  the  appurtenances, 
and  it  was  granted  to  them,  returnable  there',  on,  &c.     At  which  day  Retam. 
came  there  bto  court  the  aforesaid  N.  Z.  and  J.  M.  in  their  proper  per- 
sons, and  the  sheriff,  to  wit, ,  esquire,  then  returned,  that  he,  by  vir- 
tue of  the  writ  aforesaid  to  him  directed,  on,  &c.  then  last  past,  did  cause 
the  said  N.  Z.  and  J.  M.  to  have  full  seisin  of  the  manor  and  tenements 
aforesaid,  with  the  appurtenances,  as  by  that  writ  he  was  commanded, 
&c. :  as  by  the  record  and  process  thereof  in  the  court  of  our  said  lord 
the  king,  of  the  Bench,  at  Westminster,  now  remaining,  appears :  which 
said  recovery  as  to  the  coals  and  iron  stone  being  within  or  *under  any    P586] 
part  of  the  said  lands  and  tenements  in,  be.  (except  the  coals  and  iron  ^"^^  ®^ 
stone  being  within  or  under  any  of  the  messuages,  buildings,  orchards, 
and  gardens,  which  were  then  standing  and  being  upon  any  of  the  said 
lands  and  tenements,)  with  free  liberty  of  ingress  and  egress  into  the  said 
premises,  in   places  convenient  for  the  getting  and  digging  for  the  same 
coals  and  iron  stone,  and  for  the  stacking  the  same  in  places  near  where 
the  same  should  be  gotten,  until  they  might  conveniently  be  sold,  or  be 
carried  away,  off  and  from  the  said  premises,  was  had  and  suffered,  to  the 
use  of  the  said  J.  Z.  the  father,  for  and  during  the  term  of  fourscore 
years,  if  he  so  long  did  live,  the  remainder  thereof  to  the  use  of  the  said 
J.  Z.  the  son,  and  to  the  heirs  male  of  his  body  lawfully  begotten  and  to 
be  begotten,  and  for  default  of  such  issue,  to  the  use  of  the  second,  third, 
fourth,  fifth,  sixth,  seventh,  and   eighth  sons  of  the  body  of  the  said  J.  Z. 
the  father,  begotten  or  to  be  begotten  severally  and  successively,  one  ader 
another  according  to  seniority,  and  to  the  several  and  respective  heirs 
male  of  the  body  of  such  sons,  respectively,  and  for  default  of  such  issue, 
to  the  use  of  the  said  J.  Z.  the  son,  and  to  his  heirs  forever,  to  wit,  at, 
&c.  (venue)  aforesaid.     By  virtue  of  which  said  recovery,  and  by  force  ^  ?he  fe-' 
of  the  statute  made  for  transferring  uses  into  possession,  the  said  J.  Z.  ther,and, 
the  father,  became  possessed,  amongst  other  things,  of  the  said  coals,  with  "eiflin  of 
the  hberties  and  appurtenances  thereto  belonging,  for  the  term  of    four-  gjon^nX 
score  years,  if  the  said  J.  Z.  the  father,  should  so  long  live  ;  and  the  said  Z.  the 
J.  Z.  the  son,  became  seised  thereof  in  his  demesne  as  of  fee  tail,  the  '?°*  ^y 
fiirther  remainder  and  reversion  thereof  belonging  as  before  limited ;  and  neorerj. 
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niK  n-  the  said  J.  Z.  and  fatiber,  being  so  possessed,  he  the  said  J.  Z*  the  fadier, 
HOW  Vc^  afterwards,  to  wit,  on,  &c.  in,  &c.  to  wit,  at,  &c.  (venue)  aforesaid,  was 
«timK».  created  a  knight  by  the  said  queen,  whioii  h<»ior  of  knighthood  the  said 
J.  Z.  the  father,  then  and  there  acc^ted.  And  the  said  Sir  J.  Z.  after- 
wards, to  wit,  on,  be.  in,  &c.  at,  &c.  (venue)  aforesaid,  died  without  any 
issue  of  his  body,  save  the  said  J.  Z.  the  son,  and  said  J.  Z.  the  son 
being  so  seised  as  aforesaid,  aftervArds  to  wit,  on,  be.  in,  be.  at,  &c. 
(venue)  aforesaid,  be. — [Lease  and  release  by  the  sen.] 

[•591]  •And  the  said  E.  F.  being  so  seised  as  aforesaid,  he  tiie  said  E.  F.  after- 
Title  bj  wards,  to  wit,  on,  be.  at,  be.  (vemte)  aforesaid,  duly  made  and  published 
fee  Bimple  his  ^^st  will  and  testament  in  writing  (n)  bearing  date,  be.  and  signed 
(m).  by  him  the  said  E.  F.  and  attested  and  subscribed  in  the  presence  of  the 

said  E.  F.  by  three  credible  witnesses,  according  to  the  form  of  the  Sta- 
tute in  such  case  made  and  provided  (o),  and  thereby  (amongst  other 
things)  gave  and  devised  the  said  demised  premises,  with  the  appurte- 
nances, unto  the  said  plaintiff,  to  hold  unto  and  to  the  use  of  the  said 
plaintiff,  and  his  heirs  and  assigns  forever.  And  the  said  E.  F.  afterwards, 
to  wit,  on,  be.  at,  be.  (venue)  aforesaid,  died  so  seised  of  the  reversion 
of  and  in  the  said  demised  premises,  with  the  appurtenances  as  aforesaid, 
without  altering  his  said  will,  as  to  his  said  devise  of  the  said  demised 
premises,  with  the  appurtenances.  Whereupon  and  whereby  (p)  the 
said  plaintiff  then  and  there  became  and  was  srised  c^  the  said  reversion 
in  his  demesne  as  of  fee.     And  being  so  seised,  be. 

[•592]       •And  the  said  defendant  being  so  possessed  of  the  said   demised  pre- 

h  tte^  *  mises,  with  the  appurtenances,  and  the  said  E.  F.  being  so  possessed  of 

real,  by     ^^^  said  reversion  as  aforesaid,  afterwards,  and  during  the  said  term  by 

will  (9).     the  said  mdenture  granted,  to  wit,  on,  be.  at,  be.  (venue)  the  said  E.  F. 

duly  made  and  published  his  last  will  and  testament  in  writing,  bearing 

date  the  same  day  and  year  last  aforesaid,  and  thereby,  amongst  other 

things,  gave  and  bequeathed  the  said  reversion  of  and  in  the  said  demised 

premises,  with  the  appurtenances,  unto  the  said  plaintiff  and  his  assigns, 

and  by  his  said  will,  he  the  said  E.  F.  then  and  there  appointed  G.  H. 

executor  thereof.     And  afterwards,  to  wit,  on,  be.  at,  be.   (vefiue)  he  the 

said  E.  F.  died  so  possessed  of  the  said  reversion  of  and  in  the  said  de- 

'     mised  premises,  with  the  appurtenances,  without  revoking  or  altering  the 

said  will  with  respect  to  the  said  bequest.     After  whose  death,  to  wit,  on, 

be.  at,  be.  (venue)  aforesaid,  the  said  6.  H.  duly  proved  the  said  last 

» 

(m)   See  the  forms,  2  Saand.  235,  6. — 1  pleading  a  will,  to  state  that  the  aoleioBi- 

Saund.  253.— Lil.  Ent.  133.— 7   East,  128.  ties  required  by  the  statutes  a^nst  fraada 

— 3  Wils.  130.     See  a  devise  for  the  resi-  have  been  observed,  see  the  case  of  Davis 

due  of   a  term  pleaded,  Mor^.   455,  461.  v.  Reeves,  Vern.  d^  Scriv.  497;  reported  1 

See  the  form  stating  a  title  by  devise  of  a  Bridgm.   Equity  Digest,  2d  edit.  611.    pi. 

copyhold  and  surrender  to  the  use  of  the  630. 
wiil,  ante,  5^.  (p)   No  assent  of  the  executor  is  to  be 

(n)    The    will  must  be  shown  to    have  stated  in  the  case  of  a  devise  of  a  Jreekold 

been  made  in  writing,  in  pursuance  of  the  interest,   Co.  Lit.  Ill   a. — 1    Sauad.   278| 

statutes  32  H.  8.  c.  1.  and  34  H.  8.  c.  5.— 1  note, 5.— 3  East,  120.— 7  East,324. 
Baund.  276  a.  n.  2.  (9)  This  form  is  framed  precisely  as  in 

(p)  29  Car.  2.  c.  3.  s.  5.  but  neither  this  the  case  of  Mackay,  v.  Mackieth,  2  Chit, 

nor  the  statute  of  Wills  need  be  referred  Rep.  471.— See  abo  1  Sattad.  5276.-^  Id. 

lo.   Dyer,   85   b.      Jt  is  not  necessary  in  21. 
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wUl  and  Vwiammt,  aad  took  ufNon  himself  the  burthen  of  the  exdoution   ^hb  ti- 
thereof  (r),  and  then  and  there  assented  (s)  to  the  said  bequest  of  the  ho'I^'^J^^ 
said  reversion  to  the  said  plaintiff,  whereby  the  said  plaintiff  became  and    «uirkd. 
was  possessed  (t)  of  the  said  reversion  of  and  in  the  said  demised  pre* 
mises,  with  the  appurtenances,  to  wit,  at,  be.  (venue)  aforesaid.    And 
being  so  possessed,  be. 


♦DECLARATIONS  LN  DETINUE.  [•598] 


EUmbarough. 

next  after in  Fiwt 

Termy —  Will.  4.      count  on  a 


b&ilment 


(uf),  ^to  wit).     A.  B.  complains  of  C.  D.  being  in  the  custody  J'**^" 


re- 


of  the  marshal    of  the  Marshalsea  of  our  lord  the  now  king,  before  the  delivered 
king  himself,  of  a  plea,  that  he  render  to  the  said  A.  B.  certain  goods  ^^  requeit 
and  chattels   [oTy  *'  deeds   and  writings,"  according  to  the  fact,]   of  the  ^'^^' 
said  A.  B.  of  great  value,  to  wit,  of  the  value  of  £ —  of  lawful,  be. 
which  he  unjustly  detains  from>  him  (x).     For  that  whereas  the  said  plain- 
tiff heretofore,  to  wit,  on,  (V),  be.  at  (z),  be.  (venue)  delivered  to  the 
said   defendant  certain  gooas  and  chattels,  to  wit,  be.  (a)   of  the  said 
plaintiff,  of  great  value   (6),  to  wit,   of  the  value  of  £ —  *bf  lawful    [•994J 
money  of,  be.  to  be  re-delivered  by  the  said  defendant  to  the  said  plain- 
tiff, when  he  the  said  defendant  should  be  thereunto  afterwards  request- 
ed (c)  ;  yet  the  said  defendant,  although  he  was  afterwards,  to  wit,  on 

(r>  It  if  neoetMury  to  ■tate  the  pvoof  of.  dtUinafrom  him^  and  therwup^n  tk*  miid  4* 

the  Will,  2  Sim.  716.     See  tiie  precedent,  1  B.  by  E.  F.  his  attorney,  complains  against 

Sannd.  106,  7.     See  form  where  one  of  the  the  said  C,  D.  for  that  tohereas,  ^" 
deviaeet  difdaimed  by  deed  the  eitate  de-        (y)  The   day  is  not   material,  unless  it 

yiied,  3  B.  4^  A.  31.  constitale  part  of  the  contract. 

{s)  In  case  of  a  bequest  of  chattel  real,        (z)  The  venue  being  transitory^  the  pre- 

tfae  legatee  mast,  in  pleading,  aver  the  aa-  ctse  place  is  immaterial. 
sent  of  the  ezecator,  which  is  necessary  to        (a)  As  to  the  certainty  necessary  in  the 

▼est  the  legal  interest  in  him  ;  see  1  Saund.  description  of  the  chattels,  2  Saand.  47  b. 

278,  n.  5. — See  snpra,  n.  (p).  — Co.  Lit.  286  b. — fiac.  Ab.  tit.  Detinae, 

(0  Ante,  574,  and  2  Sannd.  21.  B.— Com.  Dig.  tit.  Pleader.  2  X.  2.    The 

(«)  Com.  Dig.  pleader.  2  X.  2.  Mode  of  date  of  a  deed,  &c.  need  not  be  stated,  1 

Declaring,  1  New  Rep.  140.— See  the  forms  WUs.  116.— See  WiUes*  Rep.  126.  12  Mod. 

in  Detinue,  Morg.  581.-4  T.  R.  229.-7  9.— 2  Vent.  78. 

Wentw.  647. — Woodd.  106. — 1  New   Rep.        (b)   The    declaration   may   mention   the 

140^ — Willes  119,  and  ui  trover^  post^  835.  value  of  every  particular,    of  all  in  gross, 

When  this  action  lies  in  general,  and  its  Com.    Dig.  tit«   Pleader,  2  X .  2. — 2   Bla. 

properties,  see  ante,  vol.  i.  Index,  Detinue.  Rep/  853 ;   and  the  latter  is   most  usual. 

(io)  The  vemie  is  transitory.    Com.  Dig,  Formerly   a    distinction    was  taken    as  to 

Action,  N.  6,  unless  against  justices  of  the  price  and  valme,  in  the  description  of  ani- 

peace,  &c.  fnate  and  inaninuUe  chattels,  Cro.  Jac.  130 ; 

(z)  In  C.  P.  the  form  runs,  "  C.  D.  teas  but  this  is  no  lon^r  attended  to,  Bac.  Ab. 

summoned  to  answer  A.  B,  of  a  plea^  that  tit.  Trover,    F. — N.  B.  88.  M.    and  value 

he  render  to  the  said  A,  B,   certain  goods  appears  in   all  cases  to  be'  the  preferable 

and  chattels  lor^  **  deeds  and  writings*']  of  description. 
great  value^  to  wit,  ^.  which   ha  ur^ustly        (c)  The  contract  of  bailment    must    be 


094  dbglabahoms  in  dbtikue. 

I'       the  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  requested  by  the 
oxTiNvx.  g^jj  plaintiff  so  to  do  (rf)  hath  not  as  yet  delivered  the  said  goods  and 
chattels,  or  any  of  them,  or  any  part  thereof,  to  the  said  plaintiff,  but  hath 
hitherto  wholly  neglected  and  refused,  and  still  doth  neglect  and  refuse  so 
to  do,  and  still  unjustly  detains  the  same  from  the  said  plaintiff,  to  wit,  at, 
count  on   ^^'  (venue)  aforesaid.     And  whereas  also  the  said  plaintiff  heretofore,  to 
aioppoa-    wit,  on,  &c.  aforesaid,  at,  &c.  (venue)  aforesaid,  was  lawfidly  possessed  of 
ed  finding  certain  other  goods  and  chattels,  to  wit,  &c.  of  great  value,  to  wit,  of 
^*^'  the  value  of  £ —  of  like  lawful   money  as  of  his  own    property,  and 

being  so  possessed  thereof,  he  the  said  plaintiff  afterwards,  to  wit,  on, 
'  &c.  aforesaid,  at,  &c.  (venue)  aforesaid,  casually  lost  the  said  goods  and 
chattels,  out  of  his  possession,  and  the  same  afterwards,  to  wit,  on,  &c. 
aforesaid,  at,  &c.  (venue)  aforesaid,  came  to  the  possession  of  the  said 
defendant  by  finding  (/)  ;  yet  the  said  defendant  well  knowing  the  said 
last-mentioned  goods  and  chattels  to  be  the  property  of  the  said  plaintiff, 
and  of  right  to  belong  and  appertain  to  him,  hath  not  as  yet  delivered 
the  said  last-mentioned  goods  and  chattels,  or  any  or  either  of  them,  or 
any  part  thereof,  to  the  said  plaintiff,  although  he  was  afterwards,  to  wit, 
on,  ^c.  at,  &c.  (venue)  aforesaid,  requested  by  the  said  plaintiff  so  to 
do,  but  hath  hitherto  wholly  refused  so  to  do,  and  hath  detained,  and  still 
doth  detain  the  same  from  the  said  plaintiff,  to  wit,  at,  &c.  (venue)  afore- 
said. To  the  damage  of  the  said  plaintiff  of  £ —  (g)  and  therefore  he 
brings  his  suit,  be. 

[*595]  * —  (to  wit)  A.  B.  complains  of  C.  D.  being,  &c.  of  a  plea  that  he 
Debt  and  render  to  the  said  A.  B.  the  sum  of  £ —  of  lawful,  &c.  which  he  owes 
in  the^  to  and  unjustly  detains  from  him,  and  also  that  he  render  to  him  the  said 
nme  dec  A.  B.  a  certain  indenture  of  lease  of  the  said  A.  B.  bearing  date,  &c. 
laration  which  he  unjustly  detains  from  him  ;  for  that  whereas,  [here  insert  the 
counts  in  debt,  and  the  conclusion  as  ante,  16,  19,  384,  omitting  the 
words  "  to  the  damage,  &c.''  and  then  insert  the  counts  in  detinue  for  the 
lease,  fyc,  as  in  the  last  form  to  the  end,  and  conclude,  "  to  the  damage," 
&c.] 

tralj  stated ;  see  the  forms,  3  Woodd.  106.  for  detaining  the  same,  Cro.    Jac.   G26 — 

—1  New  Rep.  140.— WiHes'  Rep.  119.  Com.  Dig.  Pleader,  2  X.  12,  a  som  should 

(d)  The  forms  in  1  New  Rep.  140. — 3  be  here  inserted  to  coyer  the  real  valae. 
Woodd.   106— Willes,  119,  do  not  state  a  (k)  That  debt  and  detinue  maybe  join- 
special  request;  bat  from    Willes,  118 — 5  ed,  see  2  Saund.  117  b. — Bro.  Joinder  in 
T.  R.  409,  it  should  be  averred  ;  and  see  Action,  97,  and   for  the  forms  see  Brownl. 
the  form  in  7  Wentw.  635,  6, 7.  Red.  186  — Rast.  150.     When  a  defendant 

(«)  Com.  Dig.  Pleader,  2  X.  2.     See  the  has  in   his  possession   personal     property, 

forms,!   New.  R.  140.— Willes'  Rep.  118.  formerly  of  the  plaintiff,  and  it  be  doubtful 

— 4  T.  R.  229,  and  the  notes  to  the  preced-  whether  a   contract   bj  the   defendant  for 

ing  count.  the  purchase   thereof  can   be  proved,  it  is 

(/)  This  is  not  traversable.     1  New  R.  advisable  to  insert  a  count  in  dekt  for  goods 

140.-:— Ante,  vol.  I.  Index,  Detinue. — Doct.  sold,  and  another  count  in  dttinuB  for  the 

Plac.  tit    Detinue.  chattel,  in  order  that  the  plaintiff  may  re- 

(^)    As  the  judgment    in  this  action    is  cover  on  one  ground  or  the  other;  and  ma- 

conditional  to  recover  the  specific  chattel,  ny  other   cases  may  occur,  in   which  thu 

or  in  case  it  be  not  forthcoming,  damages  joinder  of  action  may  be  advisable. 


(*). 
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^DECLARATIONS  IN  CASE. 


EUenboTough. 


next  after in  Begin- 


-Term,  -  ma.  4.  (t).      ^^ 

(to  wit.)     A.  B.  complains  of  C.  D,  bemg  in  the  custody  of  the  sion  of  a 

marshal   of  the  Marshalsea  of  our  lord  the  now  king,   before   the   king  ^«c^»- 
himself,  of  a  plea  of  trespass  on  the  case.     For  that  whereas,  Sec. —  c«»*or- 
[Here  state  the  cause  of  action,  and  conclude  as  foUows :] — ^To  the  da-  trover  in 
mage  of  the  said  plabtiff  of  £ —  (Ic),  and  therefore  he  brings  his  suit,  &c.  ^*  ^' 

Pledges,  &c. 

£i  the  Common  Pleas. 

next  after in  ?^*  ^'Je 

Term,  —  WiU.  4.  (I).      *"*  ^'  ^^ 


(to  wit.)     C.  D.  was  attached  to  answer  A.  B.  of  a   plea  of 

trespass  on  the  case,  and  thereupon  the  said  A.  B.  by  E.  F.  his  attorney, 
complains,  for  that  whereas,  &c. — [State  cause  of  action,  and  then  con^ 
dude  as  follows  .*] — ^Wherefore  the  said  plaintiff  saith  that  he  is  injured, 
and  hath  sustained  damage  to  the  amount  of  £ —  (m),  and  therefore  he 
brings  his  suit,  &c. 


I.    FOR  TORTS  TO  THE  PERSON:  ro»E..F- 

IHO    MI»- 
CHIKYOVI 

I.    FOR  KEEPnrO  MISCHIEVOUS  ANIMALS.  ANiMALf. 

[Commencemisnt  as  ahove.^ — ^For  that  whereas  the  said  defendant,  here-  f^^  ^^P- 
tofore,  to  wit,  on,  &c.  {day  of  injury  or  about  it)  *and  from  thence,  JJ^/to^* 
for  a  long  space  of  time,  to  wit,  until  and  at  the  time  of  the  damage  and  bite  man- 
injury  to  the  said  plaintiff  as  hereinafter  mentioned,  to  wit,  at,  &c.  (ye-  ^iitSl}: 
nue)  wrongfiilly  and  injuriously  did  keep  a  certam  dog,  he  the  said  de-  I  ^  J 
fendant,  during  all  that  time,  well  knounng  that  the  said  dog  then  was 
[used  and  accustomed  ^to  attack  and  bite  mankind  (o),]  to  wit,  at,  &c. 

(i)  As  to  the  title,  see  tnte,  12,  n.  a.  denee,  219. — Com.  Dig.  Pleader,  2  P.  2.— > 

(k)    A    sam  sufficient  to  cover  the  real  Com.  Dig.  Action  upon  the  Cafe  for  Negli- 

damage.  gence,  A.  5.^3  C.  &.  P.  138.— 9  East,  2B1. 

(0    Ante,  12,  n,a,  —2  Stra.  1264.— 4  Campb.  198.— 1  Stark. 

(m)  Supra,  n.  k.  285.— 1  B.  <fe  C.  620,  8.  C— 1  Esp.  203. 

(»)    As '  to  the  liability  of  the  owner  of  See  the  forms,    Plead.    Ass.  117. — Morg. 

animals  for  mischief  done  by  them,  see  an-  443. — 8  Wentw.  Index,  23. 
te,  vol.  i.  Index,  *'  Animals."    1  Burn,  J.         (o)  This  scienter  must  be  alleged  and 

26th,  edit  tit.  '«  Dogs."— Koaooe  on  Ey'u  proyed,  1  M.  &  S«  238.— Dyer,  25  b.  29  a. 

Vol.  n.  59 
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roR  Ki»F-  (venue)  aforesaid  ;  and  which  said  dog  aderwards,  and  whilst  the  said  de- 

onKYoui  ^^>iclant  so  kept  the  same  as  aforesaid,  to  wit,  on,  &c.  aforesaid,  at,  &c. 

▲1IIMAL8.  (venue)  aforesaid,  did  attack  and  bite  the  said  plaintiff,  and  did  then  and 
there  greatly  lacerate,  hurt,  and  wound  one  of  the  legs  of  him  the  said 
plaintiff;  and  thereby  he  the  said  plaintiff  then  and  there  became  and  was 
sick,  sore,  lame,  and  disordered,  and  so  remained  and  continued  for  a 
long  space  of  time,  to  wit,  for  the  space  of  six  months  then  next  follow- 
ing, during  all  which  timie  he  the  said  plaintiff  thereby  suffered  and 
underwent  great  pain,  and  was  thereby  then  and  there  hindered  and  pre- 
vented from  performing  and  transacting  his  lawful  affairs  and  business  hj 
him  during  that  time  to  be  performed  and  transacted ;  and  also,  by  means 
of  the  premises,  he  the  said  plaintiff  was  thereby  then  and  there  put  to 
great  expense,  costs,  and  charges,  in  the  whole  amounting  to  a  large  sum 
of  money,  to  wit,  the  sum  of  £ — ,  in  and  about  endeavoring  to  be  cured 
of  the  said  wounds,  sickness,  lameness,  and  disorder  so  occasioned  as 
aforesaid,  and  hath  been,  and  is,  by  means  of  the  premises,  otherwise 
greatly  injured  and  damnified,  to  wit,  at,  &c.  (venue)  aforesaid. — [Add  a 
count,  stating  that  the  dog  ^^  was  of  a  ferocious  and  mischievous  nature," 
and  another  for  not  keeping  the  dog  properly  secured  or  fed,  as  thtfacU 

[*598]    may  6e.] — ^To  ''^the  damage  of  the  said  plamtiff  of  £ —  and  therefore  be 
brings  his  suit,  &c. 

Pledges,  &c. 

for\eep-        [Same  as  the  last  precedent   to  the   asterisTc.l — ^To  hurt,  chase,  bite, 
ing  a  dug  worry,  and  kill  sheep  and  lambs  (9),  which  said  dog  afterwards,  to  wit,  00 
*u*^i"b*te   ^^  ^^y  ^^^  y®*^  aforesaid,  and  on  divers  other  days  and  times,  between 
■beep  or     that  day  and  the  day  of  commencing  this  suit,  to  wit,  at,  &c.  (oenw) 
other  II  i  aforesaid,  did  hunt,  chase,  bite,  and  worry  divers,  to  wit,  [one  hundred] 
'  ^^'    sheep  and  [one  hundred]  lambs  of  the  said  plaintiff,  of   great  value,  lo 
wit,  of  the  value  of  £ — ,  there  then  found  and   being  ;  by  means  whereof, 
divers,  to  wit,  [fifty]  of  the  said  sheep,  and  [fifty]  of  the  said  lambs  of 
the  said  plaintiff,  being  of  great  value,  to  wit,  of  the  value  of  £ — ,  thai 
and  there  died,  and   became  of  no  value  to  the  said  plaintiff,  and  the  resi- 
due of  the  said  sheep  and  lambs  of  the  said  plaintiff,  being  also  of  great 
value,  were  then  and  there  greatly  terrified,  damaged,   and  injured,  and 
rendered  of  no  use  or  value  to  the  said  plaintiff,  to  wit,  at,  &ic.  {ttmi) 
aforesaid. — [Aid  a  count  or  more,  as  suggested  in  form^  ante,  597.] — ^To 
the  damage,  &c. — [  Conclusion  as  ante,  596.] 

—2   Salk.    662—2    Stra.     1264—1     Lord  the  dog  was  of  a  « ferociouB  and  miwhie- 

Rnyni.  606.-12  Mod.  332—1  Lutw.  90.—  voug  nature."     1  B.  &  A.  621. 

Crf>.  Car.  487.     What  is  or  is  not  sufficient  (p)   See  the  doU*b  to  the  Uft  preefdent, 

evidence  of  the  defendant's  knowledge  of  ante,  5C6,  7,  and  Burn,   J.   26lb  edit  tit 

the  propensity,  see  2  Stra.   1264.    2  £t<p.  «*  Dogs.'* 

R,.p    4h2.— Com    Dig    Action  on  the  Case  {q)   See   ante,  506,   7.     If  ihere  be  no 

f.-r   Nfgligence,  A.  .5 — 4   Campb.   198. — \  evidence  of  the  deftndant's  hsvinf  notice 

Stark.  285  —3  C.  &  P.  138.     It  mny  be  ad-  of  the  dog's   rropenait?  to  kilt  the  particn- 

visable  to  add    a  count  for  not  keeping  the  lar  cattle  i^hicb  have  been  injured,  it  oiay 

d«ig  properly  secured,  2  Enp.  Rep.  482  ;  or  be  advisable  to  state  what  particular  mis- 

pr<  perly  fed.     See  the  precedents,  Fl.  Ass.  chief  he   had   done   before,   1   Ld.  Rtyni. 

105.— 2  Rich.  C.  P.  173.— Morg.  442.— Lil..  110.— Salk.  J3;  or  to  atote  a  prftpenailv  to 

£nt.  29.     An  averment  that  the  dogs  were  injure  animals  in  general,  see  12  Mod.  335, 

accustomed  to  bite  sheep,  U  not  supported  6. — Ld.   Raym.  608 — I  Saik.   13— 2  £»!»• 

by  proot  they  were  ferocioas  and  used  to  Rep.  482,  which  would  be  sufficient,  if  act 

bite  men,  IB.   &  A.  621  ;  2  Stark.  214,  S.  specially  demurred  to,  1  M.   &  S.  S3»-l 

C. ;  and  it  would  be  sufficient  to  state  that  Ld.  Raym.  1U9. 
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FOR  PUB* 
LIO   IIUI- 

n.    FOR  PUBUC  NXnSANCES.  a'^b"' 

the  occa* 

[Commencement  as  ante,  596.] — ^For  that  whereas  the  said  defendant,  PJ^'  ^'^^ 
before  and  at  the  time  of  the  committing  of  the  ^grievance  hereinafter  joining  a 
next  mentioned,  was  possessed  of  a  certain  messuage,  with  the  appurte-  public 

nances,  situate  and  being  in  a  certain  street  called in  the  parish  of  Jjjjjn^ 

in  the  county  of which  said  street,  at  the  time  of  tlie  commit-  rubbish 

ting  of  such  grievance,  and  from  thence  hitherto  hath  been,  and  still  is,  a  ***5'**?' 
common  public  street  and  highway,  for  all  persons  to  go,  return,  pass,  and  pi^rnti^ 
repass,  in,  by,  and  with  coaches,  chariots,  and  other  carriages,  at  their  free  wai  over- 
will  and  pleasure,  to  wit,  at,  &c.  (venue)  yet  the    said  defendant,  well  j^^'n^**  "> 
knowing  the  premises,  whilst  he  was  so  possessed  of  the  said  messuage,  riaff«*  (r). 
with  the  appurtenances  as  aforesaid,  to  wit,  on,  &c.  (day  of  injury,  or    [•SW] 
about  it)  at,  &c.   (venue)  aforesaid,  wrongfully  and  unjustly  put  and  placed 
divers  large    quantities    of  materials,  dirt,  and  rubbish  in  the  said  street, 
near  to  the  said  messuage,  and  wrongfully  and  injuriously  kept  and  con- 
tinued the  same  therein,  and  during  the  night-time  of  that  day,  without 
6xing  or  placing,  or  causing  to  be  fixed  or  placed,  any  light  or  signal  at 
or  near  such  dirt  or  rubbish,  to  denote  or  show  that  the  same  were  so  there 
as  aforesaid,  by  means  and  in  consequence  of  which  said  negligence  and  ^ 
improper  conduct  of  the  said  defendant  in  that  respect,  afterwards,  to  wit, 
m  the  night-time  of  the  said  day,  to  wit,  at,  &c.    (venue)  aforesaid,  a  cer- 
tain carriage  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of 
£ — with  the  said  plaintiff  therein,  then  and  there  going  and  passing  in  and 
through  the  said  street,  was  accidentally  driven  upon  and  against  the  said 
dirt  and  rubbish,  and   was  thereby  then  and  there  overturned,  by  means 
whereof  the  said    plaintiff  then  and  there  became  and    was  greatly  hurt 
bruised,  cut,  and  wounded,  and  sick,  sore,  l^c. — [Same  damage,  as  ante, 
597,  and  if  the  plaintiffs  carriage  were  injured,  state  suck  damage,  and 
the  expense  of  repair,]  to  wit,  at,  ^c.  (venue)  aforesaid. 

And   whereas  also,  before  and   at  the  time  of  the  committing  of  the  8*«<>n* 
grievance  by  the  said  defendant  as  hereinafter  mentioned,  there  was,  and  omittiDg 
from  thence  hitherto  hath  been,  and  still  is*,  a  certain  other  common  and  the  state- 

meDt  of 

(r)  See  forms,  B  Wentw.  428. — 2  Rich,  pany  contraeteJ  with  certain  pipe-layers  to  ^.n**. 
C.  r.  141,  2 — Morg.  4^8.    As  to  the  lia-  lay  down  pipes,  employed    workmen    by  -^         »  _ 
bility  of  the  occopier  in  a  case  of  this  na-  whose   negligence   an  accident  happened,  Qf^^ 
tore,  see  ante,  vol.  i.  Index,  tit.    **JViii-  Ld.  Ellenborough  held  the  company  liable,  kou-^ 
M«c«,  Undr^l  B.  dL  P.  404.— 2  H.  Bla.  3  Campb.  403,  and  see  1  SUrk.  189.    Hee, 
350. — Com.  Dig.  Action  on  the  Case  for  a  as  to  leaving  open  cellar  doors,  «&c.  the 
Nuisance.— 8    Wentw.    Index,  28,   72.-3  form  and  notes,  post,  600.    When  trustees 
Ctoupb.    398. — Burn,    J.    26th    edit.    tit.  of  a  public  road  are  not  liable,  see  4   M.  dt 
*«AiitMncs."      Where  A.  contracted   with  8.    27.— Ante,    vol.     i.    Ind.     ^^  Agents.** 
B.  to  repair  his  (A.'s)  house  for  a  stipula-  **  Trustees.'*     In  general  an  action  is   not 
ted  ium,  and  B.  contracted   with  C.  to  do  sustainable  for  a  public  nuisance,  unless  the 
the  work,  and  C.   with  D.  to  furnish  the  plaintiff  has  sustained  some  particular  da- 
materials,  and  the  servant  of  D.  brought  a  mage.  Com.  Dig.  Action  on  the  case  for  a 
quantity  of  lime  to  the  house,  and  placed  Nuisance,  C. — Co.  Lit.  56  a. — 9  Co.  112  b, 
Uia  the  road,  by  which  the  plaintiffscar-  113.— 2  T.  R.  667.-3  Wils.  412.— 11   East, 
riage  was  overturned  ;  it  was  held,  that  A.  61.— 12  East,  432.     4  M.  Sl  S.    101.^2 
was  liable  for  the  damage,  1   B.  &  P.  404,  Bingh.  156,  263.    See  the  form  and  notes, 
and  see  4  M.  db  S.  29.-5  B.  &,  C.  560.    So  post,  600,  for  obsUucting  a  highway, 
where  an  incorporated  water-worka  com* 
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vom  rvw"  public  highway,  in  the  parish  aforesaid,  for  all  the  Uege  subjects  of  our 

MTost'  ^^^  "^^^  ^®  ^^S>  ^  8^>  P^5>  ^°^  repass,  at  all  times  of  the  year,  at 
their  free  will  and  pleasure ;  yet  the  said  defendant,  well  knowing  the 
premises,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  to  wit,  at,  &c. 
(venue)  aforesaid,  wrongfully  and  unjustly  caused  to  be  put  and  placed  di- 
vers large  quantities  of  materals,  dirt,  and  rubbish,  in  the  said  lastHoaea- 
tioned  common  and  public  highway,  whereby  the  said  plaintiff,  being  a 
liege  subject  of  our  said  lord  the  king,  lawfully  passing  in  and  along  the 
said  last-mentioned  highway  in  a  certain  carriage  was  then  and  there, 
with  great  force  and  violence,  overturned  in  the  said  last-mentioned  car- 
riage.  By  means,  be. — [Same  damage  a»  in  the  first  county  and  am^ 
dude  a$  ante,  596.] 

kt?a  hole      For  that  whereas  the  said  defendant,  before  and  on,  &c.  (day  of  k' 
(wUch      jury  or  about  it)  was  the  possessor  and  occupier  of  a  certain  messuage 
ledtode-  mjj  premises,  with  the  appurtenances,  situate  in  the  county  of  M.  and 
ceUa^  so   ^^^  ^  ^  certain  common  and  public  highway  there,  in  which  said  higb- 
badly  eov-  way  there  now  is,  and  before  and  on  the  same  day  and   year  aforesaid 
T'^'t^^^  there  was,  a  certain  hole,  opening  into  a  certain  cellar  and   vault,  of  and 
fell  down   belonging  to  the  said  messuage  and  premises  of  the  defendant,  to  wit, 
and  broke  at,   ^c.    (venue).     Yet  the  said  defendant,  well  knowing  the  premises, 
tIv  ^^       whibt  he  was  so  the  possessor  and  occupier  of  the  said  messuage  and  pre- 
mises, with  the  appurtenances,  and  whilst  there  was  such  hole  as  afore- 
said, to  wit,  on  the  day  and  year  aforesaid,  at,  &c.   (venue)  wrongfully 
and  unjustly  permitted  the  said  hole  to  be  and  continue,  and  the  same 
was  then  and  there  so  badly,  insufficiently,  and  defectively  covered,  that 
by  means  of  the  premises,  and  for  want  of  a  proper  and  sufficient  cover- 
ing to  the  said  hole,  the  said  plamtiff,  who  was  then  and  there  passing  in 
and  along  the  said  highway,  then  and  there  necessarily  and  unavoidably 
slipt  and  fell  into  the  said  hole,  and  thereby  the  left  leg  of  the  said  plain- 
tiff was  then  and  there  fractured  and  broken,  and  he  the  said  plaintiff  be- 
came and  was  sick,  sore,  lame,  diseased,  and  disordered,  and  so  remained 
.    and  continued  for  a  long  space  of  time,  to  wit,  from  thence  hitherto,  dur- 
ing all  which  time  he  the  said  plaintiff  thereby  suffered  and  underwent 
great  pam,  and  was  prevented  from  attending  to  and  transacting  his  ne- 
cessary and  lawful  a^irs  and  business,  by  him  during  that  time  to  be  per- 
formed and  transacted,  and  was  also,  by  means  of  the  premises,  forced 
^     and  obliged  to  pay,  lay  out,  and  expend,  and  did  pay,  lay  out,  and  ex- 
pend a  large  sum,  to  wit,  the  sum  of  £—  [state  enough]  in   and  about  the 
endeavoring  to  get  healed  and  cured  of  the  said  wounds,  sickness,  and 
disorder,  to  wit,  at,  be.  (venue). 

# 

(g)  The  occupier  of  a  house  is  bound  to  consequence  of  which  the  plaintiff  fell  in, 
rail  in  the  area,  and  if  an  accident  happen  and  broke  his  leg,  the  defendant  was  held 
it  is  no  defense  that  the  premises  had  been  liable,  6  Esp.  6. — 5  B.  &  C.  559.  In  a  late 
in  the  same  situation  for  many  years  be-  case,  it  was  held  that  a  tradesman  who  has 
fore  the  defendant  came  in  possession  of  a  cellar  opening  upon  the  public  street,  is 
them,  3  Campb.  396.  Where  the  tenant  of  bound,  when  he  uses  it,  to  take  reasonable 
a  house  was  bound  to  repair  it,  but  the  land-  care  that  the  flap  of  it  is  so  placed  and  le- 
lord  superintended  the  repairs,  and  the  cellar  cured,  as  that,  under  ordinary  cirenmstan- 
was  left  in  a  dangerous  state,  and  an  acci-  ces,  it  shall  not  fall  down :  but  if  the  trades- 
dent  happened,  the  landlord  was  held  lia-  man  has  so  placed  and  secared  it,  and  a 
ble,  4  Taunt.  649.  —  2  H.  Bla.  349.  8o  wrong-doer  throws  it  oyer,  the  tradesmaa 
where  the  defendant  had  employed  a  brick-  will  not  be  liable  in  damages  for  any  injory 
layer  to  make  a  sewer,  who  toft  it  open,  in  occasioned  by  it,  4  C.  &  r.  968. 
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For  that  whereas,  before  and  at  the  time  of  the  oonnnitting  of  the  'ob  ^ub- 
grievance  hereinafter  next  mentioned^  to  wit,  on,  &c.  {day  of  obstructuniy    ^^^^ 
or  about  it)  there  then  was,  and  from  thence  hitherto  has  been,  and  still  p^^  ^^  ' 
ought  to  be,   a  certain  conunon  and  public  bridle-way,  and  drift-way  [ac^  structin^^ 
cording  to  the  fact — if  the  way  was  for  all  purposesy  say  "  highway,"]  f  j^?*****^ 
in,  through,  over,  and  along  a  certain  close,  then  and   there  situate  and  ^a^, 
being  in  the  parish  of  B.  in  the  county  of  N.  for  all  the  leige  subjects  of 
our  lord  the  king  to  go,  return,  pass,  and  repass,  on  foot  and  with  cattle, 
at  all  times  of  the  year,  of  their  free  will  and  pleasure  [if  the  right  be  at 
only   particular  seasons  of  the  year,  or  for  particular  purposes  only^  state 
it  accordingly]  to   wit,   in  the   parish  aforesaid,  in  the  county  aforesaid. 
And  whereas,  before  and  at  the  time  of  the  committing  of  the  grievances 
hereinafter  and  before  mentioned,  the  said  plaintiff  was  lawfully  possessed 
of  divers,  to  wit,  three  asses,  laden  with  coals,  goods,  and  chattels  of  the 
said  plaintiff,  and  just  before  and  at  the  time   of  the  committing  of  the 
said  grievances  by  his  servants  in  that  behalf,  was  driving  and  conducting 
his  said  asses,  so  laden  as  aforesaid,  in,  through,  over,  and  along  the  com- 
mon and  public  [bridle-way  and  drift-way]  aforesaid,  to  wit,  at  the  parish 
aforesaid,  in  the  county  aforesaid;  yet  the  said  defendant  well  knowing 
the  premises,  but  contriving  and  wrongfully  and  unjustly  intending  to  in- 
jure the  said  plaintiff,  and  to  prevent  him  from  driving  and  conducting  his 
said  asses,  so  laden  as  aforesaid,  in,  through,  over,  and  along  the  said  com- 
mon and  public  [bridle-way  and  drift-way]  wrongfully  and  injuriously  shut, 
closed,  and  fastened,  and  caused  to  be  shut,  closed,  and  fastened,  a  cer- 
tain gate  across  the  said   common   [bridle-way  and  drift-way]  aforesaid, 
and  kept  *and  continued  the  said  gate   so  shut,  closed,  and  fastened  across 
the  said  conunon  and  public  [bridle-way  and  drift-way]  aforesaid,  for  a 

long  space  of  time,  to  wit,  for  the  space  of hours  then  next  ensuing, 

and  thereby,  during  all  the  time  aforesaid,  obstructed  the  said  common 
and  public  [bridle-way  and  drift-way]  and  thereby  prevented  the  said 
plaintiff  from  driving  and  conducting  his  said  asses,  so  laden  as  aforesaid, 
in,  through,  over,  and  along  the  said  conmion  and  public  [l)ridle-way  and 
drift-way]  by  reason  of  all  which  the  aforesaid  premises,  the  said  plaintiff 
was  obliged  to  drive  and  conduct  his  said  asses,  so  laden  as  aforesaid,  back 
again,  and  by  a  very  circuitous  road,  and  for  a  much  greater  distance  than 
he  otherwise  would  and  of  right  ought  to  have  done,  to  wit,  at,  &c.  (ve- 
nue) aforesaid. 


*m.    FOR  MALICIOUS  ARREST  OR  PROSECUTION.  p^eoo] 

[Commencement  as  ante^  596.] — For  that  whereas  (t)  the  ''^said  defend- 


FOB 

MALlOIOnt 

▲BREST. 

(A)  An  action  will  not  in  general  lie  by        (i)  It  was  formerly  nsaal   to  commenca  vt.  .  ^'j', 

an  indjyidaal  for  the  obitrnction  of  a  pub-  the  declaration,  by   a  recital  that  *^by  the  WMnnm  mJi 

lie  highway,  see  Comb.  180. — 6  Mod.  255.  law  of  the  realm  no  person  ought  to  be  ar»  „  |^  nnilAP 

—3  Mod.  289.— Cro.  Elia.  664  ;  but  if  the  rested^  fyc,  for  a  debt  under  101.,  ^c.  ;"  see  ™atitaL 

obitruction  occasion  him  any  special  da-  8  Wentw.  328.— Morg.  Free.  400,  402  ;  but  ^h«M  the 

mage,  then  the  party  injured  may  bring  an  as  the  7  &  8  Geo.  4.  c.  21,  enacts,  that  when  fo-m.. 

action  against  the  party  causing  the  obstrue-  the  cause  of  action  does  not  amount  to  20^  ^„-^  t«rmi 

tion,  0^e  2  Bing.  156,  263.-4  M.  &  S.  101.  or  upwards,  the  plaintiff  shaU  not  procogd  "^*^^™' 
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won 

MALICIOVf 
▲RBBtT. 

nated  by 
plaintiff  '■ 
taxing 
costs  up- 
on a  rule, 
for  the 
psynient 
of  money 
into  court 


ant  heretofore,  to  wit,  on,  be.  (T)  at,  be.  (venue)  (m)  not  then  having 
any  reasonable  or  probable  cause  of  aetion  whatsoever  against  the  said 
plainUfi*,  to  the  amount  of  the  sum  of  money  for  which  the  said  defendant 
maliciously  caused  the  said  plaintiff  to  be  arrested,  as  hereinafter  mention- 
ed (n),  but  wrongfully  and  unjustly  contriving  and  intending  to  imprison, 
harass,  oppress,  and  injure  the  said  plaintiff,  falsely  and  maliciously  (o) 


by  arrest,  this  public  and  general  law  need 
not  be  recited. 

(k)  See  a  great  variety  of  forms  indexed 
in  «  Wentw.  Index,  xv.  to  xxi — Morg. 
409,  &c.— Lil.  £nt.  35.  As  to  this  action 
in  general,  see  ante,  yol.  i.  Index,  ^*Mal. 
Pros."— Co.  Lit.  J6l  a,  n.  4.-2  Wils.  3(>5. 
— Bac.  Abr.  Action  on  the  Case,  H. — Com. 
Dig.  Action  on  the  Case  for  a  Conspiracy, 

A.  Slc. — 3  Bla.  Com.  by  Chitty.  126,  &c.  n. 
The  gist  of  the  action  for  a  malicious  arrest 
is  the  unfounded  arrest  or  imprisannuntf  2 
Wils.  306  ;  falsehood  in  the  demand,  ma- 
lice^  and  tlie  want  of  probable  causi^  1  T. 
R  544.-2  T.  R.  231.  The  suit  must  siso 
have  decided  by  some  legal  means,  before 
an  action  is  maintainable,  1  £sp.  Rep.  bO ; 
see  3  Bing.  297  — Post,  603,  n.  No  action 
can  be  supported  merely  for  a  malicious 
suit,  without  an  arrest  or  imprisonment.  1 
Balk.  14  —1  B.  &  P.  205.— Com.  Rep.  190. 
— Selw.  N.  P.  10J7— I  Gow.  C.  N  P.20.— 
I  Camp.  203,  n~6  Mod.  73—3  BI.  Com. 
by  Chit.  126,  notes.  A  party  is  subject  to 
this  action  where  there  is  an  admitted  set- 
off,  and   he  arrests  without  regarding  it,  3 

B.  &,  C.  139.— 4  D.  &  R.  653,  S.  C— 4 
Burr.  1996.— 5  B.  &  A.  513;  and  as  to  ar- 
resting  for  penalty  of  a  bond,  see  1  Saund. 
58  c.  It  seems  the  party  is  liable,  though 
the  acts  were  done  by  his  attorney,  and 
without  his  (the  defendant'fi)  knowledge,  3 
M.  &>F.  12.  The  reasonableness  or  pro- 
lability  of  the  eause^  is  a  mixed  question  of 
law  and  fact,  for  the  jury  tc  decide  on,  2  B. 
6l  C  692  —4  D.  &  R.  107,  8.  C— 2  JVloore, 
80—1  Wils.  232.— 1  T.  R.  544 ;  see  2  B. 
&  C.  692,  where  plaintiff  arrested  on  a 
Pleader  8  opinion.  Proof  of  express  ma- 
lice is  not  evidence  of  want  of  probable 
cause,  I  T.  R.  545.  Though  want  of  pro- 
bable cause  is  evidence  of  malice,  it  is  al- 
ways desirable,  if  possible,  to  prove  ex- 
press malice,  but  in  some  cases  malice 
may  be  implied,  as  where  plaintiff  brought 
an  action,  and  delayed  it  aflerwards  for 
some  time,  and  then  discontinued,  and 
paid  costs,  it  was  considered  malice  might 
be  inferred,  4  B.  &.  C  21  :  though  in  ano- 
ther  previous  case  it  was  considered  by 
Lord  Ellenborough  that  a  mere  discontinu* 
ance  was  ndt  of  itself  evidence  of  malice,  I 
8tark.  50.  Suffering  a  non-pros  is  not  of 
itself  evidence  of  malice,  4  Taunt.  7  ;  nor 
is  taking  money  (afler  being  paid  in  by  de- 
fendant) out  of  court,  and  not  proceeding, 
3  Ksp  Rep.  34.  Arresting  on  a  bill  upon 
which  the  defendant  was  discharged  for 
want  of  notice  of  dishonor,  is  not  a  suffi- 
cient want  of  probable  cause,  1  Stark.  0. 


N.  P.  50 — Arresting  a  person  by  mistake, 
will  rebut  evidence  of  malice  against  him, 
see  M.  &  M.  C.  N.  P.  ISO.  3  Campb.  IriU. 
—3  East,  314.  A  plaintiff  is  bound  to  ic> 
cept  tha  debt  and  costs  on  a  ea.  «« ,  and  if 
he  proceed  aflerwards,  he  will  be  liable  to 
an  action  for  a  malicious  prosecution,  4  fi. 
&  C.  26  ;  see  also  1  B.  &  P.  3d6.— J4  Cut, 
46d. 

Whenever  the  imprisonment  is  uoder 
regular  process,  trespass  cannot  be  sop- 
ported,  and  case  is  the  only  remedy,  3  T. 
R.  IttS— Hob.  266—1  T.  R.  544.— 2T.R. 
225—2  Chit.  Rep.  304. 

WJien  the  arrest  was  on  process  out  of 
an  inferior  court,  the  declaration  will  be 
similar  to  the  above,  except  m  the  state- 
ment of  the  process.  Case  may  be  snp- 
ported,  though  the  court  had  no  jurisdic- 
tion.   2  Wils.  302,  376  —Com.  Rt^p.  190. 

(/)  The  teste  of  the  writ,  or  the  day  it 
was  actually  issued ;  but  the  first  is  pre- 
ferable ;   ante,  446,  n. 

(m)  The  renue  is  transitory. 

(n)  As  to  the  sum  fur  which  a  party  may 
be  arrested,  see  ante,  600,  n.  Sorot'timei 
the  precedents  run,  ^^to  the  amowU  tf  Ktff 
or  upwards;"  but  when  there  was  a  debt  to 
that  amount,  and  the  arrest  has  been  for  too 
much,  the  above  precedent  is  the  proper 
form,  and  will  always  suffice,  1  Canipb. 
295.  In  1  Salk.  15,  it  is  said  the  pUiouff 
should  show  how  much  was  due,  but  that 
cannot  be  necessary.  It  should  seem  that 
in  an  action  for  a  malicious  arrest,  where 
there  was  a  set-off,  the  declaration  shoold 
aver  a  scienter  of  the  set-off ;  or  at  least 
should  sUte  that  the  defendant  bsd  not 
cause  of  action  to  an  amount  for  wbieb  he 
could  arrest.  In  2  Wils.  302,  in  an  action 
for  maliciously  holding  plaintiff  to  bail  in 
an  inferior  court,  which  had  not  jarisdie* 
tion,  it  was  held  necessary  to  aver  in  the 
declaration  a  scienter  in  the  defendant  of 
the  want  of  this  jurisdiction. 

(o)  As  to  the  allegation  of  defendant's 
malicious  intent,  see  2  Wils.  305,  and  I 
Wils.  233.  The  words  ''faUdtf,"  or 
**  wrongfully^**  have  been  holden  to  be  suf- 
ficiently expressive  of  a  malicious  intent,  1 
8aund.  242  a.  n.  2—1  East,  563.— Com. 
Dig.  Action  on  the  Case  for  a  Conspiracy, 
C.  3.  Legal  definition  of  malice,  Gilb.  Cea- 
ses Law  &,  Evid.  193.- SUrk.  on  Evid.  tit. 
Malice  — 4  B.  ds,  C  255.  The  malice  may 
be  implied  from  the  want  of  probable  caose, 
IT.  R.  545.  As  to  proof  of  malice  in  a 
criminal  prosecution,  see  9  East,  361 ;  and 
what  evidence  suffices,  see  1  Stark.  46.  i 
Marsh.    222.    Party  not  liable  if  ha  aeti 
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caused  and  procured  to  be  sued  and  prosecuted  out  of  the  court  of  our      '<** 

said  lord  the  king,  before  the  king  himself  (p)  a  certain  writ  of  our  said  "^aiSiix!* 

lord  the  king,  [here  state  the  issuing  of  the  tmity  which  may  be  stated  as 

in  an  action  on  a  bail-bond,  as  ante,  446,  450,  451 ;  if  it  was  a  latitat^ 

state  it  as  follows:] — called  a  latitat  (9),  at  the  %uit  of  the  said  defend-    r«6021 

ant  against  the  said  plaintiff,  directed  to  the  sheriff  of ,  by  which 

said  writ  our  said  lord  the  king  commanded  the  said  sheriff  that  [examine 
taith  lorit]  he  should  take  the  said  plaintiff  (r),  if  he  should  be  found  in 
his  bailiwick,  and  him  safely  keep,  so  tliat  he  might  have  his  body  before 

our  said  lord  tlie  king,  at  Westminster,  on next  after to  answer 

the  said  defendant  of  a  plea  of  trespass,  and  also  to  a  bill  of  the  said  de- 
fendant against  the  said  plaintiff  for  £ —  upon  promises,  according  to  the 
custom  of  the  said  court  of  our  said  lord   the  king,  before  the  king  him- 
self, to  be  exhibited,  and  that  the  sheriff  should  then    have  there  that 
writ.     And  the  said  defendant,  contriving  and  intending  as  aforesaid,  after- 
wards, to  wit,  on  the  day  and  year  first  aforesaid,  at,  &cc.  (venue)  afore- 
said, falsely  and  maliciously,  and  without  having  any  reasonable  or  proba- 
ble cause  of  action  whatsoever  against  the  said  plaintiff,  to  the  amount  of 
£20  or  upwards,  caused  and  procured  the  said  writ  (or,  if  a  bill  of  Mid- 
dlesex  say  '^precept,")  to  be,  and  the  same  then  and  there  was  marked 
and  indorsed  for  bail  £ —  (s),  and  the  said  writ  (or,  if  a  bill  of  Mid-  ]^f^l^^j 
dlesex,  say  ^'precept,")  being  so  marked  and  indorsed  for  bail  as  afore-  bail. 
said,  the  said  defendant  afterward^,  and  before  the  said  return  thereof,  to 
wit,  on,  &CC.  (the  precise  time  is  not  material,  but  it  is  usu^il  to  insert  the 
day  of  arrest,  or  some  day  just  before  it)   at,  &lc.  (some  place  in  county  The  u* 
where  arrest  made)  contriving  and  intending  as  aforesaid,   and    without  '*"*• 
having  any  reasonable  or  probable^  cause  of  action  whatsoever  against  the 
said  plaintiff,  to  the  amount  of  £20  or  upwards,  falsely  and  maliciously  (t) 
caused  the  said  plaintiff  to  be  arrested  (u)  by  his  body,  under  and  by  vir- 

onder  what  he  conceives  soand  advice,  I  in  the  officer  to  arreit,  and  anbmiwion  by 

SUrk.  5(n2.— .2   B.  &  C.  693.-~4  D.  &  R.  the  parly,  Uu).  N.  P.  62.— 2  New  Rep.  211. 

lCi7,  S.  C.  — R.  &,  M.  C.  N.  P  32i.-M.  &  M.  244. 

(p)  See  ante,  446,  as  to  the  allegation  of  Where  a  sheriff's  officer  to  whom  a  war- 

the  court  being  held  at  the  time  oF  issning  rant  upop  a  writ  against  A.   was  delivered, 

the  writ  set  a  messuage  to  A.  and  asked  him  to  fix 

(q)  As  to  the  statement  of  a  latitat,  or  a  time  to  call  and  give  bail,  and  A.  accurd- 

bill  of  Middlesex,  see  ante,  446 ;  of  a  spe-  ingly  fixed  a  time,  and  attended  and  gave 

cial  original,  ante,  450,  of  a  capias,  \n  G.  bad;  it  was  held,  this  was  not  an  arrest, 

P.  ante,  451.     If  the  writ  were  issued  into  and  that  an  action  for  a    malicious  arrest 

Middlesex,  observe  ante,  445,  n.    The  writ  would  not  lie  against  the  party  suing  out 

should  he  correctly  stated,  1   H.  Bla.  49. — 1  the   writ,  although  he  had  no  cause  of  ac- 

T.  R.  23d.     Qiutre  though  usual,  if  neces-  tion,  6  B.  &  C.  5'2ti.     In  George  v.  Rad- 

aary  to  state  the  writ  thus  fully.  ford,  5th    December,    1828,    at   Guildhall, 

(r)  It  IS  not  necessary  to  state  "  and  John  where  the  officer  swore  that  he    arrested 

Doe,"  ante,  446,  n.  the  defendant  by  showing  him  the  warrant, 

(m)    Accord mg  to  the  fact,  stating   pro*  telling  him  at  whose  suit,  and  that  it  was 

cess,  with  ae  etiam  clause,  as  sued  out  for  in  the   sheriff's  office,  and    waited  till  the 

50L,  instead  of  30^ ,  and  indorsement  for  defendant  paid  him  2/.  as  a  dttucew,  where- 

15/.,  the  wsrrant  being  for  30/.,  is  futal  ya-  upon  the  defendant  referred  him  to  his  at* 

riaiice,  5  Price,  540.     tiometimes  it  instated  turney  to  put  in  bail,  dbc  ,  Lord  Tenterden  '^ 

thattliis  indorsement  was  made  by  virtue  C.  J.  thought  strongly  it  was  no  arrest,  but 

of  an  affidavit,  filed,  ^cbot  this  should  be  said  he  would  reserve  the  point  rather  than 

omitted,  as  it  is  unnecessary,  and  may  en*  nonsuit;  see  1   C.  &  P.  153. — R.  6l  M.  C. 

enmber  the  plaintiff  with  unnecessary  evi*  N.  P.  26. — 2  C.  «&  P.  605.    It  seems  the 

denee  ;  B^e  ante,  447,  n.  sheriffs  return  of  cepi  corpus  is  prima  facis 

(t)  Ante,  601,  n.  (o).  evidence    of  the  arrest,    11    East,  297.— 3 

(u)   To  eonatitute  an  arrest,  there  must  Phil.  Evid.  166 ;  fsii  vu/s  Peake,  174. 
be  either  a  corporeal  tonoh,  or  a  capacity 
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*o*      tue  of  the  said  writ  (or,  if  a  biU  of  Middlesex,  say,  "precept,")  and  to 
^'arkxiw^*  ^®  thereupon  imprisoned  and  kept  and  detained  in  prison  for  a  long  space 
of  time,  to  wit,  for  the  space  of hours  then  next  following  and  un- 
til (w)  the  said  plaintiff,  in  order  procure  his  release  and  discharge  from 
the  said  imprisonment,  was  forced  and  obliged  to  and  did  then  and  thoB 
The  bail     procure  eertain  persons,  to  wit,  E.  F.  and  G.  H.  to  become  bail  {x)  for 
bond.         the  appearance  of  the  said  plaintiff,  in  the  said  court  of  our  said  lord  the 
king,  before  the  king  himself,  at  the  return  of  the  said  writ,  (or,  if  abiU 
of  Middlesex,  say,   "precept,")   to  answer  the  said  defendant  according 
to  the  exigency  of  the  said  writ  (or,  if  a  Mil  of  Middlesex,  say  "pre- 
cept,") and  upon  that  occasion  he  the  said  plaintiff  and  the  said  E.  F. 
and  G.  H.  were  forced  and  obliged  to,  and  did  then  and  there  enter  into 
a  certain  bond  or  obligation  for  the  purpose  afocesaid.     Whereas  in  troth 
and  in  fact  the  said  defendant,  at  the  time  of  suing  forth  the  said  writ  (or, 
if  a  bill  of  Middlesex,  say,  "precept,")  and  of  the  said  arrest  and  impri- 
sonment, had  not  any  reasonable  or  probable  cause  of  action  against  the 
said  plaintiff,  to  the  amount  of  the  said  sum  of  money  for  which  he  the 
said  defendant  so  maliciously  caused  the  said  ^plaintiff  to  be  arrested  and 
held  to  bail  as  aforesaid,  or  whereby  or  for  which  he  the  said  plaintiff,  by 
[•603]    tijg  law  of  this  realm,  or  by  the  practice  •of  the  said  court  of  our  said 
The  ter-     lord  the  king,  before  the  king  himself,  could  or  ought  to  have  been  arrest- 
minatioQ    ed,  or  holden  to  bail  as  aforesaid.*     And  the  said  plaintiff  further  saith, 
niertuit'"  ^^^  ^"^^  proceedings  w^re  thereupon  had  in  the  said  *suit,  that  after- 
(y). 

[•6041        (<0)  I'hia  allegation  need  not  be  proyed  was  ended,  the  ttatement  of  the  manner 

to  the  full  extent  laid,  1  Stark.  48.  how  was  nnnecesaarj,  and  the  plaintiff  had 

(x)  If  the  plaintiff  did  not  find  bail,  or  if  judgment,  and  it  ihould  seem  a  count  arer- 

there  be  any  doubt  as  to  the  proof  of  bail  ring  generally  a  discontinnance  is  lufficieot, 

bond,  this  allegation,  and  that  of  the  costs  6  Price,  540.    Sereral  of  the  preoedenti  in 

of  procuring  bail,  had  better  ^e  omitted,  or  the  old  entries  referred  to  8  Wentw.  Index, 

another  count  be  inserted.  ziz.  do  not  show  the  termination  of  the  fint 

(y)  This  action  must  not  be  brought  be-  suit.  The  plaintiff  in  the  above  action  ob- 
fore  the  first  suit  has  been  legally  deter-  taiued  a  yerdict,  notwithstanding  the  ease 
mined  ;  and  it  must  be  averred  that  the  for*  in  1  Esp.  Rep.  79. — 3  Esp.  Rep.  34;  and 
mer  suit  terminated  in  the  present  plaintiff's  no  objection  was  taken  to  this  mode  ef  de- 
favor,  and  a  Ugal  conclusion  of  the  suit  termining  the  suit.  See  Tidd's  Prae. 
must  be  shown  ;  and  if  the  suit  be  not  prov-  Forms,  Index,  Judgment  for  Defendant,  ai 
ed  to  have  been  determined  in  the  manner  to  the  manner  of  describing  the  difierent 
alleged,  it  is  a  ground  of  nonsuit.  Tear  modes  by  which  the  suit  terminated  in  fa- 
Book,  2  R.  3.,  9,  pi.  22.— Dyer,  284.— Yelv,  vor  of  the  present  plaintiff.  An  averment 
117.— Gilb.  Gases  Law  and  Evid.  163.—  that  the  suit  is  ended,  is  evidenced  b/ 
Com.  Rep.  1^.-1  Salk.  15.— Dougl.  215.  proof  of  the  rule  to  discontinue  upon  pay- 
— Willes,  250,  n,  a.— 1  Eep.  Rep.  79.— 10  ing  of  costs,  and  that  the  costs  were  taxed 
Mod.  209.— Bac.  Abr.  Action  on  the  Case,  and  paid.  1  Stark.  48. — 4  Campb.  313, 8. 
H.  Com.  Dig.  Action  Case  Conspiracy,  C.  C.  ;  and  the  discontinuance  (apon  payment 
5  Ante,  vol.  i.  Ind.  "  Mai.  Pros."— 2  T.  R.  of  the  costs)  has  relation  back  to  Uie  Term 
225,232.-1  Saund.  228  b,  in  notes,  and  when  the  rule  to  discontinue  was  pronoone- 
228,  229 ;  but  the  omission  is  aided  by  ver-  ed,  ID.  &>  R.  2.— 1  B.  db  C.  649,  S.  C. 
diet  by  the  common  law,  1  Saund.  228  b,  in  In  the  Common  Pleas  it  seems  that  the 
notea,  and  228,  229.  See  the  reason,  1  plaintiff  must  prove  the  discontinnance  bj 
Saund.  228  b  — 2  T.  R.  228.— And  it  seems  an  entry  of  it  on  the  roll,  sembU,  1  M.  « 
sufficient  to  say  generally,  ••  Mat  the  said  P.  195.  How  far  an  agreement  to  deter- 
'  suit  VMS  ended  an3  determined"  see  3  Ld.  mine  a  suit,  afterwards  made  a  rule  of  court, 
Rayro.  300.  In  Morg.  Prec.  454,  5,  the  is  sufficient,  see  2  D.  dk  R.  343.  In  V^*^ 
declaration  merely  aMeges,  **  ^uU  the  plaint  tion  for  a  fdse  arrest  upon  a  plaint  in  the 
toas  duly  ended  and  determined.'*  In  We*  sheriff^s  court  of  London,  evidence  wu  gi- 
therden  v.  Embden,  partially  reported  in  I  ven  that  the  usual  course  of  that  court,  up- 
Campb.  295,  the  manner  in  which  the  suit  on  the  abandonment  of  a  suit  by  the  plain* 
ended  was  shown  and  objected  to  on  mo-  tiff,  was  tp  make  an  entry  in  the  minnte 
tion  in  arrest  of  judgment,  but  the  court  book  of  "withdrawn,"  and  it  was  held  that 
held  that  as  it  was  averred  that  the  suit  proof  of  sueh  entry  in  th«  minalt  boot 
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wards,  to  wit,  on,  &c.  (z)  a  certain  rale  and  order  (a)  was  dulf  m«le  by  'J^^V^ 
the  said  court,  according  to  the  course  and  practice  of  the  same  court,  **J[iJ^, 
whereby  it  was  ordered  by  the  said  court  that  (let  this  agree  with  the  of^ 
der)  the  said  plaintiff  should  have  leave  to  bring  into  court  in  the  said  suit 
£ — (&)>  and  that  thereupon  (unless  the  said  defendant  should  accept 
thereof,  together  with  his  costs  and  charges  to  be  taxed  by  the  master  of 
the  said  court,  in  fiill  discharge  of  the  said  suit,)  the  said  sum  of  £-— 
should  be  struck  out  of  the  declaration  in  the  said  suit,  and  paid  out  of 
the  said  court  to  the  said  defendant,  or  his  attorney,  and  that  upon  the 
trial  of  the  issue  the  said  defendant  should  not '  be  permitted  to  give  evi- 
dence for  the  said  sum  of  £ — .  And  the  said  plaintiff  further  saith,  that 
afterwards,  to  wit,  on,  &c.  (c),  the  said  plaintiff  did  bring  into  court 
in  the  said  suit,  the  said  sum  of  £ —  in  the  said  rule  or  order  mentioned, 
and  that  the  costs  of  the  said  defendant  in  the  said  suit,  were  duly  taxed 
by  the  master  of  the  said  court,  at  the  instance  and  request  of  the  said 
defendant  at  £ — which  said  last*mentioned  sum  of  £ — together  with  *• 
the  said  sum  of  £ —  was  afterwards,  to  wit,  on,  &c.  last  aforesaid,  duly 
paid  to  the  said  defendant,  and  the  said  defendant  did  accept  the  same, 
together  with  the  said  sum  of  £ —  m  full  discharge  of  the  said  suit.  And 
the  said  action  was  and  is  by  means  of  the  premises,  and  according  to  the 
course  and  practice  of  the  said  court,  wholly  discharged,  ended,  and  de* 
termined  (d),  to  wit,  at,  &c.  (yemu)  aforesaid.  By  means  of  which  said  Damagei 
several  premises  the  said  plaintiff,  whilst  he  was  so  imprisoned  as  afore-  ^^'' 
said,  not  only  suffered  great  pain  of  body  and  mind,  and  was  greatly  ex- 
posed and  injured  in  his  credit  and  circumstances,  and  was  hindered  and 
prevented  from  performing  and  transacting  his  lawful  affairs  and  business 
by  him  during  that  time  to  be  performed  and  transacted,  but  was  also  forced 
and  obliged  to  lay  out  and  expend,  and  did  ''hiecessarily  lay  out  and  ex-  [^05] 
pend  divers  large  sums  of  money,  in  the  whole  Anounting  to  a  large  sum 
of  money,  to  wit,  the  sum  of  £ —  (state  enough)  in  and  about  the  {H'ocur- 
ing  the  said  suit,  obtaining  of  his  release  from  the  said  arrest  and  impri- 
sonment, and  in  and  about  other  the  premises  (f)y  and  hath  been  and  is, 
by  means  of  the  premises,  otherwise  greatly  injured  and  damnified,  to  wit, 
at,  &c.  (venue)  aforesaid. — [Conclude  as  ante,  506.] — [Add  a  county 
averring  generally  a  discontinuance,  or  ^'  that  the  said  suit  was  and  is 
wholly  ended  and  determined,"  as  recommended  in  5  Price,  540,  and  an- 
te, 603,  note,] 

[Same  as  the  last  precedent,  to  the  asterisk  in  page  603,  and  proceed  '^^  '*?!» 

first  sait 

wms  sufficient  to  proye  the  determination  of  which  are  incidental  to  the  imprisonment,  was  dis- 

tbe  suit,  14  East,  216.  it  must  be  stated,  or  the  plaintiff  will  not  continaed 

(z)  The  date  ot  the  rale.  be  permitted  to  give  evidence  of  it  on  the  (g), 

la)  See  another  form,  3  Bing.  297.— 11  Uial.     Peake's  C.  N.  P.  46,  62. 
Moore,  59,  S.  C.  (/)   Cannot  recover  extra  costs,  Ry.  dt 

(J*)   The  sum  to  be  paid  into  court  must  Moo.  C.  N.  P.  419. — I  Campb.  151,  152.-— 

have  boen  under   10^,  or  the  declaration  4  Taunt.  7. — 9 East,  361. — Stride  I  Stark, 

must  be  framed  as  above,  and  not  as  is  306. 

sometimes  the  case.    See  ante,  600,   601,        (^)   Seethe  notes  to  the  last  form.     See 

notes.  8  Wentw.  329,  and  the  form  of  a  judgment 

(£)  The  day  of  taxation.  of  discontinuance,    Tidd's    Prao.     Forms, 

C^)  Ante,  603,  n.  310.     As   to  the    plaintiff's    discontinuing 

(«)   It  the   plaintiff  have  sustained  any  being  prima /oci'e  evidence  of  malice,  see 

particular  damage,  besides  those  inconve-  4  B,  A  Ores.   21.    Sed  vide   1   Stark.  4d. 

niences  which  are  here  enumerated,   and  Ante,  600,  n. 

Vol.  n.  60 
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'o*  as  fottowM ;] — ^And  the  said  plaintiff  in  fact  saith,  that  such  proceedings 
^aeIrmt?*  were  tliereupon  had  in  the  said  suit,  that  afterwards,  to  wit,  in  — ^  Term 
the  next  following,  the  said  defendant  did  not  prosecute  hb  said  suit  against 
the  said  plaintiff  with  effect,  but  voluntarily  permitted  the  same  to  be  dis- 
continued for  want  of  prosecution  thereof,  and  thereupon  it  was  then  ftnd 
there  considered  in  and  by  the  said  court,  that  the  said  defendant  should 
take  nothing  by  his  said  bill  (or  tprit).  As  by  the  record  and  proceed- 
ings thereof  still  remaining  in  the  said  court  of  our  said  lord  the  king,  be- 
fore the  king  himself  at  Westminster  aforesaid,  more  fully  appears  (A); 
whereupon  and  whereby  the  said  suit  then  and  there  became  and  was  aod 
is  wholly  ended  and  determined,  to  wit,  at,  be.  (venue)  aforesaid.  Bj 
means,  &c.  [Conclude  a$  in  the  last  precedent.] 

[•606]  ^[Same  as  the  fonny  ante,  600,  to  the  end  of  <A«  asierisJc,  and  dun 
where  Uie  Proceed  as  follows  :] — And  the  said  plaintiff  in  fact  saith,  that  the  said 
first  init  <»  defendant  did  not  prosecute  his  suit  against  the  said  plaintiff,  but  tbereb 
WM  non-    wholly  failed   and   made  default     And  thereupon   afterwards,  to  wit,  in 

K^**        Term,  in  the year  of  the  reign  of  our  said   lord  the  king,  it 

was  considered  by  the  said  court  of  our  said  lord  the  king,  before  the  king 
himself,  that  the  said  defendant  should  take  nothing  by  his  said  bill  (or 
writ),  but  that  he  and  his  pledges  to  prosecute  Qc)  i^ould  be  in  mercf, 
and  that  the  said  plaintiff  should  go  thereof  without  day,  &c.  as  by  the 
record  and  proceedings  thereof,  still  remaining  in  the  said  court  of  our  said 
lord  the  king,  before  the  king  himself  at  Westminster  aforesaid,  more 
fully  and  at  large  appears  (I)  ;  and  the  said  action  was  and  is  thereby 
wholly  ended  and  determined,  to  wit,  at,  &c.  (venue)  aforesaid.  By 
means,  &c. — [Condvde  as  ante,  605.] 

where    '        [Same  as  the  form,  ante,  600,  to  the  asterisk,  and  then  proceed  as  filr 
there  wu  lows:] — And   the  said  plaintiff  in  fact  saith,  that  such  proceedings  were 

for  the  de- ^*^^  in  the  said  suit,  that  afterwards,  to  wit,  in  Term,  in   the ' 

fendant  in  year  of  the  reign  of  our  said  lord  tlie  king,  it  was  considered,  in  and  by 

the  former  the  said  court,  that  the   said  defendant  should  take  nothing  by  his  said  bill 

suit  (m).    ^^^  iprit),   but  that  he  and  his  pledges  to  prosecute  should  be  in  mercy, 

be.  as  by  the  record,  &c.   (n).     Whereupon  and  whereby   the  said  suit 

became,   and  was,  and  is  wholly  ended  atid  determined,  to   wit,  at,  be 

(venue)  aforesaid. — ^By  means,  ^c. — [  Conclude  as  ante,  605.] 

^l*mti?         ^^^  ^*^  whereas  heretofore,  and  before  the  grievance  hereinafter  next 
against       mentioned,  to  wit,  in    [Michaelmas]  Term,  in  the  [third]  year  of  the  reign 

defend- 

*»t.                 (A)   Ab  to  the  allpgation  referring  to  the  — Lil.  Knt.  35.     See  the  form  ofthefBt/y 

record  of  the  discontinuance,  see  ante,  473.  of  the  judgment  of  non  j»ro9^  Tidd's  Prac. 

Under  that  refeience  the   record  must  be  Forma,    3I(L     That    a    ptaintiff  foffering 

produced,  5  Price,  540,  and  therefore  when  judgment  of  non  pro9  is   not  frima  faei§ 

the  proceedings  end  judgment  of  discontin*  evidence  of  malice,  see  4  Taunt.  7. 

uance  have  not  been,  as  they  moy  be,  en-  (k)  Though  the  worda^^and  hit  pWges 

tered   of  record,  it   ahould  be   omitted.     ]t  &c.  be  not  in  the  record,  the  yariince  in 

would  in  all  cases  in  K    B.  suffice  to  omit  inserting  them  would  not  be  fatal,  13  £sft, 

the  averment.     The  production  of  the  rule  547,  see  2  B.  db  C.  6. 

to  discontinue,  &.c.  would  be  sufficient,  an-  (I)  As  to  this  allegation,  ante,  605,  note 

te,  6U3,  note.— I  Stark.  4».— 4  Camp.  214.  (k). 

But  it  seems  otherwise  in  C.  F.  see  1  M.  (m)  See  Tidd^s  Prac.  Forms,  313. 

&  P.  191.  (t»)  Ante»  e>05«  &ote,  (A), 
(t)  See  the  notea  to  the  form,  ante»  608. 
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of  our  lord  the  now  king^  in  the  court  of  our  lord  the  king,  before   the       'o* 

J  barons  of  his  majesty's  Exchequer],  at  Westminster,  the  said  W.  D»  by  *^i^i^g^'[' 
he  consideration  and  judgment  of   the  said  court,  recovered  against  the      * 

said  plaintiff  £54.  19*.  which  were  adjudged  to  the  said  W.  D.  in  and  »"dhiwat- 
by  the  said  court  for  his  damages  by  him  sustained,  as  well  on  occasion  of  g^i  re\l%M- 
the  not  performing  certain  promises  and  undertakings  before  then  made  by  inf  plain* 
the  said   plaintiff  to  the  said  W.  D.  as  for  his  costs  and  charges  by  him  ^^^^^^ 
the  said  W.  D.  about  his  suit  in  that  behalf  expended,  whereof  the  said  ulr^tit-' 
plaintiff  was  convicted.     And  the  said  W.  D.  as  plaintiff  in  the  said  ac-*  Action  of 
tiQD,  by  the  said  L.  C.  his  attorney  and  solicitor  in  that  behalf,  afterwards,  q^iJ,*^  \ 
to  wit,  on,  tic*  in  the  [third]  year  of  the  reign  aforesaid,  for  the  obtain-  (o). 
ing  satisfaction  of  a  certain  residue  of  the  said  damages  so  recovered  as 
aforesaid,  by  the  said  W.  D.  (part  of  the  said  damages  having  been  be- 
fore duly  satisfied)  sued  and  prosecuted  out  of  the  court  of  our  said  lord 
the  king,  at  Westminster  aforesaid,  a  certain  writ  called  a  writ  of  capias 

ad  satisfaciendumy  directed  to  the  sheriff  of  the  county  of whereby 

our  said  lord  the  king  commanded  the  said  sheriff  that  he  should  take  the 
said  plaintiff,  if  he  should  be  found  in  his  bailiwick,  and  him  safely  keep, 
so  that  he  might  have  his  body  before  the  [barons  of  his  majesty's  Ex- 
chequer] at  Westminster,  in  [eight]  days  of  [St.  Hilary]  then  next  com- 
ing, to  satisfy  the  said  W.  D.  [£34.  19^.]  residue  of  the  said  [£54.  I9s.] 
which  the  said  W.  D.  had  so  recovered  as  aforesaid,  and  that  he  should 
have  then  there  that  writ,  and  the  said  writ  was  afterwards  duly  in- 
dorsed by  the  said  defendants  with  an  indorsement,  directing  the  said  she- 
riff to  levy  a  certain  sum  of  money  thereon,  to  wit,  the  sum  of  [£32], 
besides  sheriff's  poundage,  and  lawful  expenses,  and  was  afterwards,  to 
wit,  on  the  day  and  year  last  aforesaid,  delivered  by  the  said  defendants 
to  the  said  sheriff,  so  indorsed  as  aforesaid,  to  be  executed  in  due  form  of 
law;  and  the  said  sheriff  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  in  the  county  aforesaid,  in  obedience  to  and  by  virtue  of  the 
said  writ,  took  and  arrested  the  said  plaintiff  by  his  body,  and  detained  and 
had  him  in  his  custody-  under  the  said  writ,  to  wit,  in  the  county  afore- 
said.  And  the  said  plaintiff,  so  being  in  custody  as  aforesaid,  afterwards, 
to  wit,  on  the  [ninth]  day  of  [January,]  A.  D.  [1824],  in  the  county 
aforesaid,  tendered  and  offered  to  pay  to  the  said  W.  D.  by  the  hands  of 
the  said  L.  C.  as  his  attorney  as  aforesaid,  a  large  sum  of  money,  to  wit, 
the  sum  of  [£34.  13^.]  ih  full  satisfaction  and  discharge  of  the  said  da-* 
mages,  costs,  and  charges  so  adjudged  to  the  said  W.  D.  as  aforesaid,  being 
the  said  sum  so  indorsed  on  the  said  writ  as  aforesaid,  together  with  the 
sheriff's  poundage,  and  lawful  expenses  as  aforesaid,  and  being  the  whole 
amount  which  was  lawfully  due  or  demandable,  of  and  from  the  said 
plaintiff,  to  or  by  the  said  defendants,  under  the  said  writ,  and  then  and 
there  demanded  of  the  said  defendant  L.  C.  as  such  attorney  as  afore- 
said, to  receive  the  said  sum  in  full  discharge  and  satisfaction  of  the  said 
damages,  costs  and  charges,  and  sheriff's  poundage,  to  instruct  and 
inform  the  said  sheriff  that  the  same  was  satisfied,  and  to  give  the  said 
sheriff  authority  to  discharge  the  said  plaintiff  from  his  custody  under  the 
said  writ,  yet  the  said  defendants,  wilfully  and  maliciously  devising  and 
intending  to  oppress,  harass,  and   injure  the  said  plaintiff,  and  to  cause  and 

(o)  That  this  action  Um,  fee  4  Barn.  A  Crea.  96,  the  above  being  the  deeUnttion 
naed  in  tkateaae. 
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piocuve  the  said  plaintiff  to  be  longer  iiiiprifloned  and  detained  by  the  said 
sheriff  under  the  said  writ,  without  any  reasonable  cause  whatsoeyer,  theo 
and  there  wilfully  and  maliciously  refused  to  accept  or  lecme  the  sail 
sum  of  money,  so  tendered  as  aforesaid,  in  discharge  of  the  said  damages, 
costs  and  charges,  slierifT's  poundage,  and  lawful  expenses,  as  aforesaid, 
and  did  noi  nor  would  instruct  or  inform  the  said  sheriff  that  the  said  W. 
D.  was  satined  of  his  said  damages,  costs,  and  charges,  and  sh^ff's 
poundage,  as  aforesaid,  nor  give  authority  to  the  said  sheriff  to  release  the 
said  plaintiff  out  of  his  custody,  under  the  said  writ,  as  aforesaid,  wherebj 
,  and  by  reason  of  the  said  conduct   in  that  behalf,  the   said  plaintiff  was 

detained  in  custody  under  the  said  writ  by  the  said  sheriff  for  a  loog  space 
of  time  after  the  said  tender  so  made  as  aforesaid,  to  wit,  for  the  space  of 
ten  months  then  next  following,  and  was  thereby  put  to  great  trouble,  in- 
convenience, and  expense,  and  thereby  greatly  injured  and  ruined  in  fais 
eredit,  reputation,  and  circumstances,  to  wit,  in  the  county  aforesaid, 

L^^'j  For  that  whereas  the  said  plaintiff  now  is  a  good,  true,  ^honest,  just,  and 
MALicK>ut  f^^fu^  subject  of  this  kingdom  (9)  and  as  such  hath  always  behaved  and 
PBoiKcu-  conducted  himself,  and  hath  not  ever  been  guilty,  or  until  the  time  of  the 
TioMs.  committing  of  the  several  grievances  by  the  said  defendant  as  hereinafter 
cioutly  '  mentioned^  been  suspected  to  have  been  guilty  of  [felony]  or  of  any  other 
chtLTging  such  crime,  by  means  whereof  the  said  plaintiff,  before  the  committing  of 
tiff  of  fe?-'  ^  ^^^^  several  grievances  by  the  said  defendant  as  hereinafter  meotionedy 
onj  be-  bad  deservedly  obtained  and  acquired  the  good  opinion  and  credit  of  all 
fore  a  joi-  his  neighbors,  and  other  good  and  worthy  subjects  of  this  realm,  to  wit, 
peace^and  *^'  ^^»  (veMie)  (f) :  yet  the  said  defendant  well  knowing  the  premis«, 
caosiner      but  Contriving  and  maliciously  (s)  intending  to  injure  the  said   plaintiff  in 

him  to  be 

■ • 

impriion-        .  ^  g^^  ^^^^  various  forme  in  8  Wentw.  mence  bin  action  for  tbe  injury  fUsUiiH 

ea,  on  a      j^^^^^  ^^  ^^  xxi.— Morg.  410,  413,  415.    2  2  T.    R.  225,-1  Saund.  22d.— Bui.  N.  P. 

^Vi*K         ^'^^^-  ^    P-   15«— **lead.  A.  180,  and  the  11.— 1  Esp.  79— The  husband  alone  may 

wa   di^.      approved  one  in  I  D.  &  R.  97.-2  Chit,  sue  for    the    malieoos    proaecution  of  hw 

.  '    '"r      Rep.  304.    Aa  to  this  action  in  general,  aee  wife,  where  the  expenses  have  been  ptid 

b    th  nnie,  vol.  i.  Index,  tit.  "  .¥af  ;>ro5."     Bac.  by  him,    2    Stra.    977.— Ca.  temp.  Hardw. 

\I  *'Af^\    Ab.    Action  on  the   case,  H. — Com.    Dig.  54.     No  action  is   lustainable  against  the 

juiuceyi;.  Action  on   the  Case   for  a  Conspiracy.— 1  defendant,  if  the    magistrate  wiatook  the 

Saund.  22d  to  230,  in  notes.— 3  Bla.  Com.  law,  &c.  3  Esp.  Rep.    166.— 1    StarJE.  b7. 

by  Chitty,  326,  from  which  it  appears,  that  See  the  law  very  folly  considered  in  3  Bit. 

toeupportan  action  for  a  crinUniU  prosecu*  Com.  by  Chitty,  126,  notes. 

/tM»,  four  cifcumatancefl  must  occur:  Ist.        {q)  This  inducement  is  usually  inserted. 

Falsehood  in  the  original  charge,  and  which  but  it  is  not  traversable,  Styl.  116«  ^^^  " 

mast  have  terminated  in  favor  of  the  plain-  omitted,  the  declaration  would  be  safficicDt 

tiff.     Bdly.     The  want  of  frohahU  cause  for  The  inducement  is  similar  to  that  in  an  ae* 

instituting  Buch  proceedings,  3  Dow,  Rep.  tion  for  a  libel,  or  for  words,  post,  630*  634, 

160.       3dly.    Malice    in     the     prosecutor.  &c.     In  general,  a  criminal  prosecution  is 

which   u  ust  be   proved,  9    East,    361. — 5  injurious  to  the  character  of  the  plaintiff, 

ThiBit.    187.-1    Marsh.    12.    4tbly.     Da-  nee  ante,  606  b,  n.— Gilb.  Cases  L.  A  £. 

mage  to  the  accused  party,  which  may  be  185.— 12  Mod.   208,  in  which  case  this  in- 

,  either  to  his  person   by  imprisonment — to  ducement  of  Ihe  plaintifi*8  good  character 

his  reputation  by  scandal, — or  to  his  prO'  is  proper,  but  if  the  proceeding  were  net 

petty  by  expense,  Gilb.  Cases  Law  &,  Evid.  prejudical  to  the  plaintiff's  character,  the 

185,202  —12  Mod.  208.— 1 T.  R.  493  to  551.  inducement  should  be  omitted,  and  the  de- 

These  four  circumstances  must  be  correctly  deration  commence    with    the   statfinent, 

stated  in  the  declaration.     The  falsehood  that  the  defendant  contriving,  to  cause  tM 

of  the  charge  must  have  been  substantiated  plaintiff  to  be  imprisoned,    d:c.  Id.  ibid. 

by  a  verdict,  or  the  decision  of  the  court  in        (r)  The  venue  is  transitory. 

which  it  is  instituted,  or  by  the  proceed-        (s)  As  to  the  allegation  of  malice,  «• 

ings  having  been  otherwise  legally  deter-  ante,  601,  note  (e),  and  4  Burr.  1974. 

'     %  before  ih*  party  aggrievM  #mi  eom* 
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Us  afimMid  good  name,  &me,  and  credit,  and  to  bring  him  bto  public  _  7,^* 
scandal,  infamy,  and  disgrace,  and  to  cause  the  said  plaintiff  to  be  im- 
prisoned for  a  long  space  of  time,  and  thereby  to  impoverish,  *^ppress,  tions. 
and  wholly  ruin  hhnti  heretofore  *,  to  wit,  on,  &c,  (date  of  warrant  or  [*608] 
about  it)  at,  &cc*  (oemee)  went  and  appeared  before  one  £.  F.  esq.  (t) 
then  and  there  being  one  of  the  justices  of  our  Iwd  the  now  king,  as- 
signed  to  keep  the  peace  of  our  said  lord  the  king,  in  and  for  the  county 
of  '  and  also  to  hear  and  determine  divers  felonies,  trespasses,  and 
other  misdemeanors,  committed  in  the  said  cdimty  (u),  and  then  and 
there,  before  the  said  E.  F.  so  being  such  justice  as  aforesaid,  to  wit,  at, 
8cc.  (venue)  aforesaid,  falsely  and  maliciously  (w),  and  without  any 
reasonable  or  probable  cause  (x)  whatsoever,  charged  the  said  plain  tiiT 
with  having  [feloniously  (y)  stolen  a  certain  gold  watch  of  the  said  ''^de-  [*609] 
Csndant]  and  upon  such  charge  the  said  defendant  falsely  and  maliciously, 
and  without  any  reasonable  or  probable  cause  whatsoever,  caused  and 
procured  the  said  £.  F.  so  being  such  justice  as  aforesaid,  to  make  and 
grant  his  certain  warrant,  under  his  hand  and  seal,  for  the  apprehend- 
ing (z)  and  taking  of  the  said  plaintiff,  and  for  bringing  the  said  plaintiff 
before  him  the  said  £.  F.  or  some  other  of  his  majesty's  justices  of  the 

(t)  A  variance  in  the   description  of  the  but  did  not  appear  himself  before  the  grand 

justice's   name  of  dignitj  would  be  fatal,  2  jury,  and  the  bills   were   ignored,  and    he 

B.  dt  A.  756.  presented   a  third,   and,  on   his  own  testi- 

(u)  In  Com.  Dig.  Action  on  the  Case  for  mony,  the   bill   was  found.     This  prosecu- 

a  Conspiracy,  C.   4,  it  is   said  that  it   must  tion  he  kept  suspended  for  three  years,  till 

be  alleged  in  the  declaration,  that  the  for-  plaintiff,  taking  the  record  down  to  trisl, 

ner  proceeding  against  the   plaintiff  was  and  defendant  declining  to  appear  as  a  wit- 

instituted  before  a  justice,  or  court  of  com-  ness,    although    in   court,   and   called   on, 

petent  jurisdiction  to  try  the   offence,  and  plaintiff  was  acquitted  ;  it  was  held   suffi- 

Rol.  Ab.  Action  sur  Case,  p.  50;  bat  cient  prima  fiuie  evidence  of  want  of  pro- 


as it  is   now  aetUed,  that  an  action  may  be  able  cause,  Willans  v.  Taylor,  6  Bing.  id3. 

supported  for  a  malicious  prosecution  of  a  — See  6  B.  &  O.  225. 

deff^ctive  indictment  (see  4  T.  R.  247. — 1  (y)  The  statement  of  this  charge  is  to  be 
8alk.  15,  notes — 2  Stnu  691. — 5  B.  &  A.  taken  from  the  magistrate's  warrant,  or 
634. — 1  D.  &  R.  97,  S.  C  )  and  that  case  from  the  examination  of  the  defendant  on 
may  be  supported  for  a  malicious  arrest  in  oath,  when  a  sight  of  them  can  be  obtain- 
court  haying  no  jarisdiction,  2  Wils.  302.  ed.  As  to  the  right  of  the  party  to  copies 
It  seems  not  material  to  allege  that  the  jns-  of  the  depositions,  see  2  Born,  J.  26th  edit. 
tices,  &,c.  had  competent  authority.  103.  The  charge  must  be  accurately  de- 
(io)  As  to  malice,  see  ante,  601.  note.  scribed,  and  if  it  did  not  impute  the  guilt 
(z)  This  allegation  is  materia],  though  of  fel^myj  though  the  magistrate  erroneous- 
tbe  word  ^*  falsely,"  without  **  malicious-  ly  thought  it  did,  the  action  is  not  snstaina- 
ly,"  would  suffice,  ante,  606,  n.  (i)  601,  n.  ble,  3  £sp.  Rep.  165,  6.— I  Stark.  67,  but  if 
(o), — 1  Wils.  232. — I  T.  K.  544,  5. — 4  the  charge  and  warrant  be  substantially  de- 
Burr.  1974  — Gilb.  Cases  L.  6l  £.  187,  189.  scribed,  it  will  suffice,  5  Taunt.  lo7— In 
— See  3  Hawk.  P.  C.  7th  edit.  166,  as  to  Davis  v.  Noakes,  Guildhall,  London,  K.  B. 
what  is  a  probable  cause.  It  is  a  mixed  1816 — 6  M.  «V  S.  29 — 1  Stark.  377,  (but  see 
pn>position  of  law  and  fact,  whether  there  13  East,  554.)  the  declaration  in  case,  for 
was  probable  cause,  and  whether  the  cir-  maliciously  charging  the  plaintiff  before  a 
eamstances  alleged  to  show  it  prr>bable  magistrate,  stated  that  the  defendant  cbarg- 
eause,  are  true,  and  existed  as  matter  of  ed  plaintiff  before  a  magistrate  loith  having' 
iact.  But  whether  or  not  supposing  them  Jdonioualy  stolen,  fyc,  and  the  information 
to  be  true,  they  amount  to  a  probable  cause,  and  warrant  produced,  were,  that  the  de- 
is  a  question  of  law,  1  T.  R.  520,  534. —  fendaiit  suspected  and  believed  tliat  plaintiff 
Bui.  N.  P.  14  -—4  Burr.  1974.-- 2  B.  &  C.  had  stolen,  &,c.  and  it  being  objected  that 
693.-^  1>.  4k  R.  107. — Ante,  600,  notes,  this  was  a  variance.  Lord  EUenborough 
Prima  fade  evidence  of  want  of  probable  over-ruled  the  objection,  because  the  charge 
cause  suffices,  6  Bing.  183.  must  always  be  from  suspicion,  and  plain- 
The  defendant  may  rebut  the  plaintiff  'a  tiff  had  a  verdict.  See  also  1  Stark  67,  as 
evidence  of  want  of  probable  cause,  by  to  admission  of  parol  evidence, .  where  the 
•liowiiig  the  eaisienee  of  the  probable  depositions  are  lost,  &c.  2  B.  4k  C.  494« 
•aofle.  Where  the  deiendant  presented  ^2  Burn,  J.  26th  edit  53. 
tw»  bilhi  for  pfijvfjp  tfUBit  the  pkiatii;  (s)  Thieis  to  be  teken  Iram  the  wanant. 
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FOB      peace  in  and  for  the  said  county  of to  be  dealt  with  according  to 

"ro»cu'  ^^^  ^'^^  ^®  ^^  supposed  offence.  And  the  said  defendant,  under  and 
Tioii*.  by  virtue  of  the  said  warrant,  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid,  wrongfully  and  unjustly  (a), 
and  without  any  reasonable  cause  whatsoever,  caused  and  procured  the 
said  plaintiff  to  be  arrested  by  his  body,  and  to  be  imprisoned  (i),  and 
kept  and  detained  in  prison,  for-  a  long  space  of  time,  to  wit,  for  the 
space  of  — -—  hours  then  next  following,  and  until  he  Uie  said  defendaot 
afterwards,  to  wit,  on,  &b.  to  wit,  at,  be.  (venue)  aforesaid,  fabely  and 
maliciously,  and  without  any  reasonable  or  probable  cause  whatsoever, 
caused  and    procured  the  said  plaintiff  to  be  carried    and   conveyed  in 

'  '  custody  before  the  said  E.  F.  so  being  such  justice  as  aforesaid,  (if  the 
plaintiff  was  committed  far  further  examination  then  imert  this  averment 
oetween  brackets)  [and  ''^to  be  committed  by  the  said  justice  for  a  fiiither 
examination,  to  a  certain  gaol  or  prison  of  our  said  lord  the  king,  caUed 

and  there,  to  wit,  in  the  said  gaol  or  prison,  the  said  defendant  then 

and  there  falsely  and  maliciously,  and  without  any  reasonable  or  probable 
cause  whatsoever,  caused  and  procured  the  said  plaintiff  to  be  imprisoned, 
and  to  be  kept  and  detained  in  prison  for  a  long  space  of  time,  to  wit,  for 

the  space  of then  next  following,  and  until  he  the  said  defendant, 

afterwards,  to  wit,  on,  &;c.  falsely  and  maliciously,  and  without  any  reason- 
able or  probable  cause  whatsoever,  caused  and  procured  the  said  plaintiff 
to  be  carried  and  conveyed  in  custody  before  one  6.  H.  then  and  there 
being  a  certain  other  justice  of  our  said  lord  the  king,  assigned  to  keep 
the  peace  of  our  said  lord  the  king,  and  to  hear  and  determine  diven 
felonies,  trespasses,  and  other  misdemeanors  committed  in  the  same  coun- 
ty of ]  to  be  examined  before  the  said  justice,  touching  and  concern- 
ing the  said  supposed  crime.  Which  said  [last  mentioned]  justice  baring 
heard  and  considered  all  that  the  said  defendant  could  say  or  allege 
against  the  said  plaintiff  touching  and  concerning  the  said  supposed  offence 
then  and  there,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  (venue) 
aforesaid,  adjudged  and  determined  tliat  the  said  plaintiff  was  not  guiltj 
of  the  said  supposed  offence,  and  then  and  there  caused  the  said  plaintiff 
to  be  discharged  out  of  custody,  fully  acquitted  and  discharged  (c)  of  the 

(a)  Ante,  608,  n.  thii  obtervation,  that  no  action  can  be  lop- 

(b)  The  imprisonrnf^nt  hemg  one  of  the  ported  by  a  person  who  was  taken  before  t 
damages,  in  respect  of  which  the  action  is  magistrate  upon  a  charge  of  felooj,  of 
sustainable,  should  be  stated,  if  the  fact,  which  the  magis^te  discharges  hirn,  and 
see  ante,  606,  note.  Though  indeed,  it  for  which  no  indictment  is  aflerwarda  pre* 
would  suffice  to  sustain  the  action  that  ferred ;  if  it  were  otherwise,  as  the  party 
plaintiff  was  injured  in  his  reputation,  or  accused  has  no  mode  of  forcing  the  proK- 
had  been  put  to  expense.  cutor  to  prefer  a  bill,  he  would  be  withont 

(c)  The  declaration  must  show  that  the  redress,  and  see  3  Esp  Rep.  165.  Jn  a  f»re- 
former  prosecution  was  at  an  end,  though  cedent  settled  by  an  eminent  Pleader,  the 
the  omission  will  be  aided  by  Terdict,  see  following  allegation  was  inserted  ioslead  of 
the  cases,  ante,  6U3,  note  ;  and  1  Stra.  1 14.  what  is  above,  between  the  brackets,  as 
— Com.  Dig.  Action  on  the  Case  lor  Con-  follows:  **  and  thereupon  the  said  defendant 
spiracy,  ( /.  5. — Uac.  Ab.  Action  on  the  C^ase,  not  having  any  ground  or  evidence  to  top- 
U.  In  2  T.  R.  231,  Boiler,  J.  observed,  port  the  said  false  and  malicious  charge, 
that  **  the  words  *  released  and  discharged  then  and  there,  to  wit,  on,  Ac.  aforetaid, 
from  the  said  imprisonment'  are  not  suffi-  neglected  to  bring  the  same  on  to  a  beannf 
cient,  they  not  being  equal  to  the  word  ae-  or  trial,  and  he  the  said  plaintiff  being  in* 
ptitted^  which  has  a  defiilite  meaning,  nooent  of  the  said  supposed  offenoe,  vrsa 
namely,  by  a  jury  on  the  trial,  and  that  it  then  and  there  duly  discharged  oat  of  the 
must  be  shown  upon  the  face  of  the  decla*  said  custody,  fully  acquitted  and  diMharged 
ration,  that  the  original  prosecution  was  at  of  the  said  supposed  offence."  Case  may 
aa  end.*'    But  it  must  not  be  inferred  from  be  toppoited  agaiiwt  a  ponon  for  malioioQS- 
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said  sapposed  offence  ;  and  the  said  defendant  hath  not  farther  prosecuted      '<>* 
his  said  complaint,  but  hath  deserted  and  abandoned  the  same,  and  the  ^f^^^^^^. 
said  complaint  and  prosecution  is  wholly  ended  and  determbed,  to  wit,  at,     tiok«. 
&C.  (venue)  aforesaid. — [Add  the  following  county  and  at  aJl  events  the 
statement  of  damages,  post ^  611.] 

And  whereas  also  the  said  defendant,  further  contriving  and  maliciously  Second 
and  wickedly  intending  as  aforesaid,  heretofore,  to  wit,  on,  be.  at,  be.  count  (i), 
(venue)  aforesaid,  falsely  ^nd  maliciously,  and  without  any  reasonable  or    [^l'*]* 
probable  cause  whatsoever,  charged  the  said  plaintiff  with  having  commit- 
ted a  certain  offence  punishable  by  law,  to  wit,  felony  (e)  ;  and  upon  such 
last-mentioned  charge,  he  the  said  defendant,  then  and  there,  to  wit,  on 
the  same  day  and  year  last  aforesaid,  at,  be.  (venue)  falsely  and  maliciously 
caused  and  procured  the  said  plaintiff  to  be  arrested  by  his  body,  and  to 
be  imprisoned,  and  to  be  kept  and  detained  in  prison  for  a  long  space  of 

time,  to  wit,  for  the  space  of ,  then  next  following,  and  at  the  ex« 

piration  of  which  said  time,  he  the  said  plaintiff  was  duly  discharged  and 
fully  acquitted  of  the  said  last-mentioncKl  offence,  to  wit,  at,  be.  (venue) 
aforesaid  (/).     By  means  of  which  said  several  premises  (g),  he  the  said  applioablo 
plaintiff  hath  been,  and  is  greatly  injured  in  his  said  credit  and  reputa-  to  both 
tion,  and   brought  into  public  scandal,   infamy,   and  disgrace  with  and  ^^'^'^^^ 
amongst  all  hb  neighbors,  and  other  good  and  worthy  subjects  of  this  king- 
dom, and  divers  of  those  neighbors  and  subjects,  to  whom  his  innocence 
in  the  premises  was  unknown,  have,  on  occasion  of  the  premises,  suspect- 
ed and  believed,  and  still  do  suspect  and  believe,  that  the  said  plaintiff 
hath  t>een  and  is  guilty  of  [felony]  ;  and  also  the  said  plaintiff  hath,  by 
means  of  the  premises,  suffered  great  anxiety  and  pain  of  body  and  mind, 
and  hath  been  forced  and  obliged  to  lay  out  and  expend,  and  hath  laid 
out  and  expended,  divers  large  sums  of  money,  in  the  whole  amounting 
to  a  large  sum  of  nK>ney,  to  wit,  the  sum  of  £ —  (A)  in  and  about  the 
procuring  his  discharge  from    the    said  imprisonment,  and  defending  of 
himself  in  the  premises,  and  the  manifestation  of  his  innocence  in  that  be- 
half, and  hath  been  greaUy  hindered  and  prevented,  by  reason  of  the  pre- 
mises, from  following  and  transacting  his  lawful  and  necessary  affairs  and 

Ij  obtaining  a  aearch  warrant,  though  no  roagiatrate,  or  in  any  other  courae  of  legal 

gooda  were  found,  and  though  conaequent-  proceeding  cannot  be  treated  aa  Ubeflovsj  1 

ly  DO   proaecation  could  be  instituted,  lee  Saund.  132,  n.  1  ;  but  if  the  defendant,  at 

jionte  V.  Cooper  and  another,  1  T.  R.  535.  any  other  time  adcuae  the  plaintift*  of  the 

-»3   £ap.  Rep.  144,  147 — Rol.  Ab.  Action  felony,  counta  niav  be  here  added  for  the 

«icr  Caae,  P  and  in  fiac.  Ab.  Action  on  the  words,  1  Saund.  vSZ. 

Caae,  H.  it  is  said,  that  action  liea  whetlier  (jg)  We  haye  already  aeen  that  the  da- 

the  proveeutor  proceed  ao  far  aa  actually  to  mage  ,  may  be  imtfrisoHment^  scandal,  or  ex- 

exhibit  an  indictment  or  not.  pense,  ante,  6()6,  7,  note  ;  these,  and  any 

(jd)  This  count,  in  respect  of  its  general-  other  particular  damage,  ahould  be  circum- 

ity,  18  frequently  adopted  aa  a  second  count,  atantially  stated  or  auch  as  are  not  neces- 

■ee  Rol.  Ab    tit.  /ietioii  aur  Com,  Q    pi.  5.  aarily  incidental  to   the  premiaea  will    not 

It  may  be  questionable,  howeyer,  whether  be  admissible   in  evidence,    ante,    604   n. 

it  would  be  sufficient  upon  demurrer.     See  The  plaintiff  cannot  recover  damages  for 

5  B.  &  A.  6M. — 1  U.  Sl  R.  S66,  S.  C      It  any  imprisonment  after  the  goal  delivery, 

haa  been  held  good  after  yerdict,  id. — Cro.  for  it  was  hia  own  fault  to  lay  in  priaon,  af- 

Eliz  724  —Fee  2  B.  &.  Ores.  1itS^.—6  Ni  ^k  Xet  that  time,  Bro.  Damages,  pi.  1  Id.— Say- 

8.  29.     See  form,  poat,  616,  and  1  O,  &  R.  er,  Damages,  87. 

97.— 2  Chit  Rep.  304.  (h)  As  to  what  coats,  aee  1   Campb.  151, 

(e)  That  thia  is  auffieient,  aee  2  B.  &  C.  2— Ante,  605,  note.    Plaintiff  is  not  enti- 

283  —9  M.  &  S.  29.  tied  to  cosU  as  between  attorney  and  client, 

(/)  The  aoeaiation  of  felony  before  the  ante,  318,  note. 
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'•«      business  for  a  long  time,  to  wit,  for  the  spaee  of  — —  and  aisoj  by  reason 
"aomcv*  ^^^  ^y  i^^^ns  ^^ ^^^  ^^^  premises,  the  said   plaintiff,  *hath  been,  aod  is, 
TioKs»     otherwise  greatly  injured  in  this  credit  and  circumstances,  to  wit,  at,  be 
(venue)  aforesaid. — [Conclude  as  ante,  596.] 

For  mall-  For  that  whereas  the  said  plaintiff  now  is,  and  from  the  time  of  his  na- 
^^^h'bT  ^^i^y  hitherto  hath  been,  a  good,  quiet,  honest,  and  peaceable  subject  of 
articles  of  this  realm,  and  never  hath  been  guilty,  or  suspected  to  have  been  guilty, 
the  peace  of  any  breach  of  the  peace,  or  of  any  other  crime  whatsoever,  yet,  the 
QuaHer  ^^^^  defendant,  well  knowing  the  premises,  but  contriving  and  roalidooslj 
Sessions  intending  wrongfully  and  unjustly  to  hurt,  injure,  and  prejudice  tbe  said 
^f  ^''^'L  plaintiff  in  this  respect,  and  to  cause  him  to  undergo  the  pains  and  penal- 
jn^conse'-  ^®^  ^7  ^^^  Ivlws  and  Statutes  of  this  realm  provided  against  persons  guilty 
qiience  of  of  a  breach  of  the  peace  of  our  said  lord  the  king,  and  to  cause  him  to  be 
which  he  py^  ^  great  trouble  and  expense,  in  procuring  bail  for  his  personal  appea^ 
ted  on  a  ^^ce  at  the  general  Quarter  Sessions  of  the  peace  to  be  held  for  the  said 
warrantor  county  of  Middlesex,  at  the  session-house  on  Clerkenwell  Ghreeo,  in  the 
^^*^  ^"^  ob^  said  county,  or  if  he  could  not  procure  such  bail,  to  cause  him  to  be  im- 
liged  to  prisoned,  and  to  be  kept  and  detained  in  prison,  until  llie  general  Quarter 
find  sure-  Sessions  of  the  peace  of  our  said  lord  the  king,  holden  in  and  for  the  said 
enter*Uito  co^n^y  of  Middlesex,  at  the  sessions-house  for  the  said  county,  on  be 
a  recogni-  before  W.  M.  esq.  and  other  justices  assigned  to  keep  the  peace  in  and 
zance  to  fo^  ^jj^  gg^j^j  county,  and  also  to  hear  and  determine  divers  felonies  and 
a'f^ture  misdemeanors  committed  in  the  said  county,  falsely  and  maliciously,  and 
time ;  that  without  any  reasonable  or  probable  cause  whatsoever,  in  his  own  proper 
^^  *^'*buf '  P®^^°j  came  before  the  said  justices,  and  then  and  there  being  duly 
was  not  sworn  before  the  said  justices  on  the  Holy  Evangelists,  exhibited  to  the 
proceeded  said  justices  certain  false,  feigned,  and  malicious  articles  of  the  peace 
and  dfs-  against  the  said  plaintiff,  by  the  name  and  description  of,  &c.  under  color 
charged  and  pretence  of  fear  of  bodily  harm  to  be  done  unto  the  said  defendant 
(0*  by  the  said  plaintiff;  by  which  said  articles,  the  said  defendant  charged 

the  said  plaintiff,  that  on,  &;c. — [Set  out  the  carticles  or  the  sulntance  of 
them  to  the  end.]  And  the  said  plaintiff  saith,  that  upon  such  Aargt 
and  exhibiting  of  such  articles,  the  said  defendant  then  and  there,  for  the 
said  supposed  breaches  of  the  peace,  falsely  and  maliciously,  and  without 
any  reasonable  or  probable  cause,  caused  and  procured  D.  W.  and  I.  G. 
esquires,  two  of  the  said  justices,  to  issue  out  their  warrant  under  their 
hands,  in  open  session  aforesaid,  directed  to  all  constables,  headboroughs, 
fcc.  {according  to  the  directions')  and  strictly  charged  and  commanded 
that  they  or  some  or  one  of  them,  should,  on  sight  thereof,  take  and  bring 
the  said  plaintiff,  by  the  name  and  description  of,  &c.  (as  in  warrant)  be- 
fore them,  and  others  his  majesty's  justices,  assigned  to  keep  the  peace  in 
the  county  aforesaid,  and  also  to  hear  and  determine  felonies  and  misde- 
meanors committed  in  the  said  county,  at  the  then  sessions  of  tbe  peace, 
holden  at  the  sessions-house  in  and  for  the  said  county,  (if  the  court 
should  then  be  sitting)  to  answer  to  the  said  articles  of  the  peace  so  ex- 
hibited and  filed  against  him  by  the  said  defendant  as  aforesaid,  for  fear 
of  bodily  harm,  and  if  the  court  should  not  be  sitting  at  the  time  of  such 
taking,  then,  that  they  or  some  one  of  them  should  forthwith,  afterwards, 

(i)  See  the  notes  to  the  form,  ante,  506  507. 
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bring  the  said  plamtiff  before  them  or  some  other  of  his  majeBt]r's  justices  ^^/^^^^ 
of  ^e  peace  for  the  same  county,  to  find  sufficient  sureties,  personally  to 
appear  at  the  then  session  to  answer  the  same  articles,  and  all  such  other  xion. 
matters  as  on  his  majesty's  behalf  should  there  be  objected ;  and  if  he 
could  not  be  taken  during  the  sessions,  then,  that  they  should  bring  him 
before  them,  or  some  other  of  his  majesty's  justices  of  the  peace  for  the 
said  county,  as  speedily  after  as  might  be,  to  find  such  sureties,  personally 
to  answer  as  aforesaid,  and  fiirther  to  be  dealt  with  according  to  the  law. 
And  the  said  defendant  afterwards,  to  wit,  on,  &c.  at  Clerkenwell,  in  the 
said  county,  falsely  and  maliciously,  and  without  any  resonable  or  proba- 
ble cause,  caused  the  said  plaintiff  to  be  taken  into  custody,  by  virtue  of 
the  said  warrant,  and  then  and  there  to  be  brought  before  one  J.  P.  esq. 
then  and  still  being  one  of  the  justices  assigned  to  keep  the  peace  in  and 
for  the  said  county,  and  to  hear  and  determine  divers  felonies  and  trespass- 
es in  the  said  county  committed,  and  to  be  by  the  same  justice  then  and 
there  obliged  to  find  sureties,  and  with  such  sureties  then  and  there  to  en- 
ter into  a  recognizance  to  our  said  lord  the  king,  before  the  said  justice, 
for  his  the  said  plaintifiTs  personal  appearance  at  the  then  next  general 
Quarter  Sessions  of  the  peace  to  be  held  for  the  said  county,  at  the  ses- 
sions-house on  Clerkenwell  Green  as  aforesaid,  there  to  answer  the  said 
articles  of  peace  so  exhibited  and  filed  against  him  by  the  said  defend- 
ant as  aforesaid,  for  fear  of  bodily  harm.  By  reason  whereof  the  said 
plaintiff  afterwards,  to  wit,  at  the  next  general  Quarter  Sessions  of  the 
peace  of  our  said  lord  the  king,  holden,  by  adjournment,  in  and  for  the 
said  county  of  Middlesex,  on,  be.  at  the  sessions-house  on  Clerkenwell 
Green  aforesaid,  before  W.  M.  esq.  and  other  justices  assigned,  be.  did 
personally  appear  pursuant  to  the  said  recognizance,  and  the  said  defend- 
ant did  not  at  the  said  last-mentioned  sessions,  nor  was  any  bill  of  indicts 
nent  preferred,  either  at  the  said  last-mentioned  session,  or  at  any  fiiture 
'or  subsequent  session,  nor  hath  any  other  prosecution  been  commenced 
against  the  said  plamtiff  for  the  said  supposed  breaches  of  the  peace,  in 
the  said  articles  mentioned,  whereupon  the  said  plaintiff  was  then  and 
there  discharged  by  the  said  court  of  session  from  the  said  recognizance, 
and  also  frcm  the  said  articles ;  by  reason  of  which  said  premises,  the 
said  plaintiff  was  forced  and  obliged  to  undergo,  and  did  necessarily  un- 
dergo, great  fatigue  of  body  and  anxiety  of  mind,  and  did  incur  great  ex- 
pense, amounting,  to  wit,  to  the  sum  of  £50,  in  and  about  then  defend- 
bg  of  himself  in  the  premises,  and  in  and  about  the  procuring  sureties  to 
enter  into  the  said  recognizance,  and  in  and  about  the  appearing  at  the 
general  Quarter  Sessions  of  the  peace,  and  the  manifestation  of  his  inno- 
cence in  the  premises,  to  wit,  at,  be.  (venue)  aforesaid. 

For  that  whereas  the  said  defendant,  contrivmg  and  maliciously  intend-  For  mali- 
mg  to  injure  the  said  plaintiff  in  his  good  name,  fame,  and  credit,  and  to  cionslj 
bring  him  into  public  scandal,  infamy,  and  disgrace,  and  to  vex,  harass,  a  search 
and  injure  the  said  plamtiff  heretofore,  to  wit,  on,  &c.  at,  &c.  (venue)  went  warrant, 
and  appeared  before  one  H.  M.  esq.  then  and  there  being  one  of  the  jus-  J??p|2^* 
tices  of  our  lord  the  now  king,  assigned  to  keep  the  peace  of  our  said  lord  tiff  *■ 

house  to 
(k)  An  action  on  the  case  lies  for  mali-    none  such  are  found,  1  T.  R.  535,  n.— 1  D.  ^  Much- 
cioQsly  obUininff  and  executing  a  warrant  to    db  R.  97.-2  Chit.  Rep.  304.  ^^  ^L!!|  * 

search  a  house  for  smuffgled  goods,  where  y^  goods 
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the  king,  in  and  for  the  county  of  M.  and  also  to  hear  and  determine  di- 
Tiofis.     vers  felonies,  trespasses,  and  other  misdemeanors,  committed  in  the  said 
county,  and  then  and  there  falsely  and  maliciously,  and  without  any  rea- 
sonable or  probable  cause  whatsoever,  made  a  complaint  before  the  said 
H.  M.  esq.  so  being  such  justice  as  aforesaid,  as  follows,  that  is  to  say, 
that  there   had  been  lately  feloniously  stolen,  taken,  and  carried  away,  in 
the  said  county,  nine  paper  patterns,  the  goods  and  'chattels  of  the  said 
defendant,  and  that  the  said  defendant  bad  cause  to  suspect  and  believe, 
and  did  suspect  and  believe  that  the  said  goods  and  chattels,  or  some  part 
thereof,  were  then  knowingly  concealed  in  the  house  or  apartments  of  a 
man  named  L.  (meaning  the  said  plaintiff)  situated  at,  &c. ;  and  upon 
such  complaint  he  the  said  defendant  falsely  and  maliciously,  and  without 
any  reasonable  or  probable  cause  whatsoever,  caused  and  procured  the 
said  H.  M.  esq.  so  being  such  justice  as  aforesaid,  to  make  and  grant  his 
certain  warrant  under  his  hand  and  seal,  bearing  date  the  day  and  year 
aforesaid,  and  directed  to  all  constables,  and  others  his  majesty's  officers 
of  the  peace  for  the  said  county,  whom  it  might  concern,  whereby,  after 
reciting  that  complaint,  upon  oath  had  been  made  that  day  unto  bim  the 
said  H.  M.  by  the  said  defendant,  that  there  had  been  then  lately  feloni- 
ously stolen,  taken,  and  carried  away,  in  the  said  county,  nine  paper  pat- 
terns, the  goods  and  chattels  of  the  said  defendant,  and  that  there  was 
just  cause  to  suspect  the  said  stolen  goods  were  then  knowingly  concealed 
in  the  house  or  apartments  of  a  man  named  L.  (meaning  the  said  plain- 
tiff) at,  &CC.  the  said  H.  M.  required  such  officers  and  constables,  to  whom 
the  said  warrant  was  directed  as  aforesaid,  forthwith  to  make  diligent  search 
in  the  day  time  in  the  said  house  or  apartments  for  the  said  stolen  goods, 
and  if  they  should  find  the  same  or  any  part  thereof,  that  they  should  then 
secure  the  said  stolen  goods,  and  bring  the  person  or  persons,  in  whose 
custody  they  should  find  the  same,  before  the  said  H.  M.  or  some  other 
of  his  majesty's  justices  of  the  peace  for  the  said  county,  to  be  examined 
and  dealt  with  according  to  law.     By  virtue  and  under  color  of  which 
said  warrant,  and  by  pretext  of  the  execution  thereof,  the  said  defendant, 
together  with  one  W.  B.  then  being  one  of  his  majesty's  officers  of  tlie 
peace  for  the  said  county,  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, without  any  reasonable  or  probable  cause  whatsoever,  and  without  the 
leave  or  license,  and  against  the  will  of  the  said  plaintiff,  entered  the 
dwelling-house  of  the  said  plaintiff*,  situated  at,  be.  and  continued  therein 
for  a  long  space  of  time,  to  wit,  for  the  space  of  [two]  hours,  and  during 
that  time  then  and  there  .searched  and  ransacked  the  said   dwelling-bouse, 
and  the  rooms  and  apartments  thereof,  and  also  the  closets,  drawers,  desks, 
a(id  boxes  of  the  said   plaintiff  and  his  family  in  the  said   dwelling-house, 
and  flung,  tossed,  and  tumbled  about  the  books,  paper,  furniture,  and  wee- 
ing apparel  therein,  and  other  the  contents  thereof,  and  thereby  during 
that  time  then  and  tliere  disturbed  and  disquieted  the  said  plaintiff  in  the 
possession  of  his  said  dwelling-house  ;  and  the  said  plaintiff  in  fact  saith, 
that  neither  the  nine  paper  patterns,  nor  any  goods  or  chattels  of  the  said 
defendant,  feloniously  stolen,  were  found  in  the  said  dwelling-house,  upon 
such  search  as  aforesaid,  or  otherwise,  nor  were  there  any  such  goods  and 
chattels  therein  before,  at  the  time  of  the  said  complaint,  or  at  any  other 
time  whatever,  nor  had  the  said  defendant  any  reasonable  or  probable 
cause  whatever  for  making  the  said  complaint,  or  causing  the  said  warrant 
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to  be  issued  or  executed  as  aforesaid  ;  and  the  said  plaintiff  saith,  that  the  'oa 
said  defendant  did  not  further  prosecute  his  said  complaint,  but  deserted  p^otccu' 
and  abandoned  the  same,  and  the  said  complaint  wholly  ended  and  deter-  vion. 
mined,  to  wit,  at,  &c.  (venue)  aforesaid.  And  whereas  also  the  said  de- 
fendant, further  contriving  and  intending  as  aforesaid  heretofore,  to  wit, 
on,  &c.  aforesaid,  at,  &c.  (venue)  aforesaid,  went  and  appeared  before 
the  said  H.  M.  esq.  so  being  such  justice  as  aforesaid,  and  then  and  there 
falsely  and  maliciously,  and  without  any  reasonable  or  probable  cause,  be- 
fore the  said  H.  M.  esq.  so  being  such  justice  as  aforesaid,  to  wit,  at  West- 
minster aforesaid :  in  the  county  aforesaid,  charged  the  said  plaintiff  with 
knowingly  concealing  in  his  house,  or  apartments,  nine  pa*per  patterns,  the 
goods  and  chattels  of  the  said  defendant,  the  same  having  been,  as  the 
said  defendant  then  and  there  alleged,  before  then  feloniously  stolen,  ta- 
ken, and  carried  away,  the  said  defendant  falsely  and  maliciously,  and 
without  any  reasonable  or  probable  cause  whatsoever  caused  the  said  H. 
M.  esq.  so  being  such  justice  aforesaid,  to  make  and  grant  his  certain  war- 
rant, under  his  hand  and  seal,  for  the  searching  of  the  said  house  or 
apartments  of  the  said  plaintiff,  in  order  to  find  the  nine  paper  patterns  so 
alleged  to  have  been  feloniously  stolen.  By  virtue  and  under  color  of 
which  said  last-mentioned  warrant,  and  by  pretext  of  the  execution  there- 
of, the  said  defendant,  together  with  one  W.  B.  then  being  one  of  his  ma- 
jesty's officers  of  the  peace  for  the  said  county,  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,  without  any  reasonable  or  probable  cause  whatev- 
er, and  without  the  leave  or  license,  and  against  the  will  of  the  said  plain- 
tiff, entered  the  dwelling-house  of  the  said  plaintiff,  situated,  &c.  afore- 
said, and  continued  therein  for  a  long  space  of  time,  to  wit,  for  the  space 
of  [two]  hours,  and  during  that  time  then  and  there  searched  and  ransack- 
ed the  said  dwelling-house,  and  the  rooms  and  apartments  thereof,  and  al- 
so the  closets,  drawers,  desks,  and  boxes  of  the  said  plaintiff  and  his  fami- 
ly, in  the  said  dwelling-house,  and  flung,  tossed,  and  tumbled  about  the 
books,  paper,  furniture,  and  wearing  apparel  therein,  and  other  the  con- 
tents thereof,  and  also  during  all  that  time  then  and  there  disturbed  and 
disquieted  the  said  plaintiff  in  the  possession  of  the  said  dwelling-house ; 
and  the  said  plaintiff  in  fact  saith,  that  neither  the  said  nine  paper  pat- 
terns, nor  any  goods  or  chattels  of  the  said  defendant,  or  of  any  other 
person  which  had  been  feloniously  stolen,  were  found  in  the  said  dwelling- 
house,  upon  such  search  as  aforesaid,  or  otherwise,  nor  were  there  any 
such  goods  and  chattels  tlierein,  before  or  at  the  .time  of  the  said  com- 
plaint, or  at  any  time  whatever,  nor  had  the  said  defendant  any  reasonable 
or  probable  cause  for  making  the  said  last-mentioned  charge,  or  causing 
the  said  warrant  to  be  issued  or  executed  as  aforesaid ;  and  the  said  plain- 
tiff saith,  that  the  said  defendant  did  not  further  prosecute  his  said  charge, 
but  deserted  and  abandoned  the  same,  and  the  said  complaint  has  wholly 
ended  and  determined,  to  wit,  at^  &^c.  (veime)  aforesaid.  By  means  of 
which  said  several  premises,  he  the  said  plaintiff  has  been,  and  is  greatly 
injured  in  his  said  credit  and  reputation,  and  brought  into  public  scandal, 
infamy,  and  disgrace,  with  and  amongst  his  neighbors,  and  other  good  and 
worthy  subjects  of  this  kingdom,  and  divers  of  those  neighbors  and  sub- 
jects, to  whom  his  innocence  in  the  premises  was  unknown,  have,  on  oc- 
casion of  the  premises,  suspected  and  believed,  and  still  do  suspect  and 
believe  that  the  said  plaintiff  hath  been,  and  is  guilty  of  the  said  offence 
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FOK      by  the  said  defendant  imputed  to  his  charge,  and  also  the  said  plaintifi 
^Msxcu"  b&^9  ^7  means  of  the  premises,  suffered  great  anxiety  and  pain  of  body 
Tiovs.     and  mind,  and  hath  been  otherwise  greatly  injured  in  his  character,  credit, 
reputation,  and  circumstances,  to  wit,  at,  &c.  (venue)  af<»resaid. 

For  mmli*  {BiducemefU  offfood  character,  fyc.  and  that  plaintiff  had  not  been  gvilr 
^^  ty  of  penury,  a^of  defendanfi  laOcum  iJfUum,«milar  to  the  j^ece- 
in  Middle-  dent,  ante,  606,  7,  to  the  asterisJCy  and  then  proceed  as  fottowe :] — ^To  wit, 

^dict^  *°  on  the day  of in  the year  of  the  reign  of  our  lord  the  now 

ment  for   king,  at  the  general  session  (m)  of  oyer  and  terminer  of  our  said  lord  the 

P«>j^7      king,  holden  in  and  for  the  county  of at  the  sessions-house  for  the 

^to^K?  B.  ^^^  county,  before  E.  F.,  6.  H.,  L  K.  and  L.  M.  esquires  (n),  and  others 
bj  earHo-  their  fellows,  justices  of  our  said  lord  the  king,  assigned  to  hear  and  de- 
^'w^h^  termine  divers  felonies,  trespasses,  and  other  misdemeanors  committed 
plaintiff  ^^'^thin  the  said  county,  the  defendant  falsely  and  maliciously,  and  with- 
wai  EC-  out  any  reasonable  or  probable  cause  whatsoever,  indicted  (o)  and  caused 
^rii^r^?  and  procured  to  be  indicted,  the  said  plaintiff,  by  the  name  of  A.  B.  late 

I         J    of  the  parish  of in  the  county  of ,  for  that,  &c. — [here  state 

the  substance  or  material  parts  of  the  indictment,  and  then  proceed  as  fair 
bj  M^Ko-  ^^'  *1 — ^which  said  indictment,  our  said  lord  the  king  afterwards,  for  cer- 
rari  (p).  tain  reasons  caused  to  be  brought  before  him,  to  be  determined  accordmg 
^I^smTi^  to  the  law  and  custom  of  England.  And  the  said  plamtiff  fiirther  says, 
that  the  said  defendant  afterwards,  fiilsely  and  maliciously  (g)  and  with 
out  any  reasonable  or  probable  cause  prosecuted,  and  caused  to  be  prose- 
cuted, the  said  indictment  against  the  said  plaintiff,  until  the  said  plaintiff 

(l)  See  the  varions  fonns  in  8  Wentw.  (m)  This  ■t&tement  is  to  accord  vitb  the 

Index,  XT.  to  xxi.    Heme,  88. — Morg.  410,  caption,  or  style  of  the  particular  flesaionsy 

359 — Plead.  A.  222  ;  and  the  notes  to  the  and  with  the  record  of  acquittal.     In  2  Bla. 

precedent,  ante,  607.    See  a  precedent  for  Rep.  1050,  a  declaration  for  maliciouslj  in- 

malicionslj    indicting    plaintiff's    wife    at  dieting  at  the  general  quarter  sessions,  in- 

Hick's  Hall,   where  she  was  acquitted,  2  stead  of  the  general  session,  was  held  saffi* 

Rich.   C.  P.  158.     And  see  a  precedent  cient,  hecanse  the  indictment  was  cognixa- 

where  the  bill  was  returned  not  found,  5  ble  at  both  sessions,  see  3D.  &  R.  226.-4 

Taunt.  187.— 1  Marsh.  12.— 8  Wentw.  344.  B,  &  A.  435.    After  verdict  it  is  no  objec- 

The  proceedings  in  the  original  prosecution  tion  to  the  description  of  the  court  in  which 

are  to  be  described  as  in  the  record  of  ae-  the  indictment  was  found,  that  the  name* 

quittal,  a  copj  of  which  must  be  produced  of  the  justices  before  whom  the  session  of 

on  the  trial  of  the  action,   if  the  former  oyer  and  terminer  is  held  are  not  set  out,  1 

prosecution  were  for  a  felony,  but  not  when  D.  &  R.  266. — 5  B.  &  A.  634,  S.  C.     What 

it  was  for  a  misdemeanor,  1  Bl.  Rep.  385.  are  not  Tariances,  see  Cro.  Jac.  32. — Telr. 

1  T.  R.  518.    Therefore,  if  the  court  will  46.-9  East,  157.    It  should  appear  by  the 

not  in  the  former  case  grant  a  copy  of  the  declaration  that  the  court  before  which  the 

record,  no  action  for  a  malicious  prosecn-  charge  was  preferred,  had  authority  to  de- 

tion  can  be  supported.    1  Chit.  Crim.  Law,  termme  it.  Id.  ibid. 

835,  &o.    In  10  B.  &Cres.  70,  it  was  made  (n)  The  allegation  of  the  appointment 

a  question,  but  not  decided,  whether  a  per-  of  the  justices  by  letters  patent  is  nnneeev- 

son  acquitted  of  felony  has  a  right  to  have  sary,  and  is  better  omitted,  2  Rich.  C.  P. 

a  copy  of  the  record  of  his  acquittal.    This  158. 

action  is  supportable,  though    the  indict-  (o)  This  is  the  usual  allegation,  2  Burr, 

ment  was  bad,  5  B.  &  A.  634. — L  D.  &  R.  993.    Where  the  jury  haye  thrown  out  the 

97,  S.  C. — 4  T.  R.  427.    See  the  requisites  bill,  the  declaration  should   describe    the 

necessary  to  sustain  this  action  in  Willes'  prosecution  as  '*  a  bill,"  and  not  ss  ^*  an  in- 

Rep.  530,  n.  a.— 2  Bla.  Com.  by  Chitty,  dictment,**  1  Salk.  376.— Com.  Dig.  Indict- 

126,  notes.    The  plaintiff  must  show  ex-  ment,  B.— 8  Wentw.  346  —5  Taunt.  187. 

press  malice,  or  the  absence  of  all  probable  ( p)  If  there  was  no  removal,  see  2  Ridi. 

cause,  9  East,  361.— 1  Marsh.  12.— 5  Taunt. .  C.  P.  159. 

187,  8.  C— 1  Marsh.  220.— See  ante,  601  (q)  Malice  must  be  proved,  9  East,  361. 

A  608.  Ante,  600, 601. 
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afkarwards,  to  wit,   at  the  sittings  at  nisi  prius  (r),  holden  on next      'o% 

after  the  end  of  the  term  of ,  in  the (i)  year  of  the  reign  of  "  r","cu  * 

our  said  lord  the  now  king,  before  Charles  Lord  Tenterden,  chief  justice  tioh*. 
of  our  said  lord  the  king,  assigned  to  hold  pleas  before  the  king  himself, 
John  Henry  Abbott,  esquire,  being  associated  unto  the  said  chief  justice, 
according  to  the  form  of  the  statute  in  such  case  made  and  provided,  was 
in  due  manner,  and  by  due  course  of  law,  acquitted  of  the  said  premises 
in  the  said  indictment,  charged  upon  him  by  a  jury  of  the  said  county  of 
Middlesex  (t);   and  whereupon,   it  was  afterwards,   to  wit,   in   [fifteen]  Judgment 

days  from  the day  of  St.  Martin,  in  Mzchaebnas  Term  (u),  in  the  thereon. 

1st  year  of  the  ^reign  aforesaid,  considered  (w)  and  adjudged  by  the  [*614] 
anart  of  our  said  lord  tJie  Icing,  before  the  king  himself,  the  same  court 
then  and  still  being  holden  at  Westminster,  in  the  county  of  Middlesex, 
that  the  said  plaintiff  should  depart  thence  without  day  in  that  behalf,  and 
the  said  plaintiff  was  and  is  duly  discharged  of  and  from  the  premises  in 
the  said  indictment  specified ;  as  by  the  record  and  proceedings  thereof, 
remaining  m  the  said  court  of  our  said  lord  the  king  himself,  at  Westmm- 
ster  aforesaid,  appears.  By  means  whereof,  &c. — [State  the  damage, 
as  ante,  611,  612,  and  any  other  damage,  which  the  plaintiff  has  sustain- 
ed, and  conclude  as  ante,  596.  A.  general  count  as  follows  may  be  add- 
ed.] 

And  whereas  also  afterwards,  to  wit,  on,  &c,  at  a  general  sessions  of  S««o"^ 
oyer  and  terminer  of  our  said  lord  the  king,  holden  in  and  for  the  county  ting  the 
of  at  the  sessions-house  in  and  for  the  said  county,  before  E.  F.  &c.  indict- 

esquires,  (naming  the  justices  as  in  the  caption  of  indictment,)  and  others  '^^^^ 
their  fellows,  justices  of   our  said  lord  the  king,  assigned  to  hear  and  de-  thortlj 
tennine  divers   felonies,   trespasses,    and  other  misdemeanors  committed  (>)• 
within  the   said  county,  the   said  defendant  falsely  and  maliciously,  and 
without  ^ny  reasonable  or  probable  cause  whatsoever,  indicted,  and  caused 
and  procured  to  be  indicted,  the  said  plaintiff,  for  [wilful  and  corrupt  per- 
jury] which,  &c, — [Proceed,  and  conclude  as  in  the  first  count.] 

For  that  whereas,  heretofore,  to  wit,  at  (z)  the  general  quarter  sessions  For  mali- 

of  the  peace  of  our  lord  the   king,  holden  for  the  county  of at  [the  cionslyin- 

Guildhall,  in  King  Street,  Westminster,]  in  the  said  county,  on,  &c.  to  the  plaiilt!^ 

year  of  the  reign  of  our  lord  the  now  king,  before  [W.  M.,  A.  C,  for  an  ae- 

&c.  esquires,]  and  otfiers  their  fellows,  justices  of  our  said  lord  the  king,  S°g*w. 

haU  Sei- 

(r)  If  atated  that  the  acquittal  was  "  in  11  East,  513, 14.  Bions,  at 

the  court  of  our  lord  the  king,  before  the        (x)  That  this    will  suffice,  and   at   all  which  he 

king  himself,"  when  it  was  at  nisi  prius,  events  after  verdict,  see  1   D,&,R.  266.—-^  was  ao- 

the  variance  would  be  fatal.    See  11  £ast,  B,  &,  Aid.  634,  S.  C.  quitted 

508. — 2  Campb.  193,  where  see  the  law  as        (y)  See  the  requisites  necessarj  to  sus-  (y). 

to  variances   in  general ;  and  see  9  East,  tain  this  action,  in  Willes*  Rep.  520,  n.  (a)  ; 

157.— 1  T.  R.  235.-2  B.  Sc  C.  2.  and  in  the  notes  to  the  precedents,  ante, 

(s)  This  daj  should  correspond  with  the  606,  7,  8.    It  is  not  sufficient  to  support  the 

record  of  acquittal.     When  a  variance  is  action,  to  show  that  the  defendant  was  guiltv 

&tal,  and  when  not,  see  4  T.  R.  590,  560.  of  the  first  assault,  Peake's  Rep.  135.    If 

—Willes,  517.— 9  East,  157.  the  defendant  caused  the  plaintiff  to  be  ap- 

(t)  As  to  this  allegation,  see  Cro.  Car.  prehended  before  indictment  preferred,  bj 

31o.  316. — Heme,  89.  a  justice's  warrant,  the  first  count  will  be- 

(«)  This  also  must  agree  with  the  record,  gin  as  ante,  607. 
see  4  T.  R.  590, 560.  (z^  The  caption  of  the  sessions  at  which 

(w)  It  is  sufficient  to  state  that  the  plain-  the  mdictment  wae  preferred  must  be  aceu- 

tiii  WM  aoquittod  by  a  jury,  Willes,  517. —  ratelj  stated ;  see  ante,  612,  n. 
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'^^      assigned  to  keep  the  peace  in  the  county  aforesaid,  and  also  to  hear  and 
PBosBcu-  deternaine  divers  felonies,  trespasses,  and  other  misdeneieanors  committed  in 
Tiom.     that  county,  that  session  of  the  peace  was  adjourned  by  the  aforesaid  jus- 
tices of  our  said  lord  the  king  above  named,  and  others  their  fellows  afore- 
said, until  the day  of  the  same  month  of at  the  hour  of  ten 

in  the  forenoon  of  the  same  day,  to  be  holden  at  [the  session-bouse  on 
Clerkenwell  Green],  in  and  for  the  said  county.  And  whereas  also  the 
said  defendant,  contriving  and  maliciously  intending  to  injure  the  said 
plaintiff,  and  to  cause  him  to  be  imprisoned,  and  kept  and  detained  in  pri- 
son, and  to  put  him  to  great  charges  and  expense  of  his  monies,  and  to 
vex,  harass,  oppress,  impoverish,  and  wholly  ruin  him  the  said  plaintiff, 
heretofore,  to  wit,  at  the  same  session  of  the  peace,  being  holden  by  ad- 
journment aforesaid,  at  the  session-house  aforesaid,  in  and  for  the  said 
county,  on,  &c.  aforesaid,  before  the  said  juctices  of  our  said  lord  the  king, 
[*615]  and  others  their  fellows  aforesaid,  he  the  said  defendant  falsely  and  mali- 
ciously, and  ^without  any  reasonable  or  probable  cause  whatsoever,  in- 
dicted, and  caused  and  procured  to  be  indicted  (a),  one  I.  H.  and  the 
said  plaintiff,  by  the  names  and  additions  of,  &c.  ibr  that  [here  state  (Ae 
substance  of,  or  if  the  indictment  be  very  shorty  set  it  out]  [the  said  I.  E 
and  plaintiff  on,  &c.  in  the  year  aforesaid,  with  force  and  arms,  at  the 
parish  aforesaid,  in  the  county  aforesaid,  in  and  upon  him  the  said  defend- 
ant, in  the  peace  of  God  and  our  said  lord  the  king  then  and  there  being,; 
did  make,  an  assault,  and  the  said  defendant  did  then  and  there  beat, 
wound,  and  ill  treat,  and  other  wrongs  to  the  said  defendant  then  and 
there  did,  to  the  great  damage  of  the  said  defendant,  and  against  the  peace 
of  our  said  lord  the  king,  his  crown  and  dignity :]  and  the  said  plaint 
further  says,  that  the  said  defendant  falsely  and  maliciously,  and  without 
any  reasonable  or  probable  cause  whatsoever,  prosecuted,  and  caused  and 
procured  to  be  prosecuted,  the  said  indictment  against  the  said  I.  H.  and 
plaintiff,  to  wit,  at,  &c.  (venue)  aforesaid,  until  the  said  plaintiff  afte> 
wards,  to  wit,  at  the  then  next  general  session  of  the  peace  of  our  said 
lord  the  king,  holden  in  and  for  the  said  county  of  Middlesex,  at  the  ses- 
sion-house for  the  said  county,  on,  &c.  (6)  in  the  year  aforesaid,  before 
W.  M.  inc.  esquires,  and  others  their  fellows,  justices  of  our  said  lord  the 
king,  assigned  to  keep  the  peace  in  the  county  aforesaid,  and  also  to  bear 
and  determine  divers  felonies,  trespasses,  and  other  misdemeanors  com- 
mitted in  the  same  county,  was  in  due  manner,  and  according  to  the 
course  of  law,  by  a  jury  of  the  said  county,  acquitted  (c)  of  the  premises 
in  the  said  indictment  charged  upon  him  the  said  plaintiff  in  manner  afore- 
said, whereupon  it  was  then  and  there  considered  in  and  by  the  said  court, 
that  the  said  plaintiff  of  the  premises  in  the  said  indictment  specified, 
should  be  discharged,  and  should  go  without  day,  as  by  the  record  and 
r*6161*  pi^^^^^^i^gs  thereof,  remaining  in  the  said  court,  reference  being  thereunto 
had,  will  more  fully  appear.  By  means  of  which  said  premises,  he  the 
said  plaintiff  hath   *been  forced  and   obliged  to  undergo  and  hath  under* 

(a)  See  ante,  613,  n.  (o).  9  East,  157.— Ante,  612,  note. 

(If)  It  irust  appear  tliat  the  plaintiff  was  (c)  It  is  sufficient  to  say  generallj*  that 

acquitted  upon  the  prosecution  before  the  the  plaintiff  was  acquitted,  and  it  need  not 

action  brought ;  but  the  daj  of  the  acquittal  be  stated  that  he  was  acquUtaius  iMd$,  m  ^ 

is  not  material ;  and  though  it  Tary  from  pramiBaiM^  Yelv.  161. 
the  reooidi  the  declaration  will  be  somcient. 
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gone,  many  great  trouble  and  labours  both  of  body  and  mind,  and  to  lay      '^^ 

out  and  expend  divers  large  sums  of  money,  in  tlie  whole  amounting  to  a  pkoskcv- 
large  sum  of  money,  to  wit,  to  the  sum  of  £ —  in  and  about  the  defend-     tiohi. 
ing  himself  in  tlie  premises,  and  the  manifestation  of  his  innocence  there- 
in, and  hath  been  imprisoned,  and  kept  and  detained  in  prison,  for  a  great 

length  of  time,  to  wit,  for  the  space  of days;   and  the  «aid  plaintiff 

was  also,  by  means  of  the  premises,  greatly  hindered  and  prevented  from 
transacting  his  necessary  and  lawful  affairs  and  business,  for  divers  long 
spaces  of  time,  and  hath  been  and  is  otlierwise  greatly  injured  and  dam- 
nified, and  very  much  impoverished,  to  wit,  at,  &c.  (venue)  aforesaid. 
— [Add  the  following  count.] 

And  whereas  also  the  said  defendant,  further  contriving  and  intending  c^„?**t^ 

as  aforesaid,  heretofore,  to  wit,  on,  &lc.  in  the year  aforesaid,  at  the  ting  the 

general  quarter  sessions  of  the  peace  of  our  said  lord  the  king,  holden  by  count,  in- 
adjournment  on  the  day  and  year  last  aforesaid,  at  the  sessions-house  on  a!ui°pro- 
Clerkenwell  Green,  in  and  for  the  said  county  of  Middlesex,  before  cer-  ceedings, 
tain  then  justices  of  our  said  lord  the  king,  assigned  to  keep  the  peace  of  ^'^*'.  ^®"" 
our  said  lord  the  king  in  the  said  county  of  Middlesex,  and  also  to  hear  u^uy  (cQ. 
and  determine  divers   felonies  trespasses,  and  misdemeanors  ^committed  in 
the  same  county,  he  the  said  defendant  falsely,  maliciously,  and  without 
any   reasonable  or  probable  cause  whatsoever,  indicted,  and  caused  and 
procured  to  be  indicted,  the  said  plaintiff,  together  with  the  said  I.  H.  [for 
that  the  said  I.  H.  and  A.  B.  on,  &c.  in  the  year  aforesaid,  with  force  and 
arms,  at,  be.  (venue)  in  and  upon  him  the  said  defendant,  in  the  peace  of 
God  and  our  said  lord  the  king  then  and  there  being,  did  make  an  'assult, 
and  the  said  defendant  then  and  there  did  beat,  wound,  and  ill  treat,  and 
other  wrongs  to  the  said  defendant  then  and  there  did,  to  the  great  damage 
of  the  said  defendant,  and  against  the  peace  of  our  said  lord  the  king,  h'ls 
crown  and  dignity  (e)]  ;  and  the  said  plaintiff  furtlier  says,  that  the  said 
defendant,  further  ^contriving  and  intending  as  aforesaid,  falsely  and  mali-    [*617] 
ciously  and  without  any  reasonable  or  probable  cause  whatsoever,  prose- 
cuted, and  caused  and  procured  to  be  prosecuted,  the  said  last-mentioned 
indictment  against  the  said  I.  H.  and  plaintiff,  to  wit,  at,  &c.  (venue) 
aforesaid,  until  the  said  plaintiff,  afterwards,  to  wit,  at  the  then  next  gene- 
ral sessions  of  the  peace  of  our  lord  the  king,  holden  in  and  for  the  said 
county  of  Middlesex,  at  the  sessions-house  of  the  said  county,  on,  &c.  in 

the year  aforesaid,  before  certain  then  justices  of  our  said  lord  the 

king,  assigned  to  keep  the  peace  of  our  said  lord  the  king  in  the  county 
aforesaid,  and  also  to  hear  and  determine  divers  felonies,  trespasses,  and 
other  misdemeanors  committed  in  the  same  county,  was  in  due  manner, 
and  according  to  the  d^e  course  of  law,  by  a  jury  of  the  said  county,  ac- 
quitted of  the  premises  in  the  said  indictment  chai^ged  upon  the  said  plain- 
tiff as  aforesaid,  to  wit,  at,  l^c.  (venue)  aforesaid.  By  means  of  which 
said  last-mentioned  premises,  the  said  plaintiff  hath  been  forced  and  ob- 
liged to  undergo,  and  hath  undergone,  many  great  hardships,  troubles,  and 
labors,  both  of  body  and  mind,  and  hath  been  forced  and   obliged  to  pay, 

{(£)  See  1  D.  A  R.  266.--5  h,  A  B.  634.  \j  stealing,  Ukiof ,  and  carrying  away  the 

Ante,  614.  said  gooda  and  chattels  in   the   said  first 

(e)  Or,  if  for  a  felony,  say,  as  the  fact  coant  mentioned/' or  state  the  charge  short- 
may  be,  ^  for  felony,  (to  wit,)  for  felonious-  ly,  as  in  the  second  count,  ante,  6ii. 
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roE  lay  out,  and  expend,  iCnd  hath  necessarily  paid,  liud  out,  and  expended, 
"  rVkcu'  ^^^^^  l2jrge  sums  of  money,  amounting  in  the  whole  to  a  large  sum  of 
TI0V8.  money,  to  wit,  the  sum  of  £ —  in  and  about  the  defending  himself  in  the 
said  last  mentioned  prembes,  and  the  manifestation  of  his  mnocence  there- 
in ;  and  the  said  plaintiff  hath,  by  means  of  the  same  premises,  been 
greatly  hindered  and  prevented  from  transacting  his  lawful  afiairs  and 
business,  for  divers  long  spaces  of  time,  and  hath  been  and  is  otherwise 
very  much  injured  and  damnified,  and  greatly  impoverished,  to  wit,  at, 
&c.  (venue)  aforesaid  (/)  to  the  damage,  &c. — [Cancbuum  of  the  dedo' 
ration  as  ante^  596.] 

r*618]  For  that  whereas  the  said  plaintiff  before  and  at  the  time  of  suing  forth 
Fot  mail-  |}|e  commission  of  bankruptcy  hereinafter  *next  mentioned,  had  not  com- 
iraiDff  out  mitted  any  act  or  acts  of  bankruptcy  whatsover,  nor  was  in  any  wise 
a  commit-  subject  or  liable  to  have  a  commission  of  bankruptcy  issued  forth  against 
•ion  of  ^^  Yn^^  l^^^  ^j^  Jq  great  regard,  reputation,  and  credit  amongst  all  persons 
cT  •gainit  trading  and  dealing  with  him,  to  wit,  at,  be.  (yenue)  ;  yet  the  said  de- 
plaintiff,  fendant  well  knowing  the  premises,  but  falsely,  wickedly,  and  maliciously 
which  hia  coi^^i^g  ^^^  intending  to  injure,  aggrieve,  and  oppress  the  said  plaintiff 
gooda  and  to  bring  him  into  great  disgrace  with  and  amongst  all  his  friends, 
^"*  ^}^y  neighbors,  and  acquaintance,  and  other  good  and  worthy  subjects  of  this 
waa  after-  i^^™9  <Lnd  to  put  him  the  said  plaintiff  to  great  expense  of  his  monies, 
warda  an-  and  falsely  and  maliciously  to  cause  and  procure  the  said  plaintiff  to  be 
peraeded.  declared  and  adjudged  a  bankrupt,  and  to  impoverish  and  whoUy  rain 
*  him,   heretofore,   to  wit,  on,  &c.    (date  of  commission)  at,  &c.  (venue) 

under  pretence  that  the  said  plaintiff  was  indebted  to  the  said  defendant 
in  the  sum  of  £ —  and  had  become  a  bankrupt  within  the  intent  and 
meaning  of  the  Statute  made  and  then  in  force  concerning  bankrupts, 
falsely  and  maliciously,  and  without  any  reasonable  or  probable  cause 
whatsoever,  sued  and  prosecuted,  and  procured  to  be  sued  and  prosecut- 
ed (A),  a  certain  commission  of  bankruptcy  of  our  said  lord  the  king,  seal- 
ed with  the  seal  of  the  United  Kingdom  of  Great  Britain  and  Ireland, 
bearing  date  at  Westminster  the  same  day  and  year  aforesaid,  agamst  the 
said  plamtiff  directed  to,  &c.  (%)  whereby  after  reciting  that  our  said  lord 
the  king  had  been  informed  that  the  said  plaintiff,  being  a  trader  accord- 
ing to  the  provisions  of  an  act  passed  in  the  6th  year  of  the  reign  of  our 
said  lord  the  kmg,  intituled,  ''  An  Act  to    amend    the  Laws  relating  to 

Bankrupts,"  about since,  had   become  a  bankrupt  within  the  intent 

and  meaning  of  the  said  Statute,  to  the  intent  to  defraud  and  hbder  the 

(/ )  If  the  defendant  verbally  alandered  Aa  to  the  evidence,  lee  3  Camp.  58, 60.   1 

the  plaintiff,  independently  of  the  prosecu-  Barn.  Sc  Adolph.  128.     Aa  to  what  conela- 

tion,  connta  for  the  wordi  when  actionable  aive  proof  of  mrflice,  aee  1  Swanit  23.  See 

may  be  added.  a  form  of  apecial  plea  to  an  action  of  thii 

(g)  See  other  forma  in  8  Wentw.  313. —  nature,  atatin^  the  bankruptcy,  dx.  2  B.  4& 
Morg.  Pre.  406.— 2  Wila.  145.-1  fila.  Rep.  C.  908.— 4  D.  &,  R.  579,  S.  C. 
427.  From  2  WiU.  383,  4,  5,  6,  it  seems  (A)  It  must  not  be  stated  that  the  com- 
that  an  action  is  sustainable,  though  the  miaaion  issued  out  of  the  Court  of  Chance- 
commission  haa  not  been  superseded,  if  the  ry,  3  Camp.  58. — 1  Taunt.  71.  The  state- 
party  ia  not  liable  to  the  bankrupt  laws ;  ment  of  the  commission  and  other  proceed- 
but  aee  7  Taunt.  399.  As  to  these  actiona  inga  ahould  be  examined  with  the  originals, 
in  general,  aee  1  Salk.  14.— 1  B.  Si.  P.  205.  (s)  The  namea  of  the  commissioner^ 
— 1  Saund.  238,  9.  It  is  not  necessary  to  See  the  direction  of  the  commission,  and 
aver  that  the  plaintiff  had  not  committed  examine  therewith  throughout, 
an  act  of  bankruptcy,  8  Wila.  145,  147. 
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aaid  defendant,  and  others  his  creditors,  of  their  just  debts  and  duties  to  '«* 
them  due  and  ^owing,  and  our  said  sovereign  lord  the  king,  minding  the  ^J^^^^^ 
due  execution  of  the  said  Statute,  upon  trust  of  the  wisdom,  fidelity,  dili-  tiovi. 
gence,  and  provident  circumspection  which  our  said  lord  the  king  had 
conceived  in  the  said  — ^-  [commissioner's  names]  did,  by  his  commission 
under  the  great  seal  of  the  United  Kingdom  of  Great  Britain  and  Ire- 
land, bearing  date,  on,  &c.  at,  &c.  name,  assign,  appoint,  constitute,  and 
ordain,  the  said,  &c.  [ihe  commissioners]  his  special  commissioners,  there- 
by giving  full  power  and  authority  to  them,  four  or  three  of  them,  to  pror 
ceed  according  to  the  said  Statute,  and  take  such  order  and  direction  with 
the  body  of  the  said  bankrupt,  as  also  with  all  his  lands,  tenements,  and 
hereditaments,  did,  within  this  realm  and  abroad,  as  well  copy  or  customa- 
ry, hold  as  freehold,  which  he  had  in  his  own  right  before  he  became  a 
bankrupt,  as  also  with  all  such  interest  in  any  such  lands,  tenements,  and 
hereditaments,  as  the  said  bankrupt  might  lawfully  depart  with  all,  and 
with  all  his  money,  fees,  offices,  annuities,  goods,  chattels,  wares,  mer- 
chandizes, and  debts,  wheresoever  they  might  be  found  or  knovm,  and  to 
make  sale  thereof,  or  otherwise  order  the  same  for  satisfaction  and  pay- 
ment of  the  creditors  of  the  said  bankrupt,  and  to  do  and  excute  all  and 
every  thing  and  things  whatsoever,  towards  and  for  all  other  intents  and 
purposes,  according  to  the  ordinance  and  provision  of  the  said  Statute, 
willing  and  commandmg  them,  four  or  three  of  them,  to  proceed  to  the 
execution  and  accomplishment  of  the  same  commission,  according  to  the 
true  intent  and  meaning  of  the  said  Statute,  with  all  diligence  and  effect. 
And  such  proceedings  were  thereupon  had  by  the  said,  be.  [names  of 
commissioners]  b^ng  three  of  the  said  commissioners  named  and  authoriz- 
ed by  the  said  commission,  that  afterwards,  to  wit,  on,  &c.  at,  be.  (ve- 
nue) the  said  plaintiff,  upon  the  prosecution  of  the  said  defendant,  under 
color  and  pretence  of  the  said  commission  of  bankruptcy,  was  declared  a 
bankrupt,  and  his  goods  and  chattels,  books,  and  effects,  were  thereupon 
then  and  there  seized  and  taken  from  him ;  and  the  said  plaintiff  further 
says,  that  the  said  commission  of  bankruptcy  afterwards,  to  wit,  on,  &lc. 
at,  &c.  (yeniie)  was  duly  superseded  (k).  And  the  said  plaintiff  further 
says,  that  by  means  of  the  suing  out  and  prosecuting  of  the  said  commis- 
sion of  bankruptcy  by  the  said  defendant  against  the  said  plaintiff  as 
aforesaid,  and  the  several  proceedings  had  thereon  before  the  same  could 
be  superseded  *as  aforesaid,  the  said  plaintiff  was  greatly  injured  in  his 
credit  and  reputation  with,  and  amongst  all  his  neighbors  and  acquaintance, 
and  all  other  his  majesty's  subjects,  to  whom  he  was  in  any  wise  known, 
and  lost  the  use,  benefit,  and  advantage  of  his  said  goods  and  chattels, 
books  and  effects,  so  seized  and  taken  fit)m  him,  and  the  same  were  sold  and 
dbposed  of  under  the  said  commission,  afterwards,  to  wit,  on,  &lc.  at,  &lc. 
(venue)  aforesaid,  for  much  less  than  the  same  were  really  worth,  to  wit,  at 
the  value  or  price  of  £ — being  £ — less  than  the  same  were  then  really 
worth  ;  and  the  said  plaintiff  hath  also,  by  means  of  the  premises,  been 
forced  and  obliged  to  lay  out  and  expend,  and  hath  necessarily  laid  out 
and  expended,  a  large  sum  of  money,  to  wit,  the  sum  of  £ — in  and 
about  the  applying  for  and   obtaining  a  supersedeas  to  the  said  commission, 

(k)   As  to  thii  ayerment,  see  ante,  617,  note.    It  is  sdyisable  to  add  a  count  omitting 
the  allegation. 

Vol.  n.  62 
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,'??...  ^^  ^®  ^^^^  plaintiff  hath  been  and  is,  by  means  of  the  premises,  wboUy 
ruined  in  his  circumstances,  to  wit,  at,  &c.  (ytnue)  aforesaid.    [Add  a 
Tjoss.     eounty  omitting  the  statement  of  the  sifpersedeiu.] 


■ALIOIOVt 

FBOfKOff 


FOR 
LIBELf. 


.  [Commencement  and  concbuion  as  onto,  596.] — ^For  that  whers* 

1.  Fur  all-  as  (m)  the  said  plaintiff  now  is  a  good,  true,  honest,  just,  and  faithful 
bel,  tn^i-  subject  of  thls  realm,  and  i(s  such  hath  always  behaved  and  conducted 
cuBing'^  himself,  and  until  the  committing  of  the  several  grievances  by  the  said  de- 
plaintiff  of  fendant  as  hereinafter  mentioned,  was  always  reputed,  esteemed,  aad  ac 
PfJJ^'y  ^\  cepted  by  and  amongst  all  his  neighbors,  and  other  good  *^nd  worthy 
cific  of-  subjects  of  this  realm  to  whom  he  was  in  any  wise  known,  to  be  a  pei^ 
fence  (Q.  son  of  good  name,  fame,  and  credit,  to  wit,  at,  &c.  (venue)  (n). — Aod 
[*621]  whereas  also,  the  said  plaintiff  hath  not  ever  been  guilty,  or  until  the 
induce-  ^®  ^^  ^^^  committing  of  the  said  several  grievances  by  the  said  defend- 
ment  of  ant  as  hereinafter  mentioned,  been  suspected  (o)  to  have  been  guilty  of 
^idchar-  [perfurtf  (p),]  or  any  other  such  crime. — ^By  means  of  which  said  pre- 
And'^of  in-  niises,  the  said  plaintiff,  before  the  committing  of  the  said  several  grier- 
nocence  ances  by  the  said  defendant  as  hereinafler  mentioned,  had  deservedly  ob- 
of  the  par-  ^iq^j  the  good  opinion  and  credit  of  ail  hb  neighbors,  and  other  good 
charjre.  and  worthy  subjects  of  this  realm,  to  whom  he  was  in  any  wise  known  {q)t 
GMtral  to  wit,  at,  &c.  {ytnue)  aforesaid. — [Here  proceed  to  state  the  inducement, 
quencesof  ^^^^  ^^  ^  ^^^^  charging  perjury,  may  be  as  foUoufs,  mutatis  mutandis.— 

good  char- 
acter. (/)  See  the  forms  of  declarations  for  li-  647,  unless  the  libel  be  written,  as  veil  u 
bels,  and  for  words  referred  to,  in  8  Wentw.  published,  only  in  one  county,  3  T.  R«  3(^ 
Index,  page  iy.  to  xii~2  Biich.  C.  P  152,  652.— 1  M.  &  P.  164. 
and  the  forms,  post  — Kitch.  509.— 4  Taunt.  (o)  This  general  allegation  is  not  ma- 
355  — In  the  first  volume  of  this  work,  page  terial,  1  M.  A  S.  285. 
428  to  436,  will  be  found  a  full  treatise  upon  (f»)  See  preceding  pagre,  note  (si}.  If 
the  mode  of  framing  a  declaration  for  a  li-  the  slander  do  not  amount  to  a  charjre  sf 
bel  or  verba]  slander,  which  supersedes  the  anj  spect6e  offence,  aoch  as  porjury  or 
necessity  of  inserting  many  of  the  notes  thefl,  drc.  the  inducement,  instead  of  this 
inserted  in  former  editions  to  the  following  word  in  italics,  should  run  thus  :  **  Oftkt 
forms.  offenctg  and  miscondvd  htrtinifier  meaUot' 
(in)  It  is  usual  to  commence  the  declara-  «</  to  have  been  charged  upon  and  impuUi  to 
tion,  either  for  a  libel  or  for  words,  with  an  the  said  plaintiff  or  of  any  other  suck  of- 
inducement  of  the  plaintiff's  good  charac-  fences  or  misconduct.** 
ter,  and  of  his  innocence  of  the  crime  im-  (q)  This  inducement  also  is  not  trsTera* 
puted  to  him  by  the  defendant,  (Com.  Dig.  ble  but  it  is  usually  inserted.  When  the 
Action  for  defamation,  G.  1.)  but  as  these  declaration  is  for  a  libel,  or  words  affecting 
inducements  are  not  traversable,  (see  Styles,  the  plaintiff  in  his  profession,  trade,  At. 
118. — 11  Price,  235. —  1  Lev.  297. — I  M  A>  the  inducement  respecting  such  profetsion, 
S.  285,)  they  may  be  omitted,  and  the  de-  &.c.  usually  precedes  the  aboye  indocement, 
claration  may  commence  with  a  statement  see  forms,  post. — Taunt.  355. — 3  M.  ^,^' 
of  defendnnt  s  malicious  intention  to  injure  369,  and  which,  in  such  cases,  in  addition 
the  plaintiff  When  the  libel,  or  slander,  to  the  statement  of  the  plaintilTi  good 
does  not  affect  the  plaintiff  in  his  moral  character  as  above,  runs,  "  and  al'O  by  res- 
character,  but  merely  imputes  to  him  insol-  «/m  of  the  premises  the  said  ptaiiUijf^ta  ibe 
vency,  or  incapacity  m  the  way  of  his  trade,  vsay  of  his  aforesaid  trade  and  businesst 
&^.  this  inducement  of  gond  character  is  was  daily  and  honestly  acquiring  gff^ 
inapplicable,  and  the  declaration  should  gains  and  profits  therein,  to  wit,  sX,  4^> 
commence  with  an  inducement  respecting  aforesaid.*' — 3  Mod.  112. — Proof  of  a  part 
the  trade,  &c.  of  the  inducement,  stating  that  plaintiff 
(n)  The  venue  is  transitory,  and  the  carried  on  two  trades,  suffices,  3  M.  &  S* 
court  will  not  change  it,  1  T.  R.  571,  and  369. 
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And  whereas  also,  before  *ihe  comniitHng  of  the  several  grievances  ij 


the*  said  defendant  as  [in  the  first  and  second  (s)  counts]  hereinafter  m&H"  J^^!^' 
iioned,  a  certain  action  had  been  depending  in  the  said  court  of  our  lord  the  ^cement 
now  king,  before  the  king  himself,  at  Westnoinster,  in  the  county  of  Mid*  that  an  ac- 
dlesex  (r),  wherein  one  £•  F,  was  the  plaintiff,  and  one  G.  H.  was  the  Jjf^^^^j^j 
defendant,  and  which  said  action  had  been  then  lately  tried  at  the  assizes  and  plaia- 
in  and  for  the  county  of ,  and  on  such  trial  the  said  plaintiff  had  ti^  exam- 
been,  and  was,  examined  on  oath,  and  had  given  his  evidence  as  a  wit*  wUaesa^ 
ness  for  and  on  the  part  and  behalf  of  the  said  E.  F.,  to  wit,  at,  &c.  (r). 
(venue)  aforesaid.] — Yet  the  said  defendant,  well  knowing  the  premises,  Qmeral 
but  greatly  envying  the  happy  state  and  condition  of  the  said   plaintiff,  and  '^^?^"i 
contriving,  and  wickedly  and  maliciously  (u)  intending  to  injure  the  said  anVsmali* 
plaintiff  in  his  said  good  name,  fame,  and  credit,  and  to  bring  him  into  oious  in- 
public  scandal,  infamy,  and  disgrace  with  and  amongst  all  his  neighbors,  ^°^' 
and  other  good  and  worthy  subjects  of  this  kingdom,  and  to  cause  it  to 
be  suspected  and  believed  by  tliose  neighbors  and  subjects,  that  he  the 
said  plaintiff  had  been  and  was  guilty  of    [perjury  (to),]  and  to  subject 
him   to  the  pains  and  penalties  by  the  laws  of  this  kingdom  made  and 
provided  against,  and  inflicted  upon  persons  guilty  thereof  (x),  and  to  vex, 
harass,  oppress,  impoverish,  *and   wholly  ruin  the  said   plaintiff  heretofore,    [*623] 
to  wit,  on,  &c.  (y)   at,  &c.  (yemie)    aforesaid,  *falsely,  wickedly,  and 
maliciously  (z)  did  compose  (a)    and  publish    (&),  and  cause  and   pro- 

(r)  The  necefuity  for  and   use  of  an  in*  Bac.  Ab.  Slander,  S.  2.     Where  the  induce- 

ducement  will  be   found   treated  of,  ante,  ment  is  absolutely  requiste,  time  and  place 

Tol.  i.  p.  429.     In   addition,  it   may  be   ob.  should  be  stated,  4  T.  R.  590,  560. 

aeryed,  that  when  the  words  themselves  are  (s)  When  any  of  tbe  counts  either  for  a 

such  as  can  only  be  understood  in  a  crimi-  libel  ur  for  verbal  slander,  or  for  matter  II- 

nal  sense,  as  when  the  plaintiff  is  directly  bellous,  without  inducement  or  reference 

charged  with  a  theft  or  perjury^  &.C.  nu  in-  to  any  extrinsic  matter,   the  above   induce- 

docement  of  any  extrinsic   matter  is  requi-  ment    should    be   qualified,   and     confined 

•lie,  5  East,  467,  8.     But,  if  as  in  tliis  case,  merely  to  those  counts   which  require  an 

the  charge  be   not  necessarily  slanderous,  inducement. 

the    plaintiff  must,   by  way  of  introduction  (<)  Heme,  137. 

or  inducement,  state,  that  some  fact  has  ta-  («;   The   declaration   must  show  a  mali- 

ken  place    to  which  the  defendant  alluded,  cious  intent  in  the  defendant,  but  it  is  not 

and  to  which  the  innuendoes,  must  after-  necessary  to  use  the   word  maliciously,  for 

wards  refer.    This  is  fully  explained,  ante,  the  word  fattety  or  wrongfully,  is  sufficient, 

vol.  i.  p.   429,  and   authorities  there   cited.  1  Saund.  242  a.  note  2— i  East,  563.— 1  T. 

So,  if  the  libel  be  actionable  only  in  respect  R.  545.— Com  Dig.  Action  for  Defamation, 

of  its   affecting  the   plaintiff  in   his  office,  G.  5. 

profession,  trade,  employment,   &,c.  an  in-  (w)  Or  if  the  charge  be  not  of  any  spe- 

dacement  must  be  stated,  showing  such  of-  cific  offence,  insert  the  allegation,  as  Ante, 


admit,  or  import  the  fact  to  exist,  no  induce-         (x)  Or  if  the   charge   affect  the  plaintiff 


fice,  &.C.     But  where   the   libel,  or  words,  620,  note  (m). 

if 

ment  or  averment  of  the  facts  is  necessary,  in  his  trade,  &c.  inst- rt,  *<  and  thereby  to  in 

id.     In  a  late  case,  a  count,  afler  an  induce-  jure  the  said  plaintiff  in  his  said  trade  and 

ment  that  one   J.  P.  had  become  bankrupt,  Intsiness.'* 

and  that  plaintiff  was  about  to  prove  a  debt  (y)  The  day  of  the  publication,  but  the 

justly  due   under  his  commission,  charged  precise  day  is  not  material, 

defendant  with  saying  of  plaintiflf,   in  his  (z)  As  to   the   words  falsely    and  malt. 

trade  of   livery  stable  keeper,  and  in  a  dis-  eiously,  sec    preceding  page,   note  (v),  and 

course   touching  the   matters   before  men-  infra,  note  (i). 

tioned,  **  he  is  a  regular  prover  under  bank-  (a)  It  is  usual,  when  there  is  any  eyi- 
rupties,*'  meaning  that  the  plaintiff  was  dence  of  that  fact,  to  state,  in  one  count, 
accustomed  to  prove  fictitious  debts  under  that  the  defendant  composed  the  libel  ;  a* 
comizissions:  it  was  held  ill,  without  a  to  the  evidence  of  which,  see  Bac.  Ab.  Li- 
previous  averment  that  defendant  had  been  bel,  B.  1.— 2  Phil.  Evid.  236,  7,7th  edit, 
accustomed  to  employ  tbe  words  in  that  (b)  The  declaration  must  show  a  publica- 
sense,  7Bing.  119.  See  the  mode  of  sUt-  tion,  (2  BU.  $ep.  1037.-1  Saund.  242, 
ing  the  inducement,  ante,  vol.  i.  429,  and  note  t.-^Com.  JDig.  Axxtion  for  Defamation^ 


688 


DBCLARATION8  IN   CA8S. 


r«624] 

The  libel 
and  innii- 
endoe*. 


Second 
count. 


cure  (c)  to  be  published,  of  and  concerning  the  said  jdaintiff  (if),  and  of 
and  concerning  the  said  [actitm  which  had  been  so  depending  as  aforesaid^ 
and  of  and  concerning  the  evidence  by  him  the  said  plaint^  gi^^''^  on  the 
said  trial,  as  such  witness  as  aforesaid  (e),]  a  certain  felse,  scandalous, 
malicious  (/),  and  defamatory  libel  \g)  contaming,  amongst  other 
things  (A)  the  false  (i),  scandalous,  malicious,  defamatory,  and  libellous 
matter  following  (^),  of  and  concerning  tlie  said  ^plaintiff  ({),  and  of 
and  concerning  [the  said  action  (m),  and  of  and  concerning  the  evidence 
by  him  the  said  plaintiff  given  on  ^e  said  trial,  as  such  witness  as  afore* 
said,]  that  is  to  say  (n),  he  (meaning  (o)  the  said  plaintiff)  was  forsworn 
on  the  trial,  (p),  (meanbg  the  said  trial,  and  thereby  then  and  there 
meaning  that  tne  said  plaintiff,  in  giving  hb  evidence  as  such  witness,  on 
the  said  trial  as  aforesaid,  had  committed  wilfiil  and  corrupt  perjury.) — 
[Add  the  foUomng  and  other  counts,  as  the  case  may  suggest :  (jj)] — 
And  the  said  plaintiff  further  saith   (r),  that  the  said  defendant  iurdier 


G.  4. — Bac.  Ab.  Libel,  B.  2.-^Ante.  toI.  i. 
435,^  bat  the  word  ^^ published'*  is  not  abso- 
lutely necesfiarj,  and  the  words  "  printed 
and  caused  to  be  printed"  have  been  holden 
■uflScient.  2  Bla.  Rep.  1037.— 1  Saand. 
242,  n.  1 ;  132,  n.  2  and  3.— Com.  Dig.  Ac- 
tion for  Defamation,  G.  4. 

(e)  A  statement  that  the  defendant  pnb- 
lished,  **or"  caused  to  be  published,  is  in- 
sufficient, but  the  uncertainty  may  be  aided 
by  the  defendant's  pleading.  8  Mod.  328. 
— Vin.  Ab.  Libel,  E.  pi.  4.-1  Show.  125. 

(d)  The  declaration  must  show  a  eollo- 
qtaumf  or  otherwise  state  that  the  libel  was 
published  of  and  concerning  the  plaintiff, 
ante,  vol  i.  433. 

(e)  Where  an  inducement  of  extrinsic 
matter  is  necessary,  it  must  not  only  be 
shown  that  the  imputation  related  to  the 
plaintiff's  character,  but  it  must  also  be 
charged  that  it  had  reference  to  such  ex- 
trinsic matter,  ante,  yol.  i.  432. 

(/)  As  to  these  words,  see  ante.  622,  n. 

(jg)  As  to  what  is  a  libel,  see  I  Stark,  on 
Libels,  403.-3  Bla.  Com.  124,  notes  by 
Chitty.— 9  B.  &  C.  172,  645.-5  Bin^.  17. 

(h)  This  allegation  **  inter  alia"  is  suffi- 
cient. Vin.  Ab.  Libel,  E.  pi.  1  :  but  if  dif- 
ferent parts  of  a  libel  not  following  each 
other  be  set  out  in  the  same  count,  it  is  bet- 
ter not  to  describe  it  as  an  entire  libel,  and 
the  parts  may  be  set  forth  thus,  **  in  one 
,  part  of  which  said  libel  there  was  and  is  con- 
tained the  following  false,  &c.  matter  of 
and  concerning  the  said  plaintiff  that  is  to 
say,  &c.  (stating  that  part  of  the  libel,  and 
then  say)  and  in  another  part  of  which  said 
libel  there  was,  6lo"  1  Campb.  353 ;  and 
see  the  form,  post,  632. 

(t)  As  to  the  words  falsely  and  mdlieious' 
ly,  see  the  preceding  page,  note  (ti),  and  1 
Saund.  242,  note  2—2  East,  436. 

(k)  This  seems  the  proper  mode  of  stating 
the  libel,  and  it  would  be  sufficient  to  prove 
that  it  was  in  substance  correct,  2  Salk.  660, 
661.  It  would  be  improper  to  state  that 
the  libellous  matter  was  ^  to  the  effect  fol- 
lowing."   9  Salk.  417.  600.— 11  glod.  78* 


849.— Vin.  Ab.  Libel.  £.—2  Show.  436  —1 
Marsh.  522.-6  Taunt.  169,  S.  C.  ;  and  to 
state  that  the  libel  was  to  the  substance  loU 
lowing,  would  be  bad,  even  in  arrest  of 
judgment  aller  verdict,  3  B.  &  A.  503. — 3 
M.  6l  S.  115.— 4  B.  &  C.  473.— Ante,  vol. 
i.434. 

(2)  This  it  necessary,  unless  the  libel  be 
stated  to  have  been  addressed  to  the  plain- 
tiff, and  written  in  the  second  person, "  You, 
fyc"  1  Saund.  342a.  note  3.— C^ro.  Jac. 
231. — Com.  Dig.  Action  on  the  Case  lor 
Defamation,  G.  7.-4  JM.  <fr  S.  164. — Ante» 
vol.  i.433. 

(m)  Whenever  an  inducement  of  extrin- 
sic matter  is  necessary,  (as  to  which  see 
ante,  vol.  i.  429,  and  ante,  621,  n.  (r),  it  is 
equally  necessary  here  to  aver,  that  the  li- 
bel related  thereto,  as  that  the  libel  or 
words  were  published  of  the  plaintiff^  '*  of 
and  concerning  his  evidence  in  the  said  suit" 
or,  "  of  and  concerning  the  said  plaintiff  in 
the  way  of  his  said  trade,  ^."  8  Esst, 
427.-1  Saund.  242,3,  notes  3  <&  4.— Ante, 
vol.  1,432,3. 

(n)  As  to  the  mode  of  setting  out  the  li- 
bel, and  what  is  a  variance,  see  fully,  ante, 
vol.  i.  434, 5,  6. 

(o^  As  to  the  nature  and  use  of  and  ne- 
cessity for  an  innuendo,  see  fully,  ante,  vol. 
i.  436,437,8. 

(p)  If  distinct  passages  are  set  out  in  the 
same  count,  see  the  mode,  ante,  vol.  i.  434. 
—1  Campb.  353.-1  Surk.  Slander,  2d  edit. 
380,  and  a  form,  post,  632. 

(q)  If  there  be  any  doubt  either  as  to  the 
precise  terms  of  the  libel,  or  as  to  the  eri- 
dence  of  the  defendant's  intention  in  the 
different  parts  of  it,  it  is  advisable  to  insert 
different  counts  varying  the  statement  of 
the  libel  and  innuendoes  according  to  the 
supposed  facts,  and  the  evidence  which  it 
is  expected  may  be  adduced  in  support  of 
them. 

(r)  If  the  second  count  commence,  **  And 
tohereas  also,"  dkc.  it  will  nevertheless  hu 
■offioient,  2  Lev.  193.— 3  Id.  338. 
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contriving  and  intending  as  aforesaid,  heretofore,  to  wit,  on  the  da^  and      v** 
year  aforesaid,  at,  &c.  (venue)  aforesaid,  falsely,  wickedly,  and  malicious*    u"^'- 
ly,  did  publish  a  certain  other  false,  scandalous,  malicious,  and  defamatory 
libel,  of  and  concerning  the  said  plaintiff,  and  of  and  concerning  [the  said 
action,  which  had  been  so  depending  as  aforesaid  («),  *and  of  and  con*    [*625] 
ceming  the  evidence  by  him  the  said  plaintiff  given  on  the  said  trial,  as 
such  witness  as  aforesaid,]    containing,  amongst   other  things,  the  false, 
scandalous,  malicious,  defamatory,  and  libellous  matter  following,  of  and 
concerning  the  said  plaintiff,  and  of  and  concerning  [the  said  action,  and  of 
and  concerning  the  evidence  given  by  him  the  said  plaintiff  on  the  said  trial, 
as  such  witness  as  aforesaid,]  that  is  to  say,  [vary  the  statement  of  the 
wards  and  innuendoesy  as  may  be  advisable,  under  the  particular  circum"  Third 
stances  of  each  case.] — ^And  the  said  plaintiff  further  saitb,  that  the  said  ®??^,*^' 
defendant  further  contriving  and  intending  as  aforesaid,  afterwards,  to  wit,  eontain- 
on  the  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  falsely,  wicked-  ing  aii- 
ly,  maliciously,  wrongfully,  and  unjustly,  did  publish,  and  cause  and  pro-  ^       ^ 
cure  to  be  published,  a  certain  other  fedse,  scandalous,  malicious,  and  de-  per)£y 
famatory  libel,   of  and  concerning  the  said  plaintiff,  containing,  amongst  (0- 
other  thmgs,  certain  other  fake,  scandalous,   malicious,    defamatory,  and 
libellous  matter,  of  and   concerning  the  said  plaintiff,  as  follows,  that  is 
to  say,  [he  (meaning  the  said    plaintiff)  is  perjured].     By  means  of  the  General 
conEmiitting   of  which   said  several  grievances  by  the  said    defendant  as  (u).^^ 
aforesaid,  the  said  plaintiff  hath  been  and  is  greatly  injured  in  his  said  good 
name,  fame,  and  credit,  and  brought  into  public  scandal,  infamy,  and  dis- 
grace, with  and  amongst  all  his  neighbors,  and  other  good    and  worthy 
subjects  of  this  realm,  insomuch  that  divers  of  those   neighbors  and   sub- 
jects,   to  whom  the  innocence  and  integrity  of  the  said  plaintiff  in   the 
premises  were  unknown,  have,  on  account  of  the  committing  of  the  said 
grievances  by  the  said  defendant  as  aforesaid,  from  thence  hitherto  sus* 
pected  and  believed,  and  still  do  suspect  and  believe  the  said  plaintiff  to 
have  been,  and  to  be  a  ^person  guilty  of  [perjury,]  and  have,  by  reason    [^96] 
of  the  committing  of  the  said  grievances  by  the  said  defendant  as  afore- 
said, from  thence  hitherto  wholly  refused,  and  still  do  refuse  to  have  any 
transaction,  acquaintance,  or    discourse    with  the    said    plaintiff,  as  they 
were   before  used    and    accustomed  to  have,   and  otherwise  would  have  Speeial 
had.— [jff«re  ituert  a  ttatemmt  of  any  special  damage  plaintiff  has  sus-  ^f^PH* 

(«)  Thoaf  h  the  lecoiid  eoant  uulj  refer  cue  it  should   be  merely  stated  that  the 

to  matters  stated  in  the  first,  or  the  induce-  libel  was  published,  or  the  colloquium  was 

ment   thereto,  (see  2    Hen.    fila.    131. — 2  had  of  and  concerning  the   plaintiff,  gene« 

Wils.  114, 115. — Cro.  C.  C.  9th  edit. — Cro.  rally,  without  an^  allegation  that  the  same 

£liz.  240. — 2  Ley.  193.)  yet  it  is  necessary,  related  to  the  action,  or  to  the  examination 

when  the  libel  is  not  actionable  in  itself,  as  of  the  plaintiff  as  a  witness,  as  in  the  pre* 

stated  in  the  second  or  subsequent  count,  ceding  counts. 

that  the   inducement,  ante,  621,  note   (r),        (u)  This  statement  of  general  damage  is 

should  extend  to  such  counts,  and  that  it  be  not  traTersable. 

averred  that  the  libel  was  published,  or  the  (10)  As  to  the  statement  of  special  da- 
words  uttered,  with  reference  to  the  matter  mage,  see  ante,  toI.  i.  440,  442. — Com.  Dig. 
stated  in  such  inducement.  Action    on    case  for   Defamation,    G.   11. 

(£)  If  there  be  any  direct  charse  of  per-  When  the  libel,  or  verbal  slander  is  not  in 

jury,  or  of  any  other  offence  obviously  ac*  itself  actionable,  and  the  action  is  sustain* 

tionable,  without  any  inducement  or  expla-  able  merely  in  respect  of  special  damage, 

nation,  one  or   more  counts  should  be  in-  the  declaration  would  be  defectiye  if  such 

serted  in  the  declaration  as  above,  in  order  damage  were  not  correctly  stated,  1  Saund. 

to  avoid  the  necessity  of  proving  the  mat-  243,  n.  5 ;  but  if  the  libel  or  words  be  of 

ter  stated  in  the  inducement,  and  in  such  themselves  actionable,  the  plaintiff  may  re- 


'«*  tmned  in  comequence  of  the  libeL  If  the  damagt  he  the  lo$$  of  f<r- 
iisBu.  ^1^^^  ^  ^^y  j^  stated  a$  foUoiM :] — ^And  also  by  reason  thereof  one 
E.  F.  who  before,  and  at  the  time  of  the  committing  of  the  said  griev* 
ance,  was  about  to  retain  and  employ,  and  would  otherwise  have  re» 
tained  and  employed  the  said  plaintiff  as  his  servant,  for  certain  wages 
and  reward,  to  be  therefore  paid  to  the  said  plaintiff  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  at,  &c.  (venue)  afmesaid,  wholly  re- 
fused to  retain  and  employ  the  said  plaintiff  in  the  service  and  employ 
of  the  said  E.  F.  and  the  said  plaintiff  hath  fix>m  thrice  hitherto  re* 
mained  and  continued,  and  still  is  wholly  out  of  employ ;  and  the  said 
plaintiff  hath  been  and  is,  by  means  of  the  premises,  otherwise  greatly 
injured,  to  wit,  at,  kc.  (venue)  aforesaid*  To  the  damage,  &c. — [Con- 
ciuiion  as  antCy  596.] 

[•627]       * [Commencement  cmd  eoncbuiony  as  ante^  596,] — For  that  where- 

2- Fwali-  1^  /yj  the  said  plaintiff  now  is  a  good,  true,  honest,  just,  and  faithful  subject 

ly  aoeos-    ^^  ^^^  realm,  and  as  such  hath  always  behaved  and  conducted  himself,  and 

inff  plain*  until  the  committing  of  the  several  grievances  by  the  said  defendant  as 

^A^  *     hereinafter  mentioned,  was   always    reputed,    esteemed,  and  accepted  by 

other  8pe-  <Lnd  amongst  all  his  neighbors,  and  other  good  and  worthy  subjects  of  this 

cifie  of-      realm,  to  whom  he  was  in  any  wise  known,  to  be  a  person  of  good  name, 

(«).   faine,  and  credit,  to  wit,  at,  &c.  (venue).     And  whereas  also,  the  said 

plaintiff  hath  not  ever  been  guilty,  or,  until  the  time  of  the  committing  of 

the  said  several  grievances  by  the  said  defendant  as  hereinafter  mentioned, 

been  suspected  to  have  been  guilty  of  [^Ae/it]  or  any  other  such  crime. 

By  means  of  which  said  premises,  the  said  plaintiff,  before  the  committing  of 

the  said  several  grievances  by  the  said  defendant  as  hereinafter  mentioDed, 

had  deservedly  obtained  the  good  opinion  and  credit  of  all  his  neigfabon, 

and  other  good  and  worthy  subjects  of  this  realm,  to  whom  be  was  in 

any  wise  known,  to  wit,  at,  be.  (venue)  aforesaid.     Yet  the  said  deiieiid* 

ant  well  knowing  the  premises,  but  greatly  envying  the  happy  state  and 

condition  of  the   said  plaintiff,  and  contriving,  and  wickedly  and  malicious* 

ly  mtending  to  injure  the   said   plaintiff  in   his  said  good  name,  fame,  and 

credit,  and  to  bring  him  into  public  scandal,  in&my,  and  disgrace,  with  and 

amongst  all  his  neighbors,  and  other  good  and  worthy  subjects  of  this  long* 

dom,  and  to  cause  it  to  be  suspected  and  believed  by  those  neighbors  and 

subjects,  that  the  said  plaintiff  had  been  and  was  guilty  of  [theft]^  and  to 

subject  him  to  the  pains  and  penalties  by  the  laws  of  this  kingdom  made  and 

cover,  Ihoagh  no  fpeeial   damage  be  stated  larly  ipecified  in  the  declaration  ;  therefore 

or  proved,  id.  ib. — 3  £fp.  133.    in  either  in  a  declaration  by  a  victuallar,  for  caJUof 

case,  however,    the  plaintiff  cannot    give  his   wife   '^whore,"  whereby    seterml    coa- 

evidence  of  any  special  damage,  unless   it  tomers  left  off*  dealing  with  him,   without 

be  stated  in  the  declaration,  Bui.  N.  P.  7. —  naming  any  one  in  particular  ;  this  was  held 

1  Stra.  666 — 1  Saund.  243,  note  5. — 3  Ksp.  not  to  be    sufficient  statement  of  special 

134.    The  special  damage  must  be  the  legal  damage,  Bui.  Ni.  Pri.  7.-^l  Bauad.  245  e. 

and  natural  consequence  of  the  words  spo-  n.  5.-8  T.  R.  130.— 2  B.  &  P.  2d8, 2d9.— 

ken,  b  East,  3  ',  and  it  should  seem,  that  if  Sir  W.  Jones,  196.— 1  SUrk.  172.     Loss  of 

]the   plaintiff   might  have  his  action  over  visiting  of  certain  specified  friends  is  suffi- 

against  the  third  person  in  respect  of  his  cient  damage  and   see  how  to    state  is,  1 

refusal  to  complete  a  contract,  &c.  which  Taunt.  39  ;  and  a  form,  poet,  641. 

he  had  entered  into  with  the  plaintiff,  the  (x)  As  to  when  there  is  no  necessity  for 

damage  is  not    sufficient ;  therefore    care  any  special  inducements,  see  ante,  vol.  L 

must  be  taken  in  the  statement  of  the  da-  432.    Observe  the  notes  to  the  preceding 

mage,  2  B.  dt  P.    280.— 3  Id.    372.    The  form. 

special  damage,  when  the  action  is  sustain-  (y)   As  to  the  inutility  of  ihti   indnee- 

able  only  in  respect  of  it,  must  be  parUcn-  ment,  see  ante,  680,  B. 
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|ifovided  against,  and  inflicted  upon  pwsons  guilty  thereof,  and  to  vex,  baraat  '«* 
cypress,  impoverish^  and  wholly  ruin  the  said  plaintiff,  heretofore,  to  wit,  ^"*"- 
oo,  be.  (the  day  of  publishing  the  libel,  but  the  precUe  day  is  not  maierialy) 
at,  &c,  (venue)  aforesaid,  falsely,  wickedly,  and  maliciously  (z)  did  [com- 
pose (a)  and]  publish  (6),  and  cause  and  procure  to  be  published,  of  and 
concerning  the  said  plaintiff  (c),  a  certain  false,  scandalous,  malicious,  and 
defamatory  libel,  containbg,  amongst  other  things,  the  false,  scandalous, 
malicious,  defamatory  and  libellous  matter  following  (c),  of  and  concerning 
the  said  plaintiff,  (that  is  to  say)  [he  (meaning  (d)  tlie  said  plaintiff,)  stole 
Mr.  B«'$  sheep.] — [Add  one  or  more  further  counts,  as  the  case  may  sug^ 
g€9ty  an4  see  the  form  of  a  second  or  subsequent  count,  as  ante,  655,  and 
oondude  with  stating  the  damage,  as  ante,  626.] 

For  that  whereas  the  said  plaintiff  is  a  good  (e),  true,  honest,  just,  and  3.  Forali- 
faithful  subject  of  this  realm,  and  as  such  hath  always  behaved  and  con-  !**^  »rapnt- 
ducted  himself,  and  until  the  committing  of  the  several  grievances  by  the  gpfcifio 
said   defendant  as  hereinafter  mentioned,  was   always   reputed,   esteemed,  offence, or 
and  accepted  by  and  amongst  all  his  neighbors,  and  other  good  and  wor-  '^q"^"* 
thy   subjects  of  this  realm,  to  whom  he  was  in  any  wise  known,  to  be  a  moral  con- 
person  of  good  name,  fame,  and  credit,  to  wit,  at,   be.  (venue).     And  <^°<^^- 
whereas  also  the  said  plaintiff  hath  not  ever  been  guilty,  or,  until  the  time 
of  the   committing  of  the  grievances  by  the  said  defendant  as  hereinafter 
mentioned,  been   suspected  to  have  been  guilty,  of  the  offences  and  mis- 
conduct hereinafter  mentioned  to  have  been  charged  upon  and  imputed  to 
him  by  the  said  defendant,  or  of  any  other  offences  or  misconduct.     By    • 
means  of  which  said  several  premises  the  said  plaintiff,  before  the  commit- 
ting of  the  several  grievances  hereinafter  mentioned,  had  deservedly  ob- 
tained the-  good  opinion  and  credit  of  aU  his  neighbors  and  other  good  and 
worthy  subjects  of  this  realm,  to  whom  he  was  in  any  wise  known,  to  wit, 
at,  &c.   (venue)  aforesaid* — [Jf  there   be  any  occasion  for  any  special  in- 
ducement  in  order  to  explain  the  libels  as  to  which,  see  ante,  vol,  i.  page 
429,  here  insert  it.     In  the  case  upon  which  this  form  was  framed,  the  in- 
ducement was  as  follows  ;] — ^And  whereas,  before  and   at  the  time  of  the  fvp^^^ 
committing  of  the  grievances  by  the  said  defendant  as  hereinafter  men-  jo^iit. ' 
tioned,  the  said   plaintiff  was   tenant  to   the  right   honorable  Archibald 
Lord  Douglas,  of  a  messuage  and  premises,  with  the  appurtenances,  situ- 
ate, at,  be.  (venue)  and  he  the  said  plaintiff  being  desirous  *and  intendbg    [*628] 
to  become  a  parishioner  of  the  same  parish,  and  to  qualify  himself  to  at- 
t^id  the  vestry  of  and  for  such  parish,  as  such  parishioner,  agreed  with 
the  said  Lord  Douglas  to  pay  the  taxes  of  and   for  the  said  house,   which 
he  so  inhabited  as  tenant  thereof  to  the  said  Lord  Douglas ;  and  whereas 
also,  before  and  at  the   time  of  the  committing  of  the  grievances  by  the 
said  plaintiff  in  the  first  count   mentioned,  the   said    defendant   was   the 
churchwarden  of  and  for  the  said   parish  of .     And  the  said  plaintiff 

(z)  Ai  to  the  words  falsely  and  maliciouS'  (c)   An  to  these   words,  see  ante,  623, 

ly,  see  ante,  622,  n.  (u).  notes. 

(«)  it  is  usual,  when  there  is  any  evi-  (d)  As  to  the  necessity  for  and  use  of  in* 

dence  of  that  fact,  to  state,  in  one  count,  nuendoes,  see  ante,  vol.  i.  page  436  to  438, 

that  the  defendant  composed  the  libel,  aa  to  and  as  to  the  mode  of  setting  out  the  libel, 

the  evidence  of  which,  see  Bac.  Ab.  Libel,  see  id.  434  to  436. 

B.  1.  («)  That  this  general  inducement  of  good 

(h)  The  declaration  must  show  a  publi-  character  is  not  necessary,  see  ante,  620,  n. 
cation,  Me  the  notes,  ante,  623. 
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^^  80  being  desirous  and  intending  to  attend  such  vestry  of  the  said  pariA, 
as  such  parishioner,  had  thereupon,  hj  his  certain  note  in  writing,  giyeo 
notice  to  the  said  defendant  of  his  said  agreement  with  the  said  Lord 
Douglas,  to  wit,  at,  be.  (yentie)  aforesaid.] — Yet  the  said  defendant  well 
knowing  the  premises,  but  greatly  envying  the  happy  state  and  conditkn 
of  the  said  plaintiff,  and  contriving,  and  wickedly  and  maliciously  intend- 
ing to  injure  him  in  his  said  good  name,  fame,  and  credit,  and  to  bring  him 
into  public  scandal,  infamy,  and  disgrace,  with  and  amongst  all  bis  neigh- 
bors, and  other  good  and  worthy  subjects  of  this  realm,  and  to  cause  it  to 
be  suspected  and  believed  by  those  neighbors  and  subjects,  that  the 
said  plaintiff  had  been  and  was  guilty  of  the  offences  and  miscooduct 
hereinafter  mentioned  to  have  been  charged  upon  and  imputed  to  him  by 
the  said  defendant,  and  to  vex,  harass,  and  oppress  him  the  said  plam- 
tiff,  on,  &c.  (the  day  of  publishing  the  libel)  at,  be.  (venue)  aforesaid, 
falsely,  wickedly,  and  maliciously,  did  compose  and  publish,  and  cause  and 
procure  to  be  published,  of  and  concerning  him  the  said  plaintiff,  [and  con- 
cerning such  agreement  with  the  said  Lord  Douglas,  and  concerning 
the  said  note  in  writing,]  a  false,  scandalous,  malicious,  and  defamatory 
libel,  contaming,  amongst  other  things,  the  false,  scandalous,  malicious, 
defamatory,  and  libellous  matter  following,  of  and  concerning  the  said 
plaintiff,  [and  of  and  concerning  such  agreement,  be]  that  i^  to  say,  be. 
[Here  state  the  matter  of  the  libel,  with  innuendoes^  and  add  one  or  mon 
other  counts  as  the  case  may  suggest.  See  the  the  form  of  a  second  or  subset 
quent  county  ante,  625 ;  conclude  with  stating  the  damage  as  foUowM :] 
Dva^ge.  —  jjy  means  of  the  committing  of  which  said  several  grievances  by  the 
said  defendant,  the  plaintiff  hath  been  and  is  greatly  injured  in  his  good 
name,  fame,  and  credit,  and  brought  into  public  scandal,  infamy,  and  dis- 
grace, with  and  amongst  all  his  neighbors,  and  other  good  and  worthy 
subjects  of  this  realm,  to  whom  he  was  in  any  wise  known,  insomuch  that 
[*o29J  divers  of  those  *neighbors,  and  subjects,  to  whom  the  innocence  of  the 
said  plaintiff  in  the  said  offences  and  mbconduct  so  as  aforesaid  mention- 
ed to  have  been  charged  upon  and  imputed  to  the  said  plamtiff,  were 
unknown,  have  on  occasion  of  the  committing  of  the  said  several  grie?- 
ances  by  the  said  defendant  from  th^ace  hitherto  suspected  and  believed, 
and  still  do  suspect  and  believe  the  said  plaintiff  to  have  been  guilty  of 
the  offences  and  misconduct  so  as  aforesaid  mentioned  to  have  been  charged 
upon  and  imputed  to  him  as  aforesaid,  and  have,  by  reason  of  the  com- 
mitting of  the  said  several  grievances  by  the  said  defendant,  from  thence 
hitherto  refused  and  still  do  refuse  to  have  any  acquaintance,  intercourse, 
or  discourse  with  the  said  plaintiff;  and  the  Isaid  plaintiff  hath  been,  and 
is,  by  means  of  the  premises  otherwise  greatly  injured  and  damnified,  to 
wit,  at.  Sec.  (venue), — [Add  special  damage  if  any,]  To  the  damage, 
&c. 

.  -  ..^  For  that  whereas  the  said  plaintiff,  for  a  long  time  before  and  at  the 
\^\  of  time  of  committing  of  the  grievances  by  the  said  defendant  hereinafter 
plaintiff,  mentioned,  had  been,  and  was,  and  still  is,  an  attorney  of  the  court  of 
fiJ^^^  our  said  lord  the  king,  before  the  king  himself  [or,  if  of  C.  P.  say  "be- 
an attor-  fore  his  majesty's  justices  of  the  bench,"]  and  also  a  solicitor  of  the  High 
r2i  ^**'  *  Court  of  Chancery,  and  had  used,  excercised  and  carried  on  the  profession 
himaeir*^  and  buisness  of  an  attorney  and  solicitor,  with  great  credit  and  reputation. 
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[And  (g)  the  said  plaintiff  and  one  £•  F.  another  of  the  attomies  of  our      '^^ 
said  lord  the  king,  before  the  king  himself,  and  also  a  solicitor  of  the  said    ''"*"' 
High  Court  of  Chancery,  had  as  such  attorneys  and  solicitors,  been  con-  and  an- 
cemed  in  the  prosecution  of  a  certam  commission  of  bankruptcy  against  f^'^ 
the  said  defendant,  and  in  divers  proceedings  and  disputes  concerning  his  of  con- 
estates,  and  effects,  and  the  said  plaintiff  had  always  behaved  and  con-  doeting  a 
ducted  himself  therein  with  skill,  care,  judgment,  and  integrity,  to  wit,  at,  ^^f" 
&c.  (venue)  aforesaid.]  Yet  the  said  defendant  well  ^knowing  the  pre-  bankrnpt- 
mises,  but  contriving,  and  falsely  and  fraudulently  intending  to  injure  the  «7  (/)• 
said  plaintiff  in  his  said  credit  and  reputation,  and  also  in  his  said  profes-    [*wO] 
sion  and  business,  and  to  cause  it  to  be  suspected  and  believed  that  the 
said    plaintiff  had  [conducted  himself  dishonestly,  injudiciously,  and    im- 
properly, in  relation  to  the  said  commission  of  bankruptcy,  proceedings, 
and  disputes,  or,  <^  had  been  guilty  of  the  misconduct  hereafter   mentioned 
to  have  been  charged  and  imputed  to  him  by  the  said  defendant,"]   and 
to    vex,  harass,  oppress,  impoverish,   and    wholly   ruin  the  said  plaintiff, 
heretofore,  to  wit,  on,  &c.  (h)  at,  &c.   (venue)  wrongfully,  maliciously, 
and  injuriously  composed  ana  published,  and  caused  to  be  composed  and 
published,  a  certain  false,  scandalous,  malicious,  and  defamatory  libel  of 
and  concerning  the  said  plaintiff  [and  E.  F.]  and  of  and  concerning  him 
in  the  way  of  and  in  respect  to  his  [their]  said  profession  and  business 
[under  the  said  commissiom  of  bankrupt,]  containing,  amongst  other  things, 
the  false,  scandalous,  defamatory,  and  libellous  matter  following,  of  and 
concerning  the  said  plamtiff  [and  E.  F.]  and  of  and  concerning  him  in  hb 
[their]  said  profession  and  business,  under  the  said  commission  of  bank- 
rupt,]   that  is  to  say: — [here  set  tmt  the  libel  verbatim^  vAtfi  appropru 
eUe  innuendoes ;  as  to  the  mode  of  doing  whichy  see  ante,  vol.  i.  434,  435, 
436,  and  add  any  other  counts  the  case  may  suggest.]      By  means  of  n^^^^ 
which    said  premises,  the  said   plaintiff  hath  been  and   is  greatly  preju- 
diced  in  his  credit  and  reputation  aforesaid,  and  brought  into  public  scan- 
dal, infamy,    and  disgrace,  and  is  suspected   to  have  been  guilty  of  the 
misconduct  so  as  aforesaid  mentioned  to  have  been  charged  upon  and  im- 
puted to  him,  and  to  have  acted  dbhonestly  and  unskilfully  in  the  way 
of  his  said  business  and  profession,  [and  to  have  conducted  himself  disho- 
nestly, injudiciously,  and  improperly,  in  relation  to  the  said  commission  of 
bankruptcy,  proceedings,  and  disputes,]  and  has  been  greatly  vexed,  ha- 
rassed, oppressed,  and  impoverished,  and  has  also  lost  and  been  deprived 
of  divers  great  gains  and  profits,  which  would  otherwise  have  arisen  and 
accrued  to  him  in  his  said  profession  and   business,  and  hath  been  and  is 
otherwise  much  injured  and  damnified  therein,  to  wit,  at,  he.  (venue)  [if 
the  plaintiff  has  sustained  any  special  damage,  state  it.]     To  the  damage, 
&c. 

For  that  whereas  the  said  plaintiff  now  is  a  good  (i),  true,  honest,  just,  f*?**?*^'' 

plaintiff 

(f)  See  the  notes  tothe  form,  ante,  630,  separate  actions,  Cro.  Car.  513. — 3  8aund.  in  his 

and  also  the  notes  to  theiorm,  post,  632  k,  117  a.                                                                 trade  (t), 

for   verbal  slander  of  an  attorney.      See  (g)    This  ayerment  between  brackets,  impating 

forms  in  Wentw.  Ind.  iy.  to  zii. — 2  Rich,  should  be  omitted,  if  not  applicable  to  the  ingolren- 

C.  P.  152.— 4  Taunt.  355.    A  joint  action  case.                                                                   ej,  Ao. 

lies  where  two  partner s  are  injured  in  their  (A)  Day  of  publication,  or  about  it. 

trade,  3  B.  d&P.  150  ;  but  where  two  persons  (i)  That  this  general  averment  of  good 

are  charged  with  a  felony,  they  must  bring  character  is  not  necessary,  see  ante,  620, 

Vol.  n.  63 
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i;o;^  a,ad  faithiul  sMbject  of  this  realm,  and  as  such  hath  always  behaved  and 
^fi^i  conducted  hims^elf,  and  until  the  conuuitting  of  the  several  grievances  by 
tjie  said  defendant,  as  hereinafter  mentioned,  was  always  reputed,  esteem* 
^d,  and  accepted,  by  and  amongst  all  his  neigbbors,  and  other  good  and 
worthy  subjects  of  this  realm,  to  whom  he  was  in  any  wise  known,  to  be 
^  person  of  good  name,  fame,  and  credit,  to  wit,  at,  &c.  (venue).  -  And 
whereas  also  the  said  plaintiff,  before  and  at  the  time  of  the  committing 
Qf  the  grii»vances  by  the  said  defendant  as  hereinafter  mentipned,  was  a 

and  the  trade  and  business  of  a then  exercised  aj'd  carried  on 

igid  still    doth  exercise  and  carry  on,  to  wit,  at,   &c.  (venue)  aforesaid. 
And  whereas  also  the  said  plaintiff  hath  not  ever  been  guilty,  or,  until 
the  dme  of  the  committing  of  the  said  several  grievances  by  the  said   de- 
fendant as   hereinafter  mentioned,  been  suspected  to  have  been  guilty,    of 
the  offences  and   misconduct  as   hereafter  stated    to  have    been   charged 
upon  and    imputed  to  him  by  the  said   defendant,  or  of  any  other  such 
offences  or  misconduct,  [or^  if  the  libel  do  not  charge  the  plaintiff  tcith 
any  misconduct^  th^n  omit  the  last  averment^  and  in  the  case  of  a  libel  un- 
puting  insolvency y  say^  ^^  and  the  said  plaintiff  hath  always  exercised  and 
carried  on,  and   still  doth  exercise  and  carry  on,  the  said  trade  and  busi- 
ness   with    integrity    and    punctuality  of  dealing,    and   has  always    been 
able  and  willing  to  pay  his  just  debts,  and  hath  never  been  in  insolvent  or 
bad  circumstances."]     By  means  of  which  said  premises,  the  said  plain- 
tiff, before  the  committing  of  the  said  several  grievances  by  the  said    de- 
fendant as  hereinafter  mentioned,  had  deservedly  obtainied  the  good   opin- 
ion and  credit  of  all  his  neighbors,  and  other  good  and  worthy  subjects  of 
this  realm,  to  whom  he  was  in  any  wise  known,  and  was  daily  and  ho- 
nestly acquiring  great  gains  and  profits  in  his  aforesaid  trade  and  business, 
to  the  comfortable  support  of  himself  and  his  family,  to  wit,  at,  be.  (ve- 
nue) aforesaid. — [If  there  be  any  occasion  for  an  inducement  to  ejq^in 
the  libely  here  insert  tV.]     Yet  the  said  defendant,  well  knowing  the  pre- 
mises, but  greatly  envying  the  happy  state  and  condition  of  the  said  plain- 
tiff, and  contriving,  and  wickedly  and  maliciously  intending  to  injure  the 
said  plaintiff  in   his  said  good  name,  fame,  and  credit,  and  to  biing  him 
into  public  scandal,  infamy,  and  disgrace   with  and  amongst  all  his  neigh- 
bors, and  other  good  and  worthy  subjects  of  this  kingdom,  and  to  cause  it 
to  be  suspected  and  believed  by  those   neighbors  and  subjects,  that  the 
said  plaintiff  had  been  and  was  guilty    of  the   offences  and  misconduct 
hereafter  stated  to  have   been   charged  upon   and   imputed   to  him  by  the 
said  defendant,  [or,  if  the   libel  impute   insolvency^  say,  ''  had  been  and 
was  in  bad  and  insolvent  circumstances,  and  incapable  of  paying  bis  just 
and  true  debts,"]  and  to  vex,  harass,  oppress,  impoverish,  and  wholly  ruin 
the  said  plaintiff  in  his  aforesaid   trade  and  business  and  otherwise,  here- 
tofore, to  wit,  on,  be.   [day   of  publication   of  the   libel,  or  about  it]  at> 
be.  (venue)    aforesaid,  falsely,  wickedly,  and  maliciously  did  compose  and 
publish,  and  cause  and  procure   to  be  composed  and  published,  of  and 
concerning  the  said  plaintiff,  and   of  aqd  concerning  him  in  his  aforesadd 
trade  and  business,   [if  there  be  occasion  to  refer   to  a  special  inducement 
before  stated,  do  so  here,  sayings  "  and  of  and  concerning  the  said ,''1 

and  it  had  better  be  omitted  if  the  libel  do    any  moral  virtue  ;  as  if  it  charge  biro  with 
not  charge  the  plaintiff  with  the  want  of    being  in  insolvent  cireamstanoei  onlj. 
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4  certain  ftls^  Scandalous,  malicioos,  and  deffamatory   libel,  containing,      ^o|k 
amongst  other  things,  the  false,  scandalous,  malicious,  defkmatory,  and  fibel-       ^    ^' 
lous  matter,  of  and  concerning  the  said  plaintiff  and  of  and  concerning  him 
in  his  aforesaid  trade  and  business  [if  there  be  occasion  to  refer  to  a  spe^ 
cial  {ndiicement  before  stated,  do  so  here,  saying,  ^^  and  of  and  concerning 

the  said "]  as  follows,  that  is  to  say,  \here  set  out  the  Khel,  with  pro- 

jper  innuendoes,  as  to  which,  see  the  notes,  ante  623  ;  add  other  counts,  a^ 
the  case  may  suggest ;  state  the  damages  as  foll&ws ;] — ^By  means  of  the  Damage, 
committing  of  which  said  several  grievances  by  the  said  defendant  as 
aforesaid,  the  said  plaintiff  hath  been  and  is  greatly  injured  in  his  good 
name,  fame,  and  credit,  and  brought  into  public  scandal,  infamy,  and  dis- 
grace with  and  amongst  all  his  neighbors,  and  other  good  and  worthy 
subjects  of  this  realm,  insomuch  that  divers  of  those  neighbors  and  sub- 
jects, to  whom  the  innocence  and  integrity  of  the  said  plaintiff  in  the 
premises  were  unknown,  [or,  if  the  libel  impute  insolvency,  say,  "to 
whom  the  integrity  and  gooid  and  solvent  circumstances  of  the  said  plain- 
tiff were  unknown,"]  have,  on  account  of  tlie  committing  of  the  said 
grievances  by  the  said  defendant  as  aforesaid,  from  thence  hitherto  sus- 
pected and  believed,  and  still  do  suspect  and  believe,  the  said  plaintiff  to 
have  been  and  to  be  a  person  guilty  of  the  offences  and  misconduct  so  as 
aforesaid  charged  upon  and  imputed  to  him  by  the  said  defendant  [or,  if 
the  libel  impute  insolvency,  say,  '^  to  have  been  and  to  be  in  bad  and  in- 
solvent circumstances,  and  incapable  of  paying  his  just  debts,"]  and  have, 
by  reason  of  the  committing  of  the  said  grievances  by  the  said  defendant 
as  aforesaid,  from  thence  hitherto  wholly  refused,  and  still  do  refuse,  to 
deal  or  have  any  transaction  with  the  said  plaintiff,  in  his  aforesaid  trade 
and  business,  or  otherwise,  as  they  were  before  used  and  accustomed  to 
have,  and  otherwise  would  have  had,  to  wit,  at,  he,  [here  add  special 
damage,  if  any,]  To  the  damage  of  the  said  plaintiff  of  £ — ,  and  there- 
fore he  brings  his  suit,  be. 

For  that  whereas  the  said  plaintiff,  before  the  committing  of  the  griev-  6-  For  a 
ances  by  the  said  defendant  as  hereinafter  mentioned,  bad  been  and  was  pi^nt"^^'* 
accustomed  to  eniploy  himself  as  a  servant,  and  gain  his  living  by  that  id  hii  em- 
employment,  and  had  been  retained   and  employed   by,  and  in  the  service  ployment 
of  the  said  defendant,  as  his  [footman]  and  servant,  and  in  that  capacity  "n/"' 
had    behaved   and   conducted  himself  with    [good  temper,  activity,   and' gainst  hit 
civility  (I),]  and  never  was,  or  until  the  •time  of  the  committing  such  """^'t "« 
grievances,  was  suspected  to  have  been,  or  to  be  [bad  tempered,  lazy,  or  a  person  ** 
impertiment  (J),]  to  wit,  at,  &c.  (ven;ue).     By  means  of  which  said  seve-  whowaa 
ral  premises,  the  said  plamtiff,  before  the  committing  of  such  grievances  *^"q**^ 
by   the  said  defendant,  had  not   only  deservedly  gained  the  good  opinion  him,  who, 
of  all  his  neighbors,  and  divers  other  good  and  worthy  subjects  of  this  >"»  conae. 
realm,  but  had  also  supported  himself,  and  would  thereafter  have  support-  J^f^ged  to 
ed  himself,  by  his   honest,  faithful,  diligent,  and  attentive  exertions  in  the  uke  him 
service  of  his  masters  and  employers,  had  not  such  grievances  been  com-  Jnto.*»'« 
mitted  as  hereinafter  mentioned,  to  wit,  at,  &c.  (venue)  aforesaid.     And  /^). 

[*«31] 

(k)    This  action  is  not  suitainable  unless  ed.  293  to  300.    8  B.  &  C.  578  ;  and  9  Id. 

express  malice  can  be  proved,  see  Bui.  N.  403. 

P.9.— 1  T.  R.  110.^-3  B.  A  P.  587.    And         (I)  These   words  most  depend  on  the 

see  fully  the  law  in  I  Stark,  on  eknder,  dd  terms  nsed  in  the  libel. 
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'o*  whereas  also  the  said  plaintiff,  before  and  at  the  time  of  the  committiiig 
UBBU.  ^1*  ^^1^  grievances,  had  quitted  and  left  the  senrice  of  the  said  defendant^ 
and  had  been  recommended  to,  and  was  likely  to  be  retained  and  em<* 
ployed  by,  and  b  the  service  of,  one  £•  F.  as  a  [footman]  and  servant, 
for  certain  wages,  to  be  therefore  paid  to  the  said  plaintiff,  to  wit,  at,  fee. 
(venue).  Yet  the  said  defendant,  well  knowing  the  premises,  but  con' 
triving  and  maliciously  intending  to  injure  the  said  plaintiff  in  his  said 
character,  and  to  bring  him  into  public  scandal,  infamy,  and  disgrace,  with 
and  amongst  all  his  neighbors,  and  other  good  and  worthy  subjects  of  this 
realm,  and  particularly  with  the  said  E.  F.  and  to  cause  it  to  be  suspect- 
ed and  believed  that  the  said  plaintiff  was  not  fit  to  be  employed  as  a 
servant,  and  that  he  was  [bad  tempered,  and  a  lazy  and  impertinent  fellow,] 
and  thereby  to  prevent  the  said  E.  F.  from  retaining  and  employing  the 
said  plaintiff  in  his  service,  as  he  otherwise  might  and  would  have  dcxie, 
«  and  to  vex,  harass,  oppress,  impoverish,  and  wholly  ruin  the  said  plaintiff, 
and  to  deprive  him  of  the  means  of  supporting  himself  by  honest  and  in- 
dustrious  employment,  heretofore,  to  wit,  on,  be.  at,  &c.  (venue)  afore- 
said, wrongfully  and  unjustly  did  compose  and  publish  a  certain  false, 
scandalous,  malicious,  and  defamatory  libel  of  and  concerning  the  said 
plaintiff,  and  of  and  concerning  him  in  his  said  employment,  and  as  such 
servant,  containing  therein  the  false,  scandalous,  malicious,  and  defiunatoiy 
and  libellous  matter  following,  of  and  concerning  the  said  plaintiff,  and  of 
and  concerning  him  in  his  said  employment,  as  such  servant  as  aforesaid, 
that  is  to  say,  [here  set  out  the  libel  with  proper  innueindoesy  which  in  the 
case  from  which  this  form  was  drawn,  was  as  follows :  he  (meaning  the 
said  plaintiff)  is  a  bad-tempered,  lazy,  impertinent  fellow.] — [Add  other 
Damage!,  counts  as  the  case  may  suggest^  and  a  count  stating  the  libel  to  be  of  and 
concerning  plaintiff,  unthout  reference  to  his  character  of  servant.] — By 
means  of  the  committing  of  which  said  grievances  the  said  plaintiff  hath 
been,  and  b  greatly  injured  in  his  said  good  character,  and  brought  into 
public  scandal,  infamy,  and  disgrace,  with  and  amongst  all  his  neighbors, 
and  other  good  and  worthy  subjects  of  this  reahn,  to  whom  he  was  in  any 
wise  known,  insomuch  that  divers  of  those  neighbors  and'  subjects,  and  in 
particular  the  said  E.  F.  to  whom  the  [good-temper,  fidelity,  activity,  and 
civility,  (m)]  of  the  said  plaintiff,  in  the  capacity  of  a  servant,  and  other- 
wise,  were  unknown,  have,  on  occasion  of  the  committing  of  the  said 
grievances,  fix>m  thence  hitherto  suspected  and  believed,  and  the  said  E« 
F.  still  doth  suspect  and  believe  the  said  plaintiff  to  have  been  and  to  be 
[*68S]  *a  bad-tempered,  lazy,  and  impertinent  person  (n),]  and  unfit  to  be  re- 
tamed  or  employed  in  the  capacity  of  a  servant.  And  also  by  reason 
thereof,  the  said  E.  F.  afterwards,  to  wit,  on  the  day  and  year  siforesaid, 
at,  be.  (venue)  aforesaid,  refiised  and  declined  to  retain  and  employ  the 
said  plaintiff  in  his  service  as  a  [footman]  or  otherwise,  as  he  otherwise 
might  and  would  have  done ;  and  by  reason  thereof,  he  the  said  plaintiff 
hath  not  only  lost  and  been  deprived  of  the  support,  sustenance,  wages, 
gains,  and  emoluments,  which  might  and  would  otherwise  have  arisen  and 
accrued  to  him,  from  and  by  reason  of  his  being  so  retained  and  employ' 
ed  as  last  aforesaid,  but  hath  firom  thence  hitherto  remained  and  continued, 
and  still  is  out  of  employ,  and  deprived  of  the  opportunity  of  supporting 

{m)  TheM  arermento  matt  depend  on        (n)    These  aterments  muet  depend  on 
the  words  need  in  the  libel.  the  words  need  in  the  libel. 
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huDself  by  honest  and  mdustrious  means,  and  hath  been  and  is,  by  means      '^* 
of  the   said  several  premises,  otherwise  greatly  injured  and  damnified,  to    ^^^'^^ 
wit,  at,  be.  (venue)  aforesaid.     To  the  damage  of  the  said   plamtiff  of 
£— ,  and  therefore  he  brings  his  suit,  be. 

[Proceed  as  usualy  as  in  the  farmy  on^e,  620,  to  the  asterisk^  632,  mu-  y\J.V  * 
tatis  mutandis,  and  then  as  follows  :  ]— ^^  In  a  certain  newspaper  called  the  newspaT 
■  (the  title  of  the  newspaper^)  fabely  and  maliciously,  be." — [Pro^  per  (o). 

€eed  as  usual  to  set  out  the  lu>el,'\ 

[Proceed  as  usual^  as  in  the  formy  ante^  620,  to  the  asterisky  622,  mu-  8.  For  a 
tatis  mutandis,  and  then  as  follows :] — "  In  the  form  of  a  letter  addressed  }j,^,'^jx 
to  one  £.  F.  falsely  and  maliciously,  be." — [Proceed  as  usual  to  set  out 
the  libel.] 

[Proceed  as  usualy  and  after  the  statement  of  the  defendant's  malicious  9-  For  a 
is^enty  as  antCy  622,  or  anUy  627  *mutatis  mutandis,  proceed  thus ;]  "  false-  Jj^^nin^"' 
ly,  wickedly,  and  maliciously  did  [compose  and]  publish,  and  cause  and  distinct 
procure  to  be  [composed  and]  published  of  and  concemmg  the  said  plain-  ^^f^' 
tiff,  [and  of  and  concerning,"  be.  if  any  special  inducement  to  he  referred  ^ouslmat- 
tOy]  a  certain  false,  scandalous,  malicious,  and  defamatory  libel,  in  a  cer*  ter  (p). 
tain  part    of  which  said  libel  there  was  and  is  contain^,  amongst  other    [*633] 
things,  the   false,  scandalous,  malicious,  defamatory,  and  libellous  matter 
following,  of  and  concerning  the  said   plaintiff,  [and   of  and  concerning, 
&c.  if  any  special  inducement  to  he  referred  ^o,]   that  is  to  say,  [here  set 
cut  the  UbeUous  paragraph,  with  innnendoesy  as  usual,  then  proceed  thus:] 
and  in  another  part  of  which  said  libel  there  was  and  is  contained,  amongst 
other  things,  the   false,  scandalous,  malicious,  defamatory,   and  libellous 
matter  following,  of  and  concerning  the  said  plaintiff,  [and  of  and  concern- 
ing, be.  if  cmy  special  inducement  to  he  referred  to,]  that  is  to  say,  [here 
set  out  the  libeOaus  paragraphy  with  innuendoesy  as  usual  :]  and  in  part, 
&c.  [so  proceeding  on  to  state  any  other  UbeUous  paragraph,  and  conclude 
Off  m  other  casesJ] 


[Commencement  and  conclusion  as  usual,    as    antCy  596.] — ^For  that      roa 
whereas  the  said  plaintiff  now  is,  good  (r),  true,   honest,  just,  and  faith-    txkbal 

•LANDSft. 

(9)  There  is  no  neceMitr  for  this  arer-  the  declaration,  care  shoald  be  taken  to  ^'  J^' 

ment,  thoajrh  it  ia  nsaal.    In  Richmond  v,  distingnish  them,  aa  in  the  aboye  form,  or  ''*'^^®''' 

-^— ,  M.  T.  1830,  the  declaration  stated  otherwiBe,for  if  the  facta  were  to  be  setout  ^^' 

that  the  defendant  *»  published  a  certain  li-  continnously,  and  the  sense  were  thereby  to  ^      ;'  ^^ 

bel,  dke.  in  the  Timst,'*  without  saying  **  in  be  altered,  the  Tariance  would,  it  seems,  be  ^''^y 

e.  certain  neuftpaper  eaUed  the  TimeSy'  and  faUl,  1  Campb.  350.— Ry.  Sl  Moo.  C.  N.  P.  "f <^«ii?C 

the  court  held  this  sufficient.  112.— 1  Stark,  on  Slander,  380,  381.    Bed  *f^  Pj."**' 

(j»)  It  is  not  necessary  to  set  out  the  qiury.  ""  ?!  *- 

whole  of  the  obnoxious  publication,  it  ia        (q)  As  to  the  mode  of  framing  declara-  'P'^^  V* 

sufficient  to  extract  the  obnoxious  passages,  tions  for  slander  in  general,  see  ante,  vol.  i.  Z*'*^  w)* 

proTided  their  sense  be  clear  and  distinct,  428  to  438,  and  the  notes  to  the  form,  ante, 

8  Mod.  389.— 1  Stark,  on  Slander,  Sd  edit  620. 

880.    But  where  distinct  passages  are  ex*        (r)   That  there  is  no  necessity  for  this 

traeted  from  the  same  libeJi  and  set  ont  in  general  inducement,  see  ante,  690,  note. 


I 
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J^p*  ful  subject  of  this  realm,  and  as  such  hath  always  behared  and  conducted 
nItrDMm,  ^ii^self,  and  until  the  committing  of  the  several  grieTances  by  the  said  de^ 
fendant,  as  hereinafter  mentioned,  was  always  reputed,  esteemed,  and  ac-» 
cepted,  by  and  amongst  all  his  nei^bors,  and  other  good  and  wordiy  sub^ 
jects  of  this  realm,  to  whom  he  was  in  any  wise  known,  to  be  a  person  of 
good  name,  fame,  and  credit,  to  wit,  at,  &ct  (ventee).— And  whereas  also 
die  said  plaintiff  hath  not  ever  been  guilty,  or,  until  the  time  of  the  speak- 
ing and  publishing  of  the  several  false,  scandalous,  malicious,  and  defama^ 
tory  words,  [or  say,  "  committing  of  the  said  several  grievances"]  by  the 
[*634]  said  defendant,  as  *hereinafter  mentioned,  been  suspected  to  have  been  guil- 
ty of  theft,  [the  crime  charged]  or  of  any  other  crime  as  hereafter  staled 
to  have  been  charged  upon  and  imputed  to  him  by  the  said  defendant. 
By  means  whereof  the  said  plaintiff,  before  the  committing  of  the  said 
several  grievances  by  the  said  defendant,  as  hereinafter  mentioned,  had 
deservedly  obtained  the  good  opinion  and  credit  of  all  his  neighbors,  and 
other  good  and  worthy  subjects  of  this  realm,  to  whom  he  was  in  any 
wise  known,  to  wit,  at,  &cc.  (venue)  aforesaid. — [Here  state  the  spedei 
inducement  necessary  to  explain  the  slander,  and  as  to  which  inducement^ 
see  ante,  621,  and  vol.  t.  p.  429.  Bi  the  case  upon  which  this  precedent 
i^^m-  ^^  framed,  the  inducement  was  as  follows: — And  whereas  also  before 
ment.  and  at  the  time  of  the  committing  of  the  grievances  by  the  said  defend- 
ant, as  hereinafter  mentioned,  divers  goods  and  chattels,  to  wit,  two  spoons 
and  six  linen  cloths  of  one  E.  F.  of  the  value  to  wit,  of  £5,  had  been 
and  were  feloniously  stolen,  taken,  and  carried  away,  to  wit,  at,  fac.  fpe- 
nue)  aforesaid.] — Yet  the  said  defendant  well  knowing  tile  premises,  biH 
greatiy  envying  the  happy  state  and  condition  of  the  said  plaintiff,  aod 
contriving  and  wickedly  and  maliciously  (s)  intending  to  injure  the  said 
plaintiff  in  his  said  good  name,  fame,  and  credit,  and  to  bring  him  into 
public  scandal,  infamy,  and  disgrace,  with  and  amongst  aM  his  neighbors^ 
and  other  good  and  worthy  subjects  of  this  kingdom,  and  to  cause  it  to  b« 
suspected  and  believed  by  those  neighbors  and  subjects,  that  he  the  said 
plaintiff  had  been  and  was  guilty  of  [theft],  as  hereafter  stated  to  hav^d 
been  charged  upon  and  imputed  to  him  by  the  said  defendant,  and  to  sub^ 
ject  him  to  the  pains  and  penalties  by  the  laws  of  this  kingdom,  made  and 
provided  against  and  injQicted  upon  persons  guilty  thereof,  and  to  vex, 
harass,  oppress,  impoverish,  and  wholly  ruin  him  the  said  plaintiff,  hereto- 
fore, to  wit,  on,  &c.  [day  of  speaking  the  words,  or  about  it.  The  pre- 
cise day  stated  need  not  be  proved]  at,  &c.  (venue)  aforesaid,  in  a  certain 
discourse,  which  the  said  defendant  then  and  there  had  of  and  concemtiig 
the  said  plaintiff,  and  of  and  concerning  the  said  [theft  of  the  said  goods 
and  chattels,]  in  the  presence  and  hearing  of  [one  G.  H.  and  of]  divers  (t) 
[•635|  good  and  worthy  subjects  of  our  lord  the  *king,  then  and  there,  in  tii€ 
presence  and  hearing  of  the  said  last-mentioned  subjects  ^falsely  and  ma- 
liciously (u)  spoke  and  published,  of  and  concerning  the  said  plaintiff  (w) 

(«)  As  to  the  statement  of  the  defendant*!  ration  may  be   either,  that  the   defendant 

malicous  intent,  see  ante,  622,  note  («).  ^^  falsely  apoke"  the  worda^  or  that  he  8poh» 

(0  It  is  said  that  if  the  words  are  laid  to  *«  the  false  wards^''  1  Keble,  273. 

be  apoken  before  £,  F.  and  others,  it  is  suffi-  (10)  The  declaration  muat  show,  by  a  «q£- 

cient  to  prove  that  they  were  spoken  in  the  toquium  or  otherwise,  that  the  words  werft 

presence  of  others  only ,  Bui.  N.  P.  6.  spoken  qf  and  cone&rmng  tk%  plamtif^  ■» 

(u)  As  to  the  statement  of  the  maliciooa  inte^  vol.  i.  432. 
intent,  see  ante,  662,  note  (it).    The  deola- 


9fkd  of  and  conceming  the  said  [tfaeft  of  the  said  goods  and  chattels  {x\ 
the  false,  scandalous,  malicious  (y),  and  defamatory  words  following  (z), 
that  is  to  say,  [he  (a)  (meaning  the  said  ''^plamtiff  (b)  had  a  hand  in  the 
affair  (meaning  the  said  theft  of  the  said  goods  and  chattels),  and  thereby 
then  and  there  (meaning  that  the  said  plabtiff  had  been  and  was  guilty  of 
feloniously  stealing,  taking,  and  carrying  away  the  said  goods  and  chat* 
tels).] — Add  such  other  counts  as  the  slander  may  suggest*  The  foUouh 
ing  may  be  the  form  of  a  second  or  subsequent  count  for  slander y  indirectly 
accusing  the  plaintiff -of  an  offence^  and  which  is  ea>plained  by  an  melt4ca- 
ment  in  some  prior  count  of  the  declaration,] — And  afterwards,  to  wit,  on  Second 
the  day  and  year  last  aforesaid,  at  &c.  (venue)  aforesaid,  in  a  certain  oth*  <^^^ 
er  discourse  which  the  said  defendant  then  and  there  had  of  and  concern* 
kig  the  said  plaintiff,  and  of  and  concerning  the  said,  &;c.  [the  matter  dlr 
luded  to  in  the  inducement]  in  the  presence  and  hearing  of  divers  other 
good  and  worthy  subjects  of  this  realm,  the  said  defendant  further  contriv- 
ing and  intending  as  aforesaid,  then  and  there,  in  the  presence  and  hear- 
ing of  the  said  last-mentioned  subjects,  falsely  and  maliciously  spoke  and 
published  of  and  concerning  the  said  plaintiff,  and  of  and  conceming  the 
said,  &c.  [the  matter  alluded  to  in  the  inducement]  the  false,  scandalous, 
malicious,  and  defamatory  words  following,  (that  is  to  say)  &;c.  [Here  set 
out  the  slander  with  proper  innuendoes.  Conclude,  stating  the  damage 
thus :] — ^By  means  of  the  speaking  and  publishing  of  which  said  several  Damage, 
false,  scandalous,  malicious,  and  defamatory  words,  [or,  ^'committing  of 
^bich  said  several  grievances"]  by  the  said  defendant  as  aforesaid,  the 
said  plaintiff  hath  been,  and  is  greatly  injured  in  his  said  good  name,  fame, 
QAd  credit,  and  bjtought  into  public  scandal,  infamy  and  disgrace,  with  and 
amongst  all  his  neighbors,  and  other  good  and  worthy  subjects  of  this 
r^alm,  insomuch  that  divers  of  those  neighbors  and  subjects,  to  whom  the 

(z)  This  averment  is  material  when  the  of  words  ipoken  in  the  third  person  will 

words  are  actionable  only  with  reference  to  not  support  a  declaiation  for  words  spoken 

some  prior  indaoement  in  the  declaration,  in  the  second  and  vice  versa^  4  T.  R.  217. 

9pe  ante,  vol.  i.  4;^. — ^SSaund.  3U7a,note  1.  Bui.  H.  P.  5.    Nor  will  words  spoken  by 

(y)  This   allegation  is  a  sufficient  aver-  way  of  interrogation   support  a  charge  of 
ment  of  malice,  ante,  622,  n.*— 1    Saund.  '  words  spoken  affirmatively,  8  T.*  R.   150. 

9iS    a,  n.  2.    1    East,  563,  but  the    word  The  plainUff  need  not  prove  all  the  words 

^^/o/m*' is  not  necessary,  Hep.  temp.  Hard  w.  laid,  if  they  do  not  constitute  one  entire 

MO.  charge,  and  the  non-proof  would  not  alter 

(s)  Verbal  slander  shonld  be  stated  in  its  meaning,  though  he  must  prove  such  of 
ikw  manner,  and  it  would  be  improper  to  them  as  will  be  sufficient  to  maintain  his 
ttate  that  the  words  were  *^  in  substance  and  action,  and  it  will  not  suffice  to  prove 
to  the  effect  following,**  ante,  vol.  i.  434 —  equivalent  expressions,  ante,  vol.  i.  435. — 
Rep.  temp.  Hardw.  306 — 3  B.  &.  A.  503.  Though  some  of  the  words  spoken  may  not 
**  These  words,  vel  consimUia^''  would  be  be  actionable,  yet  if  they  be  spoken  at  the 
too  uncertain,  Cro.  Eli?..  645.  The  words  same  time  as  those  which  are  actionable, 
tfaenipelves  should  be  stated,  3  M.  db  S.  110.  they  may  all  be  stated  in  one  count,  10  Rep. 
-^  Taunt.  169;  and  a  count  merely  alleg-  131  a.^2  Saund.  307  a,  n.  1.— -3  Wils.  185. 
ing  thai  the  defendant,  ^*  in  a  certain  dis-  — Dyer,  75  a.  But  if  words  which  are  not 
course,  &c.  falsely  and  maliciously  charged  actionable  be  stated  by  themselves  in  a  dis- 
and  asserted,  and  accused  the  plaintiff  of  ttnct  count,  and  entire  damages  be  given, 
being  in  insolvent  circumstances,"  and  stat-  judgment  will  be  arrested,  id.  ibid.  It  has 
ing  special  damage,  without  setting  out  the  been  held,  that  words  not  stated  in  the  dec- 
words,  was  held  insufficient,  and  the  judg-  laration,  may,  though  actionable  in  them- 
ment  was  arrested,  3  M.  &  S.  110.  But  selves,  be  given  in  evidence,  in  aggravation 
•ometimes  a  general  statement  would  be  of  damages,  Peake  C.  N.  P.  125, 23,  166. 
cured  by  verdict,  3  D.  &  R.  519.— 2  B.  &  —Bui.  N.  P.  7—1  Camp.  48.  9. 
C.  519,  S.  C. — Ante,  vol.  i.  434,  note.  (6)  As  to  the  use  and  necessity  for  an  in- 

(a)  The  slanderous  words  should  be  stated  nnendo,  see  ante,  vol.  i.  436. 
■■  titty  wore  uttered,  ante,  vol.  i.  434.  Proof 
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innocence  and  mtegrity  of  the  said  plaintiff  in  the  premises  were  unknown 
M.AJIDBR.  ^^^^i  on  account  of  the  speaking  and  publishing  of  which  said  sevenl 
fidse,  scandalous,  malicious,  and  de&matoiy  words,  [or,  **  committing  of  the 
said  grievances"]  by  the  said  defendant  as  aforesaid,  from  thence  hitherto 
suspected  and  believed,  and  still  do  suspect  and  believe  the  said  plabtiff 
to  have  been,  and  to  be  a  person  guilty  of  [theft],  so  as  aforesaid  charg- 
ed upon  and  imputed  to  him  by  the  said  defendant,  and  have  by  reason  of 
the  committing  of  the  said  grievances  by  the  said  defendant  as  aforesaid, 
[*637]  from  thence  hitherto  wholly  rejfused,  ''^nd  still  do  refuse  to  have  any  trans- 
action, acquaintance,  or  discourse,  with  him  the  said  plaintiff,  as  they  were 
before  used  and  accustomed  to  have  and  otherwise  would  have  had,  and 
also,  by  reason  of  the  premises,  be.  [Here  state  any  special  damagt 
that  may  have  arisen  to  plaintiff  in  consequence  of  the  slander.] — ^And 
also  by  means  of  the  premises  the  said  plaintiff  hath  been,  and  is  othe^ 
wise  much  injured  and  damnified,  to  wit,  at,  be.  (venue)  aforesaid.  To 
the  damage  of  the  said  plaintiff  of  £ — ,  and  therefore  he  brings  hb  suit, 
be. 

charffinff  [Commence  with  the  usual  inducement  of  the  plaintiffs  good  character^ 
plaintifT  as  in  the  preceding  form  and  then  proceed :] — ^And  whereas  also  before 
with  per  the  speakmg  of  the  several  false,  scandalous,  malicious,  and  defamatory 
tbe^eze-     words  by  the  said  defendant  of  and  concerning  the  said  plaintiff,  in  the 

cation  of   counts  hereinafter  mentioned,  a  certain  action  was  depending  in  his 

fn^iiir  ^^  majesty's  court  of  exchequer  at  Westmmster,  wherein  one  W.  H.  was  the 
withajp«  plaintiff,  and  one  W.  S.  tiie  defendant,  and  in  which  said  suit,  before  the 
eial  in-  speaking  and  publishing  of  the  same  words,  to  wit,  on,  &c.  a  certain  in- 
tfT^bSn  ^uisition  of  dimages  sustained  by  the  said  W.  H.  was  in  due  form  of  law 
the  wordi  taken  before  the  sheriff  of,  be.  by  the  oath  of  twelve  good  and  lawfiil 

(^)'  men  of  his  bailiwick,  at,  be. on  the  taking  of  which  said  inquisitioa 

as  aforesaid,  he  the  said  plaintiff  was  duly  sworn,  and  did  take  his  corpo- 
ral oath  upon  the  Holy  Gospel  of  Grod,  before  4he  said  sheriff,  he  the  aid 
sheriff  then  and  there  having  sufficient  and  competent  power  and  authori- 
ty to  administer  an  oath  to  the  said  plaintiff  in  that  behalf,  and  the  said 
plaintiff  being  so  sworn,  and  having  so  taken  his  corporal  oath,  was  then 
and  there  examined,  and  did  give  his  evidence  as  a  witness  on  the  taking 
of  the  said  inqu'isition,  to  wit,  at,  be.  (venue)  aforesaid ;  and  the  said 
plaintiff  further  saith,  that  the  said  defendant  well  knowing  the  pre- 
mises, but  greatiy  envying  the  happy  state  and  condition  of  the  said  plain- 
tiff, and  contriving  and  intending  to  mjure  the  said  plaintiff  in  his  afore- 
said good  name,  fame,  and  character,  and  1)ring  him  into  public  scandal, 
infamy,  and  disgrace,  with  and  amongst  all  his  neighbors,  and  other  good 
and  worthy  subjects  of  this  realm,  to  whom  he  was  in  any  wise  known, 
and  to  cause  it  to  be  suspected  and  believed  by  those  neighbors  and  sub- 
[*638]  jects,  that  he  the  said  plaintiff  had  been,  and  was  guilty  of  perjury,  *aod  to 
subject  him  to  the  pains  and  penalties  by  the  laws  of  this  kingdom  made 
and  provided  against,  and  inflicted  upon  persons  guilty  thereof,  and  also 
to  vex,  harass,  oppress,  impoverish,  and  wholly  ruin  him  the  said  plaintiff 
heretofore,  to  wit,  on,  be.  at,  be.  (venue)  aforesaid,  in  a  certain  dis- 
course which  the  said  defendant  then  and  there  had  with  the  said  plain- 

(e)  See  the  notci  to  the  preceding  form,  and  another  form  for  a  libel,  oharging  plain- 
tiff with  perjnrj,  ante,  €90. 
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tiff,  in  the  presence  and  hearing  of  divers  good  and  ^nroithj  subjects  of  ^^ 
this  reakn,  the  said  defendant,  in  die  presofice  and  hearing  of  the  said  J[2^^ 
last*nientioned  subjects,  falsely  and  maliciously  spoke  and  published  of 
and  cencerning  the  said  plaintiff,  and  of  and  concerning  the  said  inquisi* 
tion  so  taken  as  aforesaid,  and  of  and  concerning  the  said  evidence  so 
given  by  the  said  plaintiff  as  aforesaid,  the  false,  scandalous,  malicious, 
and  defamatory  words  following,  that  is  to  say,  &c.  [here  set  out  th4 
tpords,  with  innuendoeiJ] — By  means  &c.  [as  in  the  preceding  form^  to 
ike  €nd.^^ 

• 

[CcmmencemevU   and  conclusion  as  usual,  as  ante,  596.] — ^For  that  1|^-  ^o' 
whereas  the  said  plaintiff  now  is  a  good  (e),  true  honest,  just,  and  faithfiil  ouiwordi. 
subject  of  this  realm,  and  as  such  hath  always  behaved  and  conducted  direcUy 
himself,  and  until  the  committing  of  the  several  grievances  by  the  said  "f  cuiing 
defendant,  as  her^nafter  mentioned,  was  always  reputed,  esteemed,  and  tiff  o/^" 
accepted,  by  and  amongst  all  his  neighbors,  and  other  good  and  worthy  pnjwy  or 
subjects  of  this  realm,  to  whom  he  was  in  any  wise  known  to  be  a  person  ^^  q^*" 
of  good  name,  fame,  and  credit,  to  wit,  at,  &c.   (ventie.)     And  whereas  fence  (i2). 
also  the  said  plaintiff  hath  not  ever  been  guilty,  or,  until  the  time  of  the 
committing  of  the  said  several  grievances  by  the  said  defendant,  as  here- 
inafter mentioned,  been  suspected  to  have  been  guilty  of  [peijury,  the  of* 
fence  eharged^'\  as  hereafter  stated  to  have  been  charged  upon  and  imput- 
ed to  the  said  plaintiff  by  the  said  defendant,  or  of  any  other  such  crime. 
By  means  of  which  said  premises,  the  said  plaintiff  before  the  committing 
of  the  several  grievances  by  the  said  defendant,  as  hereafter  mentioned, 
had  deservedly  obtained  the  good  opinion  and  credit  of  all  his  neighbors, 
and  other  good  and  worthy  subjects  of  this  realm,  to  whom  he  was  in  any 
wise  known,  to  wit,  at,  &c.   (venue)  aforesaid.     Yet  the  said  defendant 
well  knowing  the  premises,  but  greatly  ^envying  the  happy  state  and  con*    [*639] 
dition  of  the  said  plaintiff,  and  contriving,  and  wickedly  and  malicious* 
ly  (/)  intending  to  injure  the  said  plaintiff  in  his  said  good  name,  fame, 
and  credit,  and  to  bring  him  into  public  scandal,  mfamy,  and  disgrace, 
with  and  amongst  all  his  neighbors,  and  other  good  and  worthy  subjects 
of  this  kingdom,  and  to  cause  it  to  be  suspected  and  believed  by  those 
neighbors  and  subjects  that  the  said  plaintiff  had  been  and  was  guilty  of 
[perjury,]  as  hereafter  stated  to  have  been  charged  upon  and  imputed  to 
him,  and  to  subject  him  to  the  pains  and  penalties  by  the  laws  of  this 
kingdom  made  and  provided    against,  and  inflicted  upon  persons  guilty 
thereof,  and*  to  vex,   harass,   oppress,   impoverish,  and  wholly   ruin  him, 
heretofore,  to  wit,  on,  &c.  {day  of  speaking  the  words,  or  ahavi  it*     The 
precise  day  stated  need  not  be  proved,)  at,  &c.  (venue)  aforesaid,  in  a  cer* 
tain  discourse  which  the  said  defendant  then  and  there  had  of  and  con- 
cerning the  said  plaintiff  (^),  in  the  presence  and  hearing  of  divers  good 
and  worthy  subjects  of  our  lord  the  now  kitig,  and  then  and  there,  in  the 
presence  and  hearing  of  the  said  last-mentioned  subjects,  falsely  and  mali- 
ciously spoke  and  published  of  and  concerning  the  said  plaintiff  (g),  the 

{d)  See  the  notes  to  the  preceding  form.  (/)  See  note  («),  ante,  622. 

(e)  That  there  is  no  necessity  for  this  in-  (jg)  See  ante,  6^,  notes  (lo)  &  (z).     Vol. 

dacement  of  general  good  character,  see  i.  432. 
ante,  620,  notes. 
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13.  For 

words 
■lander- 
ing  plain- 
tin  in  bis 
ogiee^  at 
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tice  of 
peaee, 
with  hay- 
ing pock- 
eted fines, 
forfeited 
by  per- 
sons con- 
victed bj 
him  (i). 

[•641] 


false  (A),  scandalous,  malicious,  and  defamatory  vords  lirflowmg,  that  if 
to  say,  [here  set  out  the  wardsy  with  proper  inmuendoes  as  thus^  he  (meaa- 
mg  the  said  plaintiff)  is  perjured.] — [Add  sudi  other  counts  as  the  words 
may  suggest.     The  JfoUounng  is  the  form  of  a  second  or  subsequent  oowU :] 
-^And  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  be.  (venue) 
aforesaid,  in  a  certain  other  discourse  which  the  said  defendant  then  and 
there  had  in  the  presence   and   hearing  of  divers  other  good  and  worthy 
subjects  of  this  realm,  the  said  defendant  further  contriving  and  intending 
as  aforesaid,  then  and  there  in  the  presence  and  hearing  of  the  said  last* 
mentioned  subjects,  falsely  and  maliciously  spoke  and  published  of  and 
concerning  the  said  plaintiff,  the  false,  scandalous,  malicious,  and  defiima- 
tory  words  following,  that  is  to  say ;   [here  set  out  the  words  m  another 
shape;   conclude   with   stating  the  damage,  which  may  be  thus:] — By 
means  of  the  committing  of  which  said   several   grievances  by  the  said 
defendant  as  aforesaid,  the  said  plaintiff  hath  been  and  is  greatly  injured 
in  his  good  name,  fame  and  credit,   •and  brought  into  public  scandal, 
infamy,  and  disgrace  with  and  amongst  all  his  neighbors,  and  other  good 
and  worthy  subjects  of  this  realm,  insomuch  that  divers  of  those  neigbbofs 
and  subjects  to  whom  the  innocence  and  integrity  of  the  plaintiff  in  the 
premises  were  unknown,  have,  on  account  of  the  committing  of  the  said 
grievances  by  the  said  defendant  as  aforesaid,  from  thence  hitherto  suspect- 
ed and  believed,  and  still  do  suspect  and  believe,  the  said  plaintiff  to  hare 
been,  and  to  be,  a  person  guilty  of  [perjury,]  so  as  aforesaid  charged  upon 
and  imputed  to  him  by  the  said  defendant,  and  have,  by  reason  of  the  com- 
mitting of  the  said  grievances  by  the  said  defendant  as  aforesaid,  from 
thence  hitherto  whoUy  refused,  and  still  do  refuse  to  have  any  transactioo, 
acquaintance,  or  discourse  with  the  said  plaintiff  as  they  were   before  used 
and  accustomed  to  have,  and  otherwise  would  have  bad ;  and  also,  by 
means  of  the  premises,  &c.  [here  state  the  special  damage^  if  the  plaintif 
has  sustained  any,]  and  also  by  means  of  the  premises,  the  said  plaintiff 
hath  been  and  is  otherwise  greatly  injured  and  damnified,  to  wit,  at,  &c. 
(venue)  aforesaid.     To  the  damage  of  the  said  plaintiff  of  £ — >and  theie- 
K>re   hie  brings  his  suit,  be. 

For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  com- 
mitting of  the  grievances  hereinafter  mentioned,  was  and  now  is  an  bo- 
nest,  upright,  and  faithful  subject  of  this  realm,  and  at  the  several  times 
hereinafter  mentioned,  and  for  a  long  time  before,  was  and  still  is  one  of 
his  Majesty's  justices  of  the  peace  (k),  assigned  to  keep  the  peace  of 
our  said  lord  the  king,  in  and  for  the  county  of  S.  and  hath  always,  dur- 
ing the  time  of  his  being  such  justice,  hitherto  behaved  and  conducted 
himself  righteously,  faithfully,  properly,  and  honestly,  in  the  execution  of 
his  said  office  of  justice  of  the  peace,  and  never  was  guilty  of  the  offences 
or  misconduct  hereinafter  stated  to  have  been  charged  upon  •and  imputed 


(A)  See  ante,  622,  note  (u) ',  635,  notes 
(to)  &,  {x). 
(t)  Words  impatinff  corrnption  to  a  ma- 

fistrate  are  actionable,  4  Rep.  19. — Cro. 
ac.  90;  though  words  impotrng  want  of 
ability  do  not  appear  to  be  so,  2  Salk.  695. 
—See  also  Holt,  6o2.— Cro.  Car.  14,  223.— 
3  Wils.  177.    An  indictment  wiU  not  lie 


unless  the  words  are  spoken  to  the  jastice 
in   the  execution  of  his   office,  2  Ctropb. 
142— Stra.  1157 —And  see  further,  Burn's  . 
Justice,  vol.  iii.  476,  477,  S6th  edit. 

(Ac)  This  is  a  better  aTerroent  than  that 
plaintiff  was  ••  duly  qaalified,"  ante,  vol.  i- 
430. 
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to  Um  by  the  said  defendant,  nor  until  the  time  of  the  committing  of  die  _^^ 
grievances  by  the  said  defendant  as  hereinafter  mentioned,  was  ever  sus- 
pected of  any  such  offences  or  misconduct ;  by  reason  whereof  the  said 
plaintiff  had  deservedly  acquired  the  honor,  esteem,  and  good  will  of  all 
his  neighbors  and  others,  good  and  worthy  subjects  of  our  said  lord  the 
king,  to  whom  he  was  known,  to  wit,  at,  &c.  (venue). ;  Nevertheless  the 
said  defendant,  well  knowing  the  premises,  but  contriving,  and  wickedly 
and  maliciously  intending  to  injure  the  said  plaintiff  in  his  good  name» 
credit,  and  reputation,  and  to  bring  the  said  plaintiff  into  great  disgrace, 
scandal,  and  distrust,  as  such  justice  as  aforesaid,  amongst  all  his  neigh- 
bors and  other  good  and  faidiful  subjects  of  our  said  lord  the  king,  on, 
&c.  at,  &c.  (venue)  aforesaid,  in  a  certain  discourse  which  the  said  de- 
fendant then  and  there  had  of  and  concerning  the  said  plaintiff,  and  of 
and  concerning  the  said  plaintiff  in  the  execution  of  his  said  office  of 
justice  of  the  peace,  in  the  presence  and  hearing  of  the  said  subjects, 
falsely  and  maliciously  spoke  and  published  of  and  concerning  the  said 
plaintiff,  and  of  and  concerning  him  in  the  exercise  of  bis  said  office  of 
justice  of  the  peace,  in  the  presence  and  hearing  of  the  said  last-mention-  « 
«d  subjects,  these  false,  scandalous,  and  malicious  words  following,  that  is 
to  say,  &c. — [Here  set  out  the  words,  with  proper  innuendoes,  and  add 
9uch  other  counts  as  may  he  requisite,  and  conclude  with  the  foUounng 
damage :] — ^By  means  of  which  said  premises  the  said  plaintiff  hath  been,  D«Bi«g«. 
and  is  greatly  injured  in  his  aforesaid  good  name,  fame,  and  credit,  and 
brought  into  public  scandal,  infamy,  and  disgrace,  with  and  amongst  all 
his  neighbors  and  other  good  and  worthy  subjects  of  this  realm,  insomuch 
that  divers  of  those  neighbors  and  subjects  to  whom  the  integrity  of  the 
said  plaintiff  were  unknown,  have,  on  occasion  of  the  committing  of  the 
said  several  grievances,  from  thence  hitherto  suspected  and  believed,  and  still 
do  suspect  and  believe  the  said  plaintiff  to  have  been,  and  to  be  a  person 
guilty  of  the  offences  and  misconduct  so  as  aforesaid  mentioned  to  have 
been  charged  upon  and  imputed  to  the  said  plaintiff  by  the  said  defend- 
ant, and  thereby,  and  otherwise  by  means  of  the  premises,  the  said  plain- 
tiff hath  been,  and  is  greatly  injured  and  damnified,  to  wit,  at,  be.  (venue) 
aforesaid. — [If  any  special  damage  here  state  it.] — ^To  the  damage  of 
the  said  plaintiff  of  £ —  and  therefcxre  he  brings  his  suit,  &c. 

For  that  whereas  the  said  plaintiff  now  is  a  good  (m),  true,  honest,  just,  14.  For 
and  faithiul  subject  of  this  realm,  and  as  such  hath  always  behaved  and  words 
conducted  himself,  and  until  the  committing  of  the  several  grievances  by  *nsJl\^. 
the  said   defendant   as  hereinafter  mentioned,   was  always   reputed,    and  tiff  in  his 
esteemed,  and  accepted,  by  and   amongst  all  his  neighbors   and   others,  l^^f^' 
good  and  worthy  subjects  of  this   realm,  to    whom  he  was  in  any  wise  foTVun- 
known,  to  be  a  person  of  good   name,  fame,  and  credit,  to  wit,  at,  &c.  doring  ui 
(venue).     And  whereas  also  the  said  plaintiff,  before,  and  at  the  time  of  !^^"*®^ 
the  committing  of  the  several  grievances  by  the  said  defendant  as  here-  . 

(0  Words  which  impote  the  want  of  in-  B.  &,  B.  297,  S.  C.--3  B.  Sl  A.  702.-.8 
te^ity  or  capacity,  whether  mental  or  pecu-  Car.  &  P.  146. — See  the  form  of  declara- 
niary.  in  the  conduct  of  a  profeesion   or    tiou  for  a  libel  on  an  attorney,  ante,  &i9. 


trade  in  which  the  party  is  engaged  are        (m)    That  this    general    inducement  of 

4J  Wils.  69,    ffocd  c"  ' 

ltS7.— 9  Bla.  Rep.  750.— 7  Moore,  200.— 3    620,  n. 


actionable,  1  Mai.  £nt.  M4. — 3  Wils.  59,    good  character  is  unneceasary,  lee  ante. 


Mlo  oboulbatiom  nc  otf  e. 

inafter  mentioned,  had  been  and  was,  and  still  is  an  attorney  of  the  court 
of  our  said  lord  the  kbg,  before  the  king  himself,  [or,  if  in  C.  P.  "be- 
fcffe  his  majesty's  jostices  of  the  Bench,"]  and  hath  always  used,  eiorcv- 
ed,  and  oarried  on,  and  still  doth  use,  exercise,  and  cany  on  the  piofes^ 
sion  and  business  of  an  attorney  (n),  with  honesty,  integrity,  credit,  asd 
reputation,  and  hath  not  ever  been  guilty,  or  until  the  time  of  the  com- 
mitting of  the  said  grievances  by  the  said  defendant  as  hereinafter  meo- 
tioned,  been  suspected  to  have  been  guilty  of  the  dishonesty  or  mil- 
conduct  as  hereinafter  mentioned,  to  have  been  charged  upon  and  imput- 
ed to  him  by  the  said  defendant,  to  wit,  at,  be.  (veniie).  By  mesas  of 
which  said  premises,  the  said  plaintiff,  before  the  committing  of  the  seve- 
ral grievances  by  the  said  defendant  as  hereinafter  mentioned,  had  de- 
servedly obtained  the  good  opinion  and  credit,  of  all  his  neighbon  and 
other  good  and  worthy  subjeots  of  this  realm,  to  whom  he  was  ia  any 
wise  known,  to  wit,  at,  be.  (venue).  And  also  by  reason  of  the  premiseit 
the  said  plaintiff,  in  the  way  of  his  aforesaid  profession  and  business,  was 
daily  and  honestly  acquiring  great  gains  and  profits  therein,  to  wit,  at, 
be.  (vemte). — [If  any  special  inducement  be  necessary  to  explain  ik 
words,  here  insert  it.] —  Yet  the  said  defendant,  well  knowing  the  prfr* 
raises,  but  greatly  envying  the  happy  state  and  condition  of  the  said  plain- 
tiff, and  contriving,  and  falsely  and  maliciously  intmiding  to  injure  tJM 
said  plaintiff  in  his  said  good  name,  fame,  and  credit,  and  to  bring  iuD 
bto  public  scandal,  injury,  and  disgrace,  with  and  amongst  all  his  n^jor 
bors,  and-  other  good  and  worthy  subjects,  of  this  kingdom,  and  to  iojon 
the  said  plaintiff  in  his  said  professbn  and  business  of  attorney  as  afore* 
said,  and  to  cause  it  to  be  suspected  and  bdieved  by  those  nei^bors  aod 
subjects,  that  the  said  plaintiff  had  conducted  himself  improperly  and 
dishonestly,  and  without  integrity,  in  his  said  professk>n  and  business,  and 
to  ven;  harass,  oppress,  impoverish,  and  wholly  ruin  the  said  plaintiC 
heretofore,  to  wit,  on,  be.  [on  or  about  the  day  when  the  words  wn 
spoTcen],  at,  be.  (neniie),  in  a  certain  discourse  which  the  said  defendant 
then  and  there  had,  in  the  presence  and  hearing  of  divers  good  and 
worthy  subjects  of  our  lord  the  now  king,  then  and  there,  in  the  presence 
and  bearing  of  the  said  subjects,  falsely  and  maliciously  spoke  and  pahlisb- 
ed,  of  and  concerning  the  s«dd  plaintiff,  in  the  way  of  his  said  profes* 
sion  and  business  (o),  these  false,  scandalous,  malicious,  and  defamatory 
words  following,  that  is  to  say,  be. — [Here  state  the  wards  m  as  tiesj 
different  forms  as  possible,  in  order  to  meet  every  probable  drcmntssei 
of  the  case.] — [Add  such  other  counts  as  the  case  may  suggest,  and  tee  tie 
form  of  a  second  or  subsequent  count,  ante,  639,  mutatb  mutandis. — Con' 

(n)   A    simple   Btatement    that    plaintiff  description,  and  must  in  general  be  pro*v<i 

exercised   his  profession   is  sufficient,  with-  as     laid,     though    unnecessarilj    mino<^* 

out  alleging  he  was   "  duly  qualified,**  &c.  Thus,  in  slander  of  an  attorney,  iff  *'~T 

ante,  vol.  i.  430.    It  need  not,  it  soems,  be  stating  ha  was  an  attorney,  it  be  iTenvv 

expressly  averred,  that  '*  at  the  time  of  the  he  had  conducted  a  particular  sait, ^^-f" ^ 

speaking  the  words,"  &c.  plaintiff  exercis-  then  state  that  the  slander  was  pablished  of 

ed  the  profession.     If  it  be  alleged  that  he  and  concerning  his  conduct  in  that  sviti^- 

**  was  and  is  an   attorney,  &.c.  and  hath  for  it  is  essential  to  prove  the  existeoce  of  w 

a  long  time   carried  it  on,  &o."  it  will  sof.  suit,  &c.  and  that  the  scandal  had  reference 

fice,  )jRoll.   Rep.  84— Ante,  vol.  i.  430.^  to  the  particular  occasion  sUted,  ante,Tol. 

Where  an   averment  of  extrinsic  matter  is  i.  430,  and  the  authorities  there  collected, 
materia],  the    allegation,  that  the  slander        (o)  That  this  averment  is  divisible,  tec 

applies  to  such  extrinsic  matter  is  matter  of  ante^  vol.  i.  4S0. 
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dude  vfiih  the  foUowmg  aoerment  of  damagt.\-^Y  means  of  the  com*       '«* 

■LAVOJtm* 


mitling  of  which  said  several  grievances  by  the  said  defendant  as    afore-   ^^***'' 


said,  the  said  plaintiff,  hath  been  and  is  greatly  injured  in  his  said  good  Damage, 
name,  fame,  and  credit,  and  also  greatly  injured  in  his  said  profession 
and  business,  and  brought  into  public  scandal,  infamy,  and  disgrace,  with 
and  amongst  all  his  neighbors  and  other  good  and  worthy  subjects  of  this 
realm,  insomuch  that  divers  of  those  neighbors  and  subjects  to  whom  the 
innocence  and  integrity  of  the  said  plaintiff  in  Ihe  premises  were  un- 
known, have,  on  account  of  the  committing  of  the  said  grievances  by  the 
said  defendant  as  aforesaid,  from  thence  hitherto  suspected  and  believed, 
and  still  do  suspect  and  believe,  the  said  plaintiff  to  have  been,  and  to  be 
a  person  guilty  of  dishonesty  and  fraudulent  practices,  and  to  have  acted 
dishonestly  and  improperly  in  his  said  profession  and  business  of  an  at- 
torney as  aforesaid,  aud  have,  by  reason  of  the  committing  of  the  said 
grievances  by  the  said  defendant  as  aforesaid,  from  thence  hitherto  wholly 
refused,  and  still  do  refuse,  to  have  any  acquaintance  or  discourse  with  the 
said  plaintiff,  or  to  employ  or  have  any  transaction  with  the  said  plaintiff,  in 
the  way  of  his  said  profession  and  business,  as  they  were  before  accustom- 
ed to  have,  and  otherwise  would  have  had.  And  by  reason  of  the  pre- 
mises, the  said  plaintiff  has  been  greatly  vexed,  harassed,  oppressed,  and 
impoverished,  and  has  also  lost  and  been  deprived  of  divers  great  gains 
and  profits  which  would  otherwise  have  arisen  and  accrued  to  him,  in  his 
said  profession  and  business  and  otherwise,  [here  add  any  special  damage 
plaintiff  has  sustaiined\y  and  the  said  plaintiff,  by  means  of  the  premises 
hath  been,  and  is  otherwise  much  injured  and  damnified  therdn,  to  wit, 
at,  &;c.  (venue).  To  the  damage  of  the  said  plaintiff  of  £ — y  and  there- 
fore he  brings  his  suit,  &c. 

[After  the  usual  anerment  of  the  plainiiff^s  good  and  chaste  character,  15.Forae. 
and  her  innocence  of  the  offence  imputed  to  Aer,  as  ante,  627  a.] — And  ^^^J^Qe^ 
whereas  also  the  said  plaintiff  at  the  time  of  the  committing  of  the  griev-  of  fomica- 
ances  by  the  said  defendant  hereinafter  mentioned,  and  long  before,  did  ^ob  (p). 
use  and  exercise  the  business  and  employment  of  a  domestic  governess  and 
instructress  of  children  and  young  persons,  living  and  residing  together 
with  such  children  and  young  persons,  and  thereby  acquired  great  gains, 
profits,  and  advantages,  and  had  always  conducted  herself  with  decorum, 
chastity,  modesty,  and  propriety. — ^And  whereas  also  the  said  plaintiff, 
before  the  speaking  and  publishing  of  the  words  hereinafter  mentioned, 
had  lived  in  the  frunilies  of  divers  persons,  to  wit,  the  said  defendants,  one 
Mrs.  — —  &c.  be.  respectively,  as  such  governess,  and  at  the  time  of  the 
committing  of  the  grievances  by  the  said  defendant,  as  hereinafter  men- 
tioned, lived  in  the  family  of  the  said  Mrs.  '  be.  to  wit,  at,  be.  (ve- 
nue). Yet  the  defendant  well  knowing  the  premises,  and  greatly  envymg 
the  happy  state  and  condition  of  the  said  plaintiff,  but  contriving  and  false- 
ly'and  maliciously  intending  to  bjure  and  prejudice  her  in  her  good  name, 
fame,  and  credit,  and  in  her  aforesaid  business,  and  to  be  reputed  an  indeco- 
rous, unchaste,  immodest,  and  improp^  person,  and  unfit  to  be  employed  as 
such  governess,  on,  &c.  at,  be.  (venue)  in  a  certain  discourse  which  he 
the  said  defendant  then  and  there  had  with  one  R.  J.  of  and  concerning 

(p)  See  the  general  notee  to  the  form,  ante,  633. 
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won  the  said  plaintiff,  and  of  and  concerning  her  in  her  said  business,  and  of 
•LjjrDBii.  ^°^  concerning  her  behavior  while  she  lived  with  the  said  defendant, 
falsely  and  maliciously,  in  the  presence  and  hearing  of  the  said  R.  J. 
spoke  and  published  these  several  false,  scandalous,  malicious,  and  de- 
famatory words  of  and  concerning  the  said  plaintiff,  and  of  and  coDcero- 
ing  her  in  her  said  business,  and  her  behavior  while  she  lived  with  the 
said  defendant,  following,  that  is  to  say,  be. — [here  set  out  the  toonb, 
tnth  innuendoeay  and  add  such  other  counU  as  may  be  useful ;  state  th 
damage^  as  ante,  628,  observing  the  notes,  and  any  other  special  damagt 
which  the  plaintiff  may  have  sustained.  See  a  form  of  special  damagt 
post,  641  m.] 

words'  [Comimencement  and  conclusion  as  usual,  as  ante,  596.]-^For  that  where* 

■lander-     as  the  said  plaintiff  now  is  a  good  (r),  true,  honest,  just,  and  faithful  sub* 
tTJ^ ^^^vr'  j^^  ^^  ^i^  realm,  and  as  such  hath  always  behaved  and  concucted  him- 
cituisaflbj  self,  and  until  the  committing  of  the  several  grievances  by  the  said  defeod- 
calliog       ant,  as  hereinafter  mentioned,  was  always  reputed,  esteemed,  and  accept* 
roffue  ^.  ^  ^y  ^^^  amongst  all  his  neighbors,  and  other  good  and  worthy  subjects 
\q),   '       of  this  realm,  to  whom  he  was  in  any  wise  known,  to  be  a  person  of  good 
name,  fame,  and  credit,  to  wit,  at,  &c.  {venue).     And  whereas  also  the 
said  plaintiff  was,  before  and  at  the  time  of  the  committing  of  the  griev- 
ances by  the   said   defendant,  as  hereinafter  mentioned,  and  6om   tbeoce 

hitherto  hath  been,  and  still  is,  a («)  and  has  always  exercised  and 

carried  on,  and  still  doth  exercise  and  carry  on  the  same  trade  and  busi- 
ness with  integrity,  honesty,  and  propriety  of  conduct,  to  wit,  at,  &c.  (ve- 
nue) aforesaid.  And  whereas  also  the  said  plaintiff  hath  not  em 
been  guilty,  or,  until  the  time  of  the  committing  of  the  said  several  grier- 
ances  by  the  said  defendant,  as  hereinafter  mentioned,  been  suspected 
to  have  been  guilty,  of  the  offisnces  and  misconduct  as  hereinafter  stat- 
ed to  have  been  charged  upon  and  imputed  to  him  by  the  said  defendant, 

or  of or  any  other  offences  or  misconduct  whatever.     By  means  of 

which  said  premises  the  said  plaintiff,  before  the  committing  of  the  said 
several  grievances  by  the  said  defendant,  as  hereinafter  mentioned,  bad 
deservedly  obtained  the  good  opinion  and  credit  of  all  his  neighbors  and 
other  good  and  worthy  subjects  of  this  realm  to  whom  he  was  in  anf 
wise  known  ;  and  had  also  thereby  acquired,  and  was  then  daily  and  bo* 
nestly  acquiring  great  gains  and  profits  in  his  trade  and  business  to  the 
comfortable  support  of  himself  and  his  family,  and  the  great  increase  of 
his  riches,  to  wit,  at,  be.  (venue)  aforesaid.  [JSere  insert  a  special  tn- 
ducement,  if  any  be  requisite,  to  explain  the  slanderous  words.] — ^Tet 
the  said  defendant  well  knowing  the  premises,  but  greatly  envying  the 
happy  state  and  condition  of  the  said  plaintiff,  and  contriving  and  wicked- 

(q)   Observe    the  general  notes   to    the  imputed,  Ac.    Bao.  Ab.  Slander,  B.  4.    If 

form,  ante,  ^3.     Words  which  impute  to  a  defamatory  words  be  spoken  of  twopersQlii» 

person  in   his  trade,  however  inferior,  (1  affecting  uem  in  their  joint  trade,  thej  m^ 

Lev.   115. — 5  fi.  Si  C.  160,)  of  fraudulent  join  in  an  action  for  the  injury,  3  B.  &  P- 

or  dishonorable  conduct,  or  of  being  in  in-  150. 

solvent  circumstances,  are  actionable,  Lord  (r)  That  this  general  inducement  of  good 

Raym.  1480. — 3  Bing.  104.     It  is  said,  how-  character  is  unnecessary,   see    ante,  690, 

ever,  that  an  action  is  not  sustainabla  for  note. 

saying  a  tradesman  has  charged  an  ezorbi-  (s)  As  to  the  averment  of  the  plaintiii  • 

tant  sum  for  his  goods,  &o.  unless  fraud  be  tradOf  see  ante,  vol.  i.  430. 
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\j  aad  maliciously  intending  to  injure  the  said  plaintiff  in  his  said  good  '«* 
name,  fame,  and  credit,  and  to  bring  him  into  public  scandal,  infamy,  and  g^^^iu 
disgrace,  with  and  amongst  all  his  neighbors  and  other  good  and  worthy 
subjects  of  this  kingdom,  and  to  cause  it  to  be  suspected  and  believed  by 
those  neighbors  and  subjects  that  the  said  plaintiff  had  been  and  was 
guilty  of  the  offences  and  misconduct  hereinafter  stated  to  have  been  charg- 
ed upon  and  imputed  to  him  by  the  said  defendant,  and  to  vex,  harass, 
oppress,  impoverish,  and  wholly  ruin  the  said  plaintiff  in  his  said  trade 
and  business,  and  otherwise,  &c.  heretofore,  to  wit,  on,  [day  of  speaking 
the  wordsy  or  about  t^,]  at,  be.  (yemu)  aforesaid,  in  a  certain  discourse 
which  the  said  defendant  then  ana  there  had,  of  and  concerning  the  said 
plaintiff,  and  of  and  concerning  him  in  his  said  trade  and  business,  [and 
if  the  words  refer  to  matter  stated  in  a  special  inducement,  say  ^^  and  of 
and  concerning  the  said,  Sec."]  in  the  presence  and  hearing  of  divers  good 
and  worthy  subjects  of  our  lord  the  king,  and  then  and  there,  in  the  pre- 
sence and  bearing  of  the  said  last-mentioned  subjects,  falsely  and  mali- 
ciously spoke  and  published  of  and  concerning  the  said  plaintiff,  and  of 
and  concerning  him  in  his  said  trade  and  buisness  [and  of  and  concerning 
the  said,  &c.]  the  false,  scandalous,  malicious,  and  defamatory  words  fol- 
lowing, that  is  to  say,  ^<  he"  [meaning  the  said  plaintiff]  "  is  a  great  rogue 
and  keeps  false  books."  [Here  set  oiU  the  slanderous  words  with  proper 
innuendoes,  and  (u  to  which  innuetuU>es  see  ante,  vol.  u  436 ;  add  one  or 
more  other  counts  as  the  case  may  suggest.  The  following  is  the  form  of 
a  second  or  subsequent  count ;] — And  afterwards,  to  wit,  on  the  day  and  Second 
year  aforesaid,  at,  &c.  (venue)  aforesaid,  in  a  certain  other  discourse  which  ^^^^ 
the  said  defendant  then  and  there  had  of  and  concerning  the  said  plaintiff, 
and  of  and  concerning  him  in  his  said  trade  and  business,  in  the  presence 
and  hearing  of  divers  other  good  and  worthy  subjects  of  this  realm,  the 
said  defendant  further  contriving  and  intending  as  aforesaid,  then  and  there, 
in  the  presence  and  hearing  of  the  said  last-mentioned  subjects,  falsely 
and  malicously  spoke  and  publbhed  of  and  concerning  the  said  fdaintiff, 
and  of  and  concerning  him  in  hb  said  trade  and  business,  the  fake,  scan- 
dalous, malicous,  and  defamatory  words  following  (that  is  to  say)  [here 
wet  out  the  words  with  proper  innuendoes,  properly  varying  them  from  the 
first  count;  conclude  with  the  foUovnng  damage:] — By  means  of  the  I>»nM^- 
committing  of  which  said  several  grievances  by  the  said  defendant  as 
aforesaid,  the  said  plaintiff  hath  been  and  is  greatiy  injured  in  his  said 
good  name,  fame,  and  credit,  and  brought  into  public  scandal,  infamy,  and 
disgrace,  with  and  amongst  all  his  neighbors  and  other  good  and  worthy 
subjects  of  this  realm,  insomuch  that  divers  of  those  neighbors  and  subjects, 
to  whom  the  innocence  and  integrity  of  the  said  plaintiff  in  the  premises 
were  unknown,  have,  on  account  of  the  committing  of  the  said  grievances 
by  the  said  defendant  as  aforesaid,  from  thence  hitherto  suspected  and  be- 
lieved, and  still  do  suspect  and  believe  the  said  plaintiff  to  have  been  and 
to  be  a  person  guilty  of  the  offences  and  misconduct  so  as  aforesaid  charg- 
ed upon  and  imputed  to  him  by  the  said  defendant,  and  have,  by  rea- 
son of  the  committing  of  the  said  grievances  by  the  said  defendant  as 
aforesaid,  from  thence  hitherto  wholly  refused,  and  still  do  refuse  to  deal 
or  have  any  transaction,  acquaintance,  or  discourse  with  the  said  plaintiff 
in  his  said  trade  and  business,  or  otherwise,  as  they  were  before  used  and 
accustomed  to  have,  and   otherwise  would  have  had. — [Here  insert  any 
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^*  special  damage  plaintiff  may  have  attained  in  amieqaenee  of  ikt  ilon- 
•ijljrDBiu  ^^^^  wardt,  and  if  the  damage  be  the  loss  of  customers  it  may  he  staUd 
as  follows :  '^  and  also  by  means  of  the  premises  divers  persons,  to  wit, 
A.  B.  and  Co.  and  C.  D.  and  E.  F.  who  respectively,  before  the  times 
of  the  committing  of  the  said  grievances  had  been  and  were  customers  of, 
and  used  and  accustomed  to  deal  with  the  said  plaintiff  in  the  way  of  his 
aforesaid  trade  and  business,  to  the  great  profit  and  advantage  of  the  said 
plaintiff,  have  from  thence  hitherto  wholly  neglected  and  leiiised,  and  still 
do  neglect  and  refuse  to  contmue  as  such  customers,  or  to  deal  with  the 
said  plaintiff:"]  and  also,  by  means  of  the  prembes,  the  said  plaintiff 
hath  been  and  is  otherwise  greatly  injured  and  damnified,  to  wit,  at,  be. 
(venue)  aforesaid.  To  the  damage  of  the  said  plaintiff  of  £ — ,  and  there- 
fore he  brings  his  suit.  Sec. 

17.  For  Pqp  lY^^ii  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  com- 

patinj;  in-  fitting  of  the   grievances  hereinafter  mentioned,    was,  and  fiom  thence 

■oWenc/    hitherto  hath  been,  and  still  is,  a and  has  always  exercised,  followed, 

tTir  \n'the  ^"^  carried  on,  and  still  doth  exercise,  follow,  and  carry  on,  the  same  trade 
way  of  his  or  business  with  integrity  and  punctuality  of  dealing,  always  well  and 
trade  (Q.  truly,  and  punctually,  paying  and  discharging  his  just  debts,  to  wit,  at, 
Sec.  (venue)  aforesaid,  and,  until  the  time  of  committing  the  said  grieT- 
ances,  has  not  ever  been  suspected  to  be  unable  or  unwilling  to  pay  his 
just  debts. — By  means  of  which  said  several  premises  the  said  plaintifi^ 
before  the  committing  of  the  grievances  by  the  said  defendant  hereioaAer 
mentioned,  not  only  deservedly  obtained  the  good  opinion  of  all  fats  neigh* 
bors,  and  other  good  and  worUiy  subjects  of  this  realm,  but  had  also  th««- 
by  acquired,  and  was  then  daily  and  honestly  acquiring  great  gains  and 
profits  in  his  said  trade  or  business,  to  the  comfortable  support  of  himself 
and  his  family,  and  the  great  increase  of  his  riches,  to  wit,  at.  Sec.  (vemui) 
aforesaid.  [If  any  special  inducement  be  necessary^  here  state  it.  hth 
case  upon  which  this  form  was  framed^  the  inducement  was  asfoUows:]-^ 
And  whereas  also  the  said  plaintiff,  before  the  conmutting  of  the  said 
grievances,  had  bought  of  one  R.  M.  a  large  quantity  of  goods  and  chai- 
tels,  to  wit,  [one  ton  weight  of  cheese]  at  and  for  a  certain  price  or  sum 
of  money  to  be  paid  by  the  said  plaintiff  to  the  said  R.  M.  at  a  certain 
time  not  elapsed  at  the  time  of  the  committing  of  such  grievances,  to  wit, 
at,  Sec.  (venue)  aforesaid.]  Yet  the  said  defendant  well  knowing  the  pre- 
mises, but  greatly  envying  the  happy  state  and  condition  of  the  said  phin- 
tiff,  and  contriving  and  wickedly  and  maliciously  intending  to  injure  the 
said  plaintiff  in  his  aforesaid  good  name,  fame,  and  credit,  and  to  bring 
him  into  great  scandal,  infamy,  and  disgrace,  with  and  amongst  all  his 
neighbors,  and  other  good  and  worthy  subjects  of  thb  realm,  and  to  cause 
it  to  be  suspected  and  believed  by  those  neighbors  and  subjects,  that  the 
said  plaintiff  was  poor,  and  in  indigent  and  bad  circumstances,  and  incapa- 
ble of  paying  his  just  debts,  and  debts  to  be  by  him  contracted,  and  thereby 
and  otiierwise  to  injure  the  said  plaintiff  in  his  aforesaid  trade  and  bua- 
ness,  and  otherwise,  [and  to  deprive  him  of  the  benefits  of  his  said  bargam 
with  the  said  R.  M.]  and  to  vex,  harass,  oppress,  impoverish,  and  whol- 
ly niin  him,  heretofore,  to  wit,  on.  Sec.  at,   Sec.  (venue)  in  a  certain  dis- 

(<)  Obierv*  the  note  to  tiie  preceding  fom. 
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course  which  the  said  derendant  then  and  there  had  of  and  concerning  the  'p^ 
said  plaintiff,  and  of  and  concerning  him  in  the  way  of  his  aforesaid  trade  7lahd«b. 
and  business,  falsely  -  and  maliciously  spoke  and  published,  in  the  presence 
and  hearing  of  [one  E.  F.  and]  divers  other  persons  of  and  concerning 
the  said  plaintiff,  and  of  and  concemmg  him  in  the  way  of  his  aforesaid 
trade  and  business,  the  false,  scandalous,  malicious,  and  defamatory  words 
following ;  that  is  to  say,  &c.  [set  out  the  words  fvUy^  with  irmuendoesy  ^^ 
and  such  other  counts  as  the  case  rnay  suggestJ\ — ^By  means  of  the  commit-  damage, 
ting  of  which  said  several  grievances  by  the  said  defendant  as  aforesaid, 
the  said  plaintiff  hath  been  and  is  not  only  greatly  injured  in  his  afore- 
said good  name,  fame,  and  credit,  and  brought  ijito  public  scandal,  infamy, 
and  disgrace,  with  and  amongst  all  his  neighbors  and  other  good  and  wor- 
thy subjects  of  this  realm,  to  whom  he  was  in  any  wise  known,  insomuch 
that  divers  of  those  neighbors  and  subjects,  to  whom  the  integrity  and 
good  circumstances  of  the  said  plaintiff  were  unknown,  have,  on  occasion 
of  the  committing  of  the  said  grievances,  from  thence  hitherto  suspected 
and  believed,  and  still  do  suspect  and  believe,  the  said  plaintiff  to  have  been 
and  to  be  in  indigent  and  bad  circumstances,  and  incapable  of  paying  his 
just  debts,  and  to  have  been  insolvent,  and  to  be  likely  to  remain  insol- 
vent, and  have  thereby,  and  on  no  other  account  whatsoever,  refused  to 
deal  or  have  any  transaction  with  the  said  plaintiff  in  his  aforesaid  trade 
or  business  or  otherwise ;  and  thereby  also  one  E.  F.  who,  before  and  at  gpeciti 
the  time  of  the  committing  of  the  said  grievances,  had  been  used  and  ac-  damage, 
customed  to  deal  with,  and  who  otherwise  would  have  continued  to  have 
dealt  with  the  said  plaintiff  in  the  way  of  his  aforesaid  trade  and  business, 
hath  from  thence  hitherto  wholly  neglected  and  refused  so  to  do,  and  there- 
by also,  afterwards,  and  before  the  time  appointed  for  the  payment  of  the 
said  price  of  the  said  goods  and  chattels,  to  wit,  on,  8cc,  aforesaid,  at, 
&c.  (ventre)  aforesaid,  when  the  said  plaintiff  requested  the  said  R.  M. 
to  deliver  the  said  goods  and  chattels  to  the  said  plaintiff,  he  the  said  R. 
M.  wholly  refused  to  deliver  the  same,  or  any  part  thereof,  to  the  said 
plaintiff,  unless  the  said  plaintiff  would,  before  such  delivery,  pay  the 
price  thereof;  and  thereupon  afterwards,  and  before  the  time  appointed' 
by  the  said  contract  for  payment  of  the  said  price  of  the  said  goods  and 
chattels,  to  wit,  on,  &c.  aforesaid,  at,  &c.  (yeime)  aforesaid,  the  said  plain- 
tiff, in  order  to  procure  the  delivery  thereof,  was  forced  and  obliged  to 
pay,  and  did  then  and  there  pay  to  the  said  R.  M.  a  large  sum  of  mo- 
ney, to  wit,  the  sum  of  £ —  and  the  said  plaintiff,  by  means  of  the  pre- 
mises, hath  been  and  is  otherwise  greatly  injured  and  damnified,  to  wit, 
at,  &c.  (tjenue)  aforesaid.  To  the  damage  of  the  said  plaintiff  of  £ — , 
and  therefore  he  brings  his  suit,  8cc. 

For  that  whereas  the  said   plaintiff,  before  and  at  the  time  of  the  said  18.  By  the 
defendant's  committing  the    grievances  hereinaftisr    mentioned    was,  and  ^^5^*'^®^ 
from  thence  hitherto  hath  been,  and  still  is,  lawfully  possessed  of  certain  roomaTor 
nx)ms,  with  the  appurtenances,  at,  &c.  (venue)  and  during  all  that  time  wordi  im- 
kept  the  same,  for  the  purpose  of  persons  bathing  therein,  for  certain  re-  ^I?^'°  „*. 
ward  to  the  said  plaintiff  in  that  behalf,  to  wit,  at.  Sec.  (venue)  aforesaid,  ty  to  com- 
whereby  the  said  plaintiff  had   acquired,  and  was  then  daily  and  honestly  n»"t  an  un- 
acquiring sundry  great  gains  and  profits,  to  the  comfortable  support  of  "*i,^ 
himself,  and  to  the  great  increase  of  his  riches,  to  wit,  at,   &cc.  (yentie)  fpoken  in 
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aforesaid.     And  whereas  also,  before  and  at  the  time  of  the  committing 
of  the  grievances  hereinafter  mentioned,  one  E.  F.  bad  been  and  was,  and 
still  is,  suspected  by  divers  persons,  subjects  of  this  realm,  to  have  been 
guilty  of  sodomitical  practices.     Yet  the  said  defendant,  well  knowing  the 
premises,  but  greatly  envying  the  happy  state  and  condition  of  the  said 
plaintiff,  and  contriving,  and  wickedly  and  malicously  intending  to  injure 
the  said  plaintiff  in  his  aforesaid  good  name,  fame,  and  credit,  and  to 
bring  him  into  public  scandal,  infamy,  and  disgrace,  with  and  amongst  all 
his  neighbors,  and  other  good  and  worthy  subjects  of  this  realm,  to  whom 
he  was  in  any  wise  known,  and  cause  it  to  be  suspected  and  believed  by 
those  neighbors  and  subjects,  that  the  said  plaintiff  had  been,  and  was, 
guilty  of  sodomy  and  sodomitical  practices  and  to  subject  him  to  the  paiDS 
and   penalties  of  this  kingdom,  made  and  provided   against,  and  inflicted 
on  persons  guilty  thereof,  heretofore,  to  wit,  on,   &^c.  at,  &U2.  (venue)  in  a 
certain  discourse   which  he  the  said  defendant  then  and  there  had  m  the 
presence  and  hearing  of  one  J.  S.  in  answer  to  a  certain  question  then  and 
there  put  to  him  by  the  said  J.  S.  why  he  the  said  defendant  had  not  re- 
turned  to  sleep  at  the  said  plaintiff's  house,  falsely  and  maliciously  spoke 
and  published  of  and  concerning  the  said  plaintiff,  the  false,  scandalous,  ma- 
licious, and  defamatory  words  following,  that  is  to  say,  be.  [Here  set  out 
the  slander,  with  inmtendoes]  ;  with  this,  that  the  said  plaintiff  will  veiify 
that  the  said  defendant  thereby  then  and  there  meant  to  insinuate,  and 
have  it  understood  by  the  said  J.  S.  that  the  said  plaintiff  bad  been  sus- 
pected to  have  been,  and  had    been,  guilty  of  sodomy   and  sodomitical 
practices,  and  so  the  said  J.  S.  then  and  there  understood  the  said  words, 
to  wit,  at,  &c.  (yentie)  aforesaid.     And  afterwards,  to  wit,  on,  &c.  at,  &c. 
(venue)   aforesaid,  in  a  certain  other  discourse  which  the  said  defendant 
tiien  and  there  had  with  the  said  J.  S.  in  presence  and  hearing  of  divers 
good  and  worthy  subjects  of  this  realm,  the  said  defendant,  further  con- 
triving and  intending  as  aforesaid,  then   and  there,  in  the  presence  and 
hearing  of  the  said   last-mentioned  subjects,  in  answer  to  a  certain  question 
then  and   tliere  put  him  by  the  said  J.  S.  that  is  to  say,  why  he  the 
said  defendant  had  not  returned  to  the  said  plaintiff,  he  the  said  defendant 
then  and  there,  in  the  presence  and  hearing  of  the  said  J.  S.  then  and 
there  falsely  and  maliciously  spoke  and   published,  of  and  concerning  the 
said    plaintiff,    these    other    false,  scandalous,  malicious,  and    defamatory 
words  following,   that  is  to  say : — [Aere  state  other  words,  and  add  suA 
other  counts  as  may  be  useful ;  state  the  damage  thus :]     By  means  of  the 
committing  of  which  said  several  grievances  by  the  said   defendant,  the 
said    plaintiff   not  only  had  been  and    is  greatly  injured  in  his  aforesaid 
good    name,  fame,  and  credit,  and  brought  into    public  scandal,  infamy, 
and  disgrace,  with  and    amongst  all  his  neighbors,  and    other  good  and 
worthy  subjects  of  this  realm,  insomuch    that  divers  of  those  neighbors 
and  subjects,  to  whom  the  innocence  and  integrity  of  the  said  plaintiff  in 
the  said  premises  were  unknown,  have,  on  occasion  of  the  speaking  and 
committing  of  the  said  grievances,  from  thence  hitherto  suspected  and  be- 
lieved, and  still  do    suspect   and  believe  the  said  plaintiff  to  have  been 
and  to  be  a  person  guilty  of  sodomitical  practices,  and  have,  on  that  ac- 
count, from  thence  hitherto  shunned  and.  avoided  the  company  and  conver- 
sation of  the  said  plaintiff,  and  have  wholly  refused,  and  still  do  refuse  to 
have  any  acquaintance  or  discourse  with  him,  as  they  were  before  used 
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«nd  accustomed  to  do,  and  would  have  done  again,  had  not  the  said  griev-  ''o* 
ances  been  so  committed  as  aforesaid,  but  also,  by  reason  and  by  means  ,la»dwL 
of  the  committing  the  said  grievances,  and  on  no  other  account  whatsoev- 
er, the  Rev.  Mr.  C.  and  family,  Mr.  L.,  Mr.  A.,  Mr.  P.,  Sic.  &c.  and 
divers  other  persons  who  would  otherwise  have  frequented  and  bathed  in 
and  from  the  said  rooms,  with  the  appurtenances,  of  the  said  plaintiff,  and 
paid  him  certain  reward  in  that  behalf,  have,  on  occasion  of  the  commit- 
ting of  the  said  grievances  by  the  said  defendant,  wholly  declined  and 
neglected  so  td  do ;  and  the  said  plaintiff  hath  thereby  lost  and  been  de- 
prived of  divers  great  gains  and  profits  which  might  and  would  have  oth- 
erwise arisen  and  accrued  to  him  from  the  said  persons  so  bathing  in  the 
said  rooms,  with  the  appurtenances,  as  aforesaid,  and  the  said  plaintiff  hath 
been,  and  is,  by  reason  of  the  committing  of  the  said  several  grievances, 
otherwise  greatly  injured  and  damnified,  to  wit,  at,  &c.  (ventie)  aforesaid. 
To  the  damage  of  the  said  plaintiff  of  £ — ,  and  therefore  he  brings  his 
suit,  &c. 

For  that  whereas  the  said  plaintiff  now  is  a  good  (te),  true,  honest,  just,  '^  ^^ 
and  faithful  subject  of  tliis  realm,  and  as  such  hath  always  behaved  and  U^^omlbto 
conducted  himself,  and  until  the  committing  of  the  several  grievances  by  only  b/ 
the  said  defendant  as  hereinafter  mentioned,  was  always  reputed,  and  ^  '**!2  ^ 
teemed,  and  accepted,  by  and  amongst  all  his  neighbors,  and  other  good  2a^«  /J^ 
and  worthy  subjects  of  this  realm,  to  whom  he  was  in  any  wise  known, 
to  be  a  person  of  good  name,  fame,  and   credit,   to  wit,  at,  be.  (venue). 
And  whereas  also  the  said  plaintiff  hath  not  ever  been  guilty,  or,  until  the 
time  of  the  committing  of  the  said  several  grievances  by  the  said  defend* 
ant  as  hereinafter  mentioned,  been  suspected  to  have  been  guilty,  of  the 
offences  and  misconduct  as  hereinafter  stated  to  have  been  charged  upon 
and  imputed  to  the  said  plaintiff  by  the   said  defendant     By  means  of 
which  said  premises  the  said  plaintiff,   before   the  committing  of  the  ?aid 
grievances  by  the  said   defendant  as  hereinafter  mentioned,  had  deserv- 
edly  obtained  the  good  opinion  and  credit  of  all  his  neighbors,  and  oth- 
er goqd  and  worthy  subjects  of  this   realm,  to  whom  he  was  in   any  wise 
known,  to  wit,  at,  &c.  (venue)  aforesaid.     Yet  the  said  defendant,   well 
knowing   the  premises,    but  greatly  envying  the  happy   state   and  con- 
dition of  the  said  plaintiff,  and  contriving  and  wickedly  and  maliciously    ' 
intending  to  injure  the  said  plaintiff,  and  to  bring  him  into  public  scandal, 
infamy,   and  disgrace,  with  and   amongst  all  his  neighbors  and  other  good 
and  worthy  subjects  of  this  kingdom,  and  to  cause  it  to  be  suspected  and 
believed   by  those  neighbors  and  subjects,  that  the  said  plaintiff  had  been 
and  was  guilty  of  the  offences  and  misconduct  hereafter  stated  to  have 

(u)  That  this  avernoeiit  of  general  good  friendship  of  soice  specified  person,  1  Rol. 

character  is  annecessary,  see  ante,  320.  Ab.  36.  2  B.  &  P.  2d4.  3d   edit.   372.— 1 

(w)  Though  the  law  will  not  permit  the  Taunt.  39—8  T.  R.  130.  When  probable 
injerence  of  damage  in  general,  yet  when  damage  may  be  sufficient,  as  to  say  to  a  fa- 
damage  has  mcttteJiLy  been  sustained,  the  ther  of  an  heir  apparent,  that  he  is  a  bas- 
party  aggrieved  may  sustain  an  action  for  tard,  &c.  see  1  Rol.  Ab.  38. — 1  Lev.  261. — 
the  malicious  publication  of  any  untruth,  1  3  Bla.  Com.  notes  by  Chitty,  123  c.  The 
Ley.  53 — 1  Sid.  79,  80. — Com.  Dig.  Action  special  damage  must  be  incident  to  and  a 
on  case  for  Defamation,  D.  30. —  1  Stark,  natural  consequence  of  the  words  spoken, 
on  Slander,  2d  ed.  190,  et  seq.  The  spe-  and  not  the  consequence  of  the  unlawful 
cial  damage  sufficient  to  support  an  action,  act  of  a  third  person,  8  East,  1 — Ante,  vol. 
most  be  a  certain,  actual  loss,  (as  of  a  par-  i.  440  to  444. 
ticnlar   marriage)  or   the  acquaintanee  or 
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roB  been  charged  upon  and  imputed  to  him  by  the  said  defendant,  and  vex, 
njitnEwu  h^^i^^L^)  oppress,,  impoverish,  and  wholly  ruin  the  said  plaintiff,  heretofore, 
to  wit,  on,  &c.  [the  day  of  speaking  the  words  or  about  it]  at,  &c.  (ve- 
nue) aforesaid,  in  a  certain  discourse  which  he  the  said  defendant  then 
and  there  had  with  the  said  plaintiff,  of  and  concerning  him  the  said 
plaintiff,  in  the  presence  and  hearing  of  divers  good  and  worthy  subjects 
of  our  lord  the  king,  then  and  there,  in  the  presence  and  hearing  of  the 
said  last-mentioned  subjects,  falsely  and  maliciously  spoke  and  published,  of 
and  concerning  the  said  plaintiff,  the  false,  scandalous,  malicious,  and  de- 
famatory wojrds  following,  that  is  to  say,  ^^  he,"  [meaning  the  said  plain- 
tiff] ''is  a  rogue."  [Here  set  oiU  the  wordsy  toith  proper  itmuendoes;  aid 
the  following  general  damage :] — ^By  means  of  the  committing  of  which 
said  several  grievances  by  the  said  defendant  as  aforesaid,  the  said  plado* 
tiff  hath  been  and  is  greatly  injured  in  his  said  good  name,  fame,  and 
credit,  and  brought  into  public  scandal,  infamy,  and  disgrace,  with  and 
amongst  all  his  neighbors,  and  other  good  and  worthy  subjects  of  this 
realm,  insomuch  that  divers  of  those  neighbors  and  subjects,  to  whom  the 
innocence  and  integrity  of  the  said  plaintiff  in  the  premises  were  unknown, 
have„  on  account  of  the  committing  of  the  said  grievances  by  the  said 
defendant  as  aforesaid,  from  thence  hitherto  suspected  and  believed,  and 
still  do  suspect  and  believe  the  said  plaintiff  to  have  been  and  to  be  a 
person  guilty  of  the  offences  and  misconduct  so  as  aforesaid  charged  upon 
and  imputed  to  him  by  the  said  defendant,  and  have,  by  reason  of  the 
committing  of  the  said  grievances  by  the  said  defendant  as  aforesaid,  from 
thence  hitherto  wholly  refused,  and  still  do  refuse,  to  have  any  transaction) 
acquaintance,  or  discourse  with  the  said  plaintiff,  as  they  were  before  used 
and  accustomed  to  have  and  otherwise  would  have  had :  and  also,  by 
means  of  the  premises  [here  state  the  special  damage  see  several  staiemenU 
of  special  damage,  in  the  preceding  forms,  and  another,  infra ;  conclude 
thus  :] — And  also,  by  means  of  the  premises,  the  said  plaintiff  bath  been 
and  is  otherwise  greatly  injured  and  damnified,  to  wit,  at,  Sec.  To  the 
damage  of  the  said  plamtiff  of  £ — ,  and  therefore  he  brings  his  suit,  be. 

Special  By  means  of  which  said   premises  the   said    plaintiff  hath  been  and  is 

that  plain-  B^^^Y  injured  in  his  credit  and  reputation,  and  brought  into  public  scan- 
tiff  lost .    dal,  infamy,  and  disgrace,  with  and  amongst  all  his  neighbors,  friends  and 
acquaint-    acquaintance,  insomuch  that   divers   of  those  friends  and   neighbors,  and 
(«).   '        especially  A.  B.,  C.  D.,  E.  F.,  &c,  [the   persons  hereinbefore  in  that  be- 
half named,]  have   wholly  refused  to  permit  any   intercourse   or  society 
with  him,  or  to  receive  and  admit  him  into  their  respective  houses  or  com- 
pany, or  to  find  or  provide  for  him,  meat,  drink,  or  any  other  beneBt  and 
advantages  in  any  manner  whatsoever,  as  they  before  that  time  had  done, 
and   otherwise  would   have   continued  to  have    done,   whereby  the  said 
plaintiff  hath  lost  all  those  valuable  benefits  and  advantages,  being  to  him 
theretofore  of  great  value,  to  wit,  of  the  value  of  £ —  and  hath  been  and 
is  greatly  reduced   and  prejudiced   in   his  fortunes  and  pecuniary  circum- 
stances, and  obliged  to   incur  a  much   greater  expense   in    his  necessary 
living  and  supporting  himself,  to  a  large    amount,  to   wit,  to   the  annual 
amount  of  £ —  than  he  theretofore  had    done,  and  otlierwise  would  have 

>  (x)  This  waa  held  sufBcient,  sec  1  Taunt  40. 
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contiiiued   to   do,   and  bath   been  and  is  greatly   impoverisbed,  and   all       '<>* 
his  friends  have  wholly  withdrawn  their  friendship  and  acquaintance,  to  ©"  t"tl». 
wit,  at,  Sec.  (yenue)  aforesaid.     To  the  damage  of  the  said  plaintiff  of 
£ — ,  and  therefore  he  brings  his  suit,  tac. 

For  th^t  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  com-  ^^J^'  ^r 
mitting  of  the  grievances  by   the  said    defendant  hereinafter  mentioned,  title^  in 
was  seised  as  of  fee  (y),  of  and  in  the  reversion   of  and  in  certain  land  procuring 

with  the  appurtenances,  situate,  lying  and  being  in   the  parish  of in  person  to 

the  county  of immediately  expectant  upon  the  death  of  one  E.  F.  attend  at 

who  was  then  seised  of  the  same  premises  in  her  demesne  as  of  freehold,  *  P"W»c 
for  the  term  of  her  natural  life,  to  wit,  at,  &c.  (veniie).     And  whereas  room^and 
the  said  plaintiff,  before  and  at  the  time  of  the  committing  the  grievances  ilander 
hereinafter  mentioned,  was  desirous  of  selling  his  said  estate  and  interest  P-lj*"*^*?^' 
by  public  auction,  and  for  that  purpose,  he  the  said  plaintiff,  before  and  estate  he 
at  the  time  of  the  committing  of  the  said  grievances,  to  wit,  on,  &c.  at,  ^^  9houi 
&c.  (venue)  caused  his  said  estate  and  interest  to  be,  and  the  same  then  J^ere^x^ 
and  there  were  put  up  and  exposed   to  sale  by  public  auction,  by  one  G. 
H.  as  the  auctioneer  and  agent  of  the  said  plaintiff,  in  order  that  the  same 
might  be  then  and  there  sold  for  the  said  plaintiff,  yet  the  said  defendant 
well  knowing  the  premises,  but  contriving  and  falsely  and  fraudulently  in- 
tending to  injure  the  said  plaintiff,  and  to  cause  it  to  be  suspected  and  be- 
lieved, that  he  the  said  plaintiff  had  no  title,  estate,  or  interest  of,  in,  or 
to  the  said  land  with  the  appurtenances,  and  to  hinder  and  prevent  the 
said  plaintiff  from   selling  or  disposing  of  his  said  estate  or  interest   in 
the  same,  and  to  cause  and  procure  the  said  plaintiff  to  sustain  and  be 
put  to  divers   great  expenses  attending  the  said  exposure  to  sale,  and  to 
vex,  harass,  oppress,  impoverish,  and  wholly  ruin  the  said  plaintiff  here- 
tofore, to  wit,  on,  &:c.  aforesaid,  at.  Sec.    (venue)   aforesaid,  wrongfully 
and  injuriously,  falsely   and  maliciously,  caused   and  procured   a  certain 
person,  to  wit,  one  W.  M.  to  attend  and  be  present  at  and  upon  such  ex- 
posure to  sale  of  his  the  said  plaintiff's  estate  and  interest  as  aforesaid, 
and  then  and  there  upon  such   exposure  to  sale,  and  before  the  said  estate 
and  interest  had  been  sold  and  disposed  of,  falsely  and  maliciously  caused 
and  procured  the  said  W.  M.  to  assert  and  represent,  and  the  said  W.  M. 
did  then  and  there  accordingly,  in  the  presence  and  hearing  of  divers 
liege  subjects  of  our  said  lord  the  king,  then  and  there  present  at  and 
upon  such  exposure  to  sale  as  aforesaid,  of  and  concerning  the  said  plain- 
tiff, and  of  and   concerning  the  said  G.  H.  so  being  such  auctioneer  as 
aforesaid,  and  of  and  concerning  the  said  land  with  the  appurtenances, 
and  the  said  plaintiff's  estate  and  interest  therein,  that,  &c.  [here  set  out  ^ 
the  words.] — ^And  whereas   also,  the  said  defendant  afterwards,  to  wit,  on,  count 

(jy)  Where   in  declaration  for  slander  of  right  to  lell  the  said  irUeresty  the  evidence 

title,  it  was  stated  that  plaintiff  had  a  cer-  being,  that  he  offered   for  sale  a  portion  of 

tain  interest  in  the  premises,  and  tliat  by  an  that  interest  only,  it  was  held  a  fatal  va- 

agreement  between  himself  and  the    de-  riance,  2  B.  &  B.  486. — 3  Dow.  &  Ry.  728, 

fendant   (from  whom  he    derived  that  in-  S.  C. 

terest)  he  had  a  clear  right  to  dispose  of  the        (z)  See  other  forms  and  law,  8  Wentw. 

whole  of  that  interest,  but  only  a  doubtful  297.--3  Taunt.  246.— 1  M.  &  S.  304,  639. 

right  to  dispose  of  any  portion  of  it;  and  — 4  Burr.  2421. — 1  Rep.  177.  b — Vin.  Ab. 

the  plaintiff  averred,  that  he  had  put  up  Jus  Sland.  of  Title,  pi.  16. — 1  Stark,  on  Slan- 

said  inter  eat  to  auction,  and  that  defendant  der,  2d  edit.  192,  3. 
publiahed  a  libel  of  and  conoeming  his 
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roA  fee.  aforesaid,  at,  be.  (eenue)  aforesaid,  further  intending  and  eontrifing 
OP  VtTLi  ^  aforesaid,  then  and  there  falsely  and  maliciouslj  caused  and  procured 
a  certein  person  to  wit,  the  said  W.  M .  to  attend  and  be  present  at  and 
upon  the  said  exposure  to  sale  of  the  said  jdain tiff's  estate  and  interest, 
and  then  and  there,  at  and  upon  such  exposure' to  sale,  and  before  the 
said  estate  and  interest  had  been  sold  or  disposed  of,  falsely  and  mali- 
ciously caused  and  procured  the  said  W.  M.  to  assert  and  represent,  and 
the  said  W.  M.  did  then  and  there  represent,  and  assert  in  the  presence 
and  hearing  of  divers  other  subjects  of  our  said  lord  the  king,  then  and 
there  present,  at  and  upon  such  exposure  to  sale  as  aforesaid,  of  and  con- 
cerning the  said  plaintiff  and  the  said  O.  H.  and  of  and  concerning  the 
said  land,  and  the  estate  and  interest  of  the  said  plaintiff  therein,  that, 
Damage,  be.  [stating  the  words,  with  the  appropriate  irmuendoesJ] — ^By  means  of 
the  committing  of  which  said  sereral  grievances  by  the  said  defendant  as 
aforesaid,  divers  of  the  said  liege  subjects  of  our  said  lord  the  king,  who 
were  so  present  at  and  upon  the  said  exposure  to  sale  as  aforesaid,  and 
who  were  then  and  there  about  to  be  and  become  purchasers  of  the  said 
estate  and  interest  of  the  said  plaintiff,  and  who  might,  and  would  other- 
wise have  bid  for  and  purchased  the  same,  and  especially  I.  K.  who  was 
then  and  there  about  to  bid  for  and  who  would  otherwise  have  purchased 
the  same,  were  then  and  there  deterred  and  prevented  from  bidding  for, 
and  becoming  the  purchasers  of  the  said  estate  and  interest  of  the  said 
plaintiff,  and  then  and  there,  and  from  thence  hitherto  have  respectively 
wholly  declined  to  purchase  the  same,  and  thereby  the  said  plaintiff  was 
then  and  there  hindered  and  prevented  from  selling  and  disposing  of  hb 
said  estate  and  interest,  and  hath  thereby  not  only  lost  and  been  deprived 
of  all  the  advantages  and  emoluments  which  he  might  and  would  have  de* 
rived  and  acquired  from  the  sale  thereof,  but  hath  been  forced  and  oblig- 
ed to  pay,  lay  out,  and  expend  divers  large  sums  of  money,  amounting  io 
the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  £ — ,  in  and  about 
the  said  exposure  to  sale,  and  expenses  incidental  thereto,  to  wit,  at,  fcc 
(venue)  aforesaid. 

81.  For         Tor  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  said 

a  peraon    defendant's  committing  the  grievance  hereinafter  mentioned,  at,  &c.  (i'^' 

who  wai    nue)  was  possessed,  as  of  his  own  property,  of  a  certain  ship  or  vessel  call- 

aboat  to     ^j^  f^^^  ^mi  which  said  ship  or  vessel  one  P.  B.  before  and  at  the  linw 

tiff 's^  ship  of  ^6  committing  the  grievances  hereinafter  mentioned,  was  about  to  hire, 

that  she     and  would,  had  not  such  grievances  been   committed,  have  hired  of  the 

en'^'d      ^**^  plaintiff  to  go  and  proceed  on  a  certain  voyage  for  certain  freight 

unfit  to      and  reward  to  be  therefore  paid  to  the  said  plaintiff,  nevertheless  Ae  said 

proceed      defendant,  well  knowing  the  premises,  but  contriving,  and  wrongfuDy  and 

whmby    maliciously  intending  to  injure  the  said  plaintiff,  and  to  induce  the  said  P. 

he  refuted  B.  not  to  hire  the  said  ship  or  vessel  as  aforesaid,  and  thereby  to  deprive 

to  hire  the  the  said  plaintiff  of  all  the  profits,  emoluments,  rewards,  and  advantages 

^  ^^^'    he  would  have  derived  and  accquired  from  the  said  ship  or  vessel  being 

hired  as  aforesaid,  heretofore,  to  wit,  on,  &c.  at,  &c.  (venue)  in  a  certain 

discourse  which  the  said  defendant  then  and  there  had  with  the  said  P« 

B.  of  and  concerning  the  said  ship  or  vessel,  in  the  presence  and  hearing 

(a)  See  the  last  form  and  notea « 
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of  the  said  P.  B.  falsely  and  maliciously  spoke  and  published,  of  and 
concerning  the  said  ship  or  vessel,  the  false,  scandalous,  and  malicious 
words  following,  Ihat  is  to  say,  &c.  thereby  then  and  there  meaning  that 
the  keel  and  floors  of  the  said  ship  or  vessel  were  broken  at  the  time  when 
he  the  said  defendant  had  seen  the  same,  whereas  in  truth  and  in  fact,  at 
no  time  when  he  the  said  defendant  saw  the  said  ship  or  vessel,  nor  when 
he  spoke  and  published  the  said  slander  as  aibresaid,  her  keel  was  in  any 
place  hove  up  eighteen  inches  in  a  straight  line,  nor  the  splice  oc  scaff  of 
the  said  keelson  as  aforesaid,  nor  was  the  said  ship  or  vessel  in  any  man- 
ner so  imperfect  as  the  said  defendant  so  asserted  and  alleged  as  aforesaid. 
By  means  of  the  speaking  and  publishing  of  which  said  several  false,  scan- 
dalous, and  malicious  words  as  aforesaid,  the  said  defendant  giving  credit 
to,  and  believing  that  the  said  representations  and  assertions  were  true, 
afterwards,  to  wit,  &c.  aforesaid,  at,  &c.  {xi&nMut)  aforesaid,  wholly  refused 
to  hire  the  said  ship  or  vessel  as  aforesaid,  and  thereby  the  said  plaintiff 
lost  and  was  deprived  of  all  the  profits,  emoluments,  rewards,  and  advan- 
tages he  would  have  derived,  of  and  from  the  said  ship  or  vessel  having 
been  so  hired  as  aforesaid';  and  the  said  plaintiff  hath  been  also,  by 
means  of  the  speaking  and  publishing  the  said  several  words  as  aforesaid 
otherwise  greatly  injured  and  damnified,  to  wit,  at,  &c.  (venue)  aforesaid. 

\PT0Ctti  09  iisiial,  as  in  the  above  farm,  to  the  statement  of  the  coUoqui'  ^'  J®' 
ttm  inclusive,  and  then  proceed  thus :] — ^In  an  ironical  manner  falsely  and  where  the 
maliciously  spoke  and  published  of  and  concerning  the  said  plaintiff,  the  words  are 
ironical,  false,  scandalous,  malicious,  and  defamatory  words  following,  that  '^^^y 
is  to  say,  he   (meaning  the  said  plaintiflf)  is  no  thief,  (thereby  then  and  (6). 
there  meaning  that  the  said  plaintiff  had  been  and  was  a  thief,  and  the 
said  subjects  of  our  said  lord  the  king  then  and  there  understood  that  that 
was  the  meaning  of  the  said  words.) — [Conclude  as  in  other  cases.] 

[Proceed  as  usual,  as  in  other  cases,  imtU  the  colloquium,  and  instead  23.  For 
of  the  usual  colloquium  ajid  averment  of  speaJcing  the  words,  proceed  as  ■1*«<^«^  . 
follows  :] — to  wit,  on,  he.  at,  he.  (venue)  in  a  certain  discourse  which  to  be  col- 
be  the  said  defendant  then  and  there  had  with  the  said  plaintiff,  of  and  leeted 
concerning  the  said  plaintiff,  in  the  presence  and  hearing  of  divers  good  "°™  • 
and  worthy  subjects  of  our  lord  the  now  lung,  and  in  answer  to  the  fol-  and  an- 
lowing  question,  then  and   there,  in  the  presence  and  hearing  of  the  said  '^^  (0* 
last-mentioned  subjects,  put  by  the  said  plaintiff  to  the  said   defendant, 
that  is  to  say,  ^^  What  do  you   (meaning  the  said  defendant)  mean  to  say  I 
(meaning  himself  the  said  plaintiff)  am  a  sheep-stealer ;"    then  and  there, 
in  the  presence  and  hearing  of  the  said  last-mentioned  subjects,  falsely 
and  maliciously  answered,  spoke,  and  published,  to,  and  of  and  concern- 
ing the  said  plaintiff,  these  false,  scandalous,  malicious,  and  defamatory 
words  following,  that  is  to  say,  "  Yes,  you  (meaning  the  said  plainti^ 
are,"  thereby  then  and  there  meaning  that  the  said  plaintiff  had  been  and  g^^^Q^ 
was  guilty  of  sheep-stealing. — ^And  afterwards,  to  wit,  on  the  day  and  year  count, 
aforesaid,  at,  inc.  aforesaid,  in  a  certain  other  discourse  which  the  said  de- 
fendant then  and  there  had  with  the  said  plaintiff,  of  and  concerning  the 

(h)  If  words  are  ipoken  ironically,  there  (c)  It  is  requisite  to  state  the  slander  in 
must  be  an  express  ayerment  that  they  were  this  case»  as  in  the  above  form,  see  8  T.  R. 
•o  spoken,  11  Mod.  86.  150.-4  JB.  Sl  C.  247. 
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'OB  said  plaintiff,  in  the  presence  and  hearing  of  divers  good  and  worthy  sub- 
•LAKDKR.  j^^^  ^j.  ^^^  j^j.j  ^jj^  ^^^  king,  and  in  answer  to  a  certain  question  where- 
by the  said  plaintiff  did  then  and  there,  in  the  presence  and  hearing  of 
the  said  last-mentioned  subjects,  interrogate  and  ask  of  the  said  defendant, 
whether  the  said  defendant  meant  to  say  that  the  said  plaintiff  was  a 
sheep-stealer,  then  and  there,  in  the  presence  and  hearing  of  the  said  last- 
mentioned  subjects,  falsely  and  maliciously  answered,  spoke,  and  publish- 
ed, to,  and  of  and  concerning  the  said  plaintiff,  the  false,  scandalous, 
malicous,  and  defamatory  words  following,  that  is  to  say,  "  Yes,  you 
^meaning  the  said  plaintiff)  are,"  thereby  then  and  there  meaning  that 
the  said  plaintiff  had  been  and  was  guilty  of  sheep-stealing. 


CRIMINAL 
COHYKII- 


[^42]  ^[Commencement  as  ante,  596.] — ^For  that  whereas  the  said  defendant 
FOR  contriving,  and  wrongfully,  wickedly,  and  unjustly  intending  to  injure  the 
said  plaintiff  and  to  deprive  him  of  the  comfort,  fellowship,  society,  aid, 

iaVion  £Lnd  assistance  of  E.  F.  the  wife  of  the  said  plaintiff,  and  to  alienate  and 
(^)*  destroy  her  affection  for  the  said  plaintiff,  heretofore,  to  wit,  on,  be.  and 

on  divers  other  days  and  times  between  that  day  and  the  day  of  exhibit- 
ing this  bill,  [or  if  in  C,  P.  or  by  original,  say,  "  before  the  commence- 
ment of  this  suit,"]  at,  &c.  (venue)  wrongfully  (e),  wickedly,  and  unjustly 
debauched  and  carnally  knew  the  said  E.  F.  then  and  there,  and  still  be- 
ing the  wife  (/)  of  the.  said  plaintiff,  and  thereby  the  affection  of  the  said 

r*643]  E.  F.  for  the  said  plaintiff,  was  then  and  there  ^alienated  and  destroyed, 
and  also,  by  means  of  the  prembes,  the  said  plaintiff  hath  thence  hitherto 

(d)  See  form  in  treipasB,  post,  855,  which  yean.    2  Salk.  420.    And  lastly^  that  the 

18  most  usually   adopted.     See   the  points  plaintiff  is  entitled  to  full  costs,  though  be 

relating  to  this  action  in  Selw.  N.  P.  Adul-  should  not  recover  40s.  damages.    3  Willi 

tery.— Bnl.  N.  P.  26.->Bac.  Ab.  Marriage,  319.— 1   Salk.  206.  — 2   Ld.     Raym.   831. 

£.  2. — 3  Bla.  Com.  139.    May  change  ve-  When  it  may  be  doubtful   whether  the  cri- 

nue,  see  10  East,  32.    1  have  not  met  with  minal  conversation  can  be  proved,  and  the 

any  printed  form   in  which  the  declaration  defendant  has  been  guilty  of  enticing  away, 

for  Crim.  Con.  was  framed  in  case  ;  the  in-  or  harboring  the  wife,  it  may  be  advisable 

jury  has  always  been  described,  as  commit-  to  add  counts  for  such  injuries,  and  which 

ted  with/orre,  the  law  supposing  force  and  may  be  framed  as  in  the   form  in  Willes, 

constraint,   the  wife  having    no  power  to  576,  9,  60  :  and  it  may  be  advisable  in  that 

consent,  3  Bl.  Com.  139.  7  Mod.  79. — Bac.  case  to  frame  the  count  aa  in  the  form,  post, 

Ab.  Marriage,  £    2;  and  in  2  New  Rep.  645. 

485. — 2  M.  &  S.  436,  7,  the  action  was  con-  («)  In  an  action  for  debauching  a  wife  or 
sidered  as  properly  in  trespass.  The  action,  servant,  it  is  not  necessary  to  allege,  or 
however,  is  in  effect  in  cois,  6  £ast,  387,  prove,  that  the  defendant  Aimw  that  the  fe- 
251,  because,  jlr«£,  the  wrong  complained  of  male  was  the  wife  or  servant  of  the  plain- 
is  not  immediate,  but  consequential,  the  tiff,  though  in  an  action  for  seducing  awiy 
gist  of  the  action  not  being  the  supposed  or  harboring  a  wife  or  servant,  such  allega- 
assault  on  the  wife,  but  the  consequent  cor-  tion  and  evidence  are  necessary.  Peafce,  0. 
ruption  of  the  body  and  mind  of  the  wife.  N.  P.  55. — Peake*s  Law  of  £v.  134.— Wil- 
6   £ast,   389 ;    secondly^  that  the   plaintiff  les,  577. 

may  declare  with  a  quod  eum^  which  is  im-        (/)  In  an  action  for  Crim.  Con.  the  pUin- 

proper  in  trespass  ;  thirdly^  that  tiie  injury  tiff  must  prove  an  actual  marriage.    4Barr. 

may  be  stated  to  have  been  committed  *«  on  2057.     Peake's  Law  of  £vid.  300.    Phil,  on 

divers  days  and  times,  &c."  which  is  im-  Evid.  7th  edit.  206. — Selw.  N.  P.  14,  16 : 

proper  in  trespass  for  an   assault,  6  £a8t,  but  in  an  action  of  trespass  by  husband  and 

391,  395  ;  fourthly^  that  the  plea  of  the  Sta-  wife,  for   the  battery  of  the  wife,  it  is  soffi- 

tute  of  Limitations,  is  not  guilty  within  six  cient  to  prove  reputation  of  marriage.  Stra. 

years.    2  Burr.  753.-6  East,  387,  and  not  480. 
as  in  trespass  for  an  assault,  within  four 
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whollj  lost  and  been  depriyed  of  the  oonilbrt»  fellowship,  society,  aid,  u4 

assistance  of  the  said  £.  F.  his  said  wife,  in  his  domestic   affairs,  which    

the  said  plamtiff  during  all  that  time  ought  to  have  had,  and  otherwise    iavumt 
might  and  would  hare  had,   to  wit,   at,   be.  (t^emie)  aforesaid.    To  the 
damage  of  the  said  plaintiff  of  £ — ,  and   therefore  he  brings  his  suit,   be. 


[*  Commencement  as  ante^  596.] — ^For  that  whereas  the  said  defendant,   fob  db- 
contriving,   and   wrongfully   and  unjustly   intending   to   injure    the    said  '^^chw* 
plaintiff,  and  to  deprire  hira  of  the  service  and  assbtance  of  E.  F.  the  m«,  &o. 
daughter  and  senrant  of  the  said  plaintiff,  heretofore,,  to  wit,  on,  be.  and  For  de- 
on  divers  other  days  and  times  between  that  day  and  the  day  of  exhibit*  ^^^{[f 
ing  this  bill,  [ovy  if  in  C*  P.  by  original,  say,  "  before  the  commence-  ter  tnd 
ment  of  this  suit,"]  at,  &c.   (venue)  debauched  and  carnally  knew  the  ■errant 
said  E.  F.  then  and  there,  and  from  thence,  for  a  long  space  of  time,  to  745441 
wit,  hitherto,  being  the  [daughter  and]  servant  (A)  of  the  said  plaintiff,    ■-         ' 
whereby  the  said  E.  F.  became  pregnant  and  sick  with  child,  and  so  r^ 
mained  and  continued  for  a  long  space  of  time,  to  wit,  for  the  space  of 
nine  months  then  next  following,  at  the  expuration  whereof,  to  wit,  on, 
&c.  at,  &c.  (venue)  aforesaid,  she  the  said  E*  F.  was  delivered  of  the 
child  with  which  she  was  so  pregnant  as  aforesaid.     By  means  of  which 
said  several  premises,  she  the  said  E.  F.  for  a  long  space  of  time$  to  wit, 
fiom  the  day  and  year  first  above  mentioned,  hitherto,  became  and  was 

(g)  As  to  actiona  by  a  parent  or  master,  as  a  witness  for  plaintiff,  Holt,  C.  N.  P.  451. 
in  Uiat  character,  See  Bac.  Ab.  Master,  and  The  not  calling  her,  however,  renders  the 
Serrant,  O. — Peake*B  Law  of  Er.  333. — 2  plaintiff's  case  open  to  observation.  The 
New  R.  476  ^-1  Phil.  Evid.  7th  edit.  S15.  daughter  oannot  be  cross-ezamined  as  to  il* 
This  action  lies  for  debaaching  an  adopted  licit  intercourse  with  other  men,  and  evi- 
daughter,  11  Eait,  23.  For  the  battery  of  a  dence  of  a  promise  of  marriage  is  not  ad- 
serrant  it  is  clear,  that  trespass  vi  et  armU  missible,  and  the  plaintiff  cannot  call  wit- 
is  proper,  though  the  injury  to  the  master  is  nesses  to  the  girl's  good  character,  unless 
not  immediate,  but  consequential,  ante,  642,  the  defendant  has  by  evidence  attacked  it. 
n.  a. — 6  East,  390.  A  parent  in  that  cha-  3  Campb.  519. — 1  Uampb.  463.  Evidence 
racter  merely,  cannot  support  an  action  for  of  mental  pain  is  admissible,  3  Esp.  119; 
debauching  or  beating  his  daughter,  which  and  the  state  and  situation  of  the  family 
b  only  sustainable  in  respect  or  the  suppos-  may  be  proved  in  aggravation  of  damages, 
ed  loss  of  service,  some  slight  evidence  of  id. — It  may  also  be  proved  in  aggravation  of 
which  must  in  general  be  adduced.  5  East  damages  that  the  defendant  professed  to  vis. 
45  -^  T.  R.  360.— 2  T.  R.  168.— Peake's  it  the  family,  and  was  received  as  the  suitor 
C.  N.  P.  55,  233.— Sir  T.  Raym.  259.-9  of  the  daughter,  5  Price,  641.  Expenses 
Rep.  113  a.  Holt,  C.  N.  P.  451. — See  2  actually  incurred  (such  as  physician's  fee,) 
Star.  493.  The  declaration  may  he  vi  et  ar*  and  p<u<2,  may  be  proved  and  recovered,  1 
mi^,  3  Wils  18  ;  and  in  2  New  Rep.  476,  Stark.  C.  N.  P.  287.  The  defendant  may,  in 
the  court  said,  that  form  of  action  is  proper,  mitigation  of  damages,  adduce  any  evidence 
but  it  may  be  framed  in  ease  when  the  ac-  of  the  improper,  negligent,  and  imprudent 
tjon  is  merely  for  the  seduction  and  loss  of  conduct  of  the  plaintiff  himself ;  and  where 
service.  2  T.  R.  167.— 6  East,  587,  but  he  knew  that  the  defendant  was  a  married  * 
where  the  offence  is  accompanied  with  an  man,  and  allowed  his  visits  in  the  probabil- 
illegal  entry  into  the  father's  house,  he  may  ity  of  a  divorce,  Lord  Kenyon  held  the  ac- 
declare  in  trespass  for  the  entry,  and  allege  tion  could  not  be  supported,  Peake's  Rep. 
the  seduction  and  loss  of  service  as  conse-  240. 

qnential.  2  T.  R.   167.-2    N.  R.  476—2  (h)  It  is  not  necessary  to  allege,  or  prove, 

M.  &  S.  438,  where  see  a  form  in  trespass,  that  the  defendant  knew  that  the  female 

post,  855.    The  daughter  is  a  good  witness,  was  the  daughter  or  servant  of  the  plaintiff, 

3  Stra  1064,  though  she  need  not  be  called  ante,  643,  note. 

Vol.  n.  66 
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rom  BB-  unable  to  db  or  perform  the  necessary  afikirs  and  business  of  the  mi 
*^ooB^  plaintiff,  so  being  her  [father  and]  master  as  aforesaid,  and  thereby  the 
TBBs,  dtc.  said  plaintiff,  during  all  that  time,  lost  and  was  deprived  of  the  service  of 
his  said  [daughter  and]  servant,  to  wit,  at,  &c.  (venue)  aforesaid ;  and 
also,  by  means  of  the  said  several  preoiises,  the  said  plaintiff  was  forced 
and  obliged  to,  and  did  necessarily  pay,  lay  out,  and  expend  divers  sums 
of  money,  in  the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the 
sum  of  £ —  in  and  about  the  nursing  and  taking  care  of  the  said  E.  F. 
bis  said  [daughter  and]  servant,  in  and  about  the  delivery  of  the  said 
child,  to  wit,  at,  Sec.  (venue)  aforesaid.  To  the  damage,  &c. — [Canr 
dution  as  ante,  596.] 

[If  the  female  were  not  the  daughter  of  the  plaintiff j  omit  the  wordi 
*^  Daughtir^^  and  <'  Father^*  throughout :  or^  in  cases  where  the  kgUimaeji 
may  be  questionable,  a  count,  omitting  those  words  which  are  noi  necessary 
(see  ante,  643,  note. — Peake,  C  N.  P.  55)  should  he  added.\ 

i"^^J        ^[Commencement  as  ante,  596.] — ^For  that  whereas,  before  and  at  the 

cmo   '  time  of  the  committing  of  the  several  grievances,  by  the  said  defendant  as 

AWAT  AP-  hereinafter  mentioned,  one  E.  F.  was,  and  from  thence  hitherto  hath  been, 

"cV/'"    *°^  ^^'^  ^^  ^^^  servant  (or  "  apprentice")  of  the  said  plaintiff,  in  his  trade 

By  a  mag-  ^^  business  of  a ,  which  the  said  plabtiff  then  exercised  and  carried 

ter,  for  On,  and  still  doth  exercise  and  carry  on,  to  wit,  at,  &c.  (venue)  ;  yet  the 
enticin|r  ^^-j  defendant  well  knowing  the  premises  (k),  but  contriving,  and  wrong- 
•errant  or  ^^^'7  ^^^  unjustly  intending  to  injure,  prejudice,  and  aggrieve  the  said 
plaintiff  in  bis  aforesaid  trade  and  business,  and  to  deprive  him  of  the 
service  of  the  said  E.  F.  as  such  servant  (or,  <'  apprentice")  as  aforesaid, 
and  of  the  profits,  benefits,  and  advantages,  which  might,  and  would 
otherwise  haye  arisen  and  accrued  to  him  from  such  service  whilst  the 
[*®46]  said  E.  F.  *was  such  servant  (or  "  apprentice")  of  the  said  plaintiff  as 
aforesaid,  to  wit,  on,  &c.  at,  &c.  (venue)  aforesaid,  unlawfully,  wrongfullj, 
and  unjustly  enticed,  persuaded,  and  procured  the  said  E.  F.  so  then 

{%)  See  form,  Lil.  £nt.  72.  Ai  to  th'ta  ahould  be  observed,  however,  that  tbii  de- 
action  in  general,  see  Bac.  Ab.  Master  and  cision  was  before  the  passing  of  tbe  54  Geo. 
Serrant,  O  — 3  Bla.  Com.  142  — ("owp.  54  —  3.  c.  96.  Sometimes,  by  way  of  indaceraent, 
2  H.  Bl.  511.— 2  £9p.  Rep.  734.— (>  Mod.  the  indentures  of  apprenticeship,  or  coo- 
183. — 1  Burn,  J.  26th  ed.  175.  Case  is  the  tract  of  hiring,  are  slated  at  len^rth;  ^^ 
usual  and  proper  furm  of  action,  for  the  this  appears  unnecessary  and  injodicioos, 
reasons  stated,  ante,  642,  note.  1  Salk.  380.  see  the  precedents,  2 Saund.  169. — 8  Wentw. 
— Ld.  Raym.  1116.  Cowp.  54.-2  Saund.  Index,  31.  It  is  necessary  to  allege  and 
169.  As  to  when  plaintiff  may  waive  the  prove,  that  the  defendant  knew  that  tbs 
tort,  and  sue  in  assumpsit  for  money  had  third  person  was  the  apprentice,  or  strvaot, 
and  received,  see  Skin.  679.-1  Taunt.  1 12.  of  the  plaintiff,  Peake,  C.  N.  P.  55.— 
—3  M.  <fe  S.  191.— 1  Burn,  J.  26th  edit.  174.  Peake's  Law  of  Evid.  334  —3  Bla.  Com. 
—Ante,  vol.  i.  113.  The  defendant  cannot  142.— Wtlles,  582;  but  it  is  not  neeewary 
avail  himself  of  any  objection  to  the  in-  to  state  what  means  of  enticement  the  de* 
denture  of  apprenticeship,  or  contract  of  fendant  adopted,  Willes,  577.  Tbe  damage 
'  hiring,2  Hen.  Bla.  511.-7  T.  R.  310,  311,  per  quod  servitivm  amisU  roust  be  alleged 
314. — 1  Anstr.  256.  An  apprenticeship  de  and  provied,  5  £ast,  39. — Burr.  1331—3 
facto  would  always  suffice  as  against  a  Bla.  Com.  142.  In  this  action  the  nea- 
wrong-doer,  though  there  were  no  legal  ap-  »ure  of  damages  is  not  to  be  ascertained  at 
prenticeship,  6  Mod.  69—1  Saik.  68.  It  the  actual  loss  plaintiff  sustained  at  the 
was  indeed  held  in  4  Taunt.  876,  that  no  time,  but  for  the  injury  done,  by  eaoaing 
action  can  be  maintained  for  harboring  an  the  servant,  dbc  to  leave  plaintiff  s  employ- 
apprentice  as  snch,  if  the  master  to  whom  ment,  4  Moore,  12. 
he  was  bound  was  then  not  a  house-keeper,  (k)  1'his  is  necessary,  see  n.  (t),  supra, 
and  of  the  age  of  twenty*four  years.     It 


appren- 
tice (£). 
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bring  the  servant  (or  <<  apprentice")  of  the  said  plaintiff  as  aforesaid,   to      ^^ 
depart  from  and  out  of  the  service  of  the  said  plaintiff,  hy  means  of  which  '"^Y"* 
said  enticement,   persuasion,  and   procurement,  and  on  no  other  account    ayprbv- 
whatsoever,  the  said  E.  F.*  so  being  such  servant  (or  "  apprentice")  as     ^icaa. 
aforesaid,  then  and  there,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c. 
(venue)  aforesaid,  unlawfully,   wrongfully  and   unjustly,  and  without  the 
kcense  or  consent,  and  against  the   will  of  the   said  plaintiff,  departed 
from  and  out  of  the  service  of  the  said  plaintiff,  and  hath  remained  and  con** 
tinued  absent  from  such  service  for  a  long  space  of  time,  to  wit,  from  thence 
hitherto,  whereby  the  said  plaintiff  hath,  for  and  during  all  that  time,  lost, 
and  been  deprived  of  the  service  of  the  said  E.  F.  in  hb  aforesaid  trade 
and  business,  and  of  all  the  profits,  benefits,  and  advantages  which  might 
and  would  otherwise  have  arisen  and  accrued  to  him  from  such  service, 
and  hath  been  and  is  otherwise  greatly  injured  in  his  aforesaid  trade  and 
buaness,  to  wit,  at,  &c.  (venue)  aforesaid. — And  whereas   also  the  said  ^^"^ 

E.  F.  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  &cc.  (venue)  barboriiig 
aforesaid,  then  and   still   being  the  servant  (or  *^  apprentice")    of  the  said  (0- 
plaintiff,  unlawfully,  wrongfully,  and  unjustly,  without  the  license  or  con- 
sent, and  against  the  will  of  the   said  plaintiff,  departed   and  went  away 

from  and  out  of  the  service  of  the  said  plaintiff,  and  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  there  went  and  came  to  the  said  defend- 
ant ;  yet  the  said  defendant  well  knowing  the  said  E.  F.  to  be  the  ser^ 
vant  (or  "  apprentice")  of  the  said  plaintiff,  but  contriving,  and  wrong- 
fully and  unjustly  intending  to  injure  the  said  plaintiff,  and  to  deprive 
him  of  the  service  of  the  said  E.  F.  his  said  servant  (or  '^  apprentice") 
and'of  all  the  profits,  benefits,  and  advantages,  which  might  and  would 
otherwise  have  arisen  and  accrued  to  him  from  such  service,  then  and 
there,  to  wit,  on  the  day  and  year  aforesaid,  at,  be.  (venue)  aforesaid, 
unlawfully,  wrongfully,  and  unjustly  received  (m)  the  said  E.  F.  so  then 
being  the  servant  (or  ^<  apprentice")  of  the  *said  plaintiff  as  aforesaid,  [*647] 
into  the  service  of  the  said  defendant,  and  harbored,  detained,  and  kept 
the  said  E.  F.  in  his  said  service  for  a  long  space  of  time,  to  wit,  from  the 
day  and  year  last  aforesaid  hitherto,  whereby  the  said  plaintiff,  for  and 
during  all  that  time,   lost  and  was  deprived  of  the  service  of  the  said  E. 

F.  and  of  all  the  profits,  benefits,  and  advantages,  which  might  and  would 
otherwise  have  arisen  and   accrued   to  him  from  such   service,  to  wit,  at, 

&c.   (venue)  aforesaid. — Add  third  county  as  suggested   in  note^  and  con'       '<>« 
chide  as  ante,  596.  camlkm 

Agaimt 
____  owners  of 

a  tUge- 
eotchy 
for  orer- 

For  that  whereas  the  said  defendants,  before  and  at  the  time  of  com-  ||^^|"^ 
mitting  the  grievances  hereinafter  mentioned,  wero  owners  and  proprietors  properly 
of  a  certain  stage  coach,  for  the  carriage  and  conveyance  of  passengers  ^Iri^ioff 


(2)  As  to  this  eount,  see  6  T.  K.  221.  te,  362,  uid  those,  post,  651.    It  is  best  to  f;^^  eo^ 

(m)  Add  a  third  count,  omitting  this  alle-  declare  in  case  lo  avoid  a  plea  in  abatement  ^^g  orer- 

gaiion,  and  only  state  that  after  notice  and  for  nonjoinder,  ante,  vol.  i.  99,  165.    All  turned 

request  not  to  do  so,  defendant  harbored,  the  proprietors  may  be  juined,  though  one  ^q^  plain* 

4k.  see  ante,  546,  note.  only  was  driving,  4  B.  d^C.  223. — See  fur*  tiff 's  lev 

(»)  See  forois  and  notes  in  assnmpist,  an-  ther,  ante,  362,  notes.  broken 
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>      iiom,  be.  to,  be.  (o)  tot  hire  and  reward  to  the  said  defeDdants  m  that 
JJI*  behalf,  to  wit,  at,  &c.  (t 


DMfiir«.  " — ">  *^  ""''  ***' yVenue)  and  the  said  defendants  being  such  ownera 

and  proprietors  of  the  said  coach  as  aforesaid,  thereupon  heretofore,  to 
wit,  on,  &c.  to  wit,  at,  &c.  (venue)  the  said'  plaintiff,  at  the  special  io' 
stance  and  request  of  the  said  defendants,  became  and  was  an  [outside] 
passenger  upon  [or  in]  the  said  coach,  to  be  safely  and  securely  canied 
and  conveyed  thereby  on  a  certain  journey,  to  wit,  from,  &c.  aforesaid, 
to,  be.  aforesaid,  for  a  certain  fare  and  reward  to  the  said  defendants  in 
that  behalf,  and  the  said  defendants  then  and  there  recmved  the  said  plab- 
tiff  as  such  outside  passenger  as  aforesaid,  and  thereupon  it  then  and  there 
became  and  was  the  duty  of  the  said  defendants  to  use  due  and  proper 
care  that  the  said  plaintiff  should  be  safely  and  securely  (p)  canied  and 
conveyed  by  and  upon  the  said  stage  coach  on  the  said  journey,  from, 
bc«  aforesaid,  to,  bc«  aforesaid ;  yet  the  said  defendants  not  regarding 
their  doty  in  that  behalf,  did  not  use  due  and  proper  care  that  the  said 
plaintiff  should  be  safely  and  securely  carried  and  conveyed  by  and  upon 
the  said  stage  coach  on  the  said  journey,  from,  be.  aforesaid,  to,  be 
[*0^  aforesaid,  hut  wholly  neglected  *Ibo  to  do,  and  suffered  and  permitted  one  of 
the  wheels  of  the  said  coach  to  be  so  insufficiently  secured,  that  the  same 
then  and  there  came  off,  and  also  suffered  and  permitted  the  said  coach 
to  be  then  and  there  so  greatly  overloaded,  that  by  reason  thereof,  afte^ 
wards,  and  whilst  the  said  coach  was  proceeding  with  the  said  piabtiff 
therecm,  in  and  idong  the  king's  hi^way,  on  the  said  journey  from,  &c 

DamafM.  aforesaid,  and  before  Uie  arrival  thereof  at,  be.  aforesaid,  to  wit,  on  the 
day  and  year  af(»:esaid,  at,  be.  (venue)  aforesaid,  the  said  coach  then 
and  there  became  and  was  overturned,  and  by  means  whereof  one  of  the 
legs  of  the  said  plaintiff  became  and  was  fractnred  and  broken,  and  the 
said  fdaintiff  was  otherwise  greatly  bruised,  wounded,  and  injured:  and 
also  by  means  of  the  premises  the  said  plaintiff  became  and  was  sick, 
sore,  lame,  and  disordered,  and  so  remained  and  continued  for  a  kmg  space 
of  time,  to  wit,  hitherto  during  aU  which  said  time  the  said  plaintiff  suf- 
fered and  underwent  great  pain,  and  was  hindered  and  prevented  from 
transacting  and  attending  to  his  necessary  and  lawfiil  affairs  by  him  duiiDg 
all  that  time  to  be  performed  and  transacted,  and  lost  and  was  deprived 
of  divers  great  gains,  profits,  and  advantages,  which  he  might  and  otbe^ 
wise  would  have  derived  and  acquired,  and  thereby  also  the  said  plaintiff 
was  forced  and  obliged  to  and  did  then  and  there  pay,  lay  out,  and  ex- 
pend, divers  large  sums  of  money,  amounting  in  the  wlx>le  to  the  sum  of 
£ —  m  and  about  the  endeavoring  to  be  cured  of  the  said  fractures,  braises, 
and  injuries,  so  received  as  aforesaid;  and  also  thereby  the  said  plain* 
tiff  was  hindered  and  prevented  from  continuing  his  said  journey,  and  was 

kept  and  detained  at  a  certain  inn  (q),  to  wit,  at in  the  county  of 

—  a  long   time,  to  wit,  for  the  space  of weeks,  and  during  that 

time  there  incurred  great  expenses,  in  the  whole  amounting  to  a  laige  som 
of  money,  to  wit,  the  sum  of  £ —  in  and  about  his  necessaiy  support  and 

floGond      maintenances,  to  wit,  at,  be.  (venue)  aforesaid. — ^And  whereas  also  here- 

•ooat.        tofore,  to  wit,  on  the  day  and  year  aforesaid,  to  wit,  at,  be.  (venue)  afore- 

(p)  The  place0  from  which  plaintiff  went  gether. 

and  waa  to  go.    Ai  to  what  a  yariance,  see  (p)  See  1  C.  SlF.  636. 

ante,  357,  note.      If  any  doubt  exist,  it  {q)  All  these  averments  thoald   corrf- 

would  be  better  to  omit  the  Urmini  alto-  pond  with  the  facts. 
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said,  the  said  plaintiff,  at  the  special  instance  and  request  of  the  said  de-  '<>« 
fendants  became  and  was  a  passenger  by  a  certain  other  coach,  to  be  safe-  ^^^^^^^ 
ly  and  securely  carried  and  conveyed  thereby  on  a  certain  journey,  to  wit, 
fiom,  &c.  aforesaid,  to,  be.  aforesaid,  for  certain  reward  to  the  said  de- 
fendants in  that  behalf,  ^*and  th^reupcHi  it  then  and  there  became  and  was  [^49] 
the  duty  of  the  said  defendants,  to  use  due  and  proper  care  that  the  said 
plaintiff  should  be  safely  and  securely  carried  and  conveyed  by  the  said 
last-mentioned  coach  on  the  said  journey  from,  &c.  aforesaid,  to,  &c.  afore- 
said ;  yet  the  said  defendants,  not  regarding  their  duty  in  this  behalf,  did 
not  use  due  and  proper  care  that  the  said  plaintiff  should  be  safely  and 
securely  carried  and  conveyed  by  the  said  last-mentioned  coach  on  the  said 
journey  from,  &c,  aforesaid,  to,  &c.  aforesaid,  but  wholly  neglected  so  to 
do  ;  and  by  reason  thereof,  afterwards,  and  whilst  the  said  last-mentioned 
coach  was  proceeding  with  the  said  plaintiff  as  a  passenger  thereby,  in 
and  along  the  king's  highway,  on  the  said  journey  from,  &c.  aforesaid, 
and  before  the  arrival  thereof,  at,  tzc*  aforesaid,  to  wit,  on  the  day  and 
year  aforesaid,  at,  be.  (vemie)  aforesaid,  the  said  last-mentioned  coach 
was  overturned,  and  by  means  whereof  one  of  the  legs  of  the  said  plain- 
tiff then  and  there  became  and  was  fractured  and  broken,  and  the  said 
plaintiff  was  then  and  there  otherwise  greatly  bruised,  wounded,  and  in- 
jured, and  also,  by  means  of  the  premises,  the  said  plaintiff  became  and 
was  ^ck,  sore,  lame,  and  disordered,  and  so  remained  and  continued  for 
a  long  space  of  time,  to  wit,  hitherto,  during  all  which  time  the  said  plain- 
tiff suffered  and  underwent  great  pain,  and  was  hindered  and  prevented 
from  transacting  and  attending  to  his  necessary  and  lawful  affairs  and 
business  by  him,  during  all  that  time,  to  be  performed  and  transacted,  and 
lost  and  was  deprived  of  divers  great  gains,  profits,  and  advantages,  which 
he  might  and  otherwise  would  have  derived  and  acquired  from  the  same, 
and  thereby  also  the  said  plaintiff  was  forced  and  obliged  to,  and  did 
then  and  there  pay,  lay  out,  and  expend  divers  other  large  sums  of  mo- 
ney, amounting  in  the  whole  to  the  sum  of  £ —  in  and  about  the  endea- 
voring to  be  cured  of  the  said  last-mentioned  bruises,  fractures,  and  inju- 
ries, so  received  as  last  aforesaid ;  and  also  thereby  the  said  plaintiff  was 
hindered  and  prevented  from  continuing  the  said  journey,  and  was  kept 

and  detained  [at  a  certain  inn,]  to  wit,  at in  the  county  of  a 

Img  time,  to  wit,  for  the  space  of weeks,  and  during  that  time  there 

incurred  great  expense,  in  the  whole   amounting  to  a  large  sum  of  mo- 
ney, to  wit,  the  sum  of  £— ^  in  and  about  his  necessary  support  and  main-  r^f^i^ 
tenance,  to  wit,  at,  be.  (venue)  aforesaid.     And  whereas  also  the  said  coant. 
defendants,   before  the  committing   *of  the   grievances   hereinafter  next    [*660] 
mentioned,  were  the  owners  and  {m>priet(Mrs  of  a  certain  other  stage  coach 
by  them  the  said  defendants  used  and  employed  for  the  carriage  and  con- 
veyance of  passengers,  at  and  for  certain  hire  and  reward  to  them  in  that 
behalf,  to  wit,  at,  be.  (venue),  and  the  said  defendants  being  such  own- 
ers and  proprietors  of  the  said  last-mentioned  coach  as  aforesaid,  the  said 
plaintiff  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  to  wit,  at,  &c. 
(venue)  aforesaid,  at  the  special  instance  and  request  of  the  said  defend- 
ants, became  and  was  a  passenger  by  the  said  last-mentioned  coach,  to  be 
safely  and  securely  carried  and  conveyed  thereby  on  a  certain  journey,  to 
wit,  from,  be.  aforesaid,  to,  be.  aforesaid,  for  certain  hire  and  reward  to 
the  said  defendants,  m  that  behalf ;  and  although  the  said  plaintiff  was 
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ro*  then  and  there  received  hv  the  said  defendants  as  such  passenger  by  ^ 
DBivma.  ^^^  last-mentioned  coach  as  aforesaid,  to  be  carried  and  conveyed  thereby 
as  aforesaid,  yet  the  said  defendants  not  regarding  their  duty  m  that  be- 
half, so  carelessly,  negligently,  unskilfully  and  improperly  loaded,  drove, 
managed,  and  conducted  the  said  last-mentioned  coach,  that  afterwards, 
and  whilst  the  said  last-mentioned  coach  was  proceeding  with  the  said 
plaintiff,  as  such  passenger  as  aforesaid,  on  the  said  journey,  from,  be. 
aforesaid,  to,  &c.  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  to  wit, 
at,  &c.  (venue)  aforesaid,  the  said  last-mentioned  coach  was,  by  and 
through  the  carelessness,  negligence,  and  improper  conduct  of  the  said 
defendants,  overturned  and  thrown  down,  with  the  said  plaintiff  thereiD 
as  aforesaid  ;  by  means  whereof  one  of  the  legs  of  the  said  plaintiff 
became  and  was  fractured,  bruised,  and  broken,  and  the  said  pluntiff  was 
otherwise  greatly  injured,  wounded,  and  cut,  insomuch  that  the  said  plain- 
tiff then  and  there  became  and  was  sick,  sore,  lame,  and  disordered  for 
a  long  space  of  time,  to  ^t,  from  thence  hitherto,  during  all  which  time 
the  said  plaintiff  suffered  and  underwent  great  pain,  and  was  hindered  and 
prevented  from  carrying  on,  transacting,  and  proceeding  in  his  lawful  and 
necessary  affairs  and  business  by  him  during  that  time  to  be  performed  and 
transacted,  and  thereby  lost  and  was  deprived  of  divers  great  gains  and 
profits,  which  had  been  accustomed  to  arise  and  accrue,  and  which  othe^ 
wise  would  have  continued  to  arise  and  accrue  to  the  said  plaintiff  from 
the  transacting  and  carrying  on  of  the  same,  and  also,  by  means  of  the 
premises  last  aforesaid,  the  said  plaintiff  was  forced  and  obliged  to  and 
did  then  and  there  pay,  lay  out,  and  expend,  divers  large  sums  of  money^ 
amounting  in  the  whole  to  the  sum  of  £ —  in  and  about  the  curing  and 
endeavoring  to  cure  the  said  last-mentioned  fractures,  bruises,  cuts,  and 
wounds,  to  wit,  at,  &c.  (venue)  aforesaid. — [Add  other  counts  as  the  cm 
may  suggest.] 

AgaiDst  For  that  whereas,  before  and  at  the  time  of  committing  the  grievances 
^to^'f^"'  by  the  said  defendant,  as  hereinafter  next  mentioned,  the  said  defendant 
ttage-  ^^s  owner  of  a  certain  stage-coach,  by  him  used  and  employed  in  cany- 
coach  for  ing  passengers  from,  &c.  to,  &c.  (s)  and  divers  other  places,  to  wit,  at, 
ly  driv^"*"  ^^'  (*^^^^)>  ^^^  being  5uch  owner  of  the  said  stage-coach,  the  saidde- 
ing,  fendant,  on,  be.    to  wit,  at,  be.  (venue)    aforesaid,  received  [into]  bis 

whereby  said  coach  one  E.  F.  the  wife  of  the  said  plaintiff,  as  a  passenger  [diere- 
overtorn"  ^°]  ^  ^®  carried  and  conveyed  thereby  on  a  journey,  to  wit,  from,  &c« 
ed,and  aforesaid,  to  &c.  aforesaid,  for  certain  fare  and  reward  to  the  said  defend- 
plaintiff 'i  ^nj  jjj  ^^^  behalf,  and  by  reason  thereof  the  said  defendant  ought  care* 

iviie  so  o  , 

much  f^lly  to  have  conveyed,  or  caused  to  be  conveyed,  the  said  E.  F.  by  tne 
hurt,  that  said  coach,  on  the  said  journey  from,  be.  aforesaid,  to,  be.  aforesaid, 
bemffu"  ^^^  ^®  ^^^^  defendant,  not  regarding  his  duty  in  this  behalf,  conducted 
for  some  himself  so  carelessly,  negligently,  and  unskifuUy,  in  this  behalf,  that  by 
time,  died  and  through  the  carelessness,  negligence,  unskilfulness,  and  default  of 
^^^'  himself  and  his  servants,  and  for  want  of  due  care  and  attention  to  his 

(r)  Observe  the  notes  to  the  preceding  the  time  of  the  death  of  the   pltintiiTf 

form,   and  form  in   assumpsit,  ante,  356  ;  wife.     See  1  Campb.  193. 

and  post,  651,  in  notes  ;  where  the  liability  («)   See  as  to  what  a  variance,  ante,  357. 

of  cairiers  will  be  found  discussed.    Dama*  If  any  doubt,  this  averment  as  to  the  t^ 

ges  in  this  case  can  only  be  recovered  up  to  nuni,  had  better  be  omitted. 
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duty  in  that  behalf,  the  said  coach  afterwards,  and  whilst  the  same  was  ^l^ 
carrying  and  conveying  the  said  £.  F.  on  the  said  journey  as  aforesaid, 
and  before  the  arrival  thereof  at,  &c.  aforesaid,  to  wit,  on  the  day  and 
year  aforesaid,  at,  be.  (venue)  aforesaid,  was  overset  and  thrown  down, 
by  means  whereof  the  said  £.  F.  then  being  therein,  was  greatly  cut, 
bruised,  and  wounded,  and  divers  bones  of  the  body  of  the  said  E.  F. 
were  then  and  there  broken,  insomuch  that  the  said  E.  F.  thereby  then 
and  there  became  and  was  very  sick,  weak,  and  distempered,  and  re- 
mained and  continued  so  weak  and  distempered,  for  a  long  space  of 
time,  to  wit,  from  thence  until  the day  of in  the  year  afore- 
said, to  wit,  &c.  (yentie)  during  all  which  time  the  said  plaintiff  lost 
and  was  deprived  of  the  comfort  and  society  of  his  said  wife,  and  also 
her  aid  and  assistance  in  the  management  of  his  domestic  affairs,  which 
he  otherwise  would  have  had  and  enjoyed,  and  was  forced  and  obliged  to 
lay  out  and  expend,  and  did  actually  lay  out  and  expend,  divers  sums  of 
money,  in  the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum 
of  £ —  in  and  about  the  attempting  the  cure  of  his  said  wife,  and  the  pro- 
curing necessary  assistance  and  attendance  for  her  during  her  said  sickness, 
weakness,  and  distemper,  which  ensued  in  consequence  of  her  being  so 
overturned  and  wounded  as  aforesaid,  and  which  continued  until  the  said 

day  of in   the   year   aforesaid,   on  which  said    last-mentioned 

day  the  said  E.  F.  of  her  said  wounds  died,  to  wit,  at,  be.  (venue)  afore- 
said.— [Another  count  may  be  added,  stating  the  grievances  with  less  'par- 
ticularity.] 

See  the  form  of  declaration,  and  notes,  as  to  the  defendant's  liability  in  Asrtinst 
such  cases,  post,  719.  JJ\°J^j; 

for  the 


__  ne^li- 

ffence  of 

n.    FOR  TORTS  TO  PERSONAL  PROPERTY.  »Mtin 

driTiDg 

Declarations  of  this  nature  are  principally  against  carriers,  innkeepers,  against 
wharfingers,  attomies,  or  other  agents,  or  bailees — -for  deceit  on  the  sale  plaintiff's 
of  goods,  fyc, — 'for  negligence  in  driving  carriages  or  navigating  ships  JlJl^Sinff 
— for  excessive  or  irregular  distress  or  levies — for  rescue  of  goods  dis-  him,  &c. 
trained  for  renter  damage  feasant,  or  of  prisoners — against  sheriffs  and 
other  officers  for  escapes,  false  returns,   fyc. — for  unduly  exercising  trades 
or  imitating  inventions — in  trover — or  for  injuries  to  personal  property 
in  reversion. 

It  is  most  usual  to  declare  in  assumpsit  against  attomies  and  agents, 
and  see  the  forms  and  notes,  ante,  371,  see  the  printed  forms  in  case, 
post,  655  to  679.-8  Wentw.  Index,  29,  39,  47.-2  Wils.  325.-3  WHs. 

443 5   Burr.    2061.— 2   Bla.   Rep.    906.— 1   T.   R.  656,  101  ;  but 

against  bailees  of  different  descriptions  it  is  sometime  advisable  to  declare 
in  case  as  in  the  foUounng  forms.  The  forms  in  assumpsit  against 
bailees  of  different  descriptions,  ante,  333  to  342,  may  easily  be  varied 
into  case,  observing  the  form  of  the  foUovnng  ^precedent : — See  a  form  in  r*65i1 
case  for  the  loss  of  a  dog,  and  in  trover,  1  T.  R.  274 ;  for  negligence  in 
shipping  a  hogshead,  3  JEast,  62 ;  and  for  not  accounting  for  the  produce 


P«52] 


651  .  ABGi«AmA.Tiom  or  oabb. 

Fo»  TOKTt  4;»y*  A  ijZI  0/  exchange,  6   £(W^,  383.— 1  iVetr  Bq^.  43.     I%e>e  (Zecb- 

•MALTT.  ^^'^^^'A'  ^^^  ^Aoiir  a  feg'a/  duty,  or  on  express  cowtracty  fovnded  on  m/^ 

^cen^  amsideraiumy  12  £((U^,  39.    J?ii^  core    mmt  be  observed   that  no 

coimt  he  framed  in  substance  in  assimpsisty  6  B.  fy   C.  268. — Past,  669  t, 

note  (t). 

AOAiHtT  ^  Commencement  a«  ante^  596.] — ^For  that  whereas  the  said  defendant, 
BT  LA«D.  before  and  at  the  time  of  the  delivery  of  the  goods  and  chattels  to  hioi, 
A^nct  a  as  hereinafter  next  mentioned,  was,  and  from  thence  hitherto  hath  been, 
carrier  bj  and  Still  is,  a  common  carrier  (u)  of  goods  and  chattels  for  hire,   to  wit, 

iotinff^a     ^^^ ^^ W'    ^    wit,  at,    &c.     And   whereas   also,    the   said 

box  (0*  plaintiff,  whilst  the  said  defendant  was  such  common  carrier  as  afore- 
said, to  wit,  on,  be.  at,  &c.  (the  real  place) ,  to  wit,  at,  &c.  (the  venuey 
which  is  transitory)  f  caused  to  do  delivered  to  the  said  defendant,  and  the 
said  defendant  then  and  there  accepted  and  received  of  and  fixim  the 
said  plaintiff,  a  certain  [box  (x),]  containing  divers  goods  and  chatteb,  to 
wit,  &c.  [specify  the  articles  according  to  the  exact  description,  or  as  in 
trover  (y)]  of  the  said  plaintiff,  of  great  *val(ie,  to  wit,  of  the  value  of 
£ —  to  be  safely  and  securely  carried  and  conveyed  by  the  said  defeod- 

ant,  from aforesaid  to aforesaid,   and  there,  to  wit,  at,  &c.  (z) 

aforesaid,  safely  and  securely  to  be  delivered  for  (a)  the  said  plaintiff,  for 
certam  reasonable  reward  (b)  to  the  said  defendant  in  that  behalf.  Yet 
the  said  defendant,  not  regarding  his  duty  (c)  as  such  common  carrier  as 
aforesaid,  but  contriving  and  fraudulently  intending,  craftily  and  subtly  to 
deceive,  defraud  and  injure  the  said  plaintiff  in  this  behalf,  did  not  Dor 
would  safely  or  securely  carry  or  convey  the  said  [box]  and  its  contents 
aforesaid,  from  aforesaid,  to aforesaid,  nor  there,  to  wit,  at, 

(t)  See  the  old  forme,  Heme,  76. — Bro.  ante,  357.    If  anj  doubt  exist  ae  to  the  ter^ 

Rep.  1 1  ;  and  see  the  forms  in  assumpsit,  mini,  it  would  seem  better  to  omit  the  aver- 

and  the  notes,  ante,  356  to  365,  which  will,  ment  as  to  it. 

for  the  most  part,  be  here  applicable. — Bac.  (z)-  Or,  **  parcel,"  according  to  the  IheL 

Ab.  Carriers. — 8  Wentw.  Index,  43,  47, 48.  (y)  It  is  said  that  the  goods  must  be  set 

And  when  it  might  be  advisable  to  declare  out  with  the  same  certainty  as  in  troTer,  9 

in  case,  instead  of  assumpsit,  ante,  356,  n.  Ventr.  78. — Com.  Dig.  Action  on  Case  tor 

ante,  vol.  i.  99, 164. — 2  Chit.  Rep.  1  ;  so  as  Negligence,  C.  2. 

to  prevent  plea  in  abatement  of  other  part-  (z)  In  7  B.  &  C.  301,  where  in  case,  the 

ners  not  joined .    Formerly  it  was  usual  to  declaration  stated  that  the  plaintiff  deliver- 

declare  setting  out  the  custom  of  the  realm,  ed  a  trunk  to  the  defendant,  to  be  put  into 

1  Sid.  245. — Com.  Dig.  Action  on  the  case  a  coach  at  CkesUr,  in  the  eamUff  tf  CkaUr^ 
for  negligence,  C.  2.  But  this  custom  be-  to  wit,  at,  &c.  and  safely  carried  to  5&reaDS- 
ing  the  common  law  need  not  be  stated,  hury^  and  that  through  the  defendant's  neg- 
Hob.  18. — I  Wils  281. — Bac.  Ab.  Carriers,  ligenoe  it  was  loet;  and  it  appeared  in  evi« 
A.  and  see  the  forms,  3  Wils.  429. — The  denee  that  the  trunk  was  delivered  to  the 
declaration  must  show  a  dutv  or  a  contract,  defendant  at  the  city  of  Chester^  which  is  a 
12  East,  89. — As  to  when  the  carrier's  ex-  county  of  itself,  separate  from  the  county 
oeptions  in  the  contract  or  notice  should  be  of  CketUr  at  large,  but  within  its  audit:  it 
noticed  in  the  declaration,  ante,  356,  note  ;  was  held,  that  tnis  was  not  a  material  va- 
under  this  count  the  plaintiff  cannot  reco-  riance,  but  that  the  declaration  was  sup- 
ver  for  a  loss  before  the  actual  carriage  of  ported  by  the  evidence,  as  no  evidence  was 
the  goods  commenced. — 2  Stark.  461 ;  he  given  of  the  existence  of  any  other  plaea 
should  declare  against  the  defendant  for  not  called  Chester. 

forwarding  the  parcel,  &c.  see  form,  post,  (a)  Or  **  to"  the  said  plaintiff,  as  the  fact 

654.    If  a  coachman  lose  a  parcel,  the  mas-  was. 

ter,  and  not  the  coachman,  should  be  sued,  (6)  This  suffices,  without  showing  what 

2  SUrk.  82.— 1  Price,  328.  reward,  13  East,  114,  note.— 2  New  Rep. 
(u)   As  to  the  necessity  for  this,  see  6    458.^2  Ld.  Raym.  115. 

Moore,  158.  («)  The  declaration  most  state  a  breach 

(«0)  As  to  what  would  be  a  variance,  see    of  daty,  according  to  the  fact,  2  Stark.  217. 
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■   aforesaid,  safely  or  securely  deliver  the  same  for  (a)  the  said  plain*   a^aihw 
tiff,  but  on  the  contrary  thereof,  the  said  defendant,  so  being  such  com-  ^^"'Jl^iJf 
mon  carrier  as  aforesaid,  so  carelessly  and  negligently  (d)  behaved  and 
conducted  himself  in  the  premises,   that  by  and  through  the  carelessness, 
negligence,  and  default  of  the  said  defendant  in  the  premises,  the  said 
[box],  and  its  contents  aforesaid,  being  of  the  value  aforesaid,  afterwards, 
to  wit,  on  the  day  and  year  aforesaid,  at,  be.  (venue)  aforesaid,  became 
and  were  wholly  lost  to  the  said  plaintiff,  to  wit,  at,  he.  (venue)  aforesaid.-— 
And  whereas  also,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  to  wit,  elwittt  for 
at,  he.  (vemu)  aforesaid,  the  said  plaintiff,  at  the  special  instance  and  re-  not  Mrrr- 
quest  of  the  said  defendant,  caused  to  be  delivered  to  the  said  defendant  a  '"*  withm 
certain  other  [box]  containing  certain  *other  goods  and  chattels,  to  wit,  goods  bie  time 
and  chattels  of  the  like  number,  quantity,  quality,  description,  and  value,  and  for 
as  those  in  the  said  first  count  mentioned,  of  the  said  plaintiff,  to  be  taken  {^"^^v*^ 
care  of,  and  safely  and  securely  carried  and  conveyed  by  the  said  defend-    [•8531 

ant  to aforesaid,  and  there,  to  wit,  at aforesaid,  to  be  safely 

and  securely  delivered  by  the  said  defendant  for  the  said  plaintiff,  within 
a  reasonable  time  then  next  following,  for  certain  hire  and  reward  to  the 
said  defendant  in  that  behalf;  and  although  the  said  defendant  then  and 
there  accepted,  and  had  and  received  the  said  last-mentioned  [box]  and  its 
contents  aforesaid,  foi  the  purpose  and  on  the  terms  aforesaid,  and  although 
a  reasonable  time  for  the  carriage,  conveyance,  and  delivery  thereof  as 
aforesaid  hath  long  since  elapsed,  yet  the  said  defendant,  not  regarding  his  . 
duty  in  that  behalf,  but  contriving,  and  fraudulently  intending,  craftily  and 
subtly  to  deceive  and  defraud  the  said  plaintiff  in  this  respect,  did  not  nor 
would,  within  such  reasonable  time  as  aforesaid,  or  at  any  time  afterwards, 
(although  often  requested  so  to  do)  take  care  of,  or  safely  or  securely 
carry  and  convey  the  said  last-mentioned  [box]  and   its  contents  aforesaid, 

to aforesaid,  nor  there,  to  wit,  at aforesaid,  safely  or  securely 

deliver  the  same  for  the  said  plaintiff,  but  hath  hitherto  wholly  neglected 
and  reiiised  so  to  do  ;  and  by  means  of  the  negligence  and  improper  con- 
duct of  the  said  defendant  in  that  behalf,  the  said  last-mentioned  [box] 
and  its  contents  aforesaid,  have  not  been  delivered  to  or  for  the  said  plain- 
tiff at aforesaid,  or  elsewhere,  and  are  wholly  lost  to  the  said  plain- 
tiff, to  wit,  at,  fcc.  (venu>e)  aforesaid. — [Add  a  general  count  for  neglU 
gencey  like  the  fourth  count  in  the  next  precedent ;  add  a  count  in  trover 
if  there  be  any  evidence  of  conversiony  3  East,  70.  Trover  lies  against 
a  carrier,  though  he,  by  mistake,  deliver  goods  to  a  wrong  person,  Peake 
C.  N.  P.  42.-2  B.  fy  A.  703.— 1  M.  fy  P.  351.— Jones  on  Bailm. 
96  to  99 ;  btU  trover  cannot  be  supported  against  a  carrier,  or  wharfinger, 
where  the  goods  have  been  stolen  or  lost,  5  Burr,  2825. — 1  Ventr.  223.— 
Conclude  as  ante,  506.] 

For  that  whereas  the  said  defendants,  before  and  at  the  time  of  the  de-  Agaioft 
livery  of  the  goods  and  chattels  to  them,  and  the  committing  of  the  griev-  priJJtor^** 
ances  as  hereinafter  next  mentioned,  were  the  owners  and  proprietors  of  a  ibr  tiM 

loss  of  a 

(i)  This  is  a  smffieient  averment  to  admit    noitfeatanee  might    not    be   sastainable,  6  ^^^^ 
of  proof  of  gross  negligence,  2  Moore,  18.    East,  333.-3  Wils.  348 5  T.  R.   143.— 1  ™^'^ 

(«)  See  the  counU  in  3   Wils.  429.     As    New  R.  43.— 1  T.  R.  274.  .  ^^Ito 

the  above  count  states  the  loss  of  the  goods,        (/)  Observe  the  notes  to  the  preceding  i^9^^  ^ 
it  is  sastainable,  though  ease  for  a  mere    form.  carry  wita 

a  passeB 

Vol..  n.  91  ■"C/)- 
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40A1VIT   certain  common  stage  coach,  to  wit,  a  certain  coach  gcing  and  passing 
BT*  A5P*  ^^°™  *  certain  place  (jg)  called  [the  Green  Man,  in  the  county  of  Middle- 
sex,] to  [Uxbridge,  in  the  same  county,]  and  divers  other  places,  for  the 
carriage  and  conveyance  thereby  of  passengersi  and  their  luggage,  for  rea- 
sonable hire  and  reward  to  the  said  defendants  in  that  behalf,  to  wit,  at, 
&c.  (venue).     And  whereas  also,  whilst  the  said  defendants  were  such 
owners  and  proprietors,  to  wit,  on,  &c.  (day  of  lots,  or  ab<nU  U)  at,  &c. 
(venue)  aforesaid,  they  the  said  defendants  received   [into]  the  said  stage 
coach  the  said  plaintiff,  as  a  passenger  therein,  to  be  carried  and  convey- 
ed thereby  from  the  said  place  called  [the  Green  Man,  to  Uxbridge]  afore- 
said, together  with  a  certain  [trunk,]  containing  divers  goods  and  chattels, 
to  wit,  [here  specify  them  according  to  their  exact  deMcriptian,  or  as  in  tro^ 
ver\  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  £ —  to  be 
carried  and  conveyed  by  the  said  coach  from  the  said  place  called  the  [the 
Green  Man]  to  [Uxbridge]  aforesaid,  and  there,  to  wit,  at  [Uxbridge]  afore- 
said, safely  and  securely  to  be  delivered  for  the  said  plaintiff,  at  and  for  cer- 
tain reasonable  hire  and  reward  to  the  said  defendants  in  that  bdalf.     Yet 
the  said  defendants,  not  regarding  their  duty  in  that  behalf,  but  contriviog, 
and  fraudulently  intending,  craftily  and  subtly  to  deceive,  defraud,  and   in- 
jure the  said  plaintiff  in  this  behalf,  did  not  nor  would  safely  or  securely 
carry  or  convey  the  said   [trunk]  and  its  contents  aforesaid  from  the  said 
place  called  [the  Green  Man]  to   [Uxbridge]  aforesaid,  nor  there,  to  wit, 
at  [Uxbridge]  aforesaid,  safely  or  securely  deliver  the  same  for  the  said 
plaintiff:  but  on  the  contrary  thereof,  they  the  said  defendants  so  careless- 
ly and  negligently  behaved  and  conducted  themselves  in  the  premises,  that 
by  and  through  the  carelessness,  negligence,  and  default  of  the  said  de- 
fendants in  the  premises,  the  said  [trunk]  and  its  contents  aforesaid,  be- 
ing of  the  value  aforesaid,  then  and  there  became,  and  were  wholly  lost  to 
^^^  ,^.  the  said  plaintiff,  to  wit,  at,  &c.  (venue)  aforesaid.     And  whereas  also  the 
ting  the     said  defendants,  before  and  at  the  time  of  the  delivery  of  the  goods  and 
Urmini  of  chattels  to  them,  and  of  the  grievances  as  hereinafter  next  mentioned, 
neV^iUi  ^^^^  common  carriers  of  passengers  and  luggage  in  and  by  a  certain  coach, 
leu  par-     for  reasonable  hire  and  reward  to  the  said  defendants  in  that  behalf,  to  wit, 
ticularity.  ^^^  ^^^    (yenue).      And  whereas    also,  whilst  the  said  defendants  were 
such  common  carriers  as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  to 
wit,  at,  &c.  (venue)  aforesaid,  they  the  said  defendants,  as  such  common 
carriers  as  aforesaid,  received  into  the  said  coach  the  said  plaintiff,  as  a  pas- 
senger therein,  to  be  carried  and  conveyed  to  [Uxbridge]  aforesaid,  toge- 
ther with  a  certain  [trunk,]  and  divers  goods  and  chattels,  of  tlie  like  num- 
ber, quantity,  quaUty,  description,  and  value  as  those  in  the  said  first 
count  mentioned,  of  the  said  plaintiff,  to  be  carried  and  conveyed  by  the 
said  coach  to  [Uxbridge]   aforesaid,  and  there,  to  wit,  at  [Uxbridge]  afore- 
said, safely  and  securely  to  be  delivered  for  the  said   plaintiff,  at  and  for 
certain  reasonable  hire  and  reward  to  the  said  defendants  in  that  behalf. 
Yet  the  said  defendants,  not  regarding  their  duty  as  such  common  carriers 
as  aforesaid,  but  contriving,  and  fraudulently  intending,  craftily  and  subdy 
to  deceive,  defraud,  and  injure  the  said  plaintiff  in  this  behalf,  did  not  iK>r 
would  safely  or  securely  carry,  or  convey  the  said  [trunk]  and  the  said  last- 
mentioned   goods  and  chattels,  to  [Uxbridge]   aforesaid,  nor  there,  to  wit, 
at  [Uxbridge]  aforesaid,  safely  or  securely  deliver  the  same  for  the  said 

{g)  See  the  note,  ante,  357. 


FOB  T0BT8  TO  THB  FBttSON.  ^SiA 

* 
plaiDtiff ;  but  on  the  contrary  thereof,  the  said  defendants  so  carelessly  and    loiivtt 

negligently  behaved  and  conducted  themselves  in  the  premises,  that  by  ^y^'^'^j^ 
«nd  through  the  carelessness,  negligence,  and  default  of  the  said  defend- 
ants in  the  premises,  the  said  [trunk]  and  the  said  last-mentioned  goods 
and  chattels  became  and  were  wholly  lost  to  the  said  plaintiff,  to  wit,  at, 
Ace.  (vefNie)  aforesaid. — ^And  whereas  also,  heretofore,  to  wit,  on  the  day  Third 
and  year  aforesaid,  to  wit,  at,  be.  (ventie)  aforesaid,  the  said  plaintiff,  ^^JL 
at  the  special  instance  and  request  ot  the  said  defendants,  caused  to  be  lUtinf 
delivMped  to  the  said  defendants,  a  certain  other  [trunk]  containing  certain  ^^^  ^' 
other  goods  and  chattels,  to  wit,  goods  and  chattels  of  the  like  number,  had  plain- 
quantity,  quality,  description,  and  value  as  those  in  the  said  first  count  tiiF'i  par- 
mentioned,  of  the  said  plaintiff,  to  be  taken  care  of,  and  safely  and  secur-  ^^-^^ 
ly  carried  and  conveyed  by  the  said  defendants,  to  [Uxbridge]  aforesaid,  deatina- 
and  there,  to  wit,  at  [Uxbridge]   aforesaid,  to  be  safely  and  securely  de-  *'«<>"»  ^»^- 
livered  by  the  said  defendants,  for  the  said  plaintiff;  and  although  the  said  ^ri^jo'^ 
defendants  then  and  there  accepted,  and  had  and  received  the  said  last*  them  aa 
mentioned  [trunk]  and  its  concents  aforesaid,  for  the   purpose  aforesaid,  ^^^^ 
and  undertook  ^e  carriage,  conveyance,  and  delivery  thereof  as  afore*  ^i^  Xtxxoi- 
said,  and  although  a  reasonable  time  for  the  carriage,  conveyance,  and  nation  of 
delivery  thereof  as  aforesaid,  hath  long  since  elapsed,  yet  the  said  defend*  ^*  J^°'' 
ants,  not  regarding  their  duty  in  that  behalf,  but  contriving,  and  fraudulent*    ragg4i 
ly  intending,  craftily  and  subtly  to  deceive  and  defraud  the  said  plaintiff, 
in  this  respect,  did  not  nor  would,  within  such  reasonable  time  as  aforesaid, 
or  at  any  time  afterwards,  although  often  requested  so  to  do,  take  care 
of,  or  safely  or  securely  carry  or  convey  the  said  last-mentioned  [trunk] 
and  its  contents  aforesaid,  to  [Uxbridge]  aforesaid,  nor  there,  to  wit,  at, 
[Uxbridge]  aforesaid,  safely  or  securely  deliver  the  same  for  the  said  plain* 
tiff,  but  hath   hitherto   wholly  neglected  and  refused  so  to  do,  and  by 
means  of  this  carelessness,  negligence,  and  improper  conduct  of  the  said 
defendants  in  that  behalf,  the  said  last-mentioned  [trunk]  and  its  contents 
aforesaid,  have  not  been  delivered  to  or  for  the  said  plaintiff  at  [Uxbridge] 
aforesaid,  or  elsewhere,  and  are  wholly  lost  to  the  said  plaintiff,  to  wit,  at, 
&c.   (venice)   aforesaid. — ^And  whereas  also,  afterwards,   to  wit,    on     the  eoontfor 
day  and  year  aforesaid,  at,  be.  {xitnut)  aforesaid,  the  said  defendants,  at  not  taking 
their  special  instance  and  request,  had  the  care  and  custody  of  a  certain  ^y*  ^^ 
other  [trunk,]  together  with  divers  other  goods  and  chattels,  of  the  num*  generallr. 
ber,   quantity,  quality,  description,  and  value  as  those  in    the  said  first 
count  mentioned,  of  the  said  plaintiff.     Yet  the  said  defendants,  not  re* 
garding  their  duty  in  that  behalf,  did  not  nor  would,  whilst  they  so  had 
the  care  and  custody  of  the  said  last-mentioned  [trunk]  and    goods  and 
chattels,  take  due  and  proper  care  of  the  same,  or  any  part  thereof,  but 
wholly  neglected  so  to  do,  and  took  such  bad  care  thereof,  that  afterwards 
to  wit,  on  the  day  and  year  aforesaid,  the  said  last*mentioned  [trunk]  and 
goods  and  chattels  became  and  were  wholly  lost  to  the  said  plaintiff,  to 
wit,  at,  &c.  (veHtce)  aforesaid. 

For  that,  whereas,  before  and  at  the  time  of  the  delivery  of  the  [parcel]    [*655] 
and  committing  the  grievances  by  the  said  ^defendant  as  hereinafter  next  Against 
mentioned,  the  said  defendant  was  the  proprietor  of  a  certain  warehouse  *^  propri- 
or  coach-office,  to  wit,  at,  &c.  (ventie)  for  the  receipt  and  booking  of  paiv  eoacb-of- 
ceb  and  packages,  goods  and  merchandizes,  mtended  to  be  forwarded  and  ^^%  for 
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A«Atnt  sent  from,  tic.  to  divers  places  id  thb  kiogdom,  by  divers  coaches  or  ath« 
IT*  A'tTD*  ^^  carriages  for  the  carriage  and  conveyance  of  parceb,  packages,  goods, 

'  and  merchandize  for  hire,  firom,  be.  aforesaid,  to  such  places  as  aforesaid, 

^gljM^     and  for  the  delivery  thereof  to  the  coachmen,  guardis,  or  other  persons 

wwd  par-'  having  the  care  of  such  coaches  or  carriages,  for  the  purpose  of  the  same 

eel,  wbieh  being  forwarded,  sent,  and  carried  by  such  coaches  or  carriages,  and  the 

£ulfaooL-  ^"^^K  ^^^^^  thereof,  previous  to,  and  until  the  delivery  of  such  parcels, 

9d{k),       packages,  goods,  and  merchandize,  to  such  coachmen,  guards,  or  other 

persons  as  aforesaid,  for  the  purpose  aforesaid,  for  certain  reasonable  hire 

and  reward  to  the  said  defendant  in  that  behalf.     And  whereas  hereto* 

fore,  and  whilst  the  said  defendant  was  such  propriet<Hr  of  such  wardiouse 

or  coach-office  as  aforesaid,  to  wit,  on,  &c.  at  the  said  warehouse,  to  wit, 

at,  &c.  (venue)  the  said  plaintiff  caused  to  be  delivered  to  the  said  defiwd* 

ant  at  his  said  warehouse,  to  wit,  at,  be.  (vemie)  aforesaid,  a  certain  parcel 

containing  divers  goods  and  merchandize,  to  wit,  [Aere  specify  them  ei/Aer 

according  to  their  exact  detcriptum,  or  as  in  trover ,]  of  the  said  plaintiff 

of  great  value,  to  wit,  of  the  value  of  £—  to  be  by  the  said  defendant 

booked  and  delivered  to  the  coachman,  guard,  or  other  person  hafing  the 

care  of  a  certain  coach  for  the  carriage  and   conveyance  of  packages 

and  parcels  for  hire,  from,  be.  aforesaid,  to  for  the  purpose  of  the 

same  being  carried  and  conveyed  by  such  coach  to  — ^—   aforesaid,  and 

then  and  there,  to  wit,  at  aforesaid,  delivered   for  the  said  plaintiff, 

and  m  the  mean  time,  and  until  the  delivery  thereof  to  the  said  coachman, 
guard,  or  other  person  having  the  care  of  the  said  last-mentioned  coach, 
to  be  taken  care  of  by  the  said  defendant  in  his  said  warehouse,  and  then 
and  there  paid  to  the  said  defendant  a  certain  sum  of  money,  to  wit,  the 
sum  of  2d.  as  and  for  his  hire  and  reward  in  that  behalf,  and  the  said  de- 
fendant then  and  there  accepted  and  received  the  said  package  and  its 
contents  for  the  purpose  aforesaid,  and  thereupon  it  then  and  there  became 
and  was  the  duty  of  the  said  defendant  to  deliver  the  same  to  the  said 
coachman,  guard,  or  other  person  having  the  care  of  the  said  last-meo' 
[*656]  tioned  coach  for  the  purpose  aforesaid,  and  in  the  mean  *time,  and  until 
such  delivery,  to  take  due  and  proper  care  thereofl  Yet  the  said  defend- 
ant not  regarding  his  duty  in  that  behalf,  but  contriving  and  intending  to 
deceive  and  defraud,  and  injure  the  said  plaintiff,  did  not  nor  would  deli- 
ver or  cause  to  be  delivered  the  said  parcel  and  its  contents  to  the  coach- 
man, guard,  or  any  other  person  having  the  care  of  the  said  coach  for 
the  purpose  aforesaid,  and  in  the  mean  time,  and  until  the  delivery,  take 
due  and  proper  care  thereof,  but,  on  the  contrary  thereof,  so  carelessly, 
negligently,  and  improperiy  conducted  himself  in  the  premises,  that  by  and 
through  the  negligence,  carelessness,  and  default  of  the  said  defendant  in 
the  premises,  the  said  parcel  and  its  contents,  being  of  the  value  aforesaid, 
after  the  delivery  thereof  to,  and  receipt  by,  the  said  defendant,  as  such 
proprietor  of  the  said  warehouse  or  office  as  aforesaid,  for  the  purpose,  and 
before  the  delivery  thereof  to  the  said  coachman,  guaird,  or  other  peisoo 
having  the  care  of  the  said  coach  as  aforesaid,  to  wit,  on  the  day  and 

(A)  As  to  the  utility  of  this  oonnt,  eee  3  not  answerable  for  loss  by  mecideatsl  fire, 

8Urk.  461.  A  carrier,  as  sach,  is  not  bound  4  T.  R.  581.    The   book-keeper  is  not  in 

to  keep  goods  in  a  warehouse,  until  he  has  general  excused  by  the  nsusl  notice,  sss  • 

an  opportunity  of  forwarding  them;  and  if  C.  db  P.  76. 
he  does  so  at  the  request  of  the  owner,  he  is 
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year  aforesaid,  became  and  were  wholly  lost  to  the  said  plaintiif,  to  wit,    A«Aivn 
at,  &c.  (venue)  aforesaid, — [Add  a  count  declaring  against  defendant  a$  sy^'l'j^j^ 
a  w€Nrehou8eman,  (see  form  in  assumpsit,  ante,  353 ;)   and  a  general  count 
for  negligence,  as  ante,  954,  fourth  count.] 

For  that  whereas  heretofore,  to  wit,  on  the  [1st]  day  of  [October,]  id    -^«AiKtT 
the  year  of  our  Lord  [1812,]  at  London,  to  wit,  at,  be.  (venue)  the  said   V/w'^ 
plaintijSs  delivered  to  the  said  defendant,  being  then  and  there  the  master      tbb. 
of  a  certain  ship  called  [Susannah,]  and  the  said  defendant  then  and  there,  Aga'mtt  a 
as  such  master  of  the  said  ship,  received  from  the  said  plaintifis,  on  board  ^coaitinff 
of  the  said  ship,  a  large  quantity,  to  wit,  [fifty  tons  of  hemp,]  of  the  said  yoyage, 
plaintiffi,  of  great  value,  to  wit,  of  the  value  of  [£600,]  to  be  by  the  said  ^*»o  ^""J 
defendant  carried  and  conveyed  in  the  said  ship  from  [London]  aforesaid,  o/ltdinff, 
to  [Dartmouth,  in  the  county  aforesaid,]  the  act  of  God  (k),  the  king's  en-  for  deviat- 
emies,  fire,  and  all  and  every  other  dangers  and  accidents  of  the  seas,  ri-  '°ir  ^^^^ 
vers,  and  navigation,  of  whatever  nature  or  kind  soever  excepted,  for  a  J^erebV 
certain  reasonable  reward  ^to  be  therefore  paid  by  the -said   plaintiffs  to  ship  waa 
the  said  defendant;  and  whereas  the  said  defendant  afterwards,  to  wit,  on  ]^^^^^^ 
the  same  day  and  year  aforesaid,  at,'  be.  (ventre)  aforesaid,  being  then  and  &c.  (i). 
there  such  a  master  as  aforesaid,  departed  and  set  sail  with  the  said  ship,    [*657] 
then  and  there  having  the  said  [hemp]  on  board  of  the  same,  to  be  car- 
ried and  conveyed  as  aforesaid,  except  as  aforesaid,  from  [London]  afore- 
said to  [Dartmouth]  aforesaid.     And  it  then   and  there  became  and  was 
the  duty  of  the  said  defendant  as  such  master  of  the  said  ship,  so  having 
the  said  [hemp]  on  board  of  the  same  as  aforesaid,  for  the  purpose  afore- 
said, by  reason,  and  in  respect  thereof,  to  have  proceeded  with  the  said 
ship  so  having  the  said    [hemp]  on  board  of  the   same,  from   [London] 
aforesaid  to  [Dartmouth]  aforesaid,  the  act  of  God,  and  such  other  matters 
and  things  excepted  as  are    above  mentioned  to  have  been  excepted,  by 
and  according  to  the  direct,  usual,  and  customary   way,  course,  and  pas- 
sage, without  any  voluntary  and  unnecessary  deviation  or  departure  from, 
or  delay  or  hindrance  in   the  same.     Yet  the  said  defendant  not  regarding 
his  duty  in  this  behalf,  but  contriving  and  wrongfully   intending  to  injure 
and  prejudice  the  said  plaintiff  in  this  respect,  did  not  proceed  with  the 
said  ship  from  [London]  aforesaid  to  [Dartmouth]  aforesaid,  although  not 
prevented  by  the  acts,  matters,  and  things  excepted  as  aforesaid,  or  any 
of  them,  by  and   according  to  the  direct,  usual,  and  customary  way  and 
passage,  without  any  voluntary  and  unnecessary  deviation  or  departure  from, 
or  delay  or  hinderance  in  the  same,  but  on  the  contrary  thereof,  afterwards, 
and  before  the  arrival  of  the  said  ship  at   [Dartmouth]  aforesaid,  to  wit, 
on  the  same  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  without  the 
knowledge,  and  against  the  will  of  the  said  plaintiffs,  voluntarily  and  un- 
necessarily  deviated  and  departed  from  and  out  of  such  usual  and  cus- 
tomary way,  course,   and  passage,  with  the  said  ship,  so  having   the  said 
[hemp]  on  board  of  the  same,  to  wit,  unto  [Portsmouth,  in  the  county  of 
Hants,]  and  did  then  there  voluntarily  and  unecessarily  touch   and  stay 
with  the  said  ship,  at  [Portsmouth]  aforesaid,  for  a  long  space  of  time,  to 

(t)  See  forms  in  anumpsit,  ante,  365  n. ;  R.  47,  S.  C. 

and  6  Moore,  158,  415.    See  a  form  in  case  (k)  Examine  with  the  bill  of  lading,  and 

afatnft  the  owner  for  the  Iom  of  goods  on  let  these  averments  correspond  therewith. 
a  biU  ol  luUttff.  SB.  db  C.  166.    2  M.  db 
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A«AiMr  ^it,  for  the  space  of  [twenty  days]  tben  next  MIowbg,  and  althongh  die 

BT^  WA-*  ^^  ^'^'P  ^^^  ^®  ^^^  [hemp]  cm  board  of  her  as  aforesaid,  did  after- 

Tjsa.      wards,  to  wit,  on  the  'same  day  and  year  aforesaid,  proceed  and  sail  from 

thence  towards  [Dartmouth]  aforesaid,  yet  the  said  ship,  so  havbg  the 

[*658]  said  [hemp]  on  ^board  of  the  same  as  aforesaid,  was,  by  reason  of  such 
deviation,  departure,  touching,  and  staying  as  aforesaid,  afterwards,  and 
before  her  arrival  at  [Dartmouth]  aforesaid,  to  wit,  on  tiie  same  day  and 
year  aforesaid,  at,  &c.  (venue)  aforesaid,  exposed  to  and  assailed  by  a 
great  storm,  and  a  great  and  heavy  sea^  near  to  a  certain  part  of  the  coast 
of  England,  and  was  thereby  then  and  there  driven  on  shore,  wrecked,  and 
greatly  shattered  and  broken ;  and  by  means  thereof  the  said  [hemp]  of 
the  said  plaintiffi  was  then  and  there  wetted,  damaged,  spoiled  sunk  in  the 
eooBU  ^^'  ^^^  wholly  lost  to  the  said  plaintiffs. — And  whereas,  also,  afterwards, 
to  wit,  on  the  same  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  the 
said  plaintiffs  delivered  to  the  said  defendant,  being  then  and  there  the 
master  of  a  certain  other  ship,  called  [the  Susannah ;]  and  the  said  de- 
fendant then  and  there,  as  such  master  of  the  same  ship,  received  from 
the  said  plaintifis  on  board  of  the  said  last-mentioned  ship,  another  large 
quantity,  to  wit,  [fifty  other  tons  of  hemp,]  of  the  said  plainUfi,  of  great 
value,  to  wit,  of  the  vahie  of  other  [£600,]  to  be  by  the  said  defendant 
carried  and  conveyed  in  the  same  ship  from  [London]  aforesaid  to  [Dart- 
mouth] aforesaid,  the  act  of  God,  and  such  other  matters  and  things  ex- 
cepted as  are  in  the  said  first  count  mentioned  to  have  been  excepted,  far 
a  certain  reasonable  reward  to  be  therefore  paid  by  the  said  plaintiffi  to 
the  said  defendant ;  and  it  was  then  and  there  the  duty  of  the  said  defend- 
ant, as  such  master  of  the  same  ship,  so  having  the  same  [hemp]  on  boanl 
of  the  same  as  aforesaid,  for  the  purpose  last  aforesaid,  by  reason  and  m 
respect  thereof,  whensoever  he  should  depart  and  sert  sail  from  [London] 
aforesaid  with  the  same  ship,  so  having  the  same  [hemp]  on  board  of  the 
same,  for  the  purpose  of  carrying  and  conveying  the  same  from  [London] 
aforesaid,  as  in  that  behalf  aforesaid ;  and  whilst  he  should  have  the  same 
[hemp]  on  board  of  the  same  for  that  purpose,  to  have  refrained  and  fer* 
borne  from  committing  or  being  guilty  of  any  voluntary  and  unnecessary 
deviation  or  departure  with  the  same  ship  from  the  direct,  usual,  and  cu9* 
ternary  way,  course,  and  passage  for  ships  from  [London]  aforesaid  to 
[Dartmouth]  aforesaid,  or  delay  or  hindrance  in  the  same ;  yet  the  said 
defendant  not  regarding  his  du^  in  this  behalf,  but  contriving  and  wrong- 
fully intending  to  injure  and  prejudice  the  said  plaintifib  in  this  respect, 
although  he  the  said  defendant  afterwards,  to  wit,  on  the  same  day  and 

[*659]  year  aforesaid,  at,  be.  (venue)  aforesaid,  departed  and  set  *^ail  from  (Lon- 
don] aforesaid,  with  the  same  ship,  so  having  the  same  [hemp]  on  boaid 
of  die  same,  for  the  purpose  of  carrying  and  conveying  the  same  as  in 
that  behalf  aforesaid,  afterwards,  and  before*  the  arrival  of  the  same  ship 
at  [Dartmouth!  aforesaid,  and  whilst  he  had  the  same  [hemp]  on  board 
the  same  for  that  purpose,  to  wit,  on  the  same  day  and  year  aforesaid,  at, 
&c.  (venue)  aforesaid,  without  the  knowledge,  and  against  the  will  of  Ae 
said  plaintiffs,  voluntarily  and  unnecessarily  deviated  and  departed  with 
the  same  ship,  from  and  out  of  such  usual  and  customary  way,  course, 
and  passage  for  ships  from  [London]  aforesaid  to  [Dartmouth]  aforesaid, 
to  wit,  unto  [Portsmouth  aforesaid,  in  the  said  county  of  Hants  aforesaid,] 
and  did  tben  and  there  voluntarily  and  unnecenarily  touch  and  stay  ^^^ 
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the  same  ship  at  [Portsmouth]  aforesaid,  for  another  long  space  of  time,    a^^www 

CAMHV 
BT    WA- 


to  wit,  for  the  space  of  other  [twenty  days]  then  next  following  ;  and  al-    **"■'■*• 


though  the  same  ship,  with  the  same  [hemp]  on  board  of  her  as  aforesaid, 
did  stfterwards  proceed  and  sail  from  thence  towards  [Dartmouth]  afore- 
said, yet  the  same  ship,  so  having  the  same  [hemp]  on  board  of  the  same 
as  last  aforesaid,  was,  by  reason  of  such  deviation,  departure,  touching,  and 
staying  as  last  aforesaid,  afterwards,  and  before  the  arrival  at  [Dartmouth] 
aforesaid,  to  wit,  on  the  same  day  and  year  aforesaid,  at,  &c.  (venue) 
aforesaid,  exposed  to  and  assailed  by  a  great  storm,  and  a  great  and  heavy 
sea,  near  to  a  certain  part  of  the  coast  of  England,  and  was  thereby  then 
and  there  driven  on  shore,  wrecked,  and  greatly  shattered  and  broken ; 
by  means  whereof  the  same  [hemp]  of  the  said  plaintiffs  was  then  and 
there  wetted,  damaged,  spoiled,  sunk  in  the  sea,  and  wholly  lost  to  the 
said  plaiotiffi.-*-And  whereas  also,  afterwards,  to  wit,  on  the  same  day  Third 
and  year  aforesaid,,  at,  &c.  (venue)  aforesaid,  the  said  plaintiffs  delivered  ooimt. 
to  the  said  defendant,  being  then  and  there  the  master  of  a  certain  other 
ship  called  [the  Susannah,]  and  the  said  defendant  then  and  there,  as 
such  master  of  the  same  ship,  received  from  the  said  plaintiffs,  on  board 
of  the  said  last*mentioned  ship,  another  large  quantity,  to  wit,  [filly  other 
tons  of  hemp,]  of  the  said  plaintiffs,  of  great  value,  to  wit,  of  the  value 
of  other  [£600,]  to  be  by  the  said  defendant  carried  and  conveyed,  in  the 
same  ship,  from  [London]  aforesaid  to  [Dartmouth]  aforesaid,  the  act  of 
God,  and  such  other  matters  and  things  excepted,  as  are  in  the  said  first 
count  mentioned  to  have  been  excepted,  for  a  certain  reasonable  reward 
to  be  therefore  *paid  by  the  said  plaintiffs  to  the  said  defendant ;  and  it  [*660] 
was  then  and  there  the  duty  of  the  said  defendant,  as  such  master  of  the 
said  ship,  so  having  the  said  [hemp]  on  board  of  the  same  as  aforesaid, 
for  the  purpose  last  aforesaid,  by  reason,  and  in  respect  thereof,  whenso- 
ever he  should  depart  and  set  sail  from  [Liondon]  aforesaid  with  the  same 
ship,  so  having  the  same  [hemp]  on  board  of  the  same,  for  the  purpose 
of  carrying  and  conveying  the  same  as  in  that  behalf  aforesaid,  and  whilst 
be  should  have  the  same  [hemp]  on  board  of  the  same,  for  that  purpose, 
to  have  refrained  and  forborne  from  committing  or  being  guilty  of  any 
voluntary,  intentional,  and  designed  deviation  or  departure  with  the  same 
ship  from  the  direct,  usual,  and  customary  way,  course,  and  passage  for 
ships  from  [London]  aforesaid  to  [Dartmouth]  aforesaid,  without  delay  or 
hindrance  in  the  same  ;  yet  the  said  defendant,  not  regarding  his  duty  in 
that  behalf,  but  contriving  and  wrongfully  intending  to  injure  and  preju- 
dice the  said  plaintiffi  in  this  respect,  although  he  the  said  defendant  after- 
wards, to  wit,  on  the  same  day  and  year  aforesaid,  at,  &c.  (venue)  afore- 
said, departed  and  set  sail  firom  [London]  aforesaid  with  the  same  ship, 
so  having  the  same  [hemp]  on  board  of  the  same,  for  the  purpose  of  car- 
rying and  conveybg  tlie  same  as  in  that  behalf  aforesaid,  afterwards,  and 
before  the  arrival  of  the  same  ship  at  [Dartmouth]  aforesaid,  and  whilst 
he  had  the  same  [hemp]  on  board  of  the  same  for  that  purpose,  to  wit, 
oo  the  same  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  without  the 
knowledge,  and  against  the  will  of  the  said  plaintifi,  voluntarily,  inten- 
tionally, and  designedly,  deviated  and  departed  with  the  same  ship  from 
and  out  of  such  usual  and  customary  way,  course,  and  passage  for  ships 
from  [London]  aforesaid  to  [Dartmouth]  aforesaid,  to  wit,  unto  [Portsmouth 
aforesaid,  in  the  county  of  Hants  aforesaid,]  and  did  then  and  there  vol* 
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untarily,  intentionally,  and  designedly,  touch  and  stay  with  the  same  ship 
at  [Portsmouth]  aforesaid,  for  a  long  space  of  time,  to  wit,  for  the  space 
of  [twenty  days]  then  next  following,  and  although  the  same  ship,  with 
the  same  [hemp]  on  board  of  her  as  aforesaid,  did  afterwards  proceed  and 
sail  from  thence  towards  [Dartmouth]  aforesaid,  yet  the  same  ship,  so 
having  the  same  [hemp]  on  board  of  the  same  as  last  aforesaid,  was,  by 
reason  of  such  deviation,  departure,  touching,  and  staying  as  last  afore- 
said, afterwards,  and  before  her  arrival  at  [Dartmouth]  aforesaid,  to  wit, 
on  the  same  day  and  year  aforesaid,  *at,  he.  (venue)  aforesaid,  exposed 
to  and  assailed  by  a  great  storm,  and  a  great  and  heavy  sea,  near  to  a 
certain  part  of  the  said  coast  of  England,  and  was  thereby  then  and  th^e 
driven  on  shore,  wrecked,  and  greatly  shattered  and  broken ;  by  means 
whereof  tlie  same  [hemp]  of  the  said  plaintiffs  was  then  and  there  wetted, 
damaged,  spoiled,  sunk  m  the  sea,  and  wholly  lost  to  the  said  plaintiffi. 
— And  whereas,  also,  afterwards,  to  wit,  on  the  same  day  and  year  afore- 
said, at,  be.  (venue),  aforesaid,  the  said  plaintifi  delivered  to  the  said  de- 
fendant, being  then  and  there  the  master  of  a  certain  other  ship  called 
[the  Susannah,]  and  the  said  defendant  then  and  there,  as  such  master  of 
the  same  ship,  received  from  the  said  plaintiffs,  on  board  of  the  said  last- 
mentioned  ship,  another  large  quantity,  to  wit,  [fifty  other  tons  of  hemp,] 
of  the  said  plaintiffs,  of  great  value,  to  wit,  of  the  value  of  other  [£600,J 
to  be  by  the  said  defendant  carried  and  conveyed,  in  the  same  ship,  from 
[London]  aforesaid  to  [Dartmouth]  aforesaid,  the  act  of  God,  and  such 
other  matters  and  things  excepted,  as  are  in  the  said  first  count  mentioned 
to  have  been  excepted,  for  a  certain  reasonable  reward  to  be  therefore 
paid  by  the  said  plaintifl^  to  the  said  defendant,  and  it  was  then  and  there 
the  duty  of  the  said  defendant,  as  such  master  of  the  same  ship,  so  hav- 
ing the  said  [hemp]  on  board  of  the  same  as  aforesaid,  for  the  purpose 
last  aforesaid,  by  reason  and  in  respect  thereof,  whensoever  he  should  de- 
part and  set  sail  from  [London]  with  the  same  ship,  so  having  the  said 
hemp]  on  board  of  the  same,  for  the  purpose  in  that  behalf  aforesaid,  to 
mve  proceeded  with  the  same  ship,  so  having  the  same  [hempj  on  board 
of  the  same  from  [London]  aforesaid  to  [Dartmouth]  aforesaid,  as  soon  as 
he  should  be  reasonably  able  so  to  do,  the  act  of  God,  and  such  other 
matters  and  things  excepted,  as  are  above  mentioned  to  have  been  except- 
ed ;  yet  the  said  defendant,  not  regarding  his  duty  in  this  behalf,  but  con- 
triving and  wrongfully  intending  to  injure  and  prejudice  the  said  plaintifi 
in  this  respect,  although  the  said  defendant  afterwards,  to  wit,  on  the 
same  day  and  year  aforesaid,  at,  be.  (venue)  aforesaid,  departed  and  set 
sail  from  [London]  aforesaid  with  the  same  ship,  so  having  the  same 
[hemp]  on  board  of  the  same,  for  the  purpose  in  that  behalf  aforesaid, 
did  not  proceed  with  the  same  ship,  from  [London]  aforesaid  to  [Dart- 
mouth] aforesaid,  as  soon  as  he  was  reasonably  able  so  to  do,  although  not 
prevented  by  the  acts,  matters,  and  things  excepted  as  ^aforesaid,  or  any 
of  them,  but  on  the  contrary  thereof,  afterwards,  and  before  the  arrival  of 
the  same  ship  at  [Dartmouth]  aforesaid,  to  wit,  on  the  same  day  and  year 
aforesaid,  at,  be.  (venue)  aforesaid,  without  the  knowledge,  and  against 
the  will  of  the  said  plaintiffs,  voluntarily  and  designedly  deviated  and  de- 
parted with  the  same  ship  from  and  out  of  the  usual  and  customary  way, 
course,  and  passage  from-  [London]  aforesaid  to  [Dartmouth]  aforesaid,  to 
wit,  unto  [Portsmouth]  aforesaid,  for  the  purpose  of  there  landing  and  de- 
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liTefkig  divers  goods,  wares,  and  merchandizes,  which  the  said  delmdiat 
had,  before  the  sailing  of  the  same  ship  as  aforesaid,' to  ^it,  on  the  daj  ^^^ 
«nd  year  aforesaid,  at,  &c.  (venue)  aforesaid,  without  the  knowledge,  and  imm* 
against  the  will  of  the  said  plaintin,  received  on  board  of  the  same  ship, 
to  be  carried  and  conveyed  therein  from  [Liondon]  aforesaid  to  [PorU^ 
mouth]  aforesaid,  and  there  remained  and  continued,  for  the  purpose  of 
landing  and  delivering  the  same  goods,  wares,  and  merchandizes  there,  for 
a  long  space  of  time,  to  wit,  for  the  space  of  [twenty  days]  then  next  fol- 
lowing ;  by  reason  of  which  same  deviation,  departure,  and  remaining  and 
continuing  at  [Portsmouth]  aforesaid,  the  said  ship  was  delayed  from  pro^ 
ceeding  further  towards  [Dartmoutli]  aforesaid  for  a  long  space  of  time^ 
to  wit,  for  the  space  of  such  [twenty  days,]  to  wit,  at,  &c.  (venue)  afore* 
said  ;  and  although  the  same  ship,  with  the  same  [hemp]  on  board  of  the 
same,  did  afterwards,  to  wit,  on  the  same  day  and  year  aforesaid,  at,  &o. 
(venue)  aforesaid,  proceed  and  sail  from  [Portsmouth]  aforesaid  towards 
[Dartmouth]  aforesaid,  yet  the  same  ship,  with  the  same  [hemp]  on  board 
of  the  same,  by  reason  of  the  said  defendant  not  sailing  and  proceeding 
therewith  from  [London]  aforesaid  to  [Dartmouth]  aforesaid,  as  soon  as  he 
was  reasonably  able,  but,  on  the  contrary  thereof,  deviating,  departing, 
touching,  remaining,  continuing,  and  being  delayed,  as  in  that  behaljf 
aforesaid,  afterwards,  and  before  her  arrival  at  [Dartmouth]  aforesaid,  to 
wit,  on  the  same  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  was 
exposed  to  and  assailed  by  a  great  storm  and  a  great  and  heavy  sea,  near 
to  a  certain  part  of  the  coast  of  England,  and  was  thereby  then  and  there 
driven  on  shore  and  greately  wrecked,  shattered,  and  broken ;  by  means 
whereof  the  same  [hemp]  of  the  said  plaintiff  was  then  and  there  wetted, 
damaged,  spoiled,  sunk  in  the  sea,  and  wholly  lost  to  the  said  plaintiffs.—^ 
And  whereas  also,  afterwards,  to  wit,  on  the  '"'same  day  and  year  afore-  r«Q63] 
said,  at,  &c.  (venue)  aforesaid,  the  said  plaintiffs  delivered  to  the  said  de*  fifth 
fendant,  being  then  and  there  master  of  a  certain  ship  called  [the  Susdn*  «oant. 
oab,]  and  the  said  defendant  then  and  there,  as  such  master  of  the  same 
ship,  received  from  the  said  plaintiffs,  on  board  the  said  last-mentioned 
ship,  another  large  quantity,  to  wit,  [filty  other  tons  of  hemp]  of  the  said 
plaintiffs,  of  great  value,  to  wit,  of  the  value  of  other  [£600,]  to  be  by 
the  said  defendant  carried  and  conveyed,  in  the  same  ship  from  [London] 
aforesaid  to  [Dartmouth]  aforesaid,  for  a  certain  reasonable  reward,  to  be 
therefore  paid  by  the  said  plaintiffs  to  the  said  defendant ;  and  it  was 
then  and  there  the  duty  of  the  said  defendant,  as  such  master  of  the 
same  ship,  so  having  the  said  [hemp]  on  board  of  the  same  as  aforesaid, 
for  the  purpose  last  aforesaid,  by  reason  and  in  respect  thereof,  whenso- 
ever he  should  depart  and  set  sail  from  [London]  aforesaid,  with  the  same 
ship,  so  having  the  same  [hemp]  on  board  of  the  same,  for  the  purpose  in 
that  behalf  aforesaid,  to  have  proceeded  with  the  same  ship  so  having  the 
same  jhemy]  on  board  the  same,  from  [London]  aforesaid  to  [Dartmouth] 
aforesaid  as  soon  as  he  should  be  reasonably  able  so  to  do ;  yet  the  said 
defendant  not  regardbg  his  duty  in  his  behalf,  but  contriving  and  wrong- 
fully intending  to  injure  and  prejudice  the  said  plaintiffs  in  this  respect, 
although  the  said  defendant  afterwards,  to  wit,  on  the  same  day  and  year 
aforesaid,  at,  be,  (venue)  aforesaid,  departed  and  set  sail  from  [London] 
aforesaid,  with  the  same  ship,  so  having  the  same  [hemp]  on  board  of  the 
same,  for  the  purpose  in  that  behalf  aforesaid,  did  not  proceed  with  the 

Vol.  n.  68 


§n  HECLABATIOim  IN   OA0B. 


*  same  ship  from  [London]  aforesaid  to  [Dartmouth]  aforesaid,  as  soon  as  he 
Vr  wA^  was  reasonably  able  so  to  do,  but,  on  the  contrary  thereof,  afterwards,  and 
TIB.  before  the  arrival  of  the  same  ship  at  [Dartmouth]  aforesaid,  to  wit,  on 
the  same  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  without  the 
knowledge,  and  agamst  the  will  of  the  said  plaintiffs,  voluntarily  and  de- 
signedly deviated  and  departed  with  the  same  ship  from  and  out  of  the 
usual  and  customary  way,  course,  and  passage  from  [London]  aicnnesaid, 
to  [Dartmouth]  aforesaid,  to  wit,  unto  [Portsmoutli]  aforesaid,  for  the 
purpose  of  there  landing  and  delivering  divers  goods,  wares,  and  merchan* 
dizes,  which  the  said  defendant  had,  before  the  sailing  of  the  same  ship 
as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue)  afor&- 
[*oo4]  3||i(]^  without  the  knowledge  and  against  the  will  of  the  said  ^plaintiffs, 
received  on  board  of  the^  same  ship,  to  be  carried  and  conveyed  therein 
from  [London]  aforesaid  to  [Portsmouth]  aforesaid,  and  there  remained 
and  continued  for  the  purpose  of  landing  and  delivering  the  same  goods, 
wares,  and  merchandizes  there,  for  a  long  space  of  time,  to  wit,  for  the 
space  of  [twenty  days]  then  next  following ;  by  reason  of  which  same 
deviation,  departure,  and  remaining  and  continuing  in  [Potsmouth]  afore* 
said,  the  same  ship  was  delayed  from  proceeding  further  towards  [Dart- 
mouth] aforesaid,  for  a  long  space  of  time,  to  wit,  for  the  space  of  such 
[twenty  days,]  to  wit,  at,  &c.  (venue)  aforesaid ;  and  although  the  same 
ship,  witli  the  same  [hemp]  on  board  of  the  same,  did  afterwards,  to  wit, 
on«  the  same  day  and  year  aforesaid,  at,  &6c.  (venue)  aforesaid,  proceed 
and  sail  from  [Portsmouth]  aforesaid,  towards,  [Dartmouth]  aforesaid,  yet 
the  same  ship,  with  the  same  [hemp]  on  board  of  the  same,  by  reason  of 
the  said  defendant's  not  sailing  and  pix>ceeding  therewith  from  [London] 
aforesaid  to  [Dartmouth]  aforesaid,  as  soon  as  he  was  reasonably  able,  but, 
on  the  contrary  thereof,  deviating,  departing,  touching,  remaining,  coo- 
tinuing,  and  being  delayed  as  in  that  behalf  aforesaid,  afterwards,  and  be* 
fore  her  arrival  at  [Dartmouth]  aforesaid,  to  wit,  on  the  same  day  and 
year  aforesaid,  at,  &c.  (veniu)  aforesaid,  was  exposed  to  and  assailed  by 
a  great  storm,  and  a  great  and  heavy  sea,  near  to  a  certain  part  of  the 
coast  of  England,  and  was  thereby  then  and  there  driven  on  shore  and 
greatly  wrecked,  shattered,  and  broken ;  by  means  whereof  the  same 
[hemp]  of  the  said  plaintiffs  was  then  and  there  wetted,  damaged,  spoiled, 
sunk  in  the  sea,  and  wholly  lost  to  the  said  plaintiffs.  [Add  a  general  count 
for  negligence  J  like  the  fourth  county  ante,  661.]  To  the  damage  of  the 
said  plainttfl^  of  [£600]  and  therefore  they  bring  their  suit,  &c. 

Agftintt  a  For  that  whereas,  on,  &c.  at,  he.  (venue)  the  said  plaintiff*,  at  the  spe- 
water'  fo^  ^^^'  instance  and  request  of  the  said  defendant,  then  and  there  caused  to 
the  loss  of  be  delivered  to  the  said  defendant  divers  goods  and  merchandizes,  to  wit, 
frood«,and  j^^.  [here  specify  them  either  according  to  the  exact  deecription,  or  as  in 

them  in 

unluadiDff      (0   Case  is  the  most  advisable  form  of  as  in  2  New  Rep.  356,  454.    As  to  how  far 

(0.  action,  if  there  be  reason   to  expect  a  plea  owner  and    captain  (a  part-owner)  niaj  be 

in  abatement,  see  ante,  651,  note.   6  Moore,  sued  in  case,  thoagh  a  charter- party  enrered 

141.— 2  Chit.  Rep.  1.    It  may  be  advisable  into,  see  anle,  221.--8  B.  &  C.  liib.— 2  M. 

to  insert,  according  to  the  fact,  a  count  stat-  &,  R.  47.  S.  C  and  cases  there  cited.    See 

incr  defendants   to   be  owners   of  a  general  form  against  owners  of  ships  for  the  negli- 

ship,  carrying  the  goods  uf  all  who  chose  ^ence  «>f  their  captain  in  delaying  Toyage, 

to  send  them,  see  6  Moore,  158  ;  otherwise  &c.  whereby  goods  were  injured,  6  Moore, 

the  plea  in   abatement  would  be  available,  415. — 3  B.  &  B.  171,  S.  C. 
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troffer]  of  great  value  to  wit,  of  the.  value  of  £ — ,  of  lawful   money  of  ^•Awn 
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Great  Britain,  to  be  carried  and  conveyed  by  the  said  defendant,  in  and   ®^****** 


by  a  certain  ship  or  vessel  of  the  said  defendant,  called,  he.  from  [London 
aforesaid,  to  [Hull,  in  the  county  of  York,]  and  there,  to  wit,  at  [Hull 
aforesaid,  to  be  delivered  to  the  said  plaintiff  for  certain  freight  and  re- 
ward to  the  said  defendant  in  that  behalf  (the  dangers  of  the  seas,  the 
king's  enemies,  and  the  act  of  God  excepted  (m),)  and  he  the  said  de- 
fendant then  and  there  took  and  received  the  same  accordingly,  for  the 
purposes  aforesaid.  And  although  the  said  ship  or  vessel  afterwards,  to 
wit,  on,  &c.  (n)  safely  arrived  at  [Hull]  aforesaid  and  no  dangers  of  the 
seas,  nor  the  act  of  God,  nor  the  king's  enemies,  prevented  the  safe  car^ 
riage  or  delivery  of  the  said  goods  and  merchandizes  as  aforesaid,  yet  the 
said  defendant  not  regading  his  duty  in  that  behalf,  but  contriving  and 
firaudulently,  intending,  craftily  and  subtly,  to  deceive  and  defraud  the 
said  plaintiff  in  this  behalf,  did  not  deliver  the  said  goods  and  merchan- 
dizes to  the  said  plaintiff,  but  so  negligently,  carelessly,  and  improperly 
conducted  himself  in  this  behalf,  that,  for  want  of  due  care  in  the  said  de- 
fendant and  his  servants  in  that  behalf,  the  said  goods  and  merchandizes 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  be.  (venue) 
aforesaid,  became  and  were  wholly  lost  to  the  said  plaintiff,  to  wit  at, 
&c.  (venue)  aforesaid.  —  And  whereas  also,  on  the  day  and  year  last  ^^^^ 
aforesaid  at,  &c.  (venue)  the  said  plaintiff,  at  the  like  special  instance 
and  request  of  the  said  defendant,  then  and  there  delivered  to  the  said 
defendant  divers  other  goods  and  merchandizes  of  the  like  number,  quan- 
tity, quality,  description,  and  value,  as  those  in  the  said  first  count  men- 
tioned of  the  said  plaintiff,  to  be  carried  and  conveyed  by  the  said  defend- 
ant in  and  by  a  certain  other  ship  or  vessel  called to  [Hull]  afore- 
said, and  there,  to  wit,  at,  &c.  [Hull]  aforesaid,  to  be  delivered  for  the 
said  plaintiff  for  certain  freight  and  reward  to  the  said  defendant  in  that 
behalf,  (the  dangers  of  the  seas,  the  ^king's  enemies,  and  the  act  of  God  r*665] 
excepted,)  and  the  said  defendant  then  and  there  took,  accepted,  and  re- 
ceived the  same  accordingly  for  the  purposes  last  aforesaid ;  and  it  then 
and  there  became  and  was  the  duty  of  the  said  defendant  to  take  due  and 
proper  care  of  the  said  last-mentioned  goods  and  merchandizes,  and  in 
and  about  the  carriage  and  conveyance  of  the  same,  and  the  delivery 
thereof  as  aforesaid,  yet  the  said  defendant  not  regarding  his  duty  in  that 
behalf,  but  contriving  and  intending  to  injure  the  said  plaintiff,  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  at,  be.  (yemu)  aforesaid,  took 
so  little,  and  such  bad  and  improper  care  of  the  said  last-mentioned  goods 
and  merchandizes,  and  in  and  about  the  carriage  and  conveyance  of  the 
same  and  delivery  tliereof  as  aforesaid,  that  the  same  then  and  there,  by 
reason  of  the  bad  and  improper  care  of  the  said  defendant  in  that  behalf, 
and  not  by  reason  of  any  dangers  of  the  seas,  or  the  king's  enemies,  or 
the  act  of  God,  became  and  were  wholly  lost  to  the  said  plaintiff. — [Add 
a  general  count  for  negligence^  as  in  the  fourth  county  ante,  661;  and  a 
count  in  trover  of  any  ground  for  suppoiing  defendant  has  been  guilty 
of  a  conversion,] 

For  that  whereas  the  said  defendant,  before  and   at  the  time  of  the  Agatoft 

th«  ownM 
(m)  Examine  wtUi  and  let  these  aver-        (n)  The  day  of  trrival  or  abont  it.  ofathtpi 

nieiita  eorreepoDd  with  the  bill  of  lading.  Ibr  aot  ob- 
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AftAiMM   ddlinsiy  of  the  goods  and  chattels  ta  him  as  hereinafter-  next  mentioned^ 
Vt  "Jm!?*  ^'^^  ^®  owner  of  a  certain  ship  or  vessel    called,  &c,  to  wit,  at,  &c.  (ve* 


nue) ;  and  whereas   also  the  said   plaintiff,  whUst  the  said   defendant  was 
.  such  owner  of  the  said  ship  or  vessel,  to  wit,  on,  be.  at  [the  port  of  Ckwfc, 

tlM  mSper  ^  ^^^^  P^^  ^^  ^^  united  kingdom   of  Great  Britain   and   Ireland    called 
eocquet      Ireland,]  to  wit,  at,  &c.  (venue)  aforesaid,  caused  to  be  delivered  to  the 
and  <^ocii-  ^^^  defendant,  and   the  said  defendant  then  and   there  accepted   and  re- 
eawaryon  crived  on  boaixl   the  said   ship  or  vessel  of  and  from  the  said   plaintiff, 
»  «Aporta-     divers  goods  and  merchandizes,  to  wit,  [one  thousand   boxes  of  candles,] 
^'^odA^       of  great  value,  to  wit,  of  the  value  of  £ —  to  be  safely  and  securely  car* 
wherebj    ried  and  conveyed  therein   by  the  said  defendant,  from  [the  port  of  C] 
tbey  were  aforesaid,  to   certain  parts  beyond  the  seas,  to  wit,  to   [Kingston,    in  the 
oifeitod.    }g]^Qj  Qf  Jamaica,   and   there,  to   wit,  to  [Kingston]  aforesaid,  to   be  de- 
livered to  the  said  plaintiff,  for  certain  reasonable   reward   to  be  there- 
fore paid  to  the  said  defendant  in  that  behalf,  thereupon  it  then  and  there 
became  and  was  the  duty  of  the   said   defendant,  as  such  owner  of  the 
said  ship  or  vessel,  safely  and  securely  to  convey  and  ^deliver  the  said 
[^Txx^j    goods  and   ^merchandizes  to  the   said    plaintiff,  at  [Kmgston]  aforesaid, 
to  wit,  at,  be.  (venue)  aforesaid,  and  to  prepare  and  provide  all   things 
necessary  in  that  behalf,  and,  amongst  other  things,  to  procure  a  cocquel 
or  clearance  from  the  proper  officer  or  officers  of  his  Majesty's  customs  at 
the  port   of  C.  aforesaid,  certifying  that  the  said  goods   and  merchandizes 
were  laden  on  board  the  said  ship  or  vessel,  at  the  port  of  C.  aforesaid ; 
yet  the  said  defendant,  not  regarding  his  duty  as  such  owner  of  the  said 
ship  or  vessel  as  aforesaid,  in  that  behalf,  did  not  nor  would  safdy  and  se» 
eurely  carry  and  convey  the  said  goods  and  merchandizes  from  the  port 
of  C.  aforesaid,  to   [Kingston]  aforesaid,  nor  there,  to  wit,  at  [Kingston] 
aforesaid,  safely  or  securely  deliver   the  said  goods  and  merchandizes  to 
the  said  plaintiff,  although  he  was  then  and  ^ere  ready  and  willing  lo  ' 
have  received  the  said  goods  and  merchandizes   at  [Kingston]  aforesaid  ; 
nor  did  the  said   defendant  procure  a  eocquet  or  clearance  from  the  proper 
officer  of  his   Majesty's  customs  at  [the  port  of  C]    aforesaid,  certifying 
that  the  said  goods   and  merchandizes  were  laden  on  board  the  said  ship 
or   vessel  at  [the   port  of  C]  aforesaid,  but  therein  wholly  made   de&ult 
and  by    and  through  the   mere  carelessness   and  negligence  of  the  said 
defendant  in  the  premises,  and  by  ^ason  of  his  not  procuring  a  eocquet 
or  clearance  from  the  proper  officer  of  his  Majesty's  customs  at  [the  port 
of  C*]  aforesaid,  certifying  that  the  said  goods  and  merchandisies  were 
laden  on  board  the  said  ship  or  vessel  at  the  said  last^mentioned  port,  the 
said  goods   and   merchandizes  being   of  the  value  aforesaid,  were  after- 
wards, to  wit,  on,  &c.  aforesaid,  taken  and  seized  as  forfeited   to  our  said 
lord  the  king,  by  certain  officers  of  our  said  lord  the  king  in  parts  beyond 
the  seas,  at  [Kingston]  aforesaid,  to  wit,  at,  be.  (venue)  aforesaid,  and 
thereby  then  and  there   became  and  were  wholly  lost   to  the  said  plain- 
tiff, to  wit,  at)  &c.  (venue), — [Second  count  same  as  the  first,  as  far  as  the 
Sceond      asterisk^,  then  proceed  as  follows  ;] — ^Whereupon  it  then    and   there  be* 
eoQnt.        came  the  duty  of  the  said  defendant,    as  such   owner  of  the  said  last- 
mentioned  ship  or  vessel,  to  procure  the  proper  document  from   the  pro- 
per officer  or  officers  of  his  Majesty's  customs  at  [the  port  of  C]  afore- 
said, to  authorize  the  exportation   of  the  said  last-mentioned  goods  and 
merchandizes  from    [the  port  of  C]  aforesaid  and  the  importation  there- 
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of  mto  the   pott  of   [Kingston]    aforesaid;   yet,  &c. — [Same   as  firsts   AOAnttr 
negaiwt  of  duty. — Third  cmuni^  same  as  the  Jirat,  to  the  asterisk*.] —  V*  wa" 
Wbereapon  it  then  and  ^there  became  the  duty  of  the  said  defendant,  as      tk&. 
such  owner  as  last  aforesaid,  safely  and  securely  to  carry  and  convey  the  Third 
said  last-mentioned  good  and  merchandizes  as  last  aforesaid,  and  to  de-  ^rJi^.| 
liver  the  same  to  the  said  plaintiff,  and   the  said  6.  A.  as  last  aforesaid ;    L^^ '  J 
yet,  &c. — [Conclude  as  ante^  666. — Add  another  count  *for  negligence 
generally  i  Wee  the  fourth  count ,  ante^  661.  J 


[OmmencemMit  a$  ante,  569.] — For  that  whereas,  by  the  law  and  cus-    aoaivst 
tom  of  this  realm,  innkeepers,  who  keep  common  inns  for  the  reception,  ix'kbbv- 
lodging,  and  entertainment  of  travelers  putting  up  at,  and  abiding  in,  the  y^^-,^^ 
same,  are  bound  to  keep  the  goods  and  chattels  brought  by  such  travelers  an  inn* 
into,  and  being  within  their  respective  inns,  safely,  and  without  any  di-  keeper  for 
minution  or  loss.     And  whereas  the  said  defendant,  before  and  at  the  time  \  box'(o). 
of  the  loss  hereinafter  next  mentioned,  was,  and  from   thence  hitherto  hath 
been,  and  still  is,  an  innkeeper,  and  as  such  innkeeper,  the  said  defendant 
hath,  for  and  during  all  that  time  kept,  and  still  doth  keep,  a  certain  com- 
mon inn  for  the  reception,  lodging,  and  entertainment  of  travelers,  that  is 
to  say,  a  certain  inn,  commonly  called  or  known  by  the  name  and  sign  of 
•^^—  to  wit,  at,  &c.  (venue).     And  whereas  also  the  said  defendant,  so 
being  such  an  innkeeper,  and  so  keeping  the  said  inn  as  aforesaid,  the  said 
plaintiff,  [or  if  his  servant ,  ''one  E.  F.  the  servant  of  the   said  A.  B."| 
heretofore,  to  wit,  on,  &c.  at,  &c.  (venue)  aforesaid,  put  up,  and  was  then 
and  there  received  into  the  said  inn  as  a  traveler  by  the  said  defendant, 
and  then  and  there  brought  into  the  said  inn  a  certain  [box]  containing 
certain  goods   and  chattels,  to  wit,  &c.  [enumerate  '^the  chattels^  either  by    [*'668] 
their  exact  description,  or  as  in  trover] — -of  the  said  plaintiff,  of  great  val- 
ue, to  wit,  of  the  value  of  £ —  and  which  said  [box]  and  its  contents 
albresaid  were  then,  and  from  thence,  until,  and  at  the  time  of  the  loss 
hereinafter  mentioned  within  the  said  inn,  and  that  the  said  plaintiff,  \or ''  the 
said  £.  F.  the  servant  of  the  said  plaintiff,"]  during  all  that  time  abided 
as  a  traveler  therein,  to  wit,  at,  &c.  (venue)   aforesaid.     Yet  the  said  de- 
fendant, so  being  such  innkeeper  as  aforesaid,  not  regarding  his  duty  as 
such  innkeeper,  did  not  keep  the  said  box  and  its  contents  aforesaid,  so 
biottght  into  and  so  being  in  the  said  inn  as  aforesaid,  safely,  and  without 
diminution  or  loss,  but  on  the  contrary  thereof,  the  said  defendant  and  his 
servants  so  negligently  and  carelessly  behaved  and  conducted   themselves 
in  that  behalf,  that  afterwards,  and  whilst  the  said  plaintiff,  [or  "the  said 
£•  F.  the  servant  of  the  said  plaintiff,"]  so  abided  in  the  said  inn  as  afore- 
said, to  wit,  on  the  same  day  and  year  aforesaid,  the  said  [box]  and  its 

(o)  Caie  IB  the   best  form  of  action.    As  mode  of  declaring,  Bac.  Ab.   Inns,  C.  6. 

to  the  liability,  &c.   of  an  innkeeper,    see  An   hotel-keeper  is  liable  as  an  innkeeper, 

Bac.  Ab  Inns  —Com.  Dig.  Action  on  Case  but  he  should  be  declared  against  as  such, 

for  Negligence,  B.  1,  Ac.  and  Pleader,  2  Q.  2  Chit  Rep  4(^.-2  B.  A  A.  2^53.    In  con- 

— 5T.K.  273. — 4  M.  db  8.  306;  and  Burn's  formity  to  the  usual  practice,  I  have,  in  the 

Justice,  26th  ed.   vol.  i.  101  to  105. — For  above  form,  recited  the  custom  of  the  realm, 

the  printed  declarations  against  innkeepers,  but  this  being  the  common  law,  seems  to 

•ee  Rast.  Ent.  104.  Co.  Gnt.  347. — Thomp.  be  unnecessary.— Ante,  651,  note,  and  1 

42.— 1    Rich.  C.  P.    480.— Post,    666.— d  Wils.  281. 
IVentw.  Indaz,  44, 47, 48  ;  and  the  ancient 
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AOA1VIT   contents  aforesaid  were  by  and  through  the  mere  carelessness,  negligence^ 


IHPKEKP- 
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and  default  of  the  said  defendant  and  his  servants  in  that  behalf,  wrong- 
fully  and  unjustly  taken  and  carried  away  by  some  person  or  persons  to 
the  said  plaintiff,  (or '<  to  the  said  plaintiff,  and  E.  F.  his  said  servant  "| 
as  yet  unknown,  and  were,  and  still  are  thereby  wholly  lost  to  the  said 
plaintiff,  to  wit,  at,  &c.  (venue)  aforesaid. — [Add  a  count  for  negUgenee 
generally y  a$  ante,  661,  fourth  count.  Abo  add  a  count  in  trover,  if 
there  be  a  probability  of  supporting  it  in  evidence,  ante,  653. — 5  Airr. 
2825. — 1  Ventr.  223,  and  conclude  as  ante,  596.J 

Againit         Yot  that  whereas  the  said  defendant,  before  and  at  the  time  of  the  com- 
keeper  for  mitting   the    grievance  hereafter   mentioned,  was  an.  innkeeper,  and  did 
refuBtn^     keep  a  common  inn,  for   the  accomodation  of  travelers,  that  is  to  saj,  t 
pUiniS     certain  common  inn,  called,  &c. ;  and  whereas,  whikt  the  said  defendant 
duriDg  the  was  such  innkeeper,  and  so  kept  the  said  inn  as  aforesaid,  to  wit,  on,  be. 
night  (p).  2X,  &c.  {venue)  aforesaid,  the  said  plaintiff  then  and  there,  being  a  travel- 
er, came  and  was  received  by  the   said  defendant  into  the  said  inn,  and 
[*669J    then  and  there  required  the  said  defendant  to  suffer  and  permit  the  said 
plaintiff  to  stay  and  lodge  at  the  said  inn,  for  and  during  the  *night  of  the 
same  day,  and  although  the  said  plaintiff  was  then  and  there  readj  and 
willing,  and  then  and  there  offered  to  pay  the  said  defendant  a  reasonable 
sum  of  money  for  such  lodging,  yet  the  said  defendant  not  regarding  bis 
duty  as  such  innkeeper,  but  contriving,  and  wrongfully  and  unjustly  in- 
tending to  injure  the  said  plaintiff,  and  to  put  him  to  great  trouble  and  ex- 
pense, and  inconvenience,  did  not  nor  would,  at  the  said   time  when  be 
was  so  requested  as  aforesaid,  or  at  any  time   afterwards,  suffer  or  pennit 
the  said  plaintiff  to  stay  or  lodge  at  the  said  inn  as  aforesaid,  during  tbe 
time  aforesaid,  but  wholly  neglected  and  refused  so  to  do,  whereby  the 
said  plaintiff  was  forced  and  obliged   to  quit  the  said  inn,  and  to  go  and 
travel  in  the  night-time  divers,  to  wit,  [Gve]  miles,  in  order  to  procure  a 
lodging  elsewhere  ;    and  upon   that    occasion  the  said    plaintiff  was  by 
means  of  the  said   several  premises  aforesaid,  put  to  great  trouble,  incon- 
venience, and  expense  of  his  monies,  and  was  and  is  otherwise  gready  in- 
jured and  damaged,  to  wit,  at,  &c.  {venue)  aforesaid. 


ATTOR-  ^^^  ^^^^  whereas,  before  and  at  the  time  of  the  committing  of  the  griev- 
iiiEt.  ances  by  the  said  defendant  as  hereinafter  next  mentioned,  the  said  plain- 
Againtt  tiff,  at  the  special  instance  and  request  of  the  said  defendant,  had  retain- 
neyfor'"  ^  *"^  employed  the  said  defendant  as  an  attorney  of  the  court  of  our 
negligent-  said  lord  the  king,  before  the  king  himself,  to  prosecute  and  conduct  a 
\j  con-  certain  action  of  [trover]  in  the  same  court  by  and  at  the  suit  of  tbe  said 
caoMTto*  plaintiff  against  one  E.  F.  for  [taking  away  and  converting  to  his  own  use 
uial  with-  certain  goods  and  chattels  claimed  by  him  the  said  plaintiff  to  be  bis  own 
^vh/*'*''^'  proper  goods  and  chattels,]  for  certain  reasonable  fees  and  reward,  to  be 
^qy  therefore  paid  by  the  said  plaintiff  to  the  said  defendant ;  and  the  said  de- 

(p)  See  tbe  observations,  5  T.  R.  143,  assumpsit  or  case ;  see  the  forms  in  assomp* 

S73.--d  Rep.  32.-2  Lord   Rayra.    909.—  tit,  and  the  notes,  ante,  371  to  3(3,  which 

,  Ante,  667;  and  1   Burn.  J.  2oth  ed.  yol.  i.  wiU  supersede  the  neceisity  of  farther  aotci 

p.  101.  here. 
{q)  The  plaintiff  may  either  declare  in 
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fendant  then  and  there  accepted  and  entered  upon  such  retainer  and  em«  asaivit 
ployment,  to  wit,  at,  &c.  (t;ent£e)  and  thereupon  it  then  and  there  be-  ^Yimi! 
came  and  was  the  duty  of  the  said  defendant  to  prosecute  and  conduct 
the  said  action  in  a  proper,  skilful,  and  diligent  manner.  Yet  the  said 
defendant  not  regarding  such  his  duty  or  his  said  retamer  and  employment, 
but  contriving  and  intending  to  injure  and  aggrieve  the  said  plaintiff  in 
this  behalf,  did  not  nor  would  prosecute  or  conduct  the  said  action  in  a 
proper,  skilful,  or  diligent  manner,  and  on  the  contrary  thereof  prosecuted 
and  conducted  the  same  action  to  trial  in  so  imr  roper,  unskilful,  and  neg- 
ligent a  manner  [in  not  having  a  certain  instrur.^^*  ht^c^-^  then  prepar- 
ed by  the  said  defendant,  and  purporting  to  be  a  sale  and  assignment  of 
the  said  goods  and  chattels  by  the  said  E.  F.  to  the  said  plaintiff,  stamp- 
ed according  to  law,  so  that  the  same  might  have  been  given  in  evidence 
on  the  said  trial  of  the  said  action,]  that  the  said  plaintiff  by  the  said 
neglect  and  default  of  the  said  defendant  in  that  behalf  was  [hindered 
and  prevented  from  giving  the  same  instrument  in  evidence  upon  the  trial 
of  the  said  cause,]  and  by  reason  thereof  was  afterwards,  to  wit,  on,  &c. 
/day  of  nonsuit  or  about  it)  at,  &c.  (t;eni«e)'  aforesaid,  compelled  to  suf- 
fer himself  the  said  plaintiff  to  be  nonsuited  in  the  said  action  whereby 
he  the  said  plaintiff  was  not  only  hindered  and  prevented  from  recovering 
bis  said  damages  from  the  said  E.  F.  by  reason  of  [his  taking  away  and 
converting  the  said  goods  and  chattels]  as  aforesaid,  but  hath  also  been 
forced  and  obliged  to  pay  and  bath  paid  to  the  said  E.  F.  a  large  sum  of 
money,  to  wit,  the  sum  of  £100  for  his  costs  and  charges  in  and  about 
his  defense  of  the  said  action,  and  hath  also  paid  to  the  said  defendant 
another  large  sum  of  money,  to  wit,  the  sum  of  £100  for  his  costs  and 
charges  for  the  prosecution  and  conduct  of  the  said  action,  to  wit,  at,  &c. 
(venue)  aforesaid. — [Add  the  following  general  count.] 

And  whereas  also,  before  and  at  the  time  of  the  committing  of  the  ^n^^al 
grievances  by  the  said  defendant  hereinafter  mentioned,  the  said  plaintiff,  Minji^n 
at  the  special  instance  and  request  of  the  said  defendant,  had  retained  and  attorney, 
employed  the  said  defendant  as  an  attorney  of  the  court  of  our  lord  the  *or  impro- 

DCrlV  COQ 

king,  before  the  king  himself,  [or  if  in  C.  P.  instead  of  the  words  ^^  be-  ducting 
fore  the  king  himself,"  say  ^<  of  the  bench,"]  to  prosecute,  conduct,  and  ^n  action, 
manage,  a  certain  action  in  the  said  court  by  and  at  the  suit  of  the  said 
plaintiff  against  one  E.  F.  for  the  recovery  of  a  certain  sum  of  money, 
to  wit,  the  sum  of  £ —  [state  a  sufficient  sum]  then  alleged  and  claimed 
by  the  said  plaintiff  to  be  due  and  owing  to  him  from  the  said  E.  F.  [or 
if  not  for  a  debt,  but  for  damagesy  say  "  for  the  recovery  of  certain  da- 
mages amounting,  to  wit,  to  the  sum  of  £ — "  (state  enough)  <'  then  and 
there  alleged  and  claimed  by  the  said  plaintiff  to  have  been  sustained  by 
him  by  reason  of  certain  acts  and  wrongs  before  then  done  and  committed 
by  the  said  E.  F.  to  the  said  plaintiff's  damage,"]  for  fees  and  reward  to 
tlie  said  defendant  in  that  behalf ;  and  the  said  defendant  then  accepted 
and  entered  upon  such  retainer  and  employment,  to  wit,  at,  ^c.  (venue), 
and  thereupon  it  then  and  there  became  and  was  the  duty  of  the  said  de- 
fendant to  prosecute,  conduct,  and  manage  the  said  action  with  due  and 
proper  care,  skill,  and  diligence.  Yet  the  said  defendant  not  regarding 
such  his  duty  or  his  said  retainer  and  employment,  but  contriving  and  in-  ^ 
tending  to  injure  and  aggrieve  the  said  plaintiff  in  this  behalf,  did  not  nor 
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AflAimr   would  prosecute,  conduct  or  manage  the  said  action  with  due  and  proper 
▲TToft*    ^^^^^  ^i^m^  ^^j  diligence,  and  on  the  contrary  thereof  prosecuted,  coaducU 
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ed,  and  managed  the  said  action  in  such  a  careless,  unskilful,  undue  and 
improper  manner,  and  with  such  want  of  due  and  proper  care,  skill,  and 
diligence  in  that  behalf,  that  the  said  action  afterwaids,  to  wit,  on,  be. 
(day  of  nonsuit  or  aboiU  it)  to  wit,  at,  &c.  (venue)  aforesaid,  became  and 
was  rendered  wholly  abortive  and  of  no  avail,  and  the  said  plaintiff  then 
and  there  was  forced  and  obliged  to  be  and  he  then  and  there  was  non- 
suited [or  if  a  verdict  found  against  him  or  othenoise,  state  the  fact  short' 
ly  accordingly,]  whereby  the  said  plaintiff  was  and  hath  been  hitherto  not 
only  hindered  and  prevented  from  recovering  his  said  debt  [or  "  damage"] 
from  the  said  E.  F.  but  is  likely  to  lose  the  same,  and  also  hath  been 
forced  and  obliged  to  incur  and  pay,  and  hath  incurred  and  paid,  to  the 
said  E.  F.  a  large  sum  of  money,  to  wit,  the  sum  of  [£100J  (state  enmgK) 
for  his  costs  and  charges  in  and  about  his  defense  to  the  said  acUoD,  and 
hath  also  incurred  tlie  loss  of  and  paid  to  the  said  defendant  another  laige 
sum  of  money,  to  wit,  the  sum  of  [£100 J  for  the  said  plaintiff's  costs 
and  charges  in  and  about  the  prosecuting  and  conducting  the  said  action, 
to  wit,  at,  &c.  (venue)  aforesaid. 

Against  Fof  ^^^  whereas,  before  and  at  the  time  of  the  conunitting  of  tfaa 

an  attor-    grievances  by  the  said  defendant  as  hereinafter  next  mentioned,  to  wit, 

nof '  UB-  *^°'  ^^'  (^''y  ^f  ^^'^*'*^^  ^f  defendant  or  about  it)  the  said  plaintiff  bad 
ingarafii-  Contracted  and  agreed  with  certain  persons,  to  wit,  E.  F.  and  G.  H.  ibr 
cient  title  the  purchase  from  them  of  certain  tenements  and  premises,  with  the  ap* 
tate"  **""  purtenances,  situate  in  the  county  of  I —  in  fee  simple,  at  and  for  a  large 
bought  by  sum  of  money,  to  wit,  &c.  to  be  therefore  paid  for  the  same,  which  said 
plaintiffto  tenements  and  premises,  with  the  appurtenances,  the  said  E.  F.  and  G. 
veyed  to  ^^  ^^^  assumed  to  have  sufficient  power  to  sell  and  convey  to  the  said 
him,  per  plaintiff  in  fee  simple,  to  wit,  at,  &c.  And  thereupon  heretofore,  to  wit, 
^^fd^not  ^°  ^^^  ^^y  ^^^  y^^  aforesaid,  at,  &c.  (venue)  aforesaid,  the  said  plaiatiff, 
re-ieUit  &t  the  special  instance  and  request  of  the  said  defendant,  retained  and 
(<}•  employed  the  said  defendant  as   an  attorney,  to  ascertain  the  title  of  the 

said  E.  F.  and  6.  H.  to  the  said  tenements  and  premises,  with  the  appiu"* 
tenances,  and  to  cause  and  procure  an  estate  and  interest  therein,  in  fee 
simple,  to  be  duly  conveyed  by  the  said  E.  F.  and  G.  H.  to  the  said 
plaintiff  for  reasonable  fees  and  reward  to  the  said  defendant  in  that  be- 
half, in  a  reasonable  time  then  next  followbg :  and  the  said  defendant 
then  accepted  and  entered  upon  such  retainer  and  employment,  to  wit, 
at,  he.  (venue).  And  thereupon  it  then  and  there  became  and  was  the 
duty  of  the  said  defendant,  under  and  by  virtue  of  the  said  retainer,  to 
use  due  endeavors  to  cause  and  procure  a  good  and  sufficent  tide  to  the 
fee  simple  of  and  to  the  said  tenements  and  premises,  with  the  appurte- 
nances, to  be  conveyed  to  the  said  plaintiff  in  a  reasonable  time  then 
next  following.  And  although  a  reasonable  time  for  the  said  defendant 
causing  and  procuring  a  good  and  sufficient  title  as  aforesaid,  hath  long 
since  elapsed,  to  wit,  at,  &lc.  aforesaid,  whereof  the  said  defendant  hath 
always  then  had  notice ;  yet  the  said  defendant,  not  regarding  such  his  dutj 
or  his  said  retainer  and  employment,  but  contriving  and  intending  to  injure, 

(z)  See  the  form  and  notes,  ante,  379. 
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aggrieve,  harass,  and  oppress  the  said  plaintiff  in  this  behalf,  did  oot  nor 
would  use  due  endeavors  to  cause  or  procure  a  good  and  sufficent  title  to 
Ae  fee-simple  of  and  in  the  said  tenements  and  premises,  with  the  appup* 
tenances,  to  be  conveyed  to  the  said  plaintiff,  within  such  reasonable  time 
as  aforesaid,  or  at  any  time  since,  but  hath  hitherto  wholly  neglected  and 
refused  so  to  do ;  and  afterwards,  to  wit,  on,  &c.  at,  &c.  aforesaid,  wrong* 
fiiUy  and  injuriously  caused  and  procured  the  said  plaintiff  to  pay  to  tiie 
said  E.  F.  and  G.  H.  a  large  sum  of  money,  to  wit,  tiie  sum  of  £-*  as 
and  for  the  purchase-money  of  the  said  tenements  and  premises,  with  the 
appurtenances,  without  having  a  good  and  sufficient  tide  to  the  fee*simpU 
of  and  in  the  same,  conveyed  to  the  said  plaintiff,  and  by  reason  of  the 
neglect  and  improper  conduct  of  the  said  defendant  m  that  behalf,  the 
said  plaintiff  hath  not  obtained  a  good  or  sufficient  tide  to  the  said  tene- 
ments and  premises,  with  the  appurtenances,  in  fee  simple,  and  thereby 
bath  been  hindered  and  prevented  from  selling  and  disposing  thereof;  and 
the  said  tenements  and  premises,  with  the  appurtenances,  have  become 
and  are  of  littie  use  or  value  to  the  said  plaintiff,  to  wit,  at,  be.  (venue) 
aforesaid. 

And  whereas  also,  before   and  at  the  time  of  the  committing  of  the  ^^•"^ 
grievances  by  the  said  defendant  as  hereinafter  next  mentioned,  to  wit,  on  agumtta 
&c.  to  wit,  at,  &c.  (venue)  aforesaid,  a  certain  person,  to  wit,  the  said  H.  atioraev 
C.  was  desirous   of  obtaining  from,  the  said  plaintiff  a  loan  of  a  certain  ^'JJJ^,Jf 
sum  of  money,  to  wit,  the  sum  of  [£1000]  upon  interest,  at  and  after  the  iiii«0tic»» 
rate  of  £5  per  cent,  per  annum,  and   then  and  there,  as  a  security  {at  ^<V  ^^* 
the  repayment   thereof,  and  interest  as  aforesaid  to  the  said  plaintiff,  pro- 
posed to  encumber  certain  lands,  tenements,  and  premises,  situate  in  the 
county   of  I.     And   thereupon   heretofore,  to   wit,  on   the  day   and  year 
aforesaid,  at,  &c.  aforesaid,  the  said   plaintiff,  at  the  special  instance  and 
request  of  the  said   defendant,  retained  and  employed   the  said  defendant 
as   an  attorney  for  fees  and  reward  to  him  in  that  behalf,  to  ascertain  the 
title  of  the  said  H.  J.  to  the  said  lands,  tenements,  and  premises,  and  to 
take  due  and  proper  care  that  the  same  should  be  a  sufficient  security  for 
the  repayment  of  the  said   sum  of  money  and  interest.     And  the  said  de- 
fendant then  and  there  accepted  and  entered  upon  such  retainer  and  em- 
ployment, to  wit,  at,  be.  (venue).     And  thereupon  it  then  and  there  be- 
came and  was  the  duty  of  the  said  defendant  to  use   due  and  proper  care, 
skill,  and  diligence  in  and  about  the  ascertaining  the  title  of  tiie  said  H. ' 
J.  to  tiie  said  lands,  tenements,  and  premises,  and  to  take  due  and  pro- 
per care  that  the  same  should  be  a  sufficient  security  for  the  repayment 
of  the  said  sum   of  money  with  interest.     Nevertheless  the   said  plaintiff 
in  fact  saith,  that  the  said   defendant,  not  regarding  such  his  duty,  or  his 
said  retainer  and  employment,  but  contriving  and  intending  to  injure  and 
aggrieve  the   said  plaintiff  in  this  behalf,  did  not  nor  would  take  due  and 
proper  care  to  ascertain  the   titie  of  the   said   H.   J.  to  the  said  lands, 
tenements,  and  premises,  nor  take  due  and  proper  care  that  the  same 
should  be  a  sufficient  security  for    the  repayment  of   the  said   sum   of 
[£1000]  and   interest  thereon.     And  the  said   plaintiff  further  saith,  that 
he,  confiding  in  the  performance  of  the   said  duty  of  the  said  defendant, 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  be.  (venue)  aforesaid, 
did  lend  and  advance  to  the  said  H.  J.  the  said  sum  of  [£1000]  upon  the 
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A9ki9n  security  of  certain  lands,  tenements,  and  premises,  in  the  county  aforesaid, 
^""^^  as  and  for  a  sufficient  security  in  that  behalf;  and  the  said  defendant  then 
and  there,  in  pursuance  of  his  said  retainer,  caused  to  be  prepared  and  ex- 
ecuted a  certain  indenture,  and  certain  securities,  relating  to  the  supposed 
estate  and  interest  of  the  said  H.  J.  in  the  said  lastHfnentioned  lands, 
tenements,  and  premises,  as  and  for  such  sufficient  security  for  the  repay- 
ment of  the  said  sura  of  [£1000]  and  interest  as  aforesaid,  the  same 
being  then  and  there,  by  reason  of  the  said  defendant's  carelessness, 
unskilfulness,  negligence,  and  improper  conduct  in  the  premises,  a  bad 
and  insufficient  security  for  the  repayment  of  the  said  sum  of  [£1000] 
and  interest  as  aforesaid,  to  wit,  at,  be.  aforesaid. 
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For  that  whereas  heretofore,  to  wit,  on,  tac.  at,  be.  (venue)  the  said 
Anintt'a  P^^^Q^^?  &t  tlie  special  instance  and  request  of  the  said  defendant,  had 
broker  then  and  there  retained  and  employed  the  said  defendant  as  the  broker, 
•mplojed  bailiff,  and  agent  of  the  said  plaintiff,  (the  said  defendant  then  being  a 
on  plain-    distraining  broker)    to    seize   and    take  divers    goods  and    chattels,  tbeo 

tiff  8  ten-  being  in  and   upon  certain  premises  situate  in  the  county   of ,  as  for 

ant,  for  |m  j  Jq  ^^^  name  of  a  distress  for  certain  arrears  of  rent,  to  wit,  the  sum 
fence  in  of  [£42 1  then  claimed  by  the  said  plaintiff  to  be  due  and  in  arrear  from 
tfondact-  one  C.  G.  to  the  said  plaintiff,  for  and  in  respect  of  the  said  premises, 
4HMivfi.  ^^^^  ^^  appurtenances,  at  and  for  reward,  to  be  therefore  paid  to  the  said 
whereby  defendant  by  the  said  plaintiff,  and  the  said  defendant  had  then  and  there 
the  goods  accepted  such  retainer  and  employment ;  and  thereupon  it  then  and  there 
to^pUin!^  became  and  was  the  duty  of  the  said  defendant  to  take  due  and  proper 
tiff.  care  of  the  said  goods  and  chattels,  whilst  the  same,  after  having  been  so 

distrained,  should  be  in  his  hands  and  possession  under  the  said  distress, 
so  that  the  said  goods  and  chattels  might  be  appraised,  sold,  and  dbposed 
of  in  satisfaction  of  the  said  arrears  of  rent,  and  the  costs  of  the  said 
distress,  in  due  course  of  law,  if  not  replevied.  And  although  the  said 
defendant,  as  such  broker,  bailiff,  and  agent  of  the  said  plaintiff,  then  and 
there  seized  and  took  the  said  goods  and  chattels  in  and  upon  the  said 
premises,  as  and  for  such  distress  as  aforesaid,  and  then  and  there  had 
the  said  goods  and  chattels  in  his  possession  under  the  said  distress,  and 
therewith  and  thereout  the  said  arrears  of  rent,  and  the  costs  of  the  said 
distress  might  have  been  satisfied,  to  wit,  at,  be.  aforesaid  ;  yet  the  said 
defendant  not  regarding  his  duty  in  that  behalf,  but  contriving  and  intend- 
ing, craftily  and  subtly,  to  deceive  and  defraud  the  said  plaintiff  in  this 
respect,  did  not  nor  would  take  due  and  proper  care  of  the  said  goods 
and  chattels,  whilst  the  same  remained  and  were  in  his  possession  under 
the  said  distress,  and  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at, 
be.  (veniie)  aforesaid,  took  so  little  and  such  bad  care  of  the  said  goods 
and  chattels,  that  by  and  through  the  carelessness,  negligence,  and  im- 
proper conduct  of  the  said  defendant  in  that  behalf,  tlie  said  goods  and 
chattels  were  then  and  there  by  divers  persons,  without  the  knowledge 
and  consent  of  the  said  plaintiff,  wrongfully  removed  and  taken  away 
out  of  and  from  the  said  premises,  and  out  of  the  custody  of  the  said  de- 
fendant, and  became  and  were  secreted  and  wholly  lost  to  the  said  plain- 
tiff, and  the  said  plamtiff  thereby  lost  the  benefit  and  advantage  he  othe^ 
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wise  might  and  would  have  derived  and  acquired  from  the  said  distress,  and  avaivst 
the  said  plaintiff  thereby  hath  been,  and  is  thereby  hindered  and  prevented 
irom  recovering  the  said  arrears  of  rent  so  due  and  owing  to  him  the  said 
plaintiff  from  the  said  C.  6.  and  the  costs  of  the  said  distress,  and  hath  not 
received,  and  is  likely  to  lose  the  said  arrears  of  rent,  to  wit,  at,  bc» 
(venne)  aforesaid.-^And  whereas  also  heretofore,  to  wit,  on  the  day  and  8«eoiid 
year  aforesaid,  at,  &c.  (venue)  aforesaid,  the  said  plaintiff,  at  the  like  spe»  ^i^^iy 
cial  instance  and  request,  had  then  and  there  retained  and  employed  the  ■eningtlM 
said  defendant  for  reward  to  him,  to  make  a  distress  upon  such  goods  and  g^odi. 
chattels  as  the  defendant  might  find  in  certain  other  premises,  for  rent,  to 
wit,  the  sum  of  [£42,]  then  due  from  the  said  G.  6.  as  tenant  of  such 
premises,  to  the  plaintiff,  the  landlord  thereof,  and  the  said  defendant  had 
then  and  there  accepted  such  retainer  and  employment ;  and  thereupon 
it  then  and  there  became  and  was  the  duty  of  the  said  defendant  to  sell 
and  dispose  of  any  goods  and  chattels  he  might  distrain  as  last  aforesaid^ 
and  which  by  law  he  might  be  entitled  to  sell  under  the  said  last'-men* 
tioned  distress  in  a  careful  and  proper  manner,  and  for  the  best  price  he 
could  reasonably  procure  for  the  same,  and  to  render  to  the  said  plaintiff 
a  just,  tmC)  and  reasonable  account  to  the  said  plaintiff  of  the  proceeds 
of  the  said  Iast*mentioned  goods  and  chattels  on  such  sale  thereof,  under 
the  said  last^mentioned  distress,  when  he  the  said  defendant  should  be 
thereunto  requested  ;  and  the  said  plaintiff  avers^  that  the  said  defendant, 
by  virtue  of  the  said  Inst^mentioned  retainer,  did  ailerwards,  to  wit,  on 
the  day  and  year  aforesaid,  at,  &c»  aforesaid,  seise  and  distrain  upon 
divers  goods  and  chattels  then  found  and  being  in  and  upon  the  said  last* 
inentbned  premises,  for  the  said  last-mentioned  arrears  of  rent,  the  said 
last*mentioned  goods  and  chattels  then  being  of  great  value,  to  wit,  of 
sufficient  value  to  satisfy  the  said  last*mentioned  arrears  of  rent,  and  the 
costs  of  the  said  Iast*men tioned  dbtress,  and  that  afterwards,  to  wit,  on, 
&c.  aforesaid,  the  said  defendant  was  legally  entitled  to  sell  the  said  last- 
mentioned  goods  and  chattels  under  the  said  last->mentioned  distress,  to 
wit,  at,  &c.  (venue)  aforesaid,  and  did  accordingly  then  and  there  dis- 
pose of  the  same  for  divers  sums  of  money ;  nevertheless  the  said  de* 
fendant  not  regarding  his  said  last^mentioned  duty,  but  contriving  and  in* 
tending,  craftily  and  subtly,  to  deceive  and  defraud  the  said  plaintiff,  did 
not  nor  would  on  the  occasion  last  aforesaid  sell  and  dispose  of  the  said 
last-mentioned  goods  and  chattels  in  a  careful  and  proper  manner,  and  for 
the  best  price  he  might  reasonably  have  procured  for  the  same,  and  there* 
by  the  said  last*mentioned  goods  and  chattels  then  and  there  fetched 
much  less  than  the  amount  of  the  said  las t*men tioned  arrears  of  rent,  and 
the  costs  of  the  said  last-mentioned  distress,  and  the  said  plaintiff  is  like- 
ly to  lose  the  residue  of  such  arrears  of  rent,  to  wit,  at,  be.  (venue) 
aforesaid ;  and  the  said  plaintiff  further  saith,  that  the  said  defendant 
further  contriving,  as  aforesaid,  hath  not,  although  afterwards,  to  wit,  on 
the.  day  and  year  last  aforesaid,  at,  &c.  (venue)  aforesaid,  requested  by 
the  said  plaintiff  so  to  do,  as  yet  rendered  to  him  a  just  and  true,  or 
reasonable  account  of  the  proceeds  of  the  said  last-mentioned  goods  on 
the  said  sale  thereof,  but  hath  wholly  neglected  and  refused,  and  still  doth 
neglect  and  refuse  so  to  do,  contrary  to  the  said  last-mentioned  duty  of 
the  said  defendant,  to  wit,  at,  be.  (venue)  aforesaid. — ^And  whereas  also  Third 
heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  be.  (venue)  afore-  aoimt,  for 
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laid,  the  said  plaintiff)  at  the  like  special  instance  and  request  of  the  said 
defendant,  had  then  atid  there  retamed  and  employed  the  said  defendant 
(for  reward  to  him)  as  the  bailiff  and  agent  of  the  said  plaintiff,  to  sdze 
and  distrain  upcm  certain  other  goods  and  chattek,  then  being  in  aod 
upon  certain  other  premises,  with  the  appurtenances,  for  a  certain  other 
sum  of  money,  to  wit,  the  sum  of  [£42,]  then  due  and  b  arrear  from  the 
said  C«  G.  to  the  said  plaintiff,  for  rent  of  the  said  last-mentioned  pre- 
mises, and  which  said  last-mentioned  goods  and  chattels  were  then  liable 
to  such  distress,  and  the  said  defendant  had  then  and  there  accepted  and 
entered  upon  such  last-mentioned  retainer  and  employment;  and  there- 
upon  it  then  and  there  became  and  was  the  duty  of  the  said  defendant  to 
Conduct  the  said  last-mentioned  distress  in  a  diligent,  careful,  and  pro- 
per jnanner  ;  and  the  said  plaintiff  avers,  that  the  said  defendant  did  then 
and  there,  under  and  by  virtue  of  the  said  last-mentioned  retainer  and 
em^iloybient,  seize  and  distrain  divers  goods  and  chattels,  then  bdng  io 
and  upon  the  said  last-mentioned  premises,  for  the  said  last-mentioned 
arrears  of  rent,  and  then  and  there,  as  such  bailiff  and  agent  of  the  said 
plaintiff,  had  the  conduct  of  the  said  last-mentioned  distress  ;  nevertbe* 
less  the  said  defendant  not  regarding  his  said  last-mentioned  doty,  but 
contriving  and  intending  craftily  and  subtly,  to  deceive  and  defraud  the 
said  plaintiff  in  this  behalf,  then  and  there  conducted  the  said  last-men- 
tinned  dbtress  m  so  careless,  negligent,  and  improper  manner,  that  bjr 
reason  of  the  carelessness,  negligence,  and  improper  conduct,  and  breach 
of  duty  of  the  said  defendant  in  that  behalf,  the  benefit  of  the  said  last- 
mentioned  distress  became  and  was  wholly  lost  to  the  said  plaintiff,  and 
the  said  lastrmentioned  distress  became  ineffectual  aod  inoperative,  and 
the  said  last-mentioned  arrears  of  rent,  and  the  said  costs  of  the  said  last- 
mentioned  distress,  were  not  satisfied  by  means  of  the  said  last-mentioned 
distress,  as  they  otherwise  might  and  would  have  been,  and  the  said  plain- 
tiff  is  likely  to  lose  the  said  last-mentioned  arrears  of  rent,  to  wit,  at,  &c. 
(vmue)  aforesaid*— -And  whereas  also  heretofore,  to  wit,  on  the  day  and 
year  aforesaid,  at,  &c.  (venue)  aforesaid,  the  said  plaintiff,  at  the  like  spe- 
cial instance  and  request  of  the  said  defendant,  had  then  and  th^e  retain- 
Bd  and  employed  the  said  defendant  (for  reward  to  him)  as  the  bailiff  and 
agent  of  the  said  plaintiff,  to  make  a  distress  for  other  rent,  to  wit,  [£42J 
then  due  from  the  said  C.  6.  to  the  said  plaintiff,  in  respect  of  certain 
other  premises,  and  the  said  defendant  had  then  and  there  accepted  and 
.entered  upon  such  last-m^itioned  retainer  and  onployment,  and  it  then 
and  there  became  and  was  the  duty  of  the  said  defendant  to  use  due  and 
proper  care  and  diligence  in  and  about  the  making  of  the  said  distress  as 
aforesaid  ;  and  the  said  plaintiff  avers,  that  under  the  said  last-mentioned 
retainer  the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  at,  be.  (venue)  aforesaid,  entered  upon  the  said  last-mention- 
/ed  premises  to  make  the  said  last  mentioned  distress,  and  although 
there  then  and  there  wete  on  the  said  last-mentioned  premises  divers  goods 
and  cbattds  which  were  liable  to  be  seized  and  distrained  by  the  said  de- 
fendant, and  which  he  might  have  distrained  for  the  said  last-mentkuied 
Hrrears  of  rent  on  the  occlasion  last  aforesaid,  whereof  the  said  defendant 
then  «nd  there  bad  notice,  and  although  it  then  and  there  was  the  duty 
of  the  said  d^ndant  to  seize  the  said  last-mentaoned  goods  and  chattels 
mmimt  the  ^said  last-mentioned  distress,  yet  the  said  defendant  not  regard- 
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ing  his  duty  in  that  behalf,  but  contriving  and  intendbg  to  deceive  and  AtAiNvr 
injure  the  said  plaintiff,  then  and  there  wrongfully  and  negligently  omit^  ^  *'^^'-'"* 
IckI  to  seize  and  distrain  the  said  last*mentioned  goods  and  chattels  under 
the  said  last-mentioned  distress,  and  wrongfully  and  negligently  seized 
other  goods  and  chattels,  evidently  of  insufficient  value  to  satisfy  the  said 
last«mentioned  arrears  of  rent,  and  (he  expenses  of  the  said  last-mention- 
ed distress,  whereby  the  said  plaintiff  lost  the  benefit  he  might  and  othes^ 
wise  would  have  derived  from  the  said  last-mentioned  distress,  and  the 
greater  part  of  the  said  last-mentioned  arrears  of  rent  is  still  unsatisfied 
to  the  said  plaintiff,  and  he  is  likely  to  lose  the  same,  to  wit,  at,  kc« 
(venue)  aforesaid. 


[Qmmencemewt  as  antey  596.]*— For  that  whereas  heretofore,  to  wit,    AOAiirn' 
on,  inc.  at,  be.  (venue)  the  said  plaintiff,  at  the  special  instance  and  re-   ,'^oebb- 
quest  of  the  said  defendant,  caused  to  be  delivered  to  the  said  defendant,      bal. 
certain  goods  and   chattels,  to  wit,   &c.  [specify  them  according  to  their  A^tinit  a 
exact  descriptioHy  or  ae  in  trover]  of  the  said  plaintiff,  of  great  value,  to  ^^^^^jj^^^r 
wit,  of  the   value  of  £ —  to  be  by  the  said  defendant,  ^[here  state  shortly  without 
the  purpose  for  which  the  goods  were  delivered^  as  tkiUy  mutatis  mutandis,  reward, 
aafely  and  securely  loaded  on  board  a   certain  ship  or  vessel  at,  he.  for  ^Iqcc    ' 
the  said  plaintiff,]  for  reasonable  reward    (6)  to  the  said  defendant  in  that  euting 
behalf,  and  the  said  defendant  then  and  there  had   and   received  the  said  particular 
goods  and  chattels  for  the  purpose  aforesaid. — ^Yet  the  said  defendant  not  baUment^ 
TOgarding  his  duty  in  that  behalf,  afterwards,  to  wit,  on  the  day  and  year  («)• 
aforesaid,  at,  &c.  (venwe)   aforesaid,  by  himself  and   his  servants  in  that   p^TO] 
bdalf,  conducted  himself  so    carelessly,  negligently,  and   improperly,  in 
and   about  the  [loading  of   the  said  goods    and  ^battels  on  board    the 
said  ship    or  vessel,]    that  by   and  through   the  mere  negligence  and 
improper  conduct  of  the  said  defendant  and  his  servants  in  that  behalf, 
the  said  goods  and  chatteb   then    and   there  became  and  were  greatly 
hroken,  damaged,  and  destroyed,   and  wholly  lost  to  the  said  plaintiff, 
to  wit,  at,  &c.  (venue)  aforesaid. — [Add  the  general  count  ^or  negligence j 
poety  671.  — L  is  advisable  in  general  against  a  bailee  io  add  a  county 
stating  that  the  defendant  ^^  had  the  loading  of  the  hogshead,  fyc"  or  the 
performance  of  the  matter  which  it  was  his  duty  to  performy  which  count 
snay  be  framed  as  in  Govett  v*  Radnidgey  3  Easty  62 ;  and  if  there  be 
any  evidence  of  a  conversiony  a  count  in  trover  should  be  addedy  and  con^ 
€iude  as  antCy  596.] 

(a)  See  the  aae  of  declaring  in  case  in-  tain  boara,  piga,  &c.  to  be  taken  care  of  by 

•tead  of  assampsit,  ante,  651  ;  as  to  the  dif-  defendant  for  plaintiff,  for  reward  to  him, 

lerent  description  of  bailees,  ante,  333,  and  defendant  in  consideration  thereof,  nnder- 

the  aeveral  forms,  334  (o  342,  which  ma/  took  and  agreed  with  the  said  plaintiff  to 

be  readily  altered  to  a  declaration  in  case,  take   care  of  the  boars,   Ac.  and  re-deliver 

See    other    printed   forms,    ante,  651. — 8  the  same  on  request.    Held,  on  motion  in 

Wentw.    Index,  22,  Morg.  422,  426,  445.  arrest  of  judgment,  that  this  was  a  count  in 

Care  should  be  taken  not  to  frame  the  count  assumpsit,  and  could   not  be  joined  with 

in  such  a  way  as  to  make  it  in  assutaipsit,  counts  in  case.    6  B.  db  C.  268. 

and  then  adding  a  count  in  case  or  trover,  (b)  If  no  reward   were  to  be  paid,  this 

for    that    would  constitute  a   mi^oinder.  should  be  omitted,  Cogffs  v.  Bernard,  2  Ld. 

Thus,  in  a  declaration  in  mm,  one  count  iUym.  909^1  Hen.  Bla.   158.^5  T.  R. 

•tated  that  plaintiff,  at  request  of  defend.  143 ;  ante,  344,  as  to  mandatum  being  tha 

ant,  had  eaued  to  be  delivered  to  him  eer-  second  description  of  bailment. 
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AOAiKfT  For  that  whereas  heretofore,  to  wit,  on,  &c.  at,  &c.  (venue)  tbe  nid 
iVoek"  pls^intiff,  at  the  special  instance  and  request  of  the  said  defendant,  had 
R4L.  caused  to  be  delivered  to  the  said  defendant,  divers  goods  and  chattds,  to 
A^aiott  a  wit,  [a  certain  chair,  and  the  dressing  and  furniture  belonging  to  the  same,] 
^*thoat  ^^  ^^®  ^^  plaintiff,  of  great  value,  to  wit,  of  the  value  of  £ —  of  lawful 
reward,  money  of  Great  Britain,  to  be  taken  care  of  and  safely  and  securely  kept 
for  not  by  the  said  defendant  for  the  said  plaintiff,  and  to  be  re^delivered  bj  the 
eare'of  ^^^^  defendant  to  the  said  plaintiff,  when  the  said  defendant  should  be 
goods, and  thereunto  afterwards  requested ;  and  the  said  defendant  then  and  there 
re-deliT-  had  and  received  the  said  goods  and  chattels  for  the  purpose  aforesaid, 
requeflT  ^"^  ^^  thereupon  then  and  there  became  and  was  the  duty  of  the  said 
(c).  defendant  to  take  due  and  proper  care  of  the  said  goods  and  chattels,  and 

[^71]  safely  and  Securely  keep  the  same  for  the  said  plaintiff,  and  to  re-deliFcr 
the  same  to  the  said  plaintiff  when  he  the  said  defendant  should  be  there- 
unto afterwards  requested.  And  although  the  said  defendant  was  aiW- 
wards,  to  wit,  on  the  day  and  year  aforesaid,  at,  be;  (yentie)  aforesaid, 
requested  by  the  said  plaintiff  to  re-deliver  the  said  goods  and  chattels  to 
the  said  plaintiff,  yet  the  said  defendant,  not  regarding  his  duty  in  that 
behalf,  but  contriving  and  fraudulently  intending  craftily  and  subtly  to  de- 
ceive and  defraud  the  said  plaintiff  in  this  behalf,  did  not  nor  would  take 
due  and  proper  care  of  the  said  goods  and  chattels,  or  safely  or  securely 
keep  the  same,  or  any  part  thereof,  for  the  said  plaintiff,  nor  did  nor 
would,  when  he  was  so  requested  as  aforesaid,  or  at  any  time  before  or 
afterwards,  re*deliver  the  same  to  the  said  plaintiff,  but  on  the  contraiy 
thereof,  the  said  defendant  so  carelessly  behaved  and  conducted  himself 
with  respect  to  the  said  goods  and  chattels,  and  took  so  little  and  such 
bad  care  thereof,  that  by  and  through  the  carelessness,  negUgence,  and 
improper  conduct  of  the  said  defendant,  the  said  goods  and  chattels  be- 
ing of  the  value  aforesaid,  afterwards,  to  wit,  on  the  day  and  year  afore- 
g^Qotid  s^id)  became  and  were  wholly  lost  to  the  said  plaintiff,  to  wit,  at,  be. 
oonnt  for  (venue)  aforesaid.  -^  And  whereas  also,  heretofore,  to  wit,  on  the  day  and 
care*of*"^  year  aforesaid,  at,  &c.  (venue)  aforesaid,  the  said  defendant,  at  his  speciil 
(enerallj-  instance  and  request,  had  the  care  of  certain  other  goods  and  chattels,  to 
wit,  goods  and  chattels  of  the  like  number,  quantity,  quality,  descriptioOy 
and  value,  as  those  in  the  said  first  count  mentioned,  of  the  said  plaintiff; 
and  thereupon  it  then  and  there  became  and  was  the  duty  of  the  said  de- 
fendant, whilst  he  so  had  the  care  of  the  said  goods  and  chattels,  to  take 
due  and  proper  care  thereof.  Yet  the  said  defendant,  not  regarding  his 
duty  in  that  behalf,  did  not  nor  would  whilst  he  so  had  the  care  of  the 
said  last-mentioned  goods  and  chattels,  take  due  and  proper  care  of  the 
same,  but  wholly  neglected  so  to  do,  and  took  such  bad  care  thereof,  that 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  the  said  last-^meotioDed 
goods  and  chattels  became  and  were  greatly  damaged  and  injured^  and 
wholly  lost  to  the  said  plaintiff,  to  wit,  at,  be.  (venue)  aforesaid.  [Third 
count  in  trover.] 

AgainBt         For  that  whereas  heretofore,  to  wit,   on,  &c.   at,  &c.  (yemi£)  the  said 
the  bailee  plaintiff,  at  the  special  instance  and  request  of  the  said  defendant,  deliFe^ 

(e)  See  the  notee  to  the  preeeding  form. 
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ed  to  the  said  defendant  a  certain  indenture  of  lease  of  certain  premises,    a«aivw 

with  the  appurtenances,  ^situate  in  the  county   of of  great  value,  to  iVok"* 

wit,  of  the  value  of  £ —  to  be  taken  care  of,  and  safely  and  securely      ral. 
kept  by  the  said  defendant  for  the  said  plaintiff,  and  to  be  re-delivered  by  ^  ^ 

the  said  defendant  to  the  said  plaintiff,  when  he  the  said  defendant  should  iDs^t, 
be  thereunto  afterwards   requested.     And  the  said   defendant  then  and  whereby 
there  had  and  received   the  said  lease,  for  the  purpose  aforesaid.     Yet  the  |[^„  o{,ii«. 
said  defendant,  not  regarding  his  duty  m  that  behalf,  afterwards,  to  wit,  on  ed  to  ex- 
tbe  day  and  year  aforesaid,  at,  be.   (venue)  fraudulently  and  unlawfully  ?^^^  ^o- 
pawned  and  delivered  the  said  lease  to  a  certain  person,  to  wit,  to  one  L  ^^^' 
B.  as  a  pledge  and  security  for  the  payment  of  a  large  sum  of  money, 
to  wit,  the  sum  of  £ —  to  the  said  L  B.  by  the  said  defendant ;  and  the 
said  plaintiff,  by  means  of  such  fraudulent  and  improper  conduct  of  the 
said  defendant,  and  in  order  to  procure  a  return  of  the  said  lease,  after^ 
wards,  to  wit,  on,  &c.  at,  &c.  (venue)  was  forced  and  obliged  to,  and  did 
commence  and  prosecute  a  certain  suit  in  the  Court  of  Exchequer  of  our 
said  lord  the  king,  at  Westminster,  in  the  county  of  Middlesex,  against 
the  said  I.  B.  and  against  certain  other  persons,  to  wit,  &c.  and  such  pro- 
ceedings were  thereupon  had,  in  order  to  regain  the  possession  of  the  said 
lease,  that  he  the  said   plaintiff  was  forced  and  obliged  to,  and  did  neces- 
sarily lay  out  and  expend  divers  large  sums  of  money,  amounting  in  the 
whole  to  the  sum  of  £ —  in  and  about  the  costs  and  expenses  of  the  suit, 
and  the  procuring  the   said  lease  to  be  delivered  to  him  as  aforesaid,  to 
wit,  at,    &c.    (venue)    aforesaid.  —  [Second  count  in  trover,  stating   the 
method  of  conversion  to  be  by  pledging,  fyc,   and  the  obligation  of  ex* 
pending  large  sums  of  money, ^~*  T%ird  count  in  trover  generally.] 

For  that  whereas  the  said  defendant,  before  and  at  the  time  of  commit-  Anintt  a 
ting  the  greivances  hereinafter  next  mentioned,  was  a  miller,  to  wit,  at,  miilfr,  for 
&c.  (venue)  and  thereupon  heretofore,  to  wit,  on,   &c.  at,  &c.  aforesaid,  ^rn'llent 
the  said  plaintiff  caused   to  be  delivered   Dp  the  said  defendant  a  large  him  to  bo 

quantity,  to  wit, loads,  contabing  respectively  a  large  quantity,  to  ^.®?"^ 

wit,  [four  measures  of  wheat]  of  the  said  plaintiff,  of  great  value,  to  wit,  corn  of  in- 
of  the  value  of  £ —  of  lawful  money  of  Great  Britain,  to  be  ground  by  f<?rior 
the  said  defendant,  as  such  miller  as  aforesaid,  for  the  said  plaintiff,  for  4*^*^* 
certain  reasonable  reward  to  be  therefore  paid  by  the  said  plaintiff  to  the 
said  defendant ;  and  although  the  said  defendant  then  and  there  accepted 
and  received  the  said  wheat  of  and  from  the  said  plaintiff,  for  the  said 
purpose  as  aforesaid,  yet  the  said  defendant,  not  regarding  his  duty  b  that 
behalf,  but  contriving  and  falsely  and  fraudently  intending  to  injure  the 
said  plaintiff,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c. 
(venue)  aforesaid,  wrongfully  and  injuriously  converted  and  disposed  of  a 
great  part,  to  wit,  [five  loads]  of  the  said  wheat,  of  great  value,  to  wit, 
of  the  value  of  £—  to  his  own  use,  and  also  then  and  there  falsely,  de- 
ceitfully, wrongfully,  and  injuriously,  mixed  with  the  residue  of  the  said 
wheat  of  the  said  plaintiff,  divers  large  quantities  of  other  wheat,  of  bad, 
smutty,  and  inferior  quality  to  the  said  wheat  of  the  said  plaintiff,  and 
caused  and  procured  the  said  wheat,  so  mixed  as  aforesaid,  to  be  ground 
together,  by  means  whereof  the  said  plaintiff  was  not  only  deprived  and 
defrauded  of  the  said  wheat  which  the  said  defendant  so  converted  and  dis- 
posed of  to  his  own  use  as  aforesaid,  but  also  by  means  of  the  premises. 
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A«Aft0T   the  residue  of  tbe  said  wheat  of  tiie  said  platntiff  ttien  and  there  became 
i/«Rirc«  ^^  ^^^  greatly  spoiled  and  lessened  in  value,  and  rendered  of  Utde  use 
BAL.      and  value   to  the  said  plaintiff,  to  wit,  at,  be.  (venue)  aforesaid.    And 
Second      whereas  also,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c. 
count.        (y^nue)  the  said  plaintiff,  at  the  special  instance  and  request  of  the  said 
aefendant,  caused    to  be  delivered  to  the  said  defendant  a  certain  other 
large  quantity,  to  wit,  [ten  loads]  of  other  wheat  of  the  said  plaintiff,  of 
great  value,  to  wit,  of  the  value  of  £ —  to  be  ground   by  the  said  defend- 
ant for  the  said  plaintiff.     Yet  tlie  said  defendant,  not  regarding  his  iutf 
in  that  behalf,  but  contriving  and  falsely  and  fraudulently  intending  to  in- 
jure and  damnify  the  said  plaintiff,  afterwards,  to  wit,  on  the  day  and  yesr 
aforesaid,  at,  be.  (venue)  wrongfully  and  injuriously  converted  and  dispos- 
ed of  a  great  part,  to  wit,   [five  loads]  of  the  said  last-mentioned  wheat, 
the  same  being  of  great  value,  to  wit,  of  the  value  of  £ —  to  his  own 
use,  and  also  then  and  there  wrongfully  and  injuriously  caused  and  pro- 
cured to  be  mixed  with  the  residue  of  the  said   last-mentioned  wheat,  di- 
vers large  quantities  of  wheat  of  an  inferior  quality  to  the  said  last-men- 
tioned wheat  of  the  said  plaintiff,  by  means  whereof,  the  said    plaintif 
was  not  only  deprived  and  defrauded  of  the  said   last-mentioned   wheat, 
which  the  said  defendant  so  converted  and  disposed  of  to  his  own  use  as 
aforesaid,  but  also,  by  means  of  tbe  premises,  the  residue  of  the  said  last- 
[•573]    mentioned  wheat  of  the  said  plaintiff,  became  *^nd  was  greatly  spcriled 
and  lessened  in  value,  and  rendered  of  little  use  or  value  to  the  said  plain- 
tiff, to  wit,  at,  be.  (ventte)  aforesaid. — [Third  count  in  trover. 

Against  YoT  that  whereas  the  said  plaintiff  heretofore,  and  before  and  at  the 
ceptor'of  a  ^^^  ^^  ^®  committing  of  the  grievances  hereinafter  mentioned,  was  lav- 
bill  of  ex-  fully  possessed  of  and  entitled  unto  a  certain  bill  of  exchange,  bearing 
for^eiroel-  ^*^®'  ^^'  *°^  drawn  by  one  E.  M.  upon  and  accepted  by  the  said  de- 
ling his  fendant,  and  whereby  the  said  E.  M.  then  and  there  required  the  said  ie* 
accept-      fendant,  three  months  after  4ate  thereof,    to   pay   to  the   order  of  him 

wiimbr    ^^  ^^^^  ^'  ^'  ^^  ^™  ^^  ^ —  ^°^  ^^^  ^^^  defendant  then  and  there 
plaintiff     accepted  the  said  bill  of  exchange,  and  which  said   bill  of  exchange  had 
could  not  jj^n  duly  indorsed  and  delivered  by  the  said  E.  M.  to  the  said  plaintiff; 
STll  dit^      ^ncl  the  said  plaintiff,  by  reason  thereof  became  and   was  lawfully  entitled 
counted,    to  receive  the  money  in  the  said  bill  of  exchange  specified,  when  the  same 
should  become  due  and  payable,  according  to  the  tenor  and  effect  there- 
of;  and  whereas  also,  afterwards,  and  after  the  said  bill  of  exchange  vas 
so  accepted  by  tbe  said  defendant,  and  indorsed   to   the  said   plaintiff  as 
aforesaid,  and  before  the  same  became   due  and  payable,  according  to  tbe 
tenor  and  effect  thereof,  to  wit,  on,  be.  at,  &c.  (venue)  aforesaid,  the  said 
platntiff  applied  to  and  was  then  treating  and  about  to  agree  with  one  G. 
H.  for  the  discounting  of  the  same  bill  of  exchange  by  the  said  G.  H.  for 
the  said  plaintiff;  and  thereupon,  previous  to  the   agreement  for  discoant- 
ing  the  said   bill  of  exchange   being  entered   into  and  finally  concluded, 
the  said  plaintiff  suffered  and  permitted  the  said  G.   H.  to  take  the  said 
bill  of  exchange,   in  order   that  the  said  G.  H.   might  make  inquiries  of 
and  concerning   the  same ;    and   the  said  plaintiff  further  saith,  that  tlie 
said  defendant,  whilst  the  said  G.    H.  so  had  the  said  bill  of  exchange  in 
his  possession  and  custody  for  the  purpose  aforesaid,  to  wit,  on,  be.  at, 
&c.  (venue)  aforesaid,  contriving  and  intending  to  bjuie  the  said  plaintif 
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and  to  binder  tnd  prevent  the  said  plaintiff  £pom  getting  the  said  bill  of 
exchange  discounted,  or  otherwise  transferring  tibe  same^  wrongfully  and 
unjustly,  and  without  any  reasonable  cause  whatever,  and  witbrnit  the  li^ 
cense  or  consent,  and  against  the  will  of  the  said  plabtiff,  defaced,  erased, 
and  cancelled  his  said  acceptance  of  the  said  bill  of  exchange ;  by  means 
whereof  the  said  bill  of  exchange  became  aod  was  of  much  len  value 
than  it  otherwise  would  have  been  to  the  said  plaintiff,  and  the  said  plaiiH 
tiff  hath  ^ence  hitherto  been  wholly  unable  to  get  discounted,  or  other-  p*(SM] 
wise  to  transfer,  the  said  bill  of  exchange,  and  the  same  hath  become  and 
is  of  no  use  or  value  to  the  said  plaintiff,  and  the  said  plaintiff  hath  been 
and  is,  by  means  of  the  premises,  otherwise  greatly  injured,  to  wit,  at,  &c* 
(venue)  aforesaid.^ And  whereas  also  heretofore,  to  wit,  on,  &c.  at,  &c«  S^^^oad 
(venve)  the  said  plaintiff  was  lawfully  entitled  to  receive,  when  due,  the  nora^Wa. 
payment  of  a  certain  sum  of  money,  to  wit,  the  sum  of  £^  payable  by  •rwL 
virtue  of  a  certain  other  bill  of  exchange,  then  indorsed  to  the  said  plain* 
tiff,  and  accepted  by  the  said  defendant.  Yet  the  said  defendant,  contriv- 
ing to  injure  the  said  plaintiff,  afterwards,  and  before  the  said  last-men* 
tioned  bUl  of  exchange  became  due  and  payable,  and  whilst  the  said 
plaintiff  was  entitled  to  the  said  last-^nentioned  bill  of  exchange,  to  wit, 
on,  &c.  at,  &c.  (vemui)  aforesaid,  wrongfully  and  injuriously,  and  without 
the  license  or  consent  of  the  said  plaintiff,  cancelled  and  erased  the  ao* 
ceptance  by  the  said  defendant,  before  then  made  on  the  said  kst-mea- 
tioned  bill  of  exchange,  by  means  whereof  the  said  plaintiff  hath  been 
prevented  and  is  unable  to  negotiate  the  said  last-mentiooed  bill  of  ex* 
change,  and  the  same  hath  become  and  is  of  little  or  no  value  to  the  said 
plabtiff,  to  wit,  at,  &c.  (vemue)  aforesaid. — [Aid  a  cmmt  in  trover  far 
the  bill] 

For  that  whereas  heretofore,  to  wit,  on,  &c.  at,  &c.  (venue)  it  was  agreed  f^^^^* 
between  the  said  plaintiff  and  the  said  defendant,  that  the  said  defendant  and  mU- 
sbould  lend  unto  the  said  plaintiff  a  certain  sum  of  money,  to  wit,  the  sum  ingt  be- 
of  £ —  of  lawful  money  of  Great   Britain,  to  be  retomed  when  the  said  f^Q^/^ 
plaintiff  should  be  thereunto  requested  ;  and  that  a  certain  [cow  with  calf,  pajment, 
and  a  certain  yearling  calf,]  of  great  value,  to  wit,  of  the  value  of,  fac.  *  ^^ 
of  the  said  plaintiff,  should  be  a  security  to  the  said  ctefendant  for  the  ^J^  j^. 
repayment  of  the  said  sum  of  money,  when  the  said  defendant  should  re*  posited 
quire  the  same,  but  that  the  said  [cow  with  calf,  and  the  said  yearling  ^'^  jj'V 
calf,]  should  remain  in  the  possession  of  the  said  plaintiff  until  such  de*  as  a  teeo^ 
fault,  and  that  after  such  de&ult  the  said  defendant  should  have  power  ritjr  for 
and  authority  to  take  away  frcHn  the  possession  of  the  said  jdaintiff,  and  ^„^^* 
to  dispose  of  the  said  [cow  with  calf,  and  yearling  calf ;]  and  the  'said  pUiutiff  of 
plaintiff  further  saith,  that  afterwards,  to  wit,  on  the  day  and  year  afore-  ^  >um  of 
said,  at,  be.  (yenue)^  the  said  defendant  lent  and  advanced  the  said  sum  of  ^  f^tiue 
£ —  to  the  said  plaintiff,  on  the   terms  aforesaid ;  and  that  afterwards,  daj. 
to  wit,  on,  be.  at,  be.  *(venue)  the  said  defendant  did  give  notice  to  the    rtg'YRi 
said  plaintiff  to  repay  the  said  sum  of  £— -  on  or  before  the  — —  day    ■-        * 

of ,  &c. ;  yet  the  said  defendant,  contriving  and  intending  to  injure 

the  said  plaintiff  in  this  behalf,  before  the  said day  of ,  be. 

the  time  so  appointed  by  the  said  defendant  for  the  repayment  of  the  said 
sum  of  money,  to  wit,  on,  be.  at,  be.  (venue)  did  wrongfully  and  unjust- 
ly take  and  drive  away  the  said  [yearhng  calf,  and  cow  with  her  calf,] 
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and  from  and  out  of  the  possession  of  the  said  plaintiff,  and  did  seD  and 
dispose  of  the  same  for  certain  small  sums  of  money,  and  converted  and 
disposed   thereof  to  his  own  use,  although  the  said  plaintiff,  afterwards^ 

and  before  the  said day  of to  wit,  on,  &c.  at,  fee.  (venue) 

aforesaid,  was  ready  and  wUlbg,  and  then  and  there  tendered  and  offered 
to  pay  to  the  said  defendant  the  said  sum  of  £ —  whereby  the  said  plain- 
tiff hath  been  and  is  greatly  injured,  to  wit,  at,  be*  (venue)  aforesaid.— 
And  whereas  also,  at  the  time  of  the  committing  the  grievances  hereio* 
after  next  mentioned,  it  had  been  agreed  between  the  said  plaintiff  and 
defendant,  that  a  certain  [cow  with  calf,  and  a  certain  yearling  calf,]  should 
stand  as  a  security  to  the  said  defendant  fw  the  payment  to  him  by  the 
said  plaintiff  of  a  certain  sum  of  money,  to  wit,  the  sum  of  £ —  wbea 
he  the  said  defendant  should  require  payment  of  the  same,  to  wit,  at,  (ve- 
nue)  aforesaid.  Yet  the  said  defendant,  contriving  and  intending  to  in- 
jure tlie  said  plaintiff  in  this  behalf,  before  the  time  appointed  by  the  said 
defendant  for  the  payment  by  the  said  plaintiff  of  the  said  lastHoaentioned 
sum  of  £ —  had  elapsed,  to  wit,  on,  fee.  at,  fee.  (venue)  afc^esaid,  sold 
and  disposed  of  the  said  [cow  with  calf,  and  the  said  yearling  calf,]  and 
converted  and  disposed  thereof  to  his  own  use,  whereby  the  said  plaintiff 
hath  been  and  is  greatly  injured,  to  wit,  at,  fee.  (venue)  aforesaid. — ^And 
whereas  also  the  said  plaintiff,  heretofore,  to  wit,  on,  fee.  at,  fee.  (oetme) 
at  the  special  instance  and  request  of  the .  said  plaintiff,  caused  to  be  de- 
livered to  the  said  plaintiff  a  certain  [cow,  fee.]  of  the  said  plaintiff,  of  great 
value,  to  wit,  of  the  value  of  £—  to  be  by  the  said  defendant  kept  as  a 
security  for  a  certain  sum  of  money,  to  wit,  the  sum  of  £—  of  like  law- 
ful money,  to  be  paid  by  the  said  plaintiff  to  the  said  defendant ;  and  al- 
though the  said  defendant  then  and  there  received  the  said  [cow,  fee]  for 
the  purpose  aforesaid,  yet  the  said  defendant  not  regarding  his  duty  in 
that  behalf,  afterwards,  to  wit,  on,  fee.  at,  fee.  (venue)  without  the  license 
and  consent  of  the  said  plaintiff,  wrongfully  and  injuriously  *did  sell  and 
dispose  of  the  said  [cow,  fee]  whereby  they  were  wholly  lost  to  the  said 
plaintiff,  to  wit,  at,  fee.  (venue)  aforesaid. — [Fourth  count  m  trover,] 

For  that  whereas  the  said  defendant,  before  and  at  the  several  and  re- 
spective times  ot  committing  the  several  grievances  in  this  and  the  next 
count  mentioned,  was  one  of  the  meters  appointed  to  measure  and  supe^ 
intend  the  delivery  of  coals,  from  and  on  board  of  ships  laden  therewith, 
in  the  pool  or  River  Thames,  in  the  port  of  London,  and  as  such  meter 
had  been  and  was,  before  the  committing  of  the  grievances  hereinafter 
next  mentioned,  to  wit,  on,  fee.  at,  fee.  (venue)  duly  stationed  in  and  on 

board  of  a  certain  ship  or  vessel  called  the ,  then  being  in  the  said 

pool  or  River  Thames,  duly  to  measure  and  superintend  the  deliveiy  of  a 
certain  cargo  of  coals,  then  being  in  and  on  board  of  the  said  ship  or  ves- 
sel, to  the  respective  buyers  thereof,  and  it  thereupon  then  became  and 
was  the  duty  of  the  said  defendant  as  such  meter  as  aforesaid,  justly,  tiu- 
ly,  and  without  fraud,  to  measure  and  superintend  the  delivery  of  the  said 
cargo  to  the  respective  buyers  thereof,  and  to  make  just  and  true  returns 
thereof,  and  of  the  several  quantities  from  time  to  time  delivered  to  then, 
in  order  that  they  might  thereafter  be  duly  debited  and  be  charged  for  the 
same,  and  the  duty  thereon  due  and  payable.  And  whereas  the  said 
plaintiff  heretofore,  to  wit,  on,  fee.  aforesaid,  at,  fee  (venue)  aforesaid, 
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bargained  for  and  bought  a  certain  part,  to  wit,  one  fourth  part  of  the  said  laArvtr 
cargo  of  coals  to  be  thereafter  delivered  to  him  the  said  plaintiff  from  and  jVo»" 
out  of  the  said  ship  or  vessel,  and  a  certain  quantity  of  coals  was  there*  ^al. 
upon,  afterwards,  to  wit,  on,  be.  aforesaid,  measured  and  delivered  from 
and  out  of  the  said  ship  or  vessel,  and  her  aforesaid  cargo,  as  and  for  a 
part  of  the  said  cargo  so  by  him  bargained  for  and  bought  as  afore- 
said by  and  under  the  metage,  measurement,  and  superintendence  of  the 
said  defendant  as  such  meter  as  aforesaid,  to  wit,  at,  be.  (venue)  aforesaid* 
Yet  the  said  defendant,  not  regarding  his  duty  as  such  meter  as  afore- 
said, but  contriving,  and  wrongfully  intending  to  injure  the  said  plaintiffi 
did  not  justly,  truly,  and  without  fraud,  measure  and  superintend  the 
delivery  of  the  said  coals,  which  were  so  measured  and  delivered  unto 
the  said  plaintiff  as  aforesaid,  nor  make  a  just  and  true  return  of  the  last* 
mentioned  cargo  or  quantity  thereof,  according  to  his  aforesaid  duty  in 
that  behalf,  but  omitted  and  ne^ected  so  to  do,  and  therein  failed  and 
made  default,  and  on  the  contrary  ^thereof,  the  said  defendant  as  such  [*6T7] 
meter  as  aforesaid,  afterwards,  to  wit,  on,  &c.  aforesaid,  at,  be.  (venue) 
aforesaid,  did  falsely  and  fraudulently  measure  and  deliver  the  said  last- 
mentioned  coals,  and  suffer  and  permit  the  same  to  be  measured  and  de« 
livered  unto  the  said  plaintiff  from  and  out  of  the  said  ship  or  vessel,  and 
her  aforesaid  cargo,  as  and  for,  and  as  then  and  there  being,  divers,  to 
wit,  12  chaldrons  and  one  vat  of  such  parcel  of  the  said'  coals  so  bargain- 
ed for  and  bought  by  him  the  said  plaintiff  as  aforesaid,  and  did  afterwards, 
to  wit,  on,  be.  aforesaid,  as  such  meter  as  aforesaid,  falsely  and  fraudu- 
lently return  the  said  coab  which  were  so  measured  and  delivered  to  the 
said  plaintiff  as  aforesaid,  as  then  and  there  being  12  chaldrons  and  one 
▼at  of  coals,  in  order  that  the  said  plaintiff,  as  such  buyer  thereof  as  afore- 
said, might  be  debited  for  the  same,  and  be  charged  with,  and  become  li- 
able to  pay  duty  thereon  accordingly ;  whereas  in  truth  and  in  fact  the 
said*coals  so  measured  and  delivered  to  the  said  plaintiff  as  aforesaid,  as 
and  for  12  chaldrons  and  one  vat  of  coals  as  aforesaid,  were  not  nor  did 
contain  12  chaldrons  and  one  vat  of  coals,  but  only  a  much  less  quantity, 
to  wit,  420  bushels  of  coals,  to  wit,  at,  be.  aforesaid,  whereby,  and  by 
reason  of  which  said  several  premises,  he  the  said  plaintiff  was  hindered 
and  prevented  from  receivbg,  and  lost  and  was  deprived  of  the  difference 
in  the  quantity  between  the  said  coals  so  measured  and  delivered  to  him  as 
aforesaid,  and  12  chaldrons  and  one  vat  of  the  said  coals,  so  by  him 
bought  as  aforesaid,  being  divers,  to  wit,  21  bushels  of  coals,  and  was 
afterwards  debited,  and  forced  and  obliged  to,  and  did  pay  for  the  said 
coals  so  to  him  measured  and  delivered  as  aforesaid,  as  being  12  chal- 
drons and  one  vat  of  the  said  coals  so  by  him  bought  as  aforesaid,  toge- 
ther with  the  duty  thereon  accordingly,  and  was  thereby  obliged  to,  and  did 
lay  out  and  pay  divers  large  sums  of  money,  in  the  whole  amounting 
to  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  more  than  was  justly 
due  and  payable  from  him,  for  and  in  respect  of  the  said  coals  so  deliver- 
ed to  him  as  aforesaid,  and  the  duty  thereon  accordingly,  to  wit,  at,  be. 
(venue), — [Second  count  nearly  similar  to  the  foregoingy  stating  that  the 
defendant  took  upon  himself,  as  such  meter  as  aforesaid,  the  measure^ 
ment  of  the  coals,  yet  took  so  little  and  such  bad  care  in  the  metage,  that 
the  plaintiff  paid  for  more  coals  than  were  delivered  as  before. — Third  __^ 
and  fowrth  counts  nearly  the  same  as  the  seamd.]-^Aad  whereas  also,  be*  eount 
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Iii»  the  cammittiiig:  of  the  grievances  hereinafter  next  mentioned^  ^he  said 
plaintiff  had  purchased  a  certain  other  quantity  of  coals,  parcel  of  the 
eargo  of  a  certain  other  ship  or  Tessel  called,  be*  at  the  time  of  ike  com- 
mitting of  the  grievances  hereafter  next  mentioned,  \jing  in  that  pari  of 
the  river  Thames  called  the  pool.  And  whereas  abo,  before  and  at  die 
time  of  the  committing  of  the  grievances  hefeinafter  noct  mentioned,  the 
said  defendant  was  one  of  the  laboring  coal  meters  beibre  then  appointed 
to  measure  coals,  delivered  in  the  pocd  aforesaid,  and  as  such  meter  had 
been  and  was  then  stationed  and  employed  to  measure  the  sud  last-mea« 
tbned  coals  from  and  on  board  the  said  last-mentioned  ship,  to  him  tho 
•aid  plaintiff  in  that  behalf,  for  certain  metage  and  reward  in  that  behalf 
due  and  payable,  and  the  said,  defendant  had,  befinre  and  at  the  time  of 
eommiUing  of  the  said  grievance  hereafler  next  mentioned,  undertaken  the 
admeasurement  of  the  said  last-mentioned  coals,  yet  the  said  defendant 
not  regarding  his  duty  in  that  behalf,  heretofore,  to  wit,  on,  &c.  at,  be 
(eeNice)  aforesaid,  so  negligently,  inattentively,  and  improperly  conducted 
himself,  in  and  about  the  measuring  of  the  said  coals,  so  purchased  by 
the  said  plaintiff  as  last  aforesaid,  from  and  out  of  the  said  last-mentioDed 
riiip  to  the  said  plaintiff,  that  by  and  through  the  negligent,  inattentive,  and 
improper  conduct  of  the  said  defendant  as  such  meter  as  last  afixesaid,  io 
that  behalf,  the  said  quantity  of  coals  so  purchased  by  him  the  said  plaia- 
tiff  as  last  aforesaid,  was  not  measured  from  and  out  of  the  said  last-men- 
tbned  ship  or  vessel,  to  him  the  said  plaintiff,  but  on  the  contrary  thereof, 
afberwards,  to  wit,  on,  he.  aforesaid,  by  means  of  the  said  improper  con- 
duct of  the  said  defendant,  a  much  less  quantity  of  coals  than  the  said 
quttitity  so  purchased  by  the  said  plaintiff  as  last  aforesaid,  was  deliver* 
ed  to  him  the  said  plaintiff  from  the  said  last-mentioned  ship,  as  b^ng  the 
said  quantity  of  coals  so  purchased  by  him  the  said  plaintiff  as  last  afore* 
said,  and  as  having  been  justly  measured  firam  the  said  last-mentiooed 
ship  to  him  the  said  plamtiff,  by  means  of  which  said  improper  conduct 
of  the  said  defendant  m  that  behalf,  the  said  plaintiff  lost  and  was  depriv- 
ed of  the  full  and  just  quantity  of  coals  so  by  him  pinchased  as  last  afore- 
said, and  was  called  upon  for,  and  forced  and  obliged  to  pay  for  a  great- 
er quantity  of  coals  than  was  in  fact  delivered  to  bun,  under  bis  said  Instf 
mentioned  purchase,  to  wit,  at,  he.  (yeame)  aforesaid. — [iSta^  amnt  w 
trover  gtneraUy.] 

Forpiit>         For  that  whereas  the  said  defendant,  before  the  committing  of  the 

tiMpiAin-  grievances  hereinafter  mentioned,  to  wit,  at,  &c.  (venue)  took  and  dis- 

QMu^^  ta-    trained  a  certain  [mare]  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the 

ken  dam-  value  of  £ —  as  doing  damage  to  the  said  defoidant,  and  then  impound- 

aat  hito     ^  ^^  ^^^  [mare]  as  such  distress  for  such  damage,  in  a  certain  private 

defend*      pound,  that  is '  to  say,  in  a  certain  farm  and  premises,  with  the  appurte* 

anVe  ikm  nances,  of  the  said  defendant,  sitoate  and  *bdng  at,  be.  to  wit,  at,  be 

wherebv    (*^^)  ^for^^d,  and  thereupon  it  then  and  there  became  and  was  the 

tlie  mare    duty  of  the  said  defendant  to  take  due  and  proper  care  of  the  aforesaid 

^  F*7^  [mare,]  whilst  the  same  was  so  impounded  by  him  m  such  pound  as  afore- 

r^TQI    ^^ '  nevertheless  the  said  defendant,  not  regarding  hts  duty  in  that  be- 

^        ''    half,  but  oontriiing,  and  falsely  and  fraudulently  mtending  to  injure  and 

dananfy  tfa»  sttd  plaintiff,  whilst  the  said  [mare]  was  so  impounded  as 

afareeaad^  t»  wtt,  on,  ks*  at,  tee*  (nmm)  afcresaid,  an  caraleasly  and  n^ 
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Ugm^lj  behafied  and  conducted  himself,  that  the  said  [mare]  then  and   a^aivit 
there  became  and  was  greatly  gored,  torn,  and  lacerated,  insomuch  that  ,Vi!!j!Ir?« 
the  said  [mare]  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  died,      &▲&. 
mnd  was  wholly  lost  to  the  said  plaintiff,  to  wit,  at,  be.  (venue)  aforesaid. 
And  whereas  also  afterwards,  to  wit,  on  the   day  and  year  aforesaid,  at,  Setoat 
&c«  (yemie)  aforesaid,  the  said  defendant  had  the  care  and  custody  of  a  ^^^ 
certain  [mare]  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of 
£—  yet  the  said  defendant,  not  regarding  his  duty  in  that  behalf,  then 
«ad  there  so  negligently,  carelessly,  and  improperly  behaved   and  con* 
ducted  himself  in  the  taking  care  of  the  said  lasti^mentioned  [mare]  that 
by  reason  of  the  carelessness  and  improper  conduct  of  the  said  defendant 
in  that  behalf,  the  said  [mare]  then  and  there  became  and  was  greatly 
hurt  and  wounded,  and  by  means  thereof  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  died,  to  wit,  at,  &c.  (venue)  aforesaid*— [TAtrd  C0uni 
in  trover.] 
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[Conmimicement   as  anU,  596.] — ^For  that  whereas  the  said   plaintiff 
heretofore  to  wit,  on,  bc«  at,  be.  (venue)  at  *the  special  instance  and  p*']^fj^' 
request  of  the  said  defendant,  bargained  with  the  said  defendant  to  buy  wamatj 
of  the  said  defendant  a  certain  [horse,]  at  and  for  a  certain  price  or  sum  ofn,  horse 
of  money,  to  wit,  the  sum  of  £-*-,  and  the  said  defendant  by  then  and  ^!^Mani 
there  falsely  and  fraudulently  warranting  the  said  [horse]  to  be  [sound    ^        ^ 
and  quiet  m  harness,]  then  and  there  sold  (e),  the  said  [horse]  to  the  said 
plaintiff,  for  the  said  sum  of  £ —  which  was  then  and  there  paid  by  the 
plaintiff  to  the  said  defendant ;  whereas,  in   troth  and  in  fact,  the  said 
[horse]  was,  at  the  time  of  the  said  warranty  and  sale  thereof,  [unsound, 
unsteady,  restive,  and  ungovernable  in  harness,  and  hath   from    thence 

{d)  Ai  to  what  eonatitatet  a  good  canae  in  Hatu  qu9.      Therefore,  if  the  Tendor 

of  action  for  deoeit,  aee  3  Chit.  worn.  Law,  have  derived  any  benefit  from  the  contract, 

806. — Chittj,  Jan.  on    Contracts,  S83.    2  he  ahonld  ane  for  the  deceit,  and,  in  aoch 

Stark.  661.    As  to  warrantiea  in  general,  case,  he  cannot,  in  an  action  for  the  price 

ante,  279,  n.    If  there  was  n^  warranty,  of  the  thing  sold,  Slc.  resist  the  action  on 

bot  only  a  false  representation,  not  con-  acconot  of  the  fraud,  see  ante,  279.    See 

neoted  with  the  contract,  the  declaration  the  use  of  declaring  in  case,  3  £ast,  62  $ 

ehonld  be  in  case  for  the  deceit,  4  Camp,  and  the  precedents  m  3  Wils.  40  to  43.-2 

22.— 12  East,  11.    The  general  rule  is,  that  East,  446.-8  Wentw.  Index,  28,  29,  30.— 

whatever  a  seller  represtnU  at  a  sale  is  a  2  Rich.  C.  P.   165—12  East,  632  — Morg. 

warranty.    If  a  person,  at  the  time  of  his  256,  257.— PI.  A.   240.-1    Rol.  Ah.  91,1. 

•elling  a  horse  say,  •«  1  never  warrant,  bat  10.  pi.  8.-2  Marsh.  217.— Post,  631 ,  dec.  of 

he   is  sound  as  tar  as  1  know,"  this  is  a  declarations  for  deceit  on  the  sale  of  goods, 

qualified  warranty,  and  may  be  sued  on  in  &c.  and  ante,  279  to  287,  in  notis.    In  this 

assnmpeit,  showinff  that  derandant  knew  of  action  upon  an  express  warranty,  the  scien- 

the  nnsoondness,  4  C.  db  P.  45,    In  some  ter  need  not  be  alleged,  nor,  if  stated,  need 

cases,  though  there  be  a  warranty  and  sti-  it  be  proved,  2  East,  446.    It  seems  ao  in- 

pnlation  that  the  Tender  will  take  back  the  dictment  will  lie  against  two  or  more  per- 

«rtiele,  yet  the  Tendee  may  soe  for  the  de-  sons  for  conspiracy  to  cheat  and  defVaod  a 

ceit,  2  Stark.   162.    Some  deceit,  for  the  man  by  selling  him  an  unsoand  horse,  1  « 

purpose  of  putting  the  plaintiff  off  his  guard.  Stark.  402  — 2  B.  &  A.  204. 
most  be  proved,  unless  there  was  a  warran-        (e)  It  is  proper  to  say  warrawtixando  f^en- 

~   ~        -     --  dioil,  i 


ty,  1  Stark.  75. — 3  Campb.  156.    A  Tender  dufil,  in  order  that  it  may  appear  that  the 

must  either  be  silent  or  speak  the  truth,  2  warranty  was  at  the  time  of  the  sale.  Com. 

Stark.  565.     A  Tender   may  repudiate  a  Dig.  Action  on  the  Case  for  Deceit,  F.  2. 

oontraet  on  the  ground  of  fraud,  but  to  en-  See  also  12  East,  632. 
title  him  so  to  do  the  Tondea  mim  be  pal 
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ro«  hitherto  so  remained  and  continued.  And  the  said  plaintiff  in  hot  saidi, 
that  the  said  defendant,  by  means  of  the  pr^nises,  on  the  day  and  year 
aforesaid,  at,  &c.  (venue)  aforesaid,  falsely  and  fraudulently  deceived  the 
said  plaintiff  on  the  sale  of  the  said  [horse]  as  aforesaid,  and  thereby  the 
[*'681]  said  [horse]  afterwards,  to  wit,  *on  the  day  and  year  aforesaid,  not  only 
became  of  no  use  or  value  to  the  said  plaintiff,  but  also  then  and  there 
greatly  kicked,  hurt,  injured,  and  spoiled  a  certain  other  horse  of  the  said 
plaintiff,  of  great  value,  to  wit,  of  the  value  of  £ —  and  thereby  also  the 
said  plaintiff  was  then  and  there  put  to  great  expense  of  hb  monies,  m 
the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sura  of  £-- 
in  and  about  the  feeding  and  taking  care  of  and  selling  and  disposing  of 
the  said  [horse]  to  wit,  at,  be.  (vernie)  aforesaid. 

Second  And  whereas  also  the  said  plaintiff  heretofore,  to  wit,  on  the  day  aod 

ooant  (/).  yggj^  aforesaid,  at,  &c.  (venue)  aforesaid,  bargained  with  the  said  defend- 
ant to  buy  of  the  said  defendant  a  certain  o^er  [horse,]  and  the  said  de- 
fendant, hj  then  and  there  falsely  warranting  the  said  last-mentioned 
[horse]  to  be  sound,  falsely  and  fraudulently  induced  the  said  plaintif 
then  and  there  to  buy,  and  the  said  plaintiff  did  then  and  there  buy  of 
the  said  defendant,  the  said  last*mentioned  |  horse,]  for  a  certain  other 
large  sum  of  money,  to  wit,  the  sum  of  £ —  of  like  lawful  money,  where- 
as in  truth  and  in  fact  the  said  last-mentioned  [horse],  at  the  time  of  the 
said  last-mentioned  warranty  and  sale,  was  not  sound,  but  then  'was,  and 
thence  hitherto  hath  been,  and  still  is,  unsound,  and  of  no  use  or  value  to 
the  said  plaintiff,  to  wit,  at,  be.  (venue)  aforesaid.  And  so  the  said  plain- 
tiff saith,  that  the  said  defendant  falsely  and  fraudulently  iieceived  the  said 
plaintiff  on  the  sale  of  the  said  last-mentioned  horse  as  aforesaid,  to  wit, 
at,  &c.  (venue)  aforesaid. — [Conclude  as  ante,  596.] 

For  deceit      For  that  whereas  the  said  plaintiff  heretofore,  to  wit,  on,  &c.  at,  tc. 
ty  c^n"he*  i^^^'^)  ^^  ^^e  special  instance  and  request  of  the  said  defendant,  bar- 
excban^   gained  with  the  said  defendant  to  exchange  with  the  said  defendant  a 
of  ahorse.  QQf^QjQ  [horse]  of  the  said  defendant  for  a   certain    [horse]   of  the  said 
plaintiff,  of  great  value,  to  wit,  of  the  value  of  £ —  and .  for  a  certain 
sum  of  money,  to  wit,  the  sum  of  £ —  to   be  therefore  paid  and  delivered 
by  the  said  plaintiff  to  the  said  defendant,  together  with  the  said  [horse] 
of  the  said  plaintiff,  in  exchange  for   the  said  [horse]  of  the  said  defend- 
ant,  and    the   said  defendant,   by   then   and   there  warranting  the  said 
P^Q^J    [horse]  of  the  said  defendant,  to    be  sound,  then  and  there  *falsely  and 
fraud  ulentiy  sold  and  exchanged  the  same  [horse]  with  the  said  plaintiff 
for  the  said  [horse]  of  the  said  defendant,  and  for  the  said  sum  of  mo- 
ney, to  be  paid  and  delivered  by  the  said  plaintiff  to  the  said  defendant, 
together  with  the  said  [horse]  of  the  said  plaintiff  as  aforesaid ;  and  the 
said  plaintiff,  confiding  in  the  said  warranty,  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  at,  fcc.  (venue)  aforesaid,  delivered  his  said  [horse]  to 
the  said  defendant,  in  exchange  for  the  said  [horse]  of  the  said  defendant ; 
whereas  in  truth  and  in  fact,  at  the  time  of  the  making  of  the  said  false 
warranty    as  aforesaid,  and  of  the  said  exchange  as  aforesaid,  the  said 
[horse]  of  the  said  defendant  was  not  sound,  but,  on  the  contraiy  thereof, 

(/)  See  form,  3  Rioh.  C.  P.  165. 
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then  was,  and  still  is,  unsound  and  hath  become  and  is  of  no  use  or  value  '^^ 
to  the  said  plaintiiF;  and  also,  by  means  of  the  premises,  the  said  plain-  ^■^**^- 
tiff  hath  lost  and  been  deprived  of  the  use  of  his  said  [horse]  to  wit,  at, 
be.  {venue)  aforesaid ;  and  so  the  said  plaintiff  saith,  that  the  said  de- 
fendant, on  the  said  sale  and  exchange,  falsely  and  fraudulendy  deceived 
and  defrauded  the  said  plaintiff  as  aforesaid,  to  wit,  at,  &;c.  (venue)  afore- 
said.—  And  whereas  also,  the  said  plaintiff  afterwards,  to  wit,  on  the  day  Second 
and  year  aforesaid,  at,  be.  (venue)  aforesaid,  at  the  like  special  instance 
and  request  of  the  said  defendant,  bargained  with  the  said  defendant  to 
exchange  with  the  said  defendant  a  certain  [gelding]  of  the  said  plaintiff, 
and  a  certain  sum  of  money,  to  wit,  the  sum  of  £ —  for  a  certain  [geld- 
ing] of  the  said  defendant ;  and  the  said  defendant  then  and  there,  well 
knowing  the  said  last-mentioned  [gelding]  of  the  said  defendant  to  be 
unsound,  then  and  there  by  falsely  and  fraudulently  warranting  his  said 
last-mentioned  [gelding]  to  be  sound,  exchanged  the  same  with  the  said 
plaintiff  for  his  said  [gelding]  and  for  the  said  last-mentioned  sum  of*  mo- 
ney ;  whereas  in  truth  and  in  fact  the  said  last-mentioned  {gelding]  of  the 
said  defendant,  at  the  time  of  the  said  exchange  thereof,  was  unsound, 
and  hath  become  and  is  of  no  use  or  value  to  the  -said  plaintiff,  to  wit, 
at,  be.  (venue)  aforesaid  ;  and  the  said  plaintiff  saith,  that  the  said  de- 
fendant, on  the  day  and  year  aforesaid,  falsely  and  fraudulently  deceived 
the  said  plaintiff,  on  the  said  last-mentioned  exchange,  to  wit,  at,  be. 
(venue)  aforesaid. — [Third  count  in  trover,] 

For  that  whereas  the   said   plaintifis,  heretofore,  to  wit,  on,  be.  at,  be.  Forfalie- 
(venue)  at  the  special  instance  and  request  of  *thesaid  defendants,  bar-  „„^"l^ 
gained  with  the   said  defendants,   to  buy  of  them   the  said   defendants  a  cable  to 
".  certain  cable,  at  and  for  a  certain  price  or  sum  of  money,  to  wit,  the  sum  ^  ™*^* 
bU  be.  of  lawful  money  of  Great   Britain  :  and  the  said  defendants   then  i^^j  good 
and  there,   by  falsely  and   fraudulently  warranting  the   said   cable  to  be  materials, 
a  new  British-made   cable,  then   and  there   sold   the   said  cable   to   the  '^j^g^nada 
said  plaintiffs,   for  the   said  sum  of  £ —  then  and  there   paid   by   tlieofanold 
said   plaintiffs  to    the   said   defendants   for   the  same ;   whereas  in  truth  rotten  un- 
and  in  fact  the  said  cable,  at  tlie  time  of  the  said  warranty  and  sale,  was  ^l^  ^JJ^'^ 
not  a  new   British-made  cable,  but  was  then  and  there  a  cable   made   of  whereby 
the  materials  of  an  old   rotten   unlaid    Russian  cable,  and  of  half  clean  pl&'>°y>ff 
hemp,  and  other  toppings,  and  hemp   from  which  the  staple  part  tliereof  gppci,ii  da 
bad  been  taken  away  by  the  manufacturer,  contrary  to  the  statute  in  such  mnge. 
case  made  and  provided.     And  tlie  said  plaintiffs  in  fact  say,  that  the  said    [*683] 
defendants,  by  means  of  the  premises,  on  the   day  and  year  aforesaid,  at, 
be.  aforesaid,  falsely  and  fraudulently   deceived  them  the  said  plaintifi 
on  the  sale   of  the  said  cable  as  aforesaid.     By  means   whereof  the  said 
plaintiffs,   confiding  in  the  said  Warranty,  used  and  employed  the  said  first- 
mentioned  cable  as  a  cable  in  and  for  a  certain  ship  or  vessel  of  the  said 
plaintiffs   called  the  Shakspeare ;  and  afterwards,  to  wit,  on,  be.  whilst 
the   said  ship  or  vessel  was  anchored  by  the  said  last-mentioned  cable,  in 
a   certain   place  called  Yarmouth   Roads,  the  said   last-mentioned  cable, 
irora  its  being  so  made   as  aforesaid,  then   and  there  broke,  and  the  said 
ship  or  vessel   was  in  imminent  peril  of    being  wrecked,   and  the  lives  of 
the   crew  thereof  were  greatly   endangered ;  and   also   thereby   the   said 
plainti&  were  forced  and  obliged  to,  and  necessarily  did,  lay  out  and  ex- 
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pend  a  large  sum  of  money,  to  wit>  the  sum  of  £ — ,  of  like  iawfid  mo- 
ney, in  and  about  purchasing  and   getting  on  board  the  said  ship  or  ve*- 
sel,  a  certain  other  cable  for  the  said  ship  or  vessel,  in  the  place  of  the 
said  first-mentioned  cable,  and   also  thereby  the  said  ship    or  vessel  was 
greatly   delayed  in  a  certain  voyage  in  whK:h  she  was  then  engaged,  and 
the  said  plaintiff  lost  and  were  deprived  of  divers  large  profits  and  gaio, 
which  they  otherwise  would  have  made  from  the   earnings  of  the  said  ship 
or  vessel,  to  wit,  at,  &;c.  aforesaid.-^  And  whereass  also  the  said  pbuotifi, 
heretofore,  to  wit,  on,  &c.  at,  tit.  (venue), — [Second  count  like  ihe  first, 
stating  the  cable  to  be  made  of  old,  bad,  and  improper  materiab,  and  ikgt 
thereby    defendants  deceived  plaintiffs :    and  that  whilst  said  *2si^Hnea- 
tioned  ship  or  vessel  was  using  the  cablcy  it  broke,  ifc,  as  in  the  first  coiaU] 
—  And  whereas  also,  the  said  plaintifis,  heretofore,  to   wit,   on  the  said, 
inc.  at,  be.  (venue)  aforesaid,  bargained  with  the  said   defendants,  to  bof 
of  them  the  said  defendants  a  certain  other  cable,  and  the  said  defendant!, 
by  then  and  there  falsely  warranting  the  said   last-mentioned   cable  to  be 
a  new  Briiish^mside  cable,  falsely  and  fraudulently  induced  the  said  plaio- 
ti&  then  and  there  to  buy,  and  the  said   plaintifis  did  then  and  there  buj 
of  the  said  defendants,  the  said  last-mentioned  cable,  at  and  for  a  certain 
other  sum  of  money,  to  wit,  the  sum  of  £ —  of  like  lawful  money,  vbeie- 
as  in  truth  and  in  fact,  the  said  last-mentioned  cable,  at  the  time  of  the 
said  last-mentioned  warranty  and  sale,  was  not  a  new  British^noide  cable, 
but  had  been,  and  then  and  there  was  made  of  old,  bad,  and  improper 
materials,  contrary  to  the  Statute  in  such  case  made  and  provided,  to  wit, 
at,  &;c.    (ventre)  aforesaid ;  and  the  said  plaintiffi,  in  fact  say,  that  the 
f»id   defendants  falsely  and  fraudulently  dec^ved  them  the  said  plaintifi 
on  the  sale  of  the  said  last-mentioned  cable  as  aforesaid,  to  wit,  at,  kc, 
aforesaid. —  [Fourth  count  same  as  third,  omitting  ihe  word  British,  and 
the  u>ords  '*  contrary  to  the  form  of  the  Statute  in  such  case  made  and 
provided."] — ^And  whereas  also,  heretofore,  to  wit,  on  the  said,  be.  at, 
he.    (venue)  aforesaid,  the  said  defendants  were  possessed  of  a  oeitaui 
other  cable,  and  well  knowing  that  the  said   last-mentioned  cable  wai 
made  of  old,   bad,    and   improper  materials,   did,   nevertheless,    ialself, 
fraudulendy,  and  deceitfully  represent  the  said  last-mentioned  cable  to  be  a 
new  Britishrmade  cable,  and  did  then  and  there,  by  means  of  such  fabe, 
fraudulent,  and  deceitful  representation,  induce  the  said  plaintifis  to  buy  the 
said  last-mentioned  cable,  of  and  from  the  said  defendants,  at  and  bt  a 
certain  sum  of  money,  to  wit,  the  sum  of  £ —  of  like  lawful  money,  whereai 
in  truth  and  in  fact,  at  the  time  of  the  said  representation  and  sale,  the  said 
last-mentioned  cable  was  not  a  new  British-made  cable,  but  on  the  con* 
trary  thereof,  was  then  and  there  made  of  old,  bad,  and  improper  oaten- 
als  as  aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid  ;  by  means  whereof  the 
said  plaintifi*s,  confiding  in  the  satd  representation,  used  and  emplojed  the 
said  last-mentioned  cable  as  a  cable  in  and  for  a  certain  other  ship  or  ves- 
sel of  the  said  plaintifis,  and  afterwards,  to  wit,  on  the  said,  be.  while  the 
said  last-mentioned  ship  or  vessel  was  anchored  by  the  said  last-mentioii'- 
ed  cable,  in  Yarmouth  Roads  aforesaid  *the  said  last-mentioned  cabl^ 
from  its  being  so  made  as  aforesaid  then  and  (here  broke,  and  the  said 
last-mentioned  ship  or  vessel  was  in  imminent  peril  of  being  wrecked,  aoo 
the  lives  of  the  crew  thereof   greatly  endangered,  and  also  thereby  the 
said  plaintiiK  were  forced  and  obliged  to,  and  necessarily  did,  lay  out  and 
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expend  a  large  Sum  of  money,  to  wit,  the  lium  rf  £ —  of  like  la^flll  ititt*^  '^* 
tkey,  in  and  about  purchasing  and  getting  on  board  the  datd  last-mentioned  '  * 
ship  or  vessel  a  certain  other  cable,  in  the  place  of  the  first-mentioned  da* 
ble,  and  also  thereby  the  said  last-mentioned  ship  or  vessel  was  greatly 
delayed  in  a  certain  voyage  in  which  she  was  then  engaged,  and  the  said 
plaintiffs  lost  and  were  deprived  of  divers  large  profits  and  gains,  whicR 
Ihey  otherwise  would  have  made,  from  the  earnings  of  the  said  last- 
mentioned  ship  or  vessel,  to  wit,  at,  &c.  (venue)  aforesaid. — And  wher6!s  Sixth 
as  also,  heretofore,  to  wit,  on  the  said,  &c. — [Sixth  count  nearly  similai'  id  •®'"*^ 
ike  jifthj  omitting  the  tpords  British*made,  and  stating  that,  *^  whilst  thd 
said  ship  was  using  the  said  last-mentioned  cable,  instead  of  being  anchor- 
ed."J — And  whereas  also  the  said  plaintiff,  heretofore,  to  wit,  on  the  said  ^^^ 
&c.  aforesaid,  at,  be.  (venue)  aforesaid,  bargained  with  the  said  defend-^ 
ants  to  buy  of  the  said  defendants  a  certain  other  cable,  as  and  for  a  ca- 
ble fit  to  be  used  for  a  ship,  or  vessel,  and  made  of  good  and  lawful  ma^ 
ierials,  and  the  said  defendants  then  and  there,  well  knowing  the  said  last- 
mentioned  cable  to  be  unfit  to  be  used  for  a  ship  or  vessel,  and  to  be  madi 
of  bad  and  wdaufid  materiaby  then  and  there  fraudulently  and  deceitful- 
ly sold  the  said  last-mentioned  cable  as  and  for  a  cable  fit  to  be  used  for  i, 
ship  or  vessel,  and  made  of  good  and  lawful  materiali,  at  and  for  a  certaid 
other  sum  of  money,  to  wit,  the  sum  of  £ —  of  like  lawful  money  : 
wherens  m  truth  and  in  fact  the  said  last-mentioned  cable,  at  the  time  oi 
the  said  sale  thereof  was  unfit  to  be  used  for  a  ship  or  vessel,  and  wai 
then  and  there  made  of  bad  and  unlawful  materials,  whereby  the  said 
tast-mentioned  cable  became  and  was  of  no  use  or  value  to  the  s^id  plain- 
tififs,  to  wit,  at,  be.  (venue)  aforesaid. — [Eighth  count  similar  to  the  set^ 
enth,  omitting  the  words  in  italics,] 

For  that  whereas,  before  the  coramittbg  at  the  grievance  by  the  said  ^^.J^JfJ" 
defendant  hereinafter  next-mentioned,  to .  wit,   *on,  &c.  at,  &c.  (venue)  filing » 
the  said  plaintiff,  at  the  special  instance  and  request  of  the  said  defend-  ■maUer 
ant,  bargained  for,  and  agreed  to  buy  of  the  said  defendant,  and  the  said  ^""*^|J 
defendant  then  and  there  sold   to  the  said   plaintiff,  a  large  quantity,   t6  thui  pr6- 
wit,  [two  chaldrons   and  a  half  of  coals,   wharf  measure,]  at  and  for  ^  tended 
certain  price  or   sum  of  money,  to  wit,  at  and  after  the   rate  or   price  of   fifiofii 
£ — of  lawful  money  of  Great  Britain,  for  each  and  every  chaldron  (here-    ••         •■ 
of ;  and  the  said  defendant  afterwards,  to  wit,  on  the  day  and  year  afore- 
said, at,  be.  (venue)  aforesaid,    fraudulently    and    deceitfully  contriving, 
and  craftily  and  subtly  intending  to  deceive  and  defraud  the  said  plaintiff 
in  tliis  behalf,  did  fraudulently  and  deceitfully  deliver  to  the  said  plaintiff 
a  certain  quantity  of  coals,  as  and  for  the  said  quantity  of  coals  so  bai*- 
gained  for  and  sold  to  the  said  plaintiff  as  aforesaid,  whereas   in  truth   and 
in  fact  the  said  coals  so   delivered  to  the  said  plaintiff  by  the  said  defend- 
ant as>  aforesaid,   at  the  time  of  the   delivery  thereof  as   aforesaid,   were 
difibrent  in  the  full    quantity  which  they  ought   to  have  contained,  and 
wanted  of  the  said    quantity  which   they  ought  to  have  contained,  divei^, 
to  wit,  twenty  bushels  of  coals,  as  the  said   defendant  then  and  there  well 
knew ;  and  so  the  said   plaintiff  saith,  that  the   said  defendant  falsely  and 
fraudulently   deceived  and   defirauded  the  said  plaintiff  in   the   said  salv, 

(g)  As  to  these  coants,  see  3  Stark.  93. 
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voft  and  thereby  he  the  said  plaintiff  lost,  and  was  deprived  of  all  the  benefit 
DBcxiT.  ^^j  advantage  which  he  might  and  would  otherwise  have  derived  and 
acquired  from  the  said  sale,  and  hath  been,  and  is,  by  means  of  the  pre- 
mises otherwise  greatly  injured  and  damnified,  to  wit,  at,  be.  (venue)  afore- 
BeooBd  said. — And  whereas  also,  the  said  plaintiff  afterwards,  to  wit,  on  the  day 
Mnnt.  and  year  aforesaid,  at,  &;c.  (yenw)  aforesaid,  at  the  like  special  instance 
and  request  of  the  said  defendant,  bargained  with  the  said  defendant  to 
buy  of  the  said  defendant,  a  certain  other  large  quantity  of  coals,  [as 
and  for  thirty  sacks  of  coals,]  at  and  for  a  reasonable  price  to  be  tbefe- 
fore  paid  for  the  sa(;ne ;  and  the  said  defendant  then  and  there,  well 
knowing  the  said  last*mentioned  quantity  of  coals  to  be  a  less  quantity  of 
coals  than  [thirty  sacks  of  coalsj  so  agreed  to  be  bought  by  the  said 
plaintiff  as  last  aforesaid,  to  wit,  that  the  same  only  contained  [twenty' 
four  sacks  of  coals,]  then  and  there  sold  and  delivered  the  said  quantity 
of  coals  to  the  said  plaintiff  as  and  for  the  said  quantity  of  [thirty  sacks 
of  coals,]  and    thereby  falsely   and  fraudulently  deceiv^  and  defrauded 

also, 
afore- 
said de- 
fendant, bargained  for  and  agreed  to  buy  of  the  said  defendant,  and  the 
said  defendant  then  and  there  sold  to  the  said  plaintiff,  a  large  quantity, 
to  wit,  [two  chaldrons  and  a  half  of  coals,  wharf  measure,]  at  and  for  a 
certain  price  then  and  there  agreed  upon,  to  be  delivered  by  the  said  de- 
fendant to  the  said  plaintiff  on  pertain  premises  of  the  said  plaintiff,  situate 

at in  the  county  aforesaid,  vnthin  a  reasonable  time  then  next  fol^ 

lowingf  and  although  the  said  plaintiff  hath  always  been  ready  and  wil- 
ling to  pay  for  the  said  last-mentioned  coals  according  to  the  terms  of  the 
said  last-mentioned  sale ;  and  although  a  reasonable  time  for  the  delivery 
of  the  said  last-mentioned  coals  hath  long  since  elapsed,  whereof  the 
said  defendant  hath  always  had  notice,  to  wit,  at,  &c.  (venue)  aforesaid ; 
yet  the  said  defendant,  contriving  and  intending  to  deceive  and  defraud 
the  said  plaintiff  in  this  behalf,  bath  not,  although  he  was  afterwards,  to 
wit,  on,  be.  at,  &;c.  (venue)  aforesaid,  requested  by  the  said  plaintiff  so  to 
do,  as  yet  delivered  the  said  last-mentioned  quantity  of  coals  as  aforesaid,  but 
hath  hitherto  wholly  neglected  and  refused  so  to  do,  and  on  the  cootniy 

thereof,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at to  wit, 

at,  &LC.  (venue)  aforesaid,  fraudulently  and  deceitfully  offered  and  en- 
deavored to  deliver  to  the  said  plaintiff  a  much  less  quantity  of  coals 
than  the  said  coals  so  bargained  for  as  last  aforesaid,  to  wit,  [twenty-four 
sacks  of  coals,]  as  and  for  the  same  quantity  of  coals  so  bargained  for  as 
last  aforesaid,  to  wit,  at,  &c.  (venv^)  aforesaid. — [Another  count  m 
trover.] 

For  that  whereas  the  said  plaintiff,  on,  be.  at,  &c.  (ventu)  bargained 
'**tf^?r  ^^^^  ^^®  ^^*^  defendant  to  buy  of  him  a  certain  piece  or  parcel  of  ground 
■eilinf       of  the  said  defendant  called,  be.  situate  and   being  in  the  parish  of 

land  aa 

and  for  a  (j)  Thia  count  ia  frequently  adopted,  but  (i)  See  the  form,  ante,  685,  and  notf, 

greater  gembU  it  ia  rather  the  subject  of  an  action  againat  Tendor,  for  not  making  oot  t  good 

quantity  ^f  aaaumpait  for  nonfeasance,  and  if  ao,  title,  Ae.   and  aa  to  whan  party  may  refio- 

ii***.!.!*"  *^®  ittiajoinder  would  be  iatal.  var  back  depoait. 

auy 
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in  the  county  of  — — -  and  the  said  defendant  then  and  there,  to  wit,  at,  '«* 
&c.  (venue)  aforesaid,  well  knowing  the  said  close  to  contain  a  mnch  less  "*^*"' 
quantity  than  [three  acres]  of  land,  to  wit,  the  quantity  of  [two  acres  and 
a  half  I  of  land  only,  by  then  and  there,  to  wit,  at,  &c.  (ventie)  aforesaid, 
falsely  and  fraudulently  warranting  the  said  close  to  contain  [three  acres] 
of  land,  then  and  there,  to  wit,  at,  be.  (venue)  falsely,  fraudulently,  and 
deceitfully,  sold  the  said  close  to  the  said  plaintiff,  at  and  for  a  certain 
sum  of  money,  to  wit,  the  sum  of  £ — of  lawful  money  of  .Great  Britain 
to  be  therefore  paid  by  the  said  plaintiff  to  the  said  defendant,  and  which 
was  then  and  there,  to  wit,  at,  be.  aforesaid,  accordingly  paid  for  the 
same  ;  whereas  in  truth  and  in  fact  the  said  close,  so  as  aforesaid  sold  by 
the  said  defendant  to  the  said  plaintiff,  did  not  contain  [three  acres]  of 
land,  but  on  the  contrary  thereof,  contained  a  much  less  quantity  than 
[three  acres]  of  land,  to  wit,  die  quantity  of  [two  acres  and  a  half  J  only  ; 
by  means  of  which  premises  the  said  plaintiff  lost  great  gains  and  profits 
which  he  otherwise  would  have  made  and  derived  from  the  purchase  of 
the  said  close,  and  was  put  to  great  charge  and  expense,  to  wit,  at,  &c. 
(venue)  ;  and  so  the  said  plaintiff  in  fact  saith,  that  the  said  defendant, 
on,  be.  aforesaid,  falsely  and  fraudulently  deceived  him,  to  wit,  at,  be. 
aforesaid. — And  whereas  also  the  said  plaintiff,  on  the  day  and  year 
aforesaid,  at,  be.  (venue)  aforesaid,  bargained  with  the  said  defendant 
to  buy  of  him  a  certain  other  close  or  parcel  of  ground,  called,  be. 
situate  and  being,  be.  and  the  said  defendant,  well  knowing  that  one 
R.  M.  surveyor  of  lands  by  profession,  had  never  at  any  time  declared 
that  the  said  last-mentioned  close,  upon  an  admeasurement  thereof  by 
the  said  R.  M.  to  contain  the  [three  acres  of  land  without  the  half  ditch* 
es,]  by  then  and  there,  to  wit,  at,  be.  (venue)  aforesaid,  falsely  and 
fraudulently  representing  and  affirming  to  the  said  plaintiff,  that  the  said 
R.  M.  had,  before  that  time,  declared  that  the  said  last-mentioned  close, 
upon  an  admeasurement  thereof  by  the  said  R.  M.  to  contain  [three  acres 
of  land  without  the  half  ditches,]  then  and  there,  to  wit,  at,  be.  (venue) 
aforesaid,  falsely,  fraudulently,  and  deceitfully,  sold  the  said  last-mention- 
ed close  to  the  said  plaintiff,  at  and  for  a  certain  other  sum  of  money,  to 
wit,  the  sum  of  £ —  of  like  lawful  money  to  be  therefore  paid  by  the 
said  plaintiff  to  the  said  defendant,  and  which  was  then  and  there,  to  wit, 
at,  be.  (venue)  aforesaid,  accordingly  paid  for  the  same,  whereas  in  truth 
and  in  fact,  the  said  R.  M.  never  had  at  any  time  declared  that  the  said 
last-mentioned  close,  upon  an  admeasurement  thereof  by  him  the  said  R. 
M.  bad  been  found  by  the  said  R.  M.  to  contain  *[ three  acres  of  land  pAggi 
without  the  half  ditches,]  but  on  the  contrary  thereof,  the  said  R.  M.  had 
always  declared  that  the  said  last-mentioned  close,  on  an  admeasurement 
thereof  by  the  said  R.  M.  had  been  found  by  him  to  contain  a  much  less 
quantity  than  [three  acres  of  land  without  the  half  ditches,]  to  wit,  at, 
be.  (venue)  and  so  the  said  plaintiff  in  fact  saith,  that  the  said  defendant, 
on,  be.  aforesaid,  again  falsely  and  fraudulently  deceived  him,  to  wit,  at, 
be.  (venue). 

[Commencement  in  case  as  usual^  as  ante,  596.] — For  that  whereas,  Oeelar»- 
before  and  at  the  time  of  the  committing  of  the  grievances  by  the  said  tioa  in 


defendant,  as  hereinafter  next  mentioned,  the  said  defendant  was  possessed  ^^j^^J^ 
of  a  certain  public  house,  called  and  known  by  the  sign  of  the  [<*  Sun,"]  mitiiif 
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il9V      and  c^fn»d  aa  therein  the  trades  and  businesses  of  a  publican  and  riclaal'' 

»W%Wi   j^^  ^nd  dealer  in  wines  and  spirits,  to  wit,  at,  Sic.  (venue). — ^And  the 

the  yalne   sfiid  d^fend^t  then  and  there  r^resented  to  the  said  plainUff,  that  be 

and  qaan-  ^^^  possessed  o!  a  certain  lease,  of  and  in  the  said  premises,  to  wit, 

•ineM,  "'  ^  ^  ^^''^  ^f     '  ■  ■>  &c,  (according  to  the  fact) ;  and  the  said  defend* 

Ac.  done   ^t  bdng  desirous  of  selling  and  disposing  of  the  said  lease  and  the  good* 

hoQMT^^'^  will  of  the  said  premises,  and  trades  and  business,  heretofore,  to  wit,  on, 

which       9iPC«  (day  of  fnisrepre$entationy  or  about  tt,)  at,  &c.    (venue)  aforesaid, 

plaintiff     \^i:p|igfully  anH  injuriously  contriving  and  intendmg  to  deceive,  defraud, 

to'pur-    ^  and  injury  the  said  plaintiff  in  this  behalf,  then  and  there  fiilaely,  fraudik 

ehui*,and  ktntly  and  deceitfully,  represented  and  asserted  to  the  said  plaintiff,  that 

^fw!^^  ^    (^^  ^^  m^rfprei^n^o^toTM  here  stated  agree  as  nearly  as  possible  wUk 

wards        ^  misrepresentations  made  use  of  and  which  in  the  case  tg^on  which  this 

parohased  form  ^t^os  drawn  were  as  follows :  the  said  public  house  was  then  and 

^^uk)^^'  tl^e  doing  between  seven  and  eight  butts  a  month,  and  about  £30  or 

^40  in  spirits,]  whereupon,  heretofore,  to  wit,  on  the  day  and  year  last 

aforesaid,  at,  &c.   (venue)  aforesaid,  the  said   plaintiff,  confiding  in  the 

said  representations  and  assertions  of  the  said  defendant,  at  the  special 

iastan^  and  request  of  the  said  defendant,  bargained  with  him,  to  bay 

iff  ^119,  the  said  defendant's  interest  in  the  said  unexpired  lease  of  ias 

^^ii  premises,  and  the  said  good-will,  at  and  for  a  certain  sum,  to  wit, 

the  sum  of  £300,  and  the  household  furniture,  fixtures,  utensils,  and  et 

foctS)  tljien  upon  the  said  premises,  at  and  for  a  large  sum  of  money,  to 

wit,  the  sum  of  £225.     And  the  said  defendant,  by  then  and  there  felser 

^,  fraudulently  and  deceitfully,  pretending  and  repreaentmg  to  the  said 

plaintiff,  that  the  said  false,  fraudulent,  and  deceitful  representation  of  tbe 

f^d  ^efoniamt  was  true,  then  and  there  sold  the  said  lease  and  premises 

fuad  good-will  to  the  said  plaintiff,  at*  and  for  the  said  sum  of  money,  U> 

wit,  the  said  sum  of  £300*     And  the  said  plaintiff,  afterwards,  to  wit,  oq 

thfi  day  and  year  aforesaid,  at,  &c.  (v^nue)  aforesaid,  paid  the  said  defaid* 

ai^t  the  said  sum   of  money  for  the  same  ;  whereas  in  truth  and  m  fact,  the 

said  trades  and  businesses  of  the  said  public-house  had  not  been,  nor  wera 

they  before  or  ^t  the  time  of  the  making  of  the  said  ialse  represeatatioD 

^pd  assertion,  between  seven  and  eight  butts  a  month,  bnt  had  be^  and 

Vfete  much  less,  to  wit,  one  butt  a  month  ;  and  whereas,  in  troth  and  in 

iA9tj  th^re  had  not  then  been  sold  or  disposed  of  at  the  said  public-house, 

tp  the  amount  pf  fixan  £30  to  £40  in  spirits,  but  on  the  contrary,  much 

(k)  This  form    wM  adopted  in    a  cate  on  the  case  for  a  deceit,  the  plaintiff  decls^ 

wherein   the    plaintiff  succeeded.    It  may  ed  that  he  had   employed  the  defendant  to 

be  readily  altered  to  meet  any  similar  ease,  obtain  a  lease  for  him ;  that  the  defesdaRt 

V^  Vrs  the  vendor  of  a  pablic  house  made,  fraudulently  represented  to  him  that  a  pre- 

pending  the  treaty,  certain   deceitful  misre-  mium  of  £150  was  to  be  paid  for  it,  where- 

^resentations  respecting  the  amount  of  the  as  only  £100  were  to  be   paid,  by  means  of 

bvsinesp  done  in  the  house,  and  the  rent  re-  which  fraudulent    representation  (ha  de- 

d^v.ed  for  iU>art  of  the  premises,  whereby  fendant  obtained  from  him  the  sum  of  ^^50, 

the    plaintiff^  was  induced  to  give   a  large  and  converted  it  to  bis  own  nae,  it  was  held 

•um  for  the  premises,  it  was  held,  that  the  that  these  allegations  were  sufficient,  with- 

latter  mieht  maintain  an  action  on  the  case  out  farther  stating  that  the  £50  so  obtained 

for  the   deceitful  representations,  although  was  over  and  above  the  £100  to  be  paid  for 

they  were  not  noticed  in  the  conveyance  of  the  lease,  2  Marsh.  217.  —  6  Taunt.  522,8. 

the  pnmfses,  or  in  a  memorandum  of  the  C. ;  and  see  4  Lord  Raym,  lllS,  qaoted  ia 

^figain,  whkh  was  (Iri^wn  up  dfter  these  2  K.  d^  C.  6{^,  aa  to  evidence,  ia  feduolioa 

representations  w^re  made.     3  B.  <&  C.  623.  of  damages,  in  respeot  of  the  value  oi  tbe 

-^  D'.  A  R.  490,  S.  C.    Where  in  an  action  premises,  see  R.  A  M.  C.  N.  P.  303. 
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less  spirits,  that  at  the  rate  of  firom  £30  to  £40  a  month  bad  heen  sold  v^ 
and  disposed  of  in  and  from  the  said  public^bouse,  to  wit,  to  the  amount  **^''*' 
of  about  £10  in  spirits  per  month,  as  the  said  defendant,  at  the  time  of 
bis  making  bis  said  false  and  deceitful  representation  well  knew ;  and  the 
said  plaintiff  further  saith,  that  the  said  defendant,  by  means  of  the  pr^ 
noises,  on  the  day  and  year  aforesaid,  at,  be.  (venue)  aforesaid,  falsely 
and  fraudulently  deceived  the  said  plaintiff  on  the  said .  sale,  and  thereby 
the  said  lease,  trades  and  busbesses  have  become,  and  are  of  no  use  or 
'  value  to  the  said  plaintiff;  and  the  said  plaintiff  hath  sustained  great 
trouble,  expense  and  loss,  to  wit,  an  expense  and  loss  of  £600,  in  and 
about  the  carrying  on  the  said  trades  and  businesses,  in  the  said  house  and 
premises,  and  endeavoring  to  dispose  of  the  said  lease,  trades  and  bust* 
nessess,  to  wit,  at,  &c.  (venue)  aforesaid. —  And  whereas  also,  before  and  at  S«oond 
the  time  of  the  oonmiitting  of  the  grievances  hereinafter  next  mentioned,  ^^^  ^n- 
the  said  defendant  proposed  and  offered  to  the  said  plaintiff,  to  sell  and  eral. 
dispose  of  to  the  said  plaintiff,  a  certafai  other  public  bouse  and  premises, 
with  the  appurtenances,  for  the  residue  of  a  certain  term  of  years  therein, 
together  with  the  good-will  and  trade  of  a  licensed  victualler  to  the  same 
bouse,  and  certain  goods  and  chattels  in  and  about  the  same  premises,  to  wit, 
at,  &c.  (venue)  aforesaid.  And  thereupon,  heretofore,  to  wit,  on  the  said, 
&c.  (day  of  misrepresentaticnty  or  abotU  it,)  at,  &c*  (venue)  aforesaid,  the 
said  defendant  wrongfully  and  unjustly  contriving  and  intending  to  deceive 
and  defraud  the  said  plaintiff  in  that  behalf,  then  and  there  falsely  and  de^ 
ceitfully  pretended  to  the  said  plaintiff  that  a  much  greater  and  more  advan- 
tageous business  was  then  and  there  carried  on  in  the  said  last-mentioned 
house  than  there  really  was,  to  wit,  that  from  seven  to  eight  butts  of  beer 
were  sold  per  month  in  the  same  house,  and  that  about  £30  or  £40 
worth  of  spirits  were  sold  each  month  in  the  same  dwelling-house ;  and 
the  said  defendant  then  and  there,  by  means  of  the  same  false  pretences, 
then  and  there  prevailed  upon  and  induced  the  said  plaintiff  to  bargaio 
and  agree  to  buy  the  said  interest  in  the  said  term,  and  the  said  good- will 
and  trade,  at,  and  for  a  lai^ge  sum  of  money,  to  wit,  the  sum  of  £300, 
which  he  the  said  plaintiff  then  and  there  paid  to  the  said  defendant  for 
the  safne ;  whereas  m  truth  and  in  fact,  before  and  at  the  time  of  the 
making  of  the  said  last-mentioBed  false  pretences  of  the  said  defendant, 
much  less  than  frcxn  seven  to  eight  butts  of  beer  were  sold  per  month  in 
the  said  house,  and  much  less  than  £30  worth  of  spirits  per  month 
were  sold  in  the  same  house ;  and  by  reason  thereof,  the  said  good-will 
became  and  was  of  no  use  or  value  to  the  said  plaintiff;  and  so  the 
said  plaintiff  saith,  that  the  said  defendant  falsely  and  fraudulently 
deceived  bim  the  said  plaintiff,  on  the  sale  of  the  said  last-mentioned 
bouse  and  good-will,  to  wit,  at,  &c.  (venue)  aforesaid.  —  And  whereas  "^^^"^ 
also  heretofore,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  S&c.  (oe- 
nue)  aforesajld,  the  said  plaintiff,  at  the  request  of  the  said  defendant, 
bargained  wilb  the  said  defendant,  to  buy  of  the  said  defendant,  his  the 
said  defendant's  interest  in  a  certain  other  unexpired  lease  of  a  certain 
other  public^bouse  and  premises,  with  certain  other  leasehold,  furni- 
ture, fixtures,  utensils  of  trade,  and  effects,  together  with  the  good-will  of 
the  said  defendant's  trade  and  business  of  a  publican  therein,  at  and  for 
certaia  other  prices  or  sums  of  money,  amounting  in  the  whole  to  a  large 
mm  of  wmey^  to  wi|  the  «um  of  £586,  and  Uie  said  defeftdant  by  thai 
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and  there  falsely,  fraudulently,  and  deceitfullir  pretending  and  represent* 
ing  to  the  said  plaintiff,  that  the  said  last-mentioned  public-house  was  do- 
ing between  seven  and  eight  butts  of  beer  a  month,  to  the  amount  of 
about  £30  or  £40  per  month  in  spirits,  and  was  doing  a  great  deal  in 
ale,  and  a  great  deal  in  wine,  and  also  that  the  parish  dinners  were  pro- 
yided  and  given  at  and  in  the  said  last-mentioned  public-house,  and  the 
said  house  was  a  house  of  call   for  firemen,  then  and  there  sold  the  said 
last-mentioned  lease,   furniture,  utensils,    and    effects,  together  with  the 
good-will  last  aforesaid,  at  and  for  the  said  sum  of  money,  so  amounting 
to  such  large  sums  of  money,  to  wit,  the  sum  of  £525,  to  the  said  plain- 
tiff, who  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &6C.  (venue) 
paid  the  said  defendant  for  the  same ;  whereas  in  truth  and  in  fact  the 
trade  and  business  of  the  said  last-mentioned  public-house  bad  not  been, 
nor  were,  between  seven  and  eight  butts  of  beer  a  month,  but  had  been 
and  were  much  less,  to  wit,  one  butt  a  moi^th,  and  whereas  in  truth  and 
in  fact  neither  the  said  defendant,  nor  any  other  occupier  of  the  said  lasl- 
mentioned  public-house,  had  sold  or  disposed  of  spirits  to  the  amount  of 
about  £30  or  £40,  but  had  sold  much  less,  to  wit,  to  the  amount  of  £10 
in  spirits ;  and  whereas  in  truth  and  in  fact  the  said  last-mentioned  pub- 
lic-house had  not  been,  nor  was  doing  a   great  deal  in  ale,  and  a  great 
deal  in  wine,  but  had  been  and  was  doing  very  little  in  ale,  and  very  lit- 
tle in  wine  ;  and  whereas  in  truth  and  in  fact  the  parish  dinners  were  not 
provided  and  given  at  and  in  the  said  last-mentioned   public-house,  nor 
was  the  said  last-mentioned  public-house  a  house  of  call  for  firemen,  as 
the  said  defendant  at  the  time  of  making  his  said  last-mentioned  false  and 
deceitful  representation  well  knew.     And  the  said  plaintiff  further  saitb, 
that  the  said  defendant,  by  means  of  the  last-mentioned  premises,  on  the 
day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid,  falsely  and  fraudulentlj 
deceived  the  said  plamtiff  in  the  said  sale,  and  thereby  the  said  lease,  trade, 
and  business  last  aforesaid,  have  become  and  are  of  no  use  or  value  to 
the  said  plaintiff,  and  the  said  plaintiff  hath  sustained  great  trouble  and 
expense,  to  wit,  an  expense  of  £600  in  and  about  the  carrying  on  of 
the  said  trade  and  business  last  aforesaid,  in  the  said  last-mentioned  mes- 
suage and  premises,  and  endeavoring  to  dispose  of  the  said   lease,  trades, 
and   businesses  last   aforesaid,  at,  be.  (venue)   aforesaid. — And  whereas 
also  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,   be.  (t^enue) 
aforesaid,  the  said  plaintiff  bargained  with  the  said  defendant  to  buy  of 
the  said  defendant  the  said  defendant's  interest  in  a  certain  other  unexpi^ 
ed  lease  of  a  certain  other  public-house  and  premises,  with  certain  other 
trades  of  a  publican  and  victualler,  and  dealer  in  wines  and  spirits,  to- 
gether with  certain  other  household  furniture,  utensils,  goods  and  chattels 
and  also  the  good-will  of  the  said  last-mentioned  trades  and  businesses, 
and  the  said  defendant,  by  then  and  there  falsely,  fraudulently,  and  de- 
ceitfully [iretending  and  representing  to  the  said  plaintiff,  that  the  trades 
and   businesses  of  the    said  last-mentioned  public  houses  were   of  greftt 
extent  and  amount,  to  wit,  to  the  extent  and  amount  of  between  seven 
and  eight  butts  of  porter  sold  and  delivered  per  month,  and  to  the  extent 
and  amount  of  so  much  spirits,  sold  and  delivered,  as  produced  about  the 
sum  of  from  £30   to  £40  per  month,  and  to  the  extent  and  amount  of  a 
great  deal  of  ale,  and  also  that  the  parish  dinners  were  supplied  and  taken 
by  and  in    the   said   lastrmentioned  public-house,  and  that  the  said  last- 
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meDtioned  public-house  was  a  house  of  call  for  firemen,  from  all  which      '«* 
the  said  premises  aforesaid  great  gains  and  profits,  amounting  in  the  whole    '^*®^'' 
to  a  large  sum,  to  wit,  the  sum  of  £100  per  month,  accrued  to  and  were 
received  by  him   the  said  defendant,  so  carrying  on  the  said  trades  and 
businesses  as  aforesaid,  then   and  there  sold  the  said  last-mentioned  lease, 
furniture,  utensils,  goods   and   chattels,  together  with   the  good-will  last 
aforesaid,  to  the  said  plaintiff,  at  and  for  certain  other  sums  of  money, 
amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  £525, 
and  the  said  plaintiff  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
at  the  parish  aforesaid,  paid  the  said  defendant  for  the  same  ;  whereas  in 
truth  and  in  fact  the  said  last-mentioned  trades  and  businesses  were  not  of 
great  extent  and  amount,  but  on  the  contrary  thereof,  had  been  and  were 
of  small  extent  and  amount,  to  wit,  of  the  extent  and  amount  of  between 
two  and   three   butts  of  porter  sold  and  deUvered  per  month,  and  to  the 
extent  and   amount  of  so  much  spirits,  sold  and  delivered,  as  produced 
about  the  sum  of  from  £5  to  £10  per  month,  and  to  the  extent  and 
amount  of  a  small  quantity  of  ale,  to  wit,  to  the  extent  and  amount  of 
one  barrel  per  month  ;  and  whereas  in  truth  and  in  fact  the  said  parish 
dinners  were  not,  nor  ever  had  been  supplied  and  taken  by  and  in  the  said 
last-mentioned  public-house ;  and  whereas  in  truth  and  in  fact  the  said 
last-mentioned  public-house   was  not  a  house  of  call  for  firemen  ;  and 
whereas    in  truth  and  in  fact,  from  the  said  premises  as  aforesaid,  great 
gains  and  profits  did  not  accrue,  and  were  not  received  by  the  said  defend- 
ant so  carrying  on  the  said  trades  and  businesses  as  aforesaid,  but  on  the 
contrary  thereof,   the  gains  and  profits  which  accrued  to  and  were  receiv- 
ed by  the  said  defendant,  so  carrying  on  the  said  trades  and  businesses  as 
aforesaid,  amounting  to  a  small  sum,  to  wit,  the  sum  of  £  1  per  month, 
whereby  the  same  became  and  were  of  little  use  or  value  to  the  said 
plaintiff ;   and  so  the  said  plaintiff  saith,  that  the  said  defendant  falsely 
and  fraudulently  deceived   the  said  plaintiff  on  the  sale  of  his  said  last- 
mentioned  interest  in  the   said  lease  of  the  said  last-mentioned  public- 
bouse  and   premises,   and  the   said  last-mentioned  good-will  of  the   said 
trades  and  businesses,  together  with  the  last-mentioned  furniture,  utensils, 
goods   and   chattels   aforesaid,  to  wit,  at,  &6c.  (yentu)   aforesaid. — [Add 
another  county  merely  stating,  as  generally  as  practicable,  that  defendant 
represented  the  biuinesses,  fyc.  greater  and  of  more  value  than  they  realr 
ly  were.} 

For   that  whereas,   before  and  at  the  time  of  the   committing  of  the  For  mis. 
grievances  by  the  said  defendant  as  hereinafter  next  mentioned,  the  said  f^preient- 
defendant  kept  a  circulating  library,  and  carried  on  the  trades  of  a  book-  yjfg^  ^f  ^ 
seller,   stationer,  jeweller,  toyman,  and  hardwareman,  at  a  certain  mes-  trade  and 
suage  and  premises,  in  Mare  Street,  Hackney,  in  the  county  of  Middlesex,  ^"i ^'l^''' 
and  was  possessed  of  a  certain  lease  of  the   said  messuage  and  premises,  piaint!ffio 

to  wit,  for  the  term  of years,  commencing  from  the day  of  defendant 

in   the  year  of  our   Lord to   wit,  at,   fee.   {yeniu)  aforesaid.  (^* 

And  thereupon  heretofore,  to  wit,  on,  &c.  at,  be.   (venae)  the  said    plain- 
tiff, at  the  special  instance  and  request  of  the  said  defendant,  ^bargained    [*689] 
with  the  said  defendant  to  buy  of  the  said  defendant  the  said  defendant's 

(l)  See  the  note  to  the  preceding  form. 
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'<>*      goods  and  merchandizes  for  the  said  L  K.  to  be  by  the  said   plaintiff,  as 
SBC  AIT.    g^^j^  wharfinger  as  aforesaid,  taken  care  of  in  and  upon  the  said  wharf, 
and  from  thence  forwarded  for  the  said  G.   H.  and  I.   K.  respectively,  for 
wharfage  and  reward  to  the  said   plaintiff  in  that  behalf,  and   which  said 
packages  the  said   plaintij9*  was   then  there  ready  and  willing  to  accept 
r^93j    and  receive  and  take  care  of,  at  and  upon  his  said  wharf,  and  forward  *as 
aforesaid.     And  thereupon,  just  before  the  committing  of  the  grievance   in 
this  count  hereinafter  mentioned,  the  said   £.  F.  was  about  to  cause  to  be 
delivered  the  said   packages  to  the  said  plaintiff,   yet  the  said  defendant, 
&C.  well  knowing   the  premises,  but  contriving  and    intending  wrongfully 
and  unjustly  to  injure  and  damnify  the  said  plaintiff,  so  being  such  whar- 
finger as  aforesaid,  in  the  said  business  and   employment,  and  to  depnire 
him  of  the  hire  and  reward  be  would  otherwise  have  received  and  derived 
from  the  wharfage  and  care  of  the  said  packages,  did  heretofore,  to   wit, 
on,  &c.  at,  &c.   falsely,  fraudulently,  deceitfully,  and  maliciously   repre- 
sent  and  pretend  to   a  certain   person,  then  being  the  mate  of  the  said 
ship  or  vessel,  that  the  said  defendant  was  authorized  by  the  said  6.  H. 
and  I.  K.  to  receive  the  said  packages  ;  and  the  said  mate  being  then  and 
there  deceived  by  the  said  false  representation  of  the  said  defendant,  did 
then  and  there  suffer  and  permit  the  said  defendant  to  take  and   receive 
the  said  parcels  and  packages,  and  the  said  defendant  did  then  and  there 
take  away  the  said  packages,  and  the  said  packages  were  never  delivered 
by  the  said  E.  F.  at  the   said  wharf  of  the  said  plaintiff;  by  means  of 
which  said  several  premises,  the  said   plaintiff  then  and  there  was  put  to 
great  trouble  and  expense,  in  sending  a  lighter  to  the  said  ship  or   vessel 
for  the  said  packages,  and  lost  and  was  deprived  of  the  hire  and  reward, 
profits,  benefit,  and  advantage,  which  he  otherwise  would  have  derived  and 
acquired  from  the  wharfage,  stowage,  and  keeping,  and  forwarding  such 
Second      packages  as  aforesaid,  to  wit,  at,  &tc.   aforesaid. — And  whereas  also,  be- 
fore and  at  the  time  of  the  committing  of  the  grievances  hereinafter  next 
mentioned,  divers  packages  of  goods  and  merchandizes  had  been  and  were 
shipped  on   board  a  certain  other  ship  or  vessel,  with  directions  that  the 
same  should  be  delivered  at  the  said  wharf  of  the  said   plaintiff,  that  is  to 
say,  47  packages  of  goods  and  merchandizes  for  the  said  G.  H.  and  19 
packages  of  goods  and  merchandizes  for  the  said  I.  K.  to  be  by  the  said 
plaintiff,  as  such  wharfinger   as  aforesaid,  taken  care  of  in  and  upon  his 
said  wharf,  and   forwarded  for  the  said  G.  H.  and  I.  K.  respectively,  for 
wharfage  and   reward  to  the  said    plaintiff  in  that  behalf,  and  which  said, 
]ast*mentioned    packages  the  said  plaintiff  was  then  and  tiiere  ready  and 
willing  to  accept  and  receive  and  take  care  of,  at  and  upon  his  said  wharf, 
and  forward  as  aforesaid;  and   thereupon,  just  before  the  committing  of 
[•o93|    the  grievance   in  this  count   *hereinafter   next-mentioned,  tlie   said   last- 
mentioned  packages  were  about  to  be   delivered  to  the  said   plaintiff,  as 
such   wharfinger  as  aforesaid,  yet  the  said  defendant,  well  knowing  the 
premises,  but  contriving  and  intending  wrongfully  and  unjustly  to  injure 
and  damnify  the   said  plaintiff,  so  being  such  wharfinger,  as  aforesaid,  in 
his  said  business  and  employment,  and  to  deprive  him  of  his  hire  and  re- 
ward   which    he   otherwise   would  have    received  and  derived  from   the 
wharfage  of  the   said    last-mentioned    packages,  heretofore  to  wit,  on,  bc« 
at,  &c.  (venue)  did   falsely,   fraudulently,  deceitfully,  and  maliciously  re- 
present and  pretend  to  a  certain  person,  then  being  aboard  the  said  last- 
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mentioned  ship  or  vessel,  that  the  said  defendant  was  authorized  to  deli«  i^o* 
ver  to  the  said  G.  H.  and  I.  K.  the  said  last-mentioned  packages  ;  and  the  ^*^*^^* 
said  person  so  then  being  on  board  the  said  ship  or  vessel,  being  then  and 
there  deceived  by  the  said  false  representation  of  the  said  defendant,  did 
then  and  tliere  suffer  and  permit  the  said  defendant  to  take  and  carry 
away  the  said  last-mentioned  packages,  and  the  said  defendant  did  then  and 
there  take  away  the  same  packages,  and  the  said  last-men doned  packages 
were  never  delivered  at  the  said  wharf  of  the  said  plaintiff;  by  means  of 
which  said  several  premises  the  said  plaintiff  then  and  there  lost  and  was 
deprived  of  the  hire  and  reward,  profit,  benefit,  and  advantage  which  he 
otherwise  would  have  derived  and  acquired  from  the  wharfage  and  keep- 
ing, and  forwarding  of  such  packages  as  aforesaid,  to  wit,  at,  &;c.  (venue)  T]|ird 
aforesaid. — And  whereas  also,  just  before  and  at  the  time  of  the  commit-  ooant. 
ting  of  the  grievance  hereinafter  next  mentioned,  divers,  to  wit,  47  pack- 
ages of  goods  and  merchandizes,  to  be  delivered  to  the  said  E.  F.  and  19 
packages  of  goods  and  merchandizes,  to  be  delivered  to  the  said  G.  H. 
were  consigned  to  and  about  to  be  delivered,  and  would  ^had  not  the  griev- 
ance hereinafter  next  mentioned  been  committed  by  tne  said  defendant) 
have  been  delivered  to  the  said  plaintiff  as  such  wharfinger  as  aforesaid, 
for  wharfage  and  reward  to  the  said  plaintiff  in  that  behalf,  to  wit,  at,  be. 
(venue)  aforesaid  ;  yet  the  said  defendant,  heretofore,  to  wit,  on,  &c.  afore- 
said, at,  &c.  (venue)  aforesaid,  well  knowing  the  premises,  but  contriving 
and  intending  wrongfully  and  unjustly  to  injure  and  damnify  the  said 
plaintiff,  so  being  such  wharfinger  as  aforesaid,  in  his  said  business  and 
employment,  and  jo  deprive  him  of  the  reward  he  otherwise  would  have 
received  and  derived  from  the  wharfage  of  the  said  last-mentioned  pack- 
ages, did  falsely,  ^fraudulently,  and  deceitfully  represent  and  pretend  to  a  [#5941 
certain  person  then  having  the  care  and  custody  of  the  said  last-mentioned 
packages,  that  the  said  defendant  was  authorized,  as  such  wharfinger,  to 
receive  and  forward  tiie  said  packages  to  the  said  E.  F.  and  G.  H. ;  and 
the  said  person  being  then  and  there  deceived  by  the  said  false  represen- 
tations of  the  said  defendant,  did  then  and  there  suffer  and  permit  the 
said  defendant,  to  take  and  receive  the  said  last-mentioned  packages,  and  the 
said  defendant  did  then  and  there  take  away  the  said  several  last-mentioned 
packages,  by  means  of  which  said  several  premises  the  said  plaintiff  then 
and  tliere  lost  and  was  deprived  of  the  hire  and  reward,  profits,  benefits, 
and  advantage  which  he  otherwise  would  have  derived  and  acquired 
from  the  wharfage  and  keeping  and  forwarding  the  said  last-mentioned 
packages  as  aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid. — And  whereas  Fourth 
also,  before  and  at  the  time  of  the  committing  of  the  grievance  hereinaf-  «©«">t. 
ter  next  mentioned,  divers,  to  wit,  68  packages  of  other  goods  and  chat*  - 
tels  were  about  to  be  delivered  to  the  said  plaintiff,  as  such  wharfinger  as 
aforesaid,  to  be  by  him,  as  such  wharfinger,  taken  care  of,  at  and  upon  a 
certain  wharf  of  him  the  said  plaintiff,  for  wharfage  and  reward  to  the 
said  plaintiff  in  that  behalf,  and  which  said  packages  he  the  said  plaintiff 
was  ready  and  willing  to  accept  and  receive,  and  take  care  of,  at  and  up* 
on  his  said  last-mentioned  wharf;  yet  the  said  defendant  heretofore,  to 
wit,  on  the  said,  be.  aforesaid,  at,  be.  (venue)  aforesaid,  well  knowing 
the  premises,  but  contriving  and  intending  wrongfully  and  unjustly  to  in- 
jure and  damnify  the  said  plaintiff,  so  being  such  wharfinger  as  aforesaid, 
in  his  said  business  and  employment,  and  to  deprive  him  of  the  hire  and 
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^^'^  rewasd  lie  otborwiee  would  have  receiyed  and  deriyed  finom  the  wharfage 
9wnMf9*  ^£  ^^  ^^  packages,  hj  fake  pretences  did  hinder  and  prey^it  the  deli- 
yeqr  of  the  said  lastHHentioaed  packages  to  the  said  plaiatiffy  as  such 
wharfinger  a»  aioresaid,  and  did  obtain  and  get  into  his  possesMOo  the 
same  packages ;  by  means  of  which  said  several  premises,  the  said  plain* 
tiff  then  and  there  lost  and  was  deprived  of  the  hire  and  reward,  profit, 
benefit,  and  advantage,  which  he  otherwise  would  have  derived  and  ac« 
quired  from  the  wharfage,  keeping,  and  forwarding  such  packages  aa  afore- 
said, to  wit,  ait,  be.  (i^efiue)  aforesaid. 

■entioff'**      ^o'  ^^^  whereas  the  said  plaintiff,  heiate  and  at  the  respective  time» 
that  plain-  of  the  committing  of  the  grievances  by  the  said  defendant  hereinafter  men- 
^^Mt^'  ^^^>  ^^»  ^^^  ^^^^^"'^  thence  hitherto  hath  been,  and  sUU  is,  a  carrier>  in 
oat  from    ftod  by  ^  certain  waggon  of  the  said  plaintiff,  of  goods,  wares,  and  m^^ 
defend-      chandi^es,  from  a  certain  inn  called  the  White  Hart  Inn,  St.  John  Street, 
aat  ■  mn.   -^  ^^  county  of  — —  to  Bedford,  in  the  county  of  Bedford,  and  for  hire 
and  rewaid,  during  all  that  time,  used,  exercbed,  and  carried  on,  and  still 
doth  use,  exercise,  and  carry  on  the  business  and  occupation  of  such  car* 
rier  as  aforesaid,  to  wit,  at,  be.  (venue)  ;  and  whereas   also,  just  before 
and  at  the  time  of  the  committing  of  the  grievances  heremafter  next  mea- 
[*693]    tioned,  a  ^certain  servant  of  certain  persons,  trading  under  the  name,  style, 
and  firm  of  Messrs*  £•  and  Co*  was  directed  and  authorized  by  them   to 
send  divers,  to  wit,  two  parcels,  by  the  said  waggon  of  the  said  plaintiff^ 
fiom,  be*  aforesaid,  to,  be*  aforesaid,  that  is  to  say,  one  of  the  said  par- 
cels»  to  Mr.  T*  P*  at,  be.  aforesaid,  and  the  other  thejeof  to  Mr.  D.  of 
the  same  place,  and  which  said  parcels  be  the  said  plaintiff  was  ready 
•   •        and  willing  to  accept  for  the  purpose  aforesaid,  and   to  carry  and  convey 
the  same,  in  and  by  the  said  waggon,  from,  be.  aforesaid,  to,  be.  afore* 
said  ;  and  thereupon,  just  before  the  committing  of  the  grievance  in  this 
count  after  mentioned,  the  said  servant  inquired  of  the  said  defendant,  at 
a.  certain  mn  in  St.  John  Street  aforesaid,  called  the  Cross  Keys,  whether 
tbe  Bedford  waggcm,  (meaning,  as  the  said  defendant  well  knew,  the  said 
waggon  of  the  said  plaintiff,)  then  went  from  the  said  last  mentioned  inn 
t^  Bedford  aforesaid  ;  whereupon  the  said  defendant  then  and  there,  that 
ia  to  say,  on,   be.  at,  be.  aforesaid,  well  knowing  the  premises,  but  con« 
triving^  and  falsely  and  fraudulently  intending  to  injure  and  damnify  the 
said  plaintiff,  so  being  such  common  earner  as  aforesaid,  and  to  deprive 
him  of  the  hire  and  reward  he  would  otherwise  have  received  and  deriv* 
ed  iiom  the  carriage  of  the  said  parcels  in  and  by  his  said  waggon,  know- 
ingly, &lsely,  fraudulently,  deceitfully,  and  maliciously,  then  and  there  repre- 
sented to  the  said  servant  that  the  Bedford  waggon  (then  and  there  meao- 
iag  the  said  waggon  of  the  said  plaintiff,)  did  then  go  from  the  said  Idd 
.   called  the  Cross  Keys,  whereas  in  truth  and  in  fact,  tbe  said  waggon  of 
the  said  plaintiff  did  not  then  go  from   the  said  last-mentioned  inn,  as  he 
the   said  defendant  then  and  there  well  knew ;  by  means,  and  in  conse- 
quence of  which  false  representation  of  the  said  defendant,  the  said  ser- 
mnt  was  tlien  and  there  induced  to  and  did  then  and  there  deliver  the 
said   parcels  to  the  said  defendant,  who,  further  contriving  and  intending 
as  aforesaid,  afterwards,  to  wit,  on,  be.  aforesaid,  at,  be.  (venue)  afore- 
said, sent  tbe  same  to  Bedford  aforesaid,  by  another  and  difierent  waggon 
than  thp  said  waggon  of  the  said  plaintiff,  and  the  said  parcels  were  never 
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delivered  to  the  said  defendaDt,  or  carried  or  coDveyed  by  his  said  wag- 
gon to  Bedford  aforesaid,  or  elsewhere ;  by  meaDs,  and  in  consequence  of  '^*^*^** 
which  said  several  premises,  the  said  plaintiff  then  and  there  lost  and  was 
deprived  of  the  hire  and   reward,   profit,  benefit,  and  advantage,  which 
might  and  would  otherwise  have  been  paid  and  arisen,  and   accrued  to 
him  from  the  carriage  of  such  parcels  in  and  by  hb  said  waggon  as  afore* 
said,  to  wit,  at,  be.  (venue)  aforesaid. —  And  whereas  also,  before  and. at  Second 
the  time   of  the  committing  of  the  grievance  hereinaAer  next   mentioned,  eoon^- 
the  said  Messrs.  E.  and  *Co.  at  the  request  of  the  said  defendant,  had    [^^] 
caused  to  be  delivered  to  him  the  said  defendant,  divers,  to  wit,  two  other 
parcels,  to  be  by  him  delivered  to  the  said  plaintiff,  and  to  be  carried  and 
conveyed  by  the  said  plaintiff  as  such  common  carrier  as  aforesaid,  in  and ' 
by  his  said  waggon,  firom,  be.  aforesaid,  to,  be.  aforesaid,  for  certain  hire 
and  reward  to  him  the  said  plaintiff  in  that  behalf;  nevertheless,  the  said 
defendant,  well  knowing  the  said  last-mentioned  premises,  but  contriving 
and  intending  to  injure  and  damnify  the  said  plaintiff,  did  not  nor  would 
deliver  the  said  last-mentioned  parcels  to  the  said  plaintiff,  but,  on  the 
contrary  thereof,  afterwards,  to  wit,   on,  be.  at,  be.  (yetiue)  aforesaid, 
wrongfully,  knowingly,  and  willingly  caused  the  same  to  be  sent  fiom,  be. 
aforesaid,  to,  be.  aforesaid,  by  a  certain  other  carrier,  whereby  the  said 
plaintiff  then  and  there  lost  and  was  deprived  of  the  profit,  benefit,  and 
advantage,  which   might  and  would  otherwise  have  arisen  and  accrued  to 
him  from  the  carriage  of  the  said  last-mentioned  parcels  in  and  by  his  said 
waggon  as  last  aforesaid,  to  wit,  at,  be.  (venue)  aforesaid. — And  whereas  Third 
also,  before  and  at  the  time  of  the  committing  of  the  grievance   hereinaf-  ^^^^ 
ter  next  mentioned,  the  said  defendant  had  accepted   and   received  from 
certain  persons,  trading  under  the  style  and  firm  of  Messrs.  J.  and  Co.  a 
certain  box  or  parcel   to   be   by  him  delivered  to   the   driver  of  the  said  • 
waggon  of  the  said  plamtiff,  in  order  that  the  same  might  be  carried  and 
conveyed  by  him,  as  such  common  carrier  as  aforesaid,  in  and  by  his  said 
waggon,  from,  be.  aforesaid,  to,  be.  aforesaid,  for  a  certain  hire  and  re-^ 
ward  to   the  said   plaintiff  in  that  behalf;  yet  the  said   defendant,  well 
knowing  the  said  last-mentioned  premises,  but  contriving,  and  falsely  and 
fraudulently  intending  to  deprive  the  said  plaintiff  of  the  hire  and  reward 
he  would  have  acquired  and  received  in  case  he  had  the  carriage  and  con- 
veyance of  the  said  last-mentioned  box  or  parcel   as  aforesaid,  and  other- 
wise to  injure  and  damnify  the   said  plaintiff,  afterwards,  to  wit,  on,  be. 
at,  be.  (venue)  aforesaid,  wrongfully   and  maliciously,  instead  of  deliver- 
ing the  said  last-mentioned  box  or  parcel  to  the  driver  of  the  said  waggon 
of  the  said  plaintiff  afterwards,  to  wit,  on,  be.  at,  be.  (venue)  aforesaid, 
caused   the  same  to  be  sent  fiom,  be.  aforesaid,  to,  be.  aforesaid,  by  a 
certain  other  carrier,  whereby  the  said  plaintiff  then  and  there  lost  and 
was  deprived  of  all  the   benefit,  profit,  and  advantage  which  might  and 
would  otherwise  have  arisen  and  accrued  to  him  from  the  carriage  of  the 
last-mentioned  box  or  parcel  in  and  by  his  said  waggon  as  aforesaid,  and 
was  thereby  then  and  Uiere  otherwise  much  injured  and  damnified,  to  wit, 
at,  be.    (venue)  aforesaid. — [Fourth  count  nearly  similar  to  the  thirdy  ^in-    pi697] 
eerting  half  a  hogshead  of  vinegar  instead  of  a  box  or  parceL] 

For  that  whereas  the  said  plaintiff  for  divers,  to  wit,  two  years  and  up-  3^  qq^ 
wards  now  last  past,  hath  been,  and  still  is,  a  [fishmonger,]   and  far  and  fiahmon 
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the  said  plaintiff  in  this  suit  had  been  served  with  a  copy  of  the  declara- 
tion in  the  said  action  of  ejectment,  and  the  said  plaintiff  had  tbea  no 
edfor  valid  or  sufficient  defense  to  the  same  action  ;  yet  the  said  defendant 
?adffinent  con^^ing,  and  wrongfully  and  unjustly  intending  to  injure  the  said  plain- 
a^ainit      tiff,  and  to  subject  him  to  the  payment  of  the  costs  of  the  said  action, 

him  (o).     heretofore,  to  wit,  in Term,  in  the year  of,  &c.  that  is  to  say, 

on,  be.  to  wit,  at,  be.  (venue)  aforesaid,  wrongfully  and  injuriously,  and 
without  the  leave  or  license,  and  against  the  will  of  the  said  plaintiff, 
caused  and  procured  an  appearance  to  be  entered  in  the  same  court  in 
the  said  action,  for  and  on  behalf  of  the  said  plaintiff,  and  then  and  there 
also,  without  the  leave  or  license,  and  against  the  will  of  the  said  plain- 
tiff, caused  and  procured  a  certain  plea  to  be  pleaded  therein,  to  wit, 
that  he  the  said  plaintiff  was  not  guilty  of  the  trespass  and  ejectment 
complained  of  in  the  said  action  ;  and  such  proceedings  were  thereupon 
had  without  the  license  or  consent  or  knowledge  of  the  said  plaintiff,  that 

afterwards,  to  wit,  in Term,  in  and  concerning  the  said  action,  it 

1*700]  ^3g  ^considered  in  and  by  the  said  court  that  the  said  J.  D.  should  re- 
cover against  the  said  plaintiff,  his  term  then  to  come  of  and  in  the  said 
tenements,  with  the  appurtenances,  and  his  damages  of  — L  by  tlie  jury 
in  the  said  action  assessed,  and  also  — Z.  for  his  costs  and  charges,  by  the 
said  court  of  our  said  lord  the  king  adjudged  to  the  said  J.  D.  of  increase, 
and  with  his  assent,  as  by  the  record  and  proceedings  thereof  in  the  said 
court  of  our  said  lord  the  king,  before  the  king  himself  more  fully  ap- 
pears :  And  the  said'  plaintiff  further  saith,  that  afterwards,  to  wit,  on, 
&c.  a  certain  writ  of  our  said  lord  the  king  was  duly  issued  upon  the 
said  judgment,  out  of  the  said  court  of  our  said  lord  ^e  king,  before  the 

king  himself,  directed  to  the  sheriff  of whereby  our  said  lord  the 

king  commanded  the  said  sheriff  that  he  should  take  the  said  plaintiff,  if 
he  should  be  found  in  his  bailiwick,  and  him  safely  keep,  so  that  he  the 
said  sheriff  should  have  the  body  of  the  said  plaintiff  before  our  said 
lord  the  king,  on,  be.  wheresoever  our  said  lord  the  king  should  then  be 
in  England,  to  satisfy  the  said  J.  D.  the  said  sum  of  — L  which  by  the 
said  court  of  our  said  lord  the  king,  before  the  king  himself,  at  Westmin- 
ster aforesaid,  were  adjudged  to  the  said  J.  D.  for  his  damages  which  he 
had  sustained,  as  well  on  occasion  of  the  trespass  and  ejectment  afore- 
said, as  for  his  costs  and  charges  by  him  about  his  suit  in  that  behalf  ex- 
pended, whereof  the  said  plaintiff  was  also  convicted  as  aforesaid,  as  ap- 
peared to  our  said  lord  the  king  of  record,  and  that  the  said  sheriff  should 
then  have  there  that  writ;  which  said  writ  afterwards,  and  before  the 
delivery  thereof  to  the  said  sheriff  of  — ^-  to  be  executed  as  hereinaft^ 
mentioned,  was  duly  indorsed,  with  a  direction  to  the  said  sheriff,  re* 
quiring  him  to  levy  — L  besides  poundage,  officers'  fees,  and  all  other 
incidental  expenses  :  which  said  writ,  so  indorsed  as  aforesaid,  afterwards, 
and  before  the  said  return  thereof,  to  wit,  on,  be.  at,  be.  was  delivered 

to  E.  P.  and  G.  H.  then  being  sheriffs  of  the  said  county  of to  be 

executed  in  due  form  of  law,  by  virtue  of  which  said  writ  the  said  E. 
F.  and  G.  H.  so  being  sheriffs  as  aforesaid,  afterwards,  and  before  the  said 
return  of  the  said  writ,  to  wit,  on,  be.  and  within  the  bailiwick  of  the 
said  sheriff,  took  and  arrested  the  said  plaintiff  by  his  body  and  then 

(o)  This  oanie  was  tried,  and  plaintiff  obtained  a  verdiet  for  50L  damage*. 
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mod  tfiere,  by  virtae  of  ihe  said  writ,  had  and  detained  him  in  his  custody,       'o» 
in  execution  for  the  said  sum  of  — /.  and  the  said  plaintiff  was  kept  and    '**^*'** 
detained  in  execution  upon  the  said  judgment  for  a  long  space  of  time,  to 

wit,  for  *the  space  of days ;  by  means  of  which  said  several  pre-    [•701] 

mises  he  the  said  plaintiff,  whilst  he  was  so  imprisoned  as  aforesaid,  not 
only  suffered  great  pain  of  body  and  mind,  and  was  greatly  exposed  in 
his  credit  and  circumstances,  and  was  hindered  and  prevented  from  per- 
ibrming  and  transacting  his  necessary  affiiirs  and  business,  but  was  forced 
and  obliged  to,  and  did  necessarily  pay,  lay  out,  and  expend,  a  large  sum  of 
money,  to  wit,  the  sum  of  — L  in  and  about  supporting  himself  whilst 
he  was  so  imprisoned  as  aforesaid,  and  also  in  and  about  the  obtaining 
his  release  from  the  said  arrest  and  imprisonment,  and  in  and  about  other 
the  prembes,  and  hath  been,  and  is,  by  means  of  the  premises,  other- 
wise greatly  injured,  to  wit,  at,  &c.  (venue)  aforesaid.— --And  whereas  Second 
also,  before  and  at  the  time  of  the  committing  of  the  grievances  herein- 
after next  mentioned,  the  said  plaintiff  was  in  the  possession  of  a  certain 
other  messuage,  be;  situate,  be.  and  a  certain  action  of  ejectment  had 
been  commenced  on  the  part  and  behalf  of  the  said  F.  S.  and  then  was 
depending,  for  the  recovery  of  the  possession  of  the  said  last-mentioned 
tenements,  with  the  appurtenances,  in  the  court  of  our  said  lord  the  king, 
beforp  the  king  himself;  yet  the  said  defendant  contriving,  and  wrong- 
fully and  unjustly  intending  to  injure  the  said  plaintiff  in  this  behalf, 
heretofore,  to  wit,  in  ^^—  Term,  in  the.  year  of,  be.  that  is  to  say,  on, 
&c.  at,  8lc.  (venue)  aforesaid,  wrongfully  and  injuriously,  and  without 
the  authority,  leave,  or  license  of  the  said  plaintiff,  caused  and  procured  a 
defense  to  the  said  last-mentioned  action,  to  be  conducted  and  carried  on 
in  the  name  of  him  the  said  plaintiff,  and  a  certain  plea  to  be  pleaded 
therein,  to  wit,  that  he  the  said  plaintiff  was  not  guilty  of  the  trespass 
and  ejectment  complained  of  in  the  said  last-mentioned  action,  and 
suffered  and  permitted  such  proceedings  to  be  thereupon  had,  without  the 
authority,  license,  or  consent  of  the  said  plaintiff;  that  afterwnrds,  to  wit, 

in Term,  to  wit,  on,  &c.  it  was  considered  and  adjudged  by  the 

said  court  that  the  said  J.  D.  should  recover  against  the  said  plaintiff  his 
term  to  come  of  and  in  the  said  last-mentioned  premises,  with  the  ap- 
purtenances and  his  damages  to  — L  by  the  jury  in  the  said  action  assess- 
ed, and  also  — L  for  his  costs  and  expenses,  by  the  court  of  our  said  lord 
the  king,  before  the  king  himself,  adjudged  of  increase  to  the  said  J.  D. 
and  with  his  consent,  as  by  the  record  and  proceedings  thereof  remain- 
ing in  the  said  court  of  our  said  lord  the  king,  before  the  king  himself, 
more  *^fully  appears :  and  the  said  plaintiff  further  saith,  that  afterwards  [*70S] 
to  wit,  on,  be.  a  certain  writ  of  our  said  lord  the  king  was  issued  out  of 
the  court  of  our  said  lord  the  king,  before  the  king  himself,  directed  to 

the  sheriff  of upon  the  said  last-mentioned  judgment,  whereby  our 

said  lord  the  king  commanded   the  said  sheriff,  be.  [nearly  similar  to  the 
last  count.] 

[Commencement  as  ante,  596.] — ^For  that  whereas  the  said  plaintiff,  Fo'*U»«- 
before  and  at  the  time  of  the  committing  of  the  grievance  by  the  said  de-  i^\^^^ 

Uiird  per* 
(p)  By  the  late  act,  9  <}eo.  4.  c.  14,  a.  6,    in  writing  signed  by  him.  *A«  to  when  an  *on  fit  to 
in  order  to  render  a  party  liable  to  this  ac-    action  of  this  nature  may  be  supported,  see  ^  tniat«d 
lion,  he  must  have  made  the  representation    Selw.  N.  P.  650. — 3  Chit.  Com.  Law,  338,  (?)• 

Vol.  n.  73 
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fendant,  as  hereinafter  next  mentioned,  was  and  from  tlieiice  hitherto  bath 
DXosiT.    jj^gj^  j^jjj  gi^jji  jg  ^ ^  j^jjj  ^jjg  trade  and  business  of  a bath  for  and 

during  all  that  time,  used,  exercised,  and  carried  on,  and  still  doth  use,  ex- 
ercise, and  cany  on,  to  wit,  at,  &c.  (venue).  And  whereas  also  the  said 
plaintiff,  so  being  a  ,  and  so  using,  exercising,  and  carrying  on,  the 

said  trade  and  business  as  aforesaid,  one  E.  F.  before  the  conmutting  of 
the  grievance  by  the  said  defendant,  as  hereinafter  next  mentioned,  to  wit, 
on,  &;c.  at,  be.  (venue)  aforesaid,  applied  to  the  said  plaintiff,  and  then 
and  there  requested  the  said  plaintiff  to  sell  goods  on  credit  to  the  said 
£.  F.  in  the  way  of  the  said  plaintiff's  said  trade  and  business  of  a 


[•703] 


And  the  said  ^plaintiff  being  then  and  there  unacquainted  with  the  cha- 
racter and  circumstances  of  the  said  E.  F.  was  then  and  there  referred  by 
him  to  the  said  defendant  for  information  respecting  the  same,  whereof 
the  said  defendant  afterwards,  and  before  the  sale  of  any  goods  by  the 
aaid  plaintiff  to  the  said  E.  F.  to  wit,  on,  be.  at,  &c.  (venue)  aforesaid, 
had  notice  from  one  G.  H.  the  servant  of  the  said  plaintiff,  and  the  said 
defendant  was  then  and  there  interrogated  by  the  said  G.  H.  on  the  part 
of  the  said  plaintiff  respecting  the  character  and  circumstances  of  the 
said  E.  F.  Nevertheless  the  said  defendant  well  knowing  the  premises, 
and  that  the  said  E.  F.  was  then  and  there  in  bad  and  inacdvent 
circumstances,  and  unfit  to  be  trusted  with  goods  on  credit,  but  contriv- 
ing, and  fraudulently  intending,  craftily  and  subtly,  to  deceive  and  injure 
the  said  plaintiff  in  this  behalf,  pn  the  day  and  year  aforesaid,  at,  4tc. 
aforesaid,  falsely,  fraudulently,  and  deceitfully  (q),  in  writing  (r),  signed 
by  the  said  defendant,  in  answer  to  certain  questions  then  and  there  pot 
to  the  said  defendant  by  the  said  G.  H.  on  the  part  of  the  said  plaintiff, 
respecting  the  character  and  circumstances  of  the  said  E.  F.  represented 
and  affirmed  that  [here  set  forth  the  misrepresentations  as  they  appear 
from  the  defendant's  writing,  as  thus,]  the  said  defendant  knew  the  said 
E.  F.  and  had  done  a  deal  of  business  with  him,  and  taken  a  deal  of  his 
(the  said  £•  F.^s)  money,  and  that  the  said  defendant  then  did  busioess 
with  the  said  £•  F.  and  that  upon  the  whole  the  said  defendant  believed 
the  said  E.  F.  to  be  a  good  man,  (thereby  then  and  there  meaning  that 
•the  said  defendant  believed  the  said   E.  F.  to  be  a  man  in  good  circum- 

and  caaei  th«re  colleotpd.— 2  East,  107.— 3    29.— Com.   Di^.  Action  for  Deceit,  F.2  — 

B.  &  P.  367—2  New  Rep.  241.— 1  Taunt.  Bac.  Ab.  Action  on  Case,  £.— Deceit  on  a 
55H      From  2  Moore,  713,  8  Taunt    637,  S.     lale,  12  East,  632.— See  also  7   I'rice,  544. 

C,  it  shunld  seem  that  to  support  this  ac-  I'he  third  person  represented  to  be  fit  to  be 
tion  there  must  have  been  some  fraud  or  trusted,  will  he  a  competent  witness  for  the 
intention  on  the  part  of  the  Aeiend^Lwi  in  A^"  plaintiff,  1  Campb.  277. — 2  Id.  47. —  See 
ceive.     In   a  later  case,   in  6  Bing.  3%,  it  also  as  to  evidence,  3  Esp.  Rep.  1P4. 

was  held,  that  where  a  party  recommends        (q)  As  the  improper    motive  is  the  fwtef 

an  agent  by  making  statements,  which  he  the  action,  the   allegation  of  the  McUmtr  is 

knows  to  be  false,  he  is  responsible   in  da-  in  this  case  material,  though    we  have  seen 

mages  fur  the  misconduct  of  the  agent,  al-  in  the  case  of  warranty  it  is  otherwise,  an- 

though  it  be  not  shown  that  the  representa-  te,  6d0,  in  notit;  and  Com.  Dig  Actios  on 

tion  was  given  from  malice,  or  with  a  view  Case  for   Deceit,  F.  2. — 6  Bing.   3!t6.    The 

to  the   pecuniary   interest  of  the   party  re-  term   "falsely,"  or   '<  fraudnently/*  would, 

commending  ;  and  see  the  foim  of  declara-  however,  be   sufficient,  Id. — 1   Saond.  S42 

tion  in  that  case,  post,  705. — See  the  preoe-  a,  note  2. — I  East,  563. 
dents  in  3  T.  R  5L.— 1  East,  318.— 2  Id.  92.         (r)  Though  the  9  Geo  4.  c.   14.   s.  6,  re- 

—3  B.  A  P.  3b7,  where  also  the  principles  quires  the   representation  to  be  in  writing, 

npon  which  this  action  is  founded  are  stated,  signed  by  the  defendant,  yet  it  should  seem 

As  t«i  declarations  for  d»'ceit  in  general,  see  this  averment  is  unnecessary,  1  Saond.  276, 

the  notes  to  the   precedents,  ante,  "  False  note  1. — 6  Bing.  529. 
Warranties^  dbc."  and  8  Wentw.  Ind.  28, 
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Stances,  and  fit  to  be  trasted  witii  goods  on  credit).]  By  means  and  in  >^* 
consequence  ($)  of  which  representation  and  affirmation  so  made  and  '^**'^***' 
given  by  the  said  defendant  to  the  said*G.  H.  as  aforesaid,  the  said  plain- 
tiff not  knowing  to  the  contrary,  but  belieWng  therefrom  that  the  said  E. 
F.  was  a  man  in  good  circumstances,  and  fit  to  be  trusted  as  ^aforesaid,  [^^1 
afterwards,  to  wit,  on  the  day  and  year  aforesaid,  and  on  divers  other  days 
and  times  between  that  day  and  the day  of  —  then  next  fol- 
lowing, at,  &c.  (venue)  aforesaid,  was  induced  to  give  credit  to  the  said 
£•  F.  and  did  then  sell  and  deliver  to  him  divers  goods  on  credit  to 
a  large  amount,  to  wit,  to  the  amount  of  £ —  to  wit,  at,  &c.  (venue) 
aforesaid ;  whereas  in  truth  and  in  fact  [here  negative  the  truth  of  de^ 
fondant^s  reprttentations,  thus,  mutatis  mutandis^  the  said  E.  F.  at  the 
time  of  the  said  defendant  so  making  and  giving  the  said  representation 
and  affirmation  to  the  said  6.  H.  as  aforesaid,  was  in  bad  and  insolvent 
circumstances,  and  not  fit  to  be  trusted  with  goods  on  credit ;  and  where- 
as in  truth  and  in  fact  the  said  defendant  did  not  at  that  time  do  business 
with  the  said  E.  F. ;  and  whereas  in  truth  and  in  fact  the  said  defendant 
did  not  believe  the  said  E.  F.  to  be  a  good  man,  but  on  the  contrary 
thereof  at  that  time  well  knew  the  said  E.  F.  then  was  in  bad  and  in- 
solvent circumstances,  and  not  fit  to  be  trusted  with  goods  on  credit.] 
And  the  said  plaintiff  further  says,  that  the  said  several  ;*ums  of  money 
are  still  wholly  due  and  unpaid  to  the  said  plaintiff,  and  he  is  likely  whol- 
ly to  lose  the  same,  to  wit,  at,  be.  (venue)  aforesaid. 

And  whereas  also  the  said  plaintiff,  before  and  at  the  time  of  the  com-  Second 
roitting   of  the  grievance  by  the  said  defendant,  as  hereafter  next  mention-  ^""^ 

ed,  carried   on  the  trade  and  business  of  a ,  and  the  said  E.  F.  was  enl. 

desirous  to  deal  with,  and  to  be  trusted  by  the  said  plaintiff  for  divers 
goods,  wares,  and  merchandizes,  on  credit,  in  the  way  of  the  said  trade 
and  business;  and  thereupon  the  said  defendant,  heretofore,  to  wit,  on, 
&c.  at,  be.  (venue)  aforesaid,  again  contriving  and  intending  to  deceive 
and  defraud  the  said  plaintiff,  and  wrongfully,  deceitfully,  and  fraudulenly 
to  induce,  persuade,  and  encourage  tiie  said  plaintiff  to  deal  with  the  said 
E*  F.  in  the  way  of  bis  trade  and  business,  and  to  sell  and  deliver  to  th» 
said  E.  F.  divers  other  goods,  wares,  and  merchandizes,  upon  trust  and  cre» 
dit,  the  said  defendant  falsely,  fraudulently,  and  deceitfully,  then  and  there 
anertei  and  represented  to  the  said  plaintiff  in  substance,  that  [the  said 
plaintiff  might  safely  trust  and  give  credit  to  the  said  E«  F.  in  that  behalf, 
and  that  the  said  plaintiff  might  safely  sell  and  deliver  to  the  said  E.  F. 
divers  other  goods,  wares  and  merchandizes,  upon  trust  and  credit]  By  r«705l 
means  of  which  said  last  mentioned  false,  fraudulent,  and  ^deceitful  asser- 
tion and  representation,  the  said  defendant  did  then  and  there  fraudulent^ 
ly  and  deceitfully  induce,  persuade,  and  encourage,  the  said  plaintiff  to 
deal  with  the  said  E.  F.  in  the  way  of  his  said  trade  uid  business,  and  to 
trust  and  give  credit  to  him  in  that  behalf,  and  to  sell  and  deliver  to  the 
said  E.  F.  divers  goods,  wares,  and  merchandizes,  upon  trust  and  credit. 
And  the  said  plaintiff  in  fact  says,  that  he,  confiding  in,  and  giving  credit 
to,  the  said  last-mentioned  assertion  and  representation  of  the  said  defend- 
ant, and  believing   the  same  to  be  true,  and  not  knowing   the  contrary 

(«)  Some  loM  or  damage  must  be  averred  and  proved,  2  Marsh.  219. 
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'<!«      thereof,  did  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  and  for 

nxcaiT.    ^  j^j^g  iimef  to  wit,  until  the day  of *-  deal  with  the  said  E.  F, 

in  the  way  of  his  trade  and  busbess,  and  did  trust  and  give  credit  to  bim 
in  that  behalf,  and  did  sell  and  deliver  to  him  divers  other  goods,  wares, 
and  merchandizes,  to  a  large  amount,  to  wit,  to  the  amount  of  f^^upoo 
trust  and  credit,  to  wit,  at,  &c.  (vemjie)  aforesaid ;  whereas  in  truth  and 
in  fact,  at  the  time  of  the  said  defendant's  maidng  his  said  last-mentioDed 
assertion  and  representation,  the  said  plainti£f  could  not  safely  trust  aod 
give  credit  to  the  said  E.  F.  nor  could  the  said  plaintiff  safely  sell  aad 
deliver  to  the  said  E.  F.  any  goods,  wares,  and  merchandizes,  upoo  trust 
and  credit,  aud  the  said  defendant,  when  he  so  made  his  said  last' 
mentioned  assertion  and  representation,  well  knew  the  same,  to  wit,  at, 
be.  (venue)  aforesaid.  And  the  said  plaintiff  further  says,  that  the  said 
£.  F.  hath  not  nor  hath  any  other  person  on  his  behalf,  paid  to  the  said 
plaintiff  the  said  last^mentioned  sum  of  money  so  due  to  him  for  the  said 
last*mentioned  goods,  wares,  and  merchandizes,  or  any  part  thereof,  bat 
on  the  contrary  thereof  he  the  said  £.  F.  then  was,  and  still  is,  wholly 
unable  to  pay  the  same,  or  any  part  thereof,  to  the  said  plaintiff,  to  wit, 
at,  &c.  (venue)  aforesaid,  and  the  said  plaintiff  is  likely  to  lose  the  same, 
to  wit,  at,  8&C.  (venue)  aforesaid. — [Conclude  as  ante,  596.] 

towf^S**      For  that  whereas  the  said  plaintifls,  before  and  at  the  time  of  the  com- 
ing the      mitting  of  the  grievances  hereinafter  mentioned,  carried  on,  and  from  thence^ 
eharaeter   forth  hitherto  have  carried  on   trade  and  business  as  dealers  in  tea  aod 
aab  ^'om  ^^^'  goods,  to  *^wit,  at   London ;  wherefore  the  said  defendant,  hereto- 
plaintiifin  fore,  to  wit,  on  the   10th  day  of  December,  A.  D.  1824,  to  wit,  at  Loo- 
conie-        JQQ^  contriving,  and  fraudulently  intending  craftily  and  subtly  to  deceive 
emplojed  ^"^   injure  the  said   plainti&,  and  to  induce  them  to  employ  a  certain  pe^ 
M  his        son,  to  wit,  one  J.  J.  as  their  agent  in  the  said  business,  at  Manchester,  io 
T»7M?   ^^  county  of  Lancaster,  to  obtain  and  receive  orders  for  goods  to  be  sup* 
I    ^^J    plied  by  them,  and   to  receive  and  coUect  money  on  their  account,  in  the 
way  of  their  said  business,  for  commission  and    reward  to  him,  payable 
in  that  behalf,  falsely,  fraudulently,  and  dec^tfuUy  represented  and  assert- 
ed to  the  said   plaintiiB^,  that  the  said  J.  J.  had  then  an  excellent  cooDec- 
tion  in  that  line  at  Manchester  and   the  neighborhood,  and  that  the  bouse 
for  which  he  had  done  business  there  was  no  longer  able  to  execute  his 
extensive  orders.     By  means  and  in  consequence  of  which  representatioa, 
the  said  plaintiffs,  not  knowing  to  the  contrary,  but  believing  therefroiD 
that  the  said  J.  J.  had,  at  the  time  of  such  representation,  an  exceUeot 
connection  in   the  line  of  such  agency  as  aforesaid,  at  Manchester  afore* 
said,  and   had  obtained  extensive  orders  there  for  some  house,  were  in* 
duced  to  hire  and  engage,  and  did  afterwards,  to  wit,  on,  &c.  at  Londoo 
aforesaid,  hire  and  engage  the  said  J.  J.  as  such  agent  in  their  said  busi' 
ness  at  Manchester  aforesaid,  for  commission  and  reward  to  him  payable 
in  that  behalf,  and  did  instruct  and  authorize  him,  in  that  capacity,  to  ob^ 
tain  and  take  orders  for  the  sale  and  supply  of  goods  by  the  said  plaiauffs 
in  the  said  business,  and  to  collect  and  receive  money  for  and  on  account 
of  the  said  plaintiffs  in  the  way  of  their  said  business.     And  the  said  J* 


396 


t)  Thif  was  the  form  adopted  la  6  Bing.    lion  the  pUintiif  succeeded  ;  tee  the  notff 
\ — 7  Bing.  105,  8.  C,  and  in   which  ac-    ante,  702. 
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J.  under  and  by .  virtue  of  that  employment,  did  afterwards,  to  wit,  on  the  'oa 
day  and  year  aforesaid,  at,  &c.  obtain  and  take  orders  for  the  sale  and  '**^*'*' 
supply  of  goods  by  the  said  plaintifli  m  the  said  business,  to  divers  per* 
sons,  to  a  large  amount  and  value,  and  to  collect  and  receive  for  and  on 
account  of  the  said  plaintiffs,  in  the  way  of  the  said  business,  from  divers 
persons,  divers  sums  of  money ;  whereas  in  truth  and  in  fact,  at  the  time 
the  defendant  so  represented  aqd  asserted  as  aforesaid,  the  said  J.  J.  had 
not  an  excellent  or  any  connection  in  the  line  of  such  agency,  at  Man- 
chester aforesaid,  or  its  neighborhood,  as  the  said  defendant  then  well 
knew,  to  wit,  at  London  aforesaid.  And  whereas  in  truth  and  in  fact,  at 
the  time  last  aforesaid,  the  said  J.  J.  had  not  obtained  extensive  orders,  or 
any  orders,  at  Manchester  aforesaid,  for  any  *house  whatsoever,  as  the  said  [^07] 
defendant  then  and  there  well  knew.  And  the  said  plaintiffs  in  fact  say, 
that  the  said  J.  J.  for  want  of  a  good  and  sufficient  connection  in  the  line 
of  such  agency,  at  Manchester  aforesaid  and  its  neighborhood,  did,  under 
and  by  virtue  of  his  said  employment,  obtain  orders  for  the  sale  and  sup- 
ply of  goods  on  credit  by  the  said  plaintiffs  in  the  said  business,  to  divers 
customers  of  worse  and  less  respectable  characters  and  circumstances  than 
he  otherwise  would  have  done,  and  did  thereby  induce  the  said  plaintiffs, 
who  were  ignorant  of  the  character  and  circumstances  of  such  customers, 
to  sell  to  them  on  credit,  and  supply  them  with  goods  pursuant  to  such 
orders,  such  goods  being  in  the  whole  of  large  value,  to  wit,  of  the  val- 
ue of  £2000,  of  lawful  money  of  Great  Britain  ;  and  although  the  prices 
for  which  those  goods  were  so  sold  ought  long  since  to  have  been  paid  and 
satisfied  to  the  said  plaintifl[s,  yet  those  customers,  by  reason  of  such  their 
characters  and  circumstances,  have  hitherto  refused  and  neglected  to  pay 
for  the  same,  and  the  said  last-mentioned  goods  were  wholly  lost  to  the 
said  plaintiffs,  to  wit,  at  London. aforesaid.  And  the  said  plaintiffs  further 
say,  that  the  said  J.  J.  contrary  to  his  duty  as  such  agent,  has  made  away 
with  and  converted  to  his  own  use,  and  has  not  paid  or  accounted  for  to 
the  said  plaintiffi,  divers  large  sums  of  money,  collected  and  received  by 
him  as  such  agent  as  aforesaid,  amounting  in  the  whole  to  a  large  svm,  to 
wit,  £2000,  of  like  lawful  money,  which  was  thereby  wholly  lost  to  the 
said  plaintiffs,  to  wit,  at  London  aforesaid.  And  the  said  plaintiffs  fur- 
ther say,  that  the  said  J.  J.  contrary  to  his  duty  as  such  agent,  has  neg- 
lected and  refused  to  render  due  and  sufficient  accounts  to  the  said  plain- 
tiBs,  of  divers  large  quantities  of  their  goods  sold  by  him,  and  of  the 
prices  of  other  of  their  goods  which  came  to  his  possession  as  such  agent 
as  aforesaid,  the  value  thereof  amounting  in  the  whole  to  a  large  sum,  to 
wit,  £2000,  of  like  lawful  money,  which  goods  were  thereby  wholly  lost 
to  the  said  plaintiJ^,  to  wit,  at  London  aforesaid. — [The  second  and  third 
counts  differed  Jram  the  first  in  statingy  more  generally,  the  representatum 
made  by  the  defendant  to  the  plaintiffs,  and  their  consequent  employment 
of  J.  /•  The  gravamen  in  the  fourth  count  was,  that  the  defendant,  at  • 
the  time  he  recommended  J,  J.  as  a  desirable  agent,  knew  that  he  had 
£800  to  pay  without  any  means  of  doing  so,  and  that  J,  J.  being  em- 
ployed  by  the  plaintiffs,  failed  to  account  to  them.  The  ^fifth  count  stat-  [•lOS] 
ed  that  defendant  requested  plaintiffs  to  employ  J.  J.  as  an  agent ;  it  then 
set  forth  in  detail  certain  embarrassments  which  J.  J.  was  laboring  under 
at  the  ^time,  of  which  it  was  material  they  should  have  been  informed, 
and  which  the  defendant,  although  it  was  his  duty  to  inform  them,  un'ong" 
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'^^     fi*Byy  deceitfidly,  mlfiitty,  and  Jraudulently  withheld  from  and  concealed 
DscsiT.  y^^fjf^  them,  per  quod  they  employed  and  were  injwred  by  J.  J.  (nearly  as  in 
the  first  count.)     There  were  four  other  counts^  alleging  this  concealmaU 
in  various  ways,] 


ron  FKO- 
LiomcK 


[Commencement  as  ante^  596.] — ^For  that  whereas  the  said  plaintiff 
HI  DRiT-  heretofore,  to  wit,  on,  &c.  at,  be.  (venue)  was  lawfully  ^possessed  (to)  of 
mo  CAR.  a  certain  carriage,  to  wit,  [a  chaise)  of  great  value,  to  wit,  of  the  value 

BiAOKs.    ^j.  £_^  ^^j  ^f  ^  certain  horse,  {or,  divers,  to  wit, horses,]  then  and 

^e^owner  ^^^^  drawing  the  same,  and  in  which  said  carriage  the  said   plaintiflf  was 

ofa  coach  then  riding   in   and  along  a  certain  public  and  common   highway;  and 

for  the       the  said   defendant  was  also  then  and  there  possessed  of  a  certain  other 

ffence  of    c«irr"*g®>  ^"^  of  *  certain  other  horse,   [or  divers,  to  wit,  —  horses,] 

hia  aer-      drawing  the  same,  and  which  said  carriage  and  horses  of  the  said  defend- 

yant  in      qq^  ^^j.^  i^^q^  gd^   there  under  the  care,  government,  and  direction  of  a 

the^aame    Certain  then  servant  of  the  said  defendant,  who  was  then  and   there  driying 

afl^ainet      the  Same,  in  and  along  the  said  highway,  to  wit,  at,  &c.  aforesaid*    Never* 

chaiaeftt?  ^^^^'^^  ^^^  ^^'^  defendant  then  and  there  by  his  said  servant  so  carelessly 

r#720]    ^^^  improperly  drove,  governed,  and  directed  hts  said  carriage  and  horses, 

that  by  and  through  the  carelessness,  negligence,  and  improper  conduct  of 

the  said  defendant  by  his  said  servant  in  that  behalf,  [one  of  the  hind 

wheels  of]  the  said  carriage  of  the  said  defendant,  then  and  thej^e  ran  and 

struck  with  great  force  and  violence  upon  and  against  the  said  carriage  of 

the  said  plaintiff,  and  thereby  then  and  there  crushed,  broke  to  pieces^ 


(«)  See  forma,  8  Wentw.  Index,  47.—^  meet,  ^ee  3  C.  4|.  P.  538.      The  plaintiff 

New   Rep.  117,   446;    and   aee   the  forma,  cannot  recorer  if  he  waa  in  fault,  the  injury 

ante,  647,   of  declarations    against    coach  should   entirely  arise  from  the  defpndantV 

{>roprietor8,  for  overloading  and   unproper  fault,.!d  Ta«iii.  315.— Mv    d&   M«  C.  N.  P. 

driving.     As  to   the  law,  aee  Selw.  N.   P.  169.     When  the  aciion  is  against  the  party 

tit.    Consequential   Damage.      The   law  or  himself,  who   eilher  wilfullj  or  negligently 

usage  of  the  road  is  not  the  criterion  of  neg-  drove  the   carriage,  and  thereby  occasioned 

ligence ;  therefore,  where  the  defendant's  the  iajury  cemplained  ol^  tiM  remedy  las^ 

carriage  waa  on  the  wrong  side  of  the  road,  and  should   be   tren*tgSy  3  Eaat,  59;i,  60^ 

and   in  attempting  to   pass  on   the  near  in-  601.     1  East,  109.    But  when  the  action  ii 

stead  of  the  off  side,  plaintiff  sustained  da-  against  the  maater  for  the  negligent  driviii; 

mage,  it  was  held  a  qiieation  for  the  jury,  of  his  servant,  the  action  should  be  tuM,  1 

to  decide   whether   there  was  neglirrence,  East,  106,  109,  110.— 2   Hen.  fila.  442.-4 

without  regard  to  the  law  of  the  roaa,  2  0.  B.  &  A^  590.    The  declaration  against  the 

db  R.  255.--5  Esp.  S73,35,  44.    But  though  master  for  the  act  of  his  servant,  sh*»flM 

Uie  rule  of  the  road  is  not  to  be  adhered  to,  not  state  it  to  have   been  cammttted  wilfoU 

if  by   departmg  from  it  an  injury  can  be  ly  or  forcibly,  or  furiously,  but  should  shoir 

avoided,  yet  in  cases  where  parties  meet  on  that  it  was  committed  negligently  ;  see  1 

a  sudden,  and  an  injury  result,  the  party  on  Eaat,  106  ;  and  H  Id.  593.    6  T  R.  1)I&'S 

the  wrong  side  should  be  held  anawerable,  T.  R.  648.-^  B.  &  A.  590.     See  the  forni» 

unless  it  appear  clearly  that  the  party  on  2   H.    bl.  442.-6  T.   R.  659.    The  ne^Ii- 

the  right  side  had  ample  means  and  oppor-  gence  may  be  stated  to  be  that  of  the  mtsier, 

tnnity  to  avoid  it,  3  (^  db  P.  544.     Where  without  nottetng  the  servant,  but  tbe  aboft 

the  defendant  was  driving  on  the  wrong  form  is  most  correct,  6  T.  R.  659. — 1  £a*^ 

side  of  the  road,  which  was  of  considerable  110.     The   defendant's  Servant   who  drove 

breadth,   and   the  plaintiff's  servant,   who  the  carriage  is  not  a  eompetent  witnesi  te 

Was  on    horseback,  without    any  reason,  disprove  the  negligence,  without  a  relets^*, 

crossed  over  to  the   side   on  which  the  de-  4    T.   R.     589.— Holt,    C.     N.    P.   139—4 

fendant  was   driving,  and   on  endeavoring  Campb.  80  ;  and  if  the   plaintiff's  carritge 

to  pass  his  horse  was  killed.  Lord  Kenyon,  was  driven  by  a  senrant,  the  plaintiff  ef"* 

i\  J.  held,  that  it  was  putting  himself  vo-  not  call  auch  servant  without  releasing  hiai, 

luntarily  into  danger,  and   that  the  injury  1  Cam|ib.  251  — 8  Taunt.  455. 
was  of  his  own  seeKing  ;  but  the  jury  found        (to;  This  is  suflictent,  though  the  plaia- 

a  verdict  for  the  plaintiff,  which  the  court  tiff  only  hired  the  eaniage,  and  fanuchai 

of  Kiog^  Bench  refused  to  disturb,  2  Esp.  the  horses,  4  B.  d&  A.  590. 
Rep.  685.    As  to    the    rule,  where  .ships      ' 
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damaged  and  destroyed  tiie  same,  [and  one  of  the  wheels,  and  the  splinter  >^*  '*«- 
-bar,   and  the  shafts  thereof,]  and  the  said   carriage  of  the  said  plaintiff,    j*])  p^^'^f 
thereby  then  and  there   became  and  was  rendered  of  no  use  or  yalue  to  imo  car- 
the  said  plaintiff,  and  thereby  *the  said  plaintiff  was  then  and  thwe  cast    alaoss. 
out  and  thrown  with  great  force  and  violence  from  and  off  his  said  car- 
riage to  and  upon  the  ground  there,  and  by  means  of  the  several  premises 
aforesaid,  the  said  plaintiff  was  then  and  there  greatly  bruised,  hurt,  and 
wounded,  and  became  and  was  sick,  sore,  la'me,  ^nd  disordered,  and  so    [^11] 
remained  and  continued  for  a  long  space  of  time,  to  wit,  hitherto,  during 
^1  which  time  the  said  plaintiff  suffered  great  pain,  and  was   hindered 
and    prevented   from  performing    and  transacting  his   lawful    affairs   and 
business  by  him  during  that  time  to  be  done  and  transacted  ;  and  also  by 
means  of  the  premises,  was  forced  and  obliged  to  pay,  lay  out,  and  ex- 
pend, and  hath  necessarily  paid,  laid  out,  and  expended,  divers  sums  of 
money,  in  the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the 
sum  of  [£10,]  in  and  about  the  endeavoring  to  be  healed  and  cured  of 
his  said  wounds,  hurt,  and  bruises,  occasioned  as   aforesaid  ;  and  also  by 
jseans  of  the  premises  the  said  plaintiff  hath  paid,  laid  out,  and  expend- 
ed, divers  large  sums  of  money,  amounting  in  the  whole  to  a  large  sum 
of  money,  to  wit,  the  sum  of  £ —  in  and  about  the  repairing  of  the  said 
chaise  so  damaged  as  aforesaid,  to  wit,  at,  be.  aforesaid. — And  whereas  S^<^ond 
also  the  said   plaintiff,  heretofore,  to  wit,  on,  be.  at,  &c.  (venue)  was  law- 
fully possessed  of  a  certain  other  carriage,  to  wit,  a  chaise  of  great  value, 
lo  wit,  of  the  value  of  £—  and  of  a  certain  other  horse,  [or  **  of  divers 
others,  to  wit,  ^— -  horses,"]  then  and  there  harnessed  to  the  same,  and  in 
which  said  carriage  the  said  plaintiff  was  then  riding  in  and  along  a  cer- 
tain puUic  and  common  highway ;  and  the  said  defendant  was  also  then 
jind  there   possessed  of  a  certain  other  carriage,  and   of  a   certain  other 
horse,   [or  ''divers,  to  wit,  other  fiorses,"]  drawing  the  same,  and 

which  said  lasU-mentioned  carriage  and  horse,  [or  ''  horses,"]  the  said 
defendant  was  then  and  there  driving  in  and  along  the   said  highway,  to  » 

wit,  at,  be.  (venue)  aforesaid.  Nevertheless  the  said  defendant  then  and 
there  so  carelessly  and  improperiy  drove,  governed,  and  directed  his  said 
carriage  and  horses,  that  by  and  through  Uie  carelessness,  negligence,  and 
improper  conduct  of  the  said  defendant,  the  said  carriage  of  the  said  de^ 
feadant  then  and  there  crushed,  broke  to  pieces,  damaged,  and  destroyed 
the  said  carriage  of  the  said  plaintiff,  and  the  said  carriage  of  the  said 
plaintiff  thereby  then  and  there  became  and  was  rendered  of  no  use  or 
value  to  the  said  plaintiff,  and  thereby,  be.  [Conclude  as  in  the  first 
count  fr(m,  the  asterisk.] 


^[Commencement  as  ante,  596.] — ^For  what  whereas  the   said  plaintiff,    [•712] 
before  and   at  the  time  of  the  committing  of  the  grievance  by  the  said   "^^^'^ 
defendant   as   hereinafter  next  mentioned,   was  lawfully  possessed   of  a    m  K^y,. 
certain  [barge  or  vessel]  of  great  value,  to  wit,  of  the  value  of  £ —  then    oatiwo 
lawfully  being  in  the  River  (Thames,]  to  wit,  at,  be.   (venue),  and   the  ^ '"ilJ^J; 
said  defendant  was  also  then   possessed  of  a  certain  other  [barge  or  ves-  the  owner 
sel]  in  the   river  aforesaid^  to  wit,  at,  be.  (venue)  aforesaid,  and  then  and 


Second 
count. 
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won  *«•-  there  had  the  care,  direction,  and  management  of  the  same ;  yet  the  said 
^ti^vAT^   defendant  not  regarding  his  duty  in  that  behalf,  whilst  the  said  barge  or 
aATiMo    vessel  of  the  said  plaintiff  so  was  in  the  said  river,  to  wit,  on  &c.  at, 
SHIPS.     &c.  (venue)  aforesaid,  took  so  little  and  such  bad  care  of  his  said  [barge 
of  a  ship    or  vessel]  in  the  direction  and  management  of  the  same,  that  the  same, 
for  oegli-   by  and  through  the  carelessness,  misdirection,  and  mismanagemrat  of  the 
gence  in    gj^jj  defendant,  [or  if  he  were  not  on  board,  "  by  his  servants  in  that  be- 
gatton  of   half,"]  then  and   tliere,   with  great  force  and  violence,  ran  foul  of  and 
It,  where-   struck  against  the  said  [barge  or  vessel]  of  the  said  plaintiff,  and  thereby 
tiff'^tar'    ^^^^  *°^  there  greatly  broke,  damaged,  and  injured  the  same,  and  therfi^ 
wss  dam-    by  *divers  goods  and  chattels,  to  wit,  fcc.  [specify  them,  either  according 
aped  (z).    to  the  exact  description  or  as  in  trover,^  of  the  said  plaintiff  of  great 
[*713]    value,   to  wit,  of  the  value  of  £ — then  being  on   board  of  the  *isaid 
[barge  or   vessel]  of  the  said  plaintiff  then  and  there  became  and  weie 
greatly  wetted,  damaged,  and  spoiled ;    and  also  by  reason  of  the  pre- 
mises, the  said   plaintiff  hath  been  forced  and  obliged  to  pay,  lay  out,  and 
expend,  and  hath  necessarily  paid,  laid  out,  and  expended,  a  large  sum  of 
money,  to  wit,  the   sum  of  £ —  in  and  about  the  repairing  the  said  da- 
mage so  done  to  the  said  [barge  or  vessel]  as  aforesaid,  and  also  by  means 
of  the  premises,  the  said  plaintiff  lost  and  was  deprived  of  the  use  of  the 
said  [barge  or  vessel]  of  the  said  plaintiff  for  a  long  space  of  time,  to 

wit,  for  the  space  of and  thereby  lost  and   was  deprived  of  all  the 

profits  and  advantages  which  during  that  time  he  might,  and  also  otbe^ 
wise  would  have  derived  and  acquired  from  the  use  of  the  said  [barge 
or  vessel,]  to  wit,  at,  be.  (yemu)  aforesaid. — And  whereas  also  the  said 
plaintiff,  before  and  at  the  time  of  the  committing  of  the  grievance  by 
the  said  defendant  as  hereinafter  next  mentioned  was  lawfully  possessed 
of  a  certain  other  [vessel]  of  great  value,  to  wit,  of  the  value  of  £— 
to  wit,  at,  be.  (venue) ;  and  the  said  defendant  was  also  then  possessed 
of  a  certain  other  [vessel,]  to  wit,  at,  be.  (venue)  aforesaid,  and  then 
and  there  had  the  care,  direction,  and  management  bf  the  same ;  yet  the 
said  defendant  not  regarding  his  duty  in  that  behalf,  heretofore,  to  wit,  on 
the  day  and  year  aforesaid,  at,  be.  (venue)  aforesaid,  took  so  litde  and 
such  bad  care  of  his  said  [vesssl  in  the  direction  and  management  of  the 
same,  that  the  same,  by  and  through  the  carelessness,  misdirection,  and 
mismanagement  of  the  said  defendant  in  that  behalf,  then  and  there  great- 
ly broke,  damaged,  and  injured   the  said  [vessel]  of  the  said  plaintiff,  and 

(z)  See  the  forma,  6  Wentw.  Index,  46,  6  Geo.  4.  c.   125.  s.  63.-3.  SUrk.  1S.-7 

47  —5  T.  R.  649  —2  New  Rep.  446,-1   B.  Taunt.  258.— 1    Moore,  4  —Holt,  C   N  P- 

&,  P.  472—8  T.  R.  188.— Morg.  432,   434.  359,  S.  C. ;  and  see  the  late  cases io  6B. 

—I  Rich.   C.  P.   478— Lil.   Ent.   38,   180.  &,  C.  657 5   11.  &   C.  156.— 2  Bing.Sia, 

In  an  action  agninst  the  party  himself,  who  and  those  collected  in  2  Chit  Com.  L>v* 

has  occasioned    an   injury    by   improperly  59.      As  to  the  evidence  of  such  mtoiff- 

driving  a  carriage,  the  remedy  is  trespass^  ment,   see    7  Taunt.  258,  309.      A  P'io^ 

ante,  710;   but  case  may  be  supported  for  steering  a  vessel  is  liable   for  an  injarjoc- 

the  consequences  oT  negligence  in  the  navi-  casioned  by  Ai#  oton  n.isconduet,  thourh  a 

fation  of  a  ship;  Leame  v.   Bray,  3  East,  superior  officer  be  on  board,  Peake'f  Krp- 

99,  601.— 8  T.   R.   188- IB.  &  P.  472  ;  107.— 15   East,  384.    What  owner  is  liable, 

but  see   1  Camp.  497.— 2  Id.   465.    The  in.  2  New   Rep.   182.-1   £as^   110.-6  T.  R. 

jury  may  be  stated  to  have  been  occasioned  659.     What   remedy  in  Court  of  Adoiiral- 

by  the  negligence  of  the  defendant  himself,  ty,  5   Rob.   Rep.   345.     See  the  rule  atto 

though  in  fact  he  were  not  present     This  the  mode  of  navigation  where  ships  nteeti 

action   will  not  in  ffeneral  lie  against  the  A  C,  ^  P.  528.    The  captain  and  crew  Dtj 

owners  or  master,  if  a  pilot  was   on  board  be   rendered   competent  witnesses  for  <*<■ 

who  had  the  management  of  the  vessel,  see  fendant  by  one  release,  4  Camp.  80. 
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thereby,  &c. — [C0nciuie  as  m  the  fir$t  count  from  Me  a$kri$k.      Add  romvM* 
other  coHntM  if  the  ca$e  suggent  any,  varying  the  statement  of  th&  if^wryj    |j|Vavi* 
4iceording  to  the  drcumetances  of  the  ca$e  as  they  may  be  probaUy  estai^    •atiii« 
lished  in  evideneey  and  conclude  as  ante,  596.]  sbim. 

Middlese9y  to  wit     Be  it  remembered,  that  Sir  William  Garrow,  Knt  Infonntp 
attomey^general  of  our  present  sovereign  lord  the  king,  who   prosecutes  **^,.^!Jl* 
tot  our  loitl  the  king  in  this  behalf,  *comes  in  his  own   proper  person,  general 
before  the  barons  of  this  Exchequer,  at  Westminster,  on  the        '■■  day  of  •ff^nit 

in  this  same  term,  and  for  our  said  lord  the  king,  gives  the  court  to  \n^%' 

understand  and  be  informed,  that  our  said  lord  tlie  king,  before  and  at  the  ship,  for 

time  of  the  committing  of  the  grievance  hereinafter  next  mentioned,  to  ^''°'^'"C 

wit,  on,  &c.  to  wit,  at,  be.  was   lawfully  possessed  of  a  certain  ship  or  ^f  ^i^^ 

vessel  called  the  Semiramis,  and  of   the  tackle,  apparel,  and  furniture  king*! 

thereof,  of  great  value,  to  wit,  of  the  value  of  £ — ,  of  lawful  money  of  *rJE|^^\ 

Great  Britain,  as  of  his  own  proper  ship,  goods,  and  chattels,  which  said    l^^^J 

ship  or  vessel,  then  and  at  the  time  of  the  committing  of  the  grievance 

hereinafter  next  mentioned,  was  navigating  and  sailing  on  the  high  seas, 

near  to  the  island  of  St.  Helena,  to  wit,  at,  be.  {yenue)  aforesaid ;  and 

the  said  attorney-general  of  our  said  lord  the  king,  for  our  said  lord  the 

king,  further  gives  &e  court  here  to  understand  and  be  informed,  that  at  the 

time  of  committing  the  grievance  hereinafter  next  mentioned  one  J.   M., 

ttnd  R.  M.,  and  one  H.  R.,  were  the  owners  of  a  certain  ship  or  vessel  oalU 

ed  the  Vansittart,  which  said  last«mentioned  ship  or  vessel,  a  little  before 

and  at  the  time  of  eonimitting  the   grievance  hereinafter  next  mentioned, 

was  also  navigating    and  sailing  on   the   high  seas  aforesaid,  near  to  the 

said  ship  or  vessel  of  our  said  lord  the  king,  called   the  Semiramis,  and 

was   then   and  there  under  the  care,  direction,  and  management  of  the 

said  H.  R.  and  of  certain   servants  of  them  the  said  J.  M.,  R.  M.  and 

H.   R.,  to  wit,  at,  be.  (venue)  aforesaid  ;   and  the  said  attorney^general 

of  our  said  lord  the  king,  for  our  said  lord  the  king,  further  gives  the  court 

here  to  understand  and  be  informed,  that  the  said  J.  M.,  R.  M«,  and  H. 

R.  then  and  there  by  the  said   H.   R.  and  their  -said  servants,  so  ia? 

cautiously,  negligently,  unskilfully,    and    carelessly  managed,  oooducted, 

navigated,  steered,  and  directed  their  said  ship  or  vessel,  and  took  sueb 

bad  care  in  the  management,  conducting,  navigating,  steering,  and  direcU 

ing  thereof,  that  the  said  ship  or  vessel  of  them  the  said  J.  M.,  R.  M., 

and  H.  R.  so  navigating  and  sailing  as   aforesaid,  then  and  thens,  by  and 

through  the   mere  default,  and  by  the  negligence,  carelessness,  and  un^ 

ekilfulness  of  the  said  H.  R.  and  the  said  servants  of  them  the  said  J* 

M.,  R.  M.,  and  H.  R.,  did  then  and  there,  with  great  force  and  violence, 

run   foul  of,  upon,  and  against  the  said  sliip  or  vessel,  of  and  banging  to 

our  said  lord  the  king,  and  struck  against  the  same,  by  means  whereof  the 

said  ship  or  vessel,  of  and  belonging  to  our  *said  lord  the  king,  was  then    [*715] 

and   there  broken,   split,  fractured,   and   very  much  damaged  and  spoils 

ed  in  the   hull,  rigging,  and  other   parts   thereof,  and  in  great  danger  of 

sinking ;  and  the  said  attorney-general  of  our  said  lord  the  king,  for  our 

(f)   See  form   and  note,  ante,  7t2.     6  he  employf,  except,  aa  we  haT*  before  ae^n, 

Wt*ntw.  425,  428. — 15  East,  3{j4.    This  in-  in  the  case  where  ihete  ia  a  pilot  on  h^xA^ 

formation  ii  against  the  proprietor,  who  ia  ante,  712,  note.  ^ 

in  general  liable  for  the  acta  of  thoae  whom 

Vol.  n.  T4 
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»oR  vBc*  ^aid  lord  the  king,  further  gives  the  court  here  to  understand  and  be  in' 
»Vavi-  f<)nn^>  ^^^  by  reason  of  the  premises  aforesaid^  our  said  lord  the  kisg 
was  forced  and  obliged  to  lay  out  and  expend,  and  actually  did  lay  out 
and  expend,  a  large  sura  of  money ,^  to  wit,  the  sirai  of  £— ,  of  like  law-* 
ful  money,  in  and  about  the  repairing  and  amending  the  said  ship  or  ves- 
sel, of  and  belon^g  to  our  said  lord  the  king,  to  wit,  at,  be.  (veuve) 
aforesaid. — And  the  said  attorney-general  of  our  said  lord  the  king,  fx 
our  said  lord  the  king,  further  gives  the  court  here  to  understand  aad  be 
informed,  that  our  said  lord  the  king,  before  and  at  the  time  of  the  coixh* 
mitting  of  the  grievance  hereinafter  next  mentioned,  to  wit,  on,  he  at, 
&c.  (venue)  was  lawfully  possessed  of  a  certain  other  ship  or  vessel  call' 
ed,  be.  and  of  the  tackle,  apparel,  and  furniture  thereof,  of  great  value, 
to  wit,  of  the  value  of  — -/.  of  like  lawful  money,  as  of  bis  own  prO' 
per  ship,  goods,  and  chattels,  which  said  last-mentioned  ship  or  vessd 
then  and  at  the  time  of  committing  the  grievance  hereinafter  next  men' 
tioned,  was  navigating  and  sailing  on  the  high  seas  near  to  the  island  of 
St.  Helena,  to  wit,  at,  be.  (venue)  aforesaid. — ^And  the  said  attoniej* 
general  of  our  said  lord  the  king,  for  our  said  lord  the  king,  fiirther  gives 
the  court  here  to  understand,  be.  [stating  the  injury  to  have  been  aceasumr 
ed  by  the  defendants  themselves.-^^Third  count,  stating  the  itgury  to  han 
been  occasioned  by  the  defendants*  servants  y  and  whilst  the  vessel  was  in  tkeif 
custody.  The  information  concludes  as  follows  ;] — ^To  the  damage  of  oar 
said  lord  the  king  of  £ — ,  wherefore  the  said  attorney-general  of  our  said 
lord  the  king,  prays  the  advice  of  the  court  here  in  the  premises,  and  due 
process  of  law  to  be  made  against  the  said  J.  M.,  R.  M.,  and  H.  R.  in 
this  behalf,  to  answer  our  said  lord  the  king  of  and  in  the  premises  afore* 
said. 

W.  Gabbow. 


tttsoAL       At  common  law^  though  a  distress  for  rent  or  damage  feasant  mre 

TUMt.   ^S^^  •^  *^*  inception,  yet  if  there  were  any  subsequent  irregularity,  tie 

parties  became  trespassers  ab  initio,  Bac.  Ab.  Trespass,  B.  — 8  Co.  146# 

[*T^1S]    And  in  the  case  of  a  ^distress  for  damage  feasant,  this  is  still  the  lavf; 

but  the  11  Geo,  2.  c.  19.  s.  19,  alters  the  common  law  with  respect  to  dittrea 

for  RENT,  and  enacts,  that  "  where  any  distress  shall  be  made  for  anj 

kind  of  rent  justly  due,  and  any  irregularity  or  unlawful  act  shdl  be  af^ 

terwards  done  by  the  party  or  parties  distressing,  or  by  his,  her,  or  their 

agents,  the  distress  itself  shall  n4>t  be  therefore  deemed  to  be  unlawful,  nsr 

the  party  or  parties  making  it  be  deemed  a  trespasser  or  trespassers  ab 

initio ;  but  the  party  or  parties  aggrieved  by  such  unlawful  act  or  irregu* 

larity  shaU  or  may  recover  Jrdl  satisfaction  for  the  special  damage  he,  sie, 

or  they  shall  have  sustained  thereby,  and  no  more,  in  an  action  of  tres^ 

pass,  or  on  the  case,  at  the  election  of  the  plaintiff  or  plaintiffs :    ProM' 

ed  always.  That  where  the  plaintiff  or  plaintiffs  shall  recover  in  suck  oc* 

tion,  he,  she,  or  they,  shall  be  paid  his,  her,  or  their  full  costs  of  suit^  end 

have  aU  the  like  remedies  for  the  same,  as  in  other  cases  of  costs J^    There' 

fore  since  this  act,  trover  mU  not  lie  where  the  distress  has  been  merely  ^ 

regularly  sold ;  1    Hen.  Bla,  13  ;  nor  trespass,  unless  for  some  act  whid 

of  itself  might  be  the  subject'^matter  of  that  form  of  action,  2  Cas^' 

115.     If  however,   the  distress  were  illegal  in  its  inception,  er  if  theper" 

son  making  the  distress  turned  the  tenant  out  of  possession,  or  contmud 

an  unreasimable  time  more  than  five  days  in  possession,  or  distrained  or 
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ter  a  tender  of  rent,  trespass  may  be  supported :  1  Easty  139. — II  Easty    nu^Ai 

396.-2  Campb.  115,  *S.  C— 4  B.  fy  A.  208 3    Stark.  171  ;  but  the  ^Jj;;,. 

tenant  may  waive  the  trespass  and  declare  in  casey  4  B.  fy  A,  208. — ^2 

D.  fy  K  356.— 1  B.  fy  a  145 3  Stark.  111,  S.  C.—A  tenant  whose 

mtanding  com  and  growing  crops  have  been  seized  as  a  distress  for  rent 
before  they  were  ripCy  cannot  maintain  an  action  on  the  case  under  the  2  fV. 
if  M.  sesB.  1.  c.  5.  against  the  landlord  or  his  bailiffs  for  selling  the  same 
before  Jive  days  had  elapsed  after  the  seisure,  as  such  sale  was  altogether 
f9oidy  3  B.  fy  A.  470.  The  sale  of  goods  under  a  distress,  after  service 
of  an  irregular  notice  of  replevy y  without  removing  the  goods  off  the  pre^ 
mises,  is  not  a  sufficient  conversion  to  enable  the  tenant  to  maintain  trover y 
S  Af.  ^  JR.  313.  A  lodger  may  maintain  an  action  if  his  goods  are 
taken  on  an  excessive  distress  by  the  kmdlord  of  the  party  under  whom  fie 
occupies,  2  C.  fy  P.  374.  A  right  of  action  once  vested  can  only  be 
destroyed  by  a  release  under  seedy  or  by  the  receipt  of  something  in  satis^ 
Jaction  for  the  wrong  done  ;  therefore  in  the  case  of  an  excessive  distressy 
*far  rent,  a  tenant  does  not  waive  his  right  of  action,  though  he  after-  [^717] 
wards  enters  into  a  vnitten  agreement  with  his  landlord  concerning  the 
tale  of  the  effects  seized,  4  D.  tf  R.  539.-2  B.  tf  C.  821,  S.  C. ;  and 
eee  1  Bing.  405.  In  declaring  specially  for  any  irregularity,  it  is  not 
necessary  to  state  a  demise,  or  that  the  goods  were  distrained  for  rent  in 
arrear,  and  it  is  sufficient  to  allege  that  the  goods  were  taken  nomine  dis- 
tiiclionis ;  4  Mod.  231.  By  section  20  of  the  above  act,  no  tenant  shall 
recover  in  the  action  on  the  case  if  tender  of  amends  have  been  made  be- 
fore  action  brought.  If  the  judge  certify  under  43  Miz.  c.  6,  it  will  de- 
prive  plaintiff  of  costs.     5  B.  Sf  A.  796. 

[Commencement  as  ante,  596.] — ^For  that    whereas  the  said  plaintiff,  1.  On9 
after  the  making  of  a  certain  act  of  parliament,  intituled  "  An  act  for  ena-  ^*  *  ^' 
bling  the  sale  of  goods  distrained  for  rent,  in  case  the  rent  be  not  paid  in  5.  i.*5.'for 
a  reasonable  time,"  and  before  and  at  the  time  of  the  committing  of  the  double 
grievance  by  the  said  defendant  as  hereinafter  next-mentioned,  held  and  I^g^;^ 
enjoyed  certain  premises,  with  the  appurtenances  (a),  as  tenant  thereof  to  trained 
the  said  defendant  [or  £.  F.  (&)]  at  and  under  a  certain  rent,  therefore  andtold^ 
payable  by  the  said  plaintiff,  to  wit,  the  rent  or  sum  of  — I.  per  annum  ;  ^^^^  ^^^ 
yet  the  said  defendant  not  regarding  the  Statute  in  such  case  made  and  doe  (s). 
provided,  but  contriving,  and  wrongfully  and  injuriously  intending  to  harass, 
oppress,  and  injure  the  said  plaintiff  in  this  behalf,  heretofore,  to  wit,  on, 
&c.  (the  day  of  distress  or  about  it),  at,  be.  (venue)  wrongfully  and  in- 
juriously seized,  took,  and  distrained,  in  and  upon   the  said  premises,  with 
the  appurtenances,  divers  goods  and  chattels,  to  wit,  be.  [here  specify  the 
goods  as  in  trover.     If  they  have  been  already  set  forth  ^in  a  prior  count,    T^lBl 

(z)    When  no  rent  if  due,  the  owner  of  more  concise  than  that  above,  and  it  was 

the  g^cods  distrained  may,  in  ail  action   of  held  unnecessary  to  state  a  demise  in  form, 

tiespass,  or  ease,  recover  double  the  value  and  sufficient  to  say,  that  the  goods  were 

of  the  goods,  and  full  costs.    2  W.  d^  M.  taken   ^^  nomine  distrietundt"     Com.  Dig- 

spss.  t.  c.    5.   s.  —  See  the  form,  8  Wentw.  Distress,  D.  9. 

420.  —  9  Id.  84,  ds  id.   Index   yiii.   but  the  (a)  There  is  no  occasion  to  state  the  situ- 

terms  of  the   tenancy   appear  to  be  there  ation  of  the  premises,  and  if  stated   a  vari* 

stated  more  fully  than  is  necessary,  Bristow  ance  in  the  description  would   be  fatal,    d 

V.  Wright,  Dougl    665.  —  5  T.  R.  497.  —  5  Moore,  5ri7. 

£sp.  Rep.  33.  —  See  Salter  v.  Brunsden,  4  (6)  If  the  tenancy  is  disputed,  omit  theM 

Mod.  S31,  in   which  the    deelaration  waa  words,  «•  aa  tenant,  Ac* ' 


fit 
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Dta- 


*ni«R«Aii  then  say  ^^  goods  uk]  chattd«  of  the  like  number,  qaantity,  quality,  de* 
scriptton,  and  value,  as  tlio^e  in  the  said  ^— -  coiinl  mentiooed,"  end  omit 
the  statement  e/  value  afienvard$\  of  tbe  said  piaiotiff,  of  great  value,  to 
m^it,  of  tbe  vialue  of  — /.  and  afterwards,  to  wit>  ou  tbe  day  and  year 
aforesaid,  to  wit,  at,  be.  (venue)  aforesaid,  sdd  (c)  tbe  said  goods  and 
chattels  as  such  distress  as  aforesaid,  by  color  of  the  said  act,  (or  certain 
rent  to  wit,  tbe  sum  of  — L  then  and  there  pretended  by  the  said  defend- 
ant to  be  in  arrear  and  due  to  the  said  defendant  [or  E.  F.J  for  the  said 
demised  premises,  with  tbe  appurtenances ;  whereas  in  truth  and  in  fact, 
at  the  time  of  tbe  making  of  tbe  said  dbtress,  and  tbe  said  sale,  as  afore- 
said, no  rent  was  in  arrear  or  due  to  tbe  said  defendant  [or  E.  F.]  for  or 
in  respect  of  the  said  premises,  with  the  appurtenances,  contrary  to  tbe 
form  of  the  Statute  in  that  case  made  and  provided. — [If  Uke  above  anuU 
be  framed  in  coh^  add  a  count  in  trover,  and  if  in  trespass,  add  a  count 
de  bonis  asportatis,  and  conclude,  if  in  case,  as  ante,  596.J 


9.  Oniaat. 

Marl.  51 
H  3.C.4, 
for  dis- 
training 
beasts  of 
tbe 

plongh, 
and  sbeep, 
tbere  be- 
ing other 
foods  suf- 
ficient to 
distrain 


3.  For«a* 

training 
tools  of 
trade, 
wbf>n  suf- 
ficient 
othfr 
goods  on 
pfemisea 

u'beiui- 

swrrable 

Or)- 


[Conunenceikent  as  ante,  596.] — ^For  ibat  whereas  tbe  said  defendant, 
on,  &c.  at,  &c.  (venue)  took  and  distrained  tbe  beasts  of  tbe  plough,  and 
tobeep  of  tbe  said  plaintiff,  to  wit,  be.  [here  specify  them  as  in  trover^]  of 
great  value,  to  wit,  of  tbe  value  of  — L  then  being  in  and  upon  certain 
land  and  premises,  with  tbe  appurtenances,  of  tbe  said  plaintiff  (e)  ;  and 
whereby  and  wherewith  he  tbe  said  plaintiff  then  tilled  bis  said  land,  not 
for  damage  feasant,  but  for  certain  rent,  to  wit,  the  sum  of  — L  then  al* 
leged  to  be  due  and  owing  from  tbe  said  plaintiff  to  the  said  defeadant 
{or  E.  F.]  for  and  in  respect  of  the  said  land  and  premises,  with  the  ap- 
purtenances, although  ihere  were  then  and  there  other  (/)  goods  and  chat- 
tels of  the  said  plaintiff,  in  and  upon  the  said  land  and  premises,  with  the 
appurtenances,  not  being  beasts  of  tbe  plough,  or  sheep,  sufficient  for  a 
reasonable  distress  for  the  rent  aforesaid,  and  the  said  defendant  arterwards, 
to  wit,  on  the  day  and  year  aforesaid,  at,  &c  (venue)  aforesaid,  sold  the 
said  beasts  of  the  plough,  and  tbe  said  sheep,  and  converted  and  disposed 
of  the  money  arising  from  tbe  sale  thereof,  to  tbe  use  of  the  said  defend- 
ant, contrary  to  Che  form  of  the  Statute  in  such  case  made  and  provided* 
— [Add  a  count  in  trover,  and  conclude  as  ante,  595.] 

For  that  whereas,  before  and  at  the  time  of  committing  of  the  griev- 
ances by  the  defendant  as  hereinafter  mentioned,  the  said  plaintiff  was  a 
[working  carpenter,]  and  the  trade  and  business  of  such  [working  carpen- 
ter,] then  exercised  and  carried  on  in  and  upon  certain  premises,  with  tbe 
appurtenances,  to  wit,  at,  be.   (venue)  and  which  tbe  said  plaintiff  then 


thpfto  wns  ressonable  ground  for  tn^pntmg 
that  there  was  not  a  sufficient  qnaniity  to 
distrain  vrithont  taking  beasts*  &c.  6  Pri«e, 
3. — ^  Chit.  Kep.  167,  and  the  distrainor 
« oold  not  in  sach  case  be  bnand  to  eeU 
other  goods  fintt.  6  Price,  3.  The  declara- 
<ion  need  not  show  that  there  was  asaffi- 
oient  distress  of  other  goods.  Over,  313. 
—Sid.  348. 

(e)  See  the  preceding  page,  n.  (m). 

(  /')  l*his  IS  not  necessary^  see  Dyer,  31S. 
—Sid,  346 

(^)  See  tbe  notes  to  the  preceding  (brni. 


(e)  From  the  statute  2  W.  db  Bf .  sew.  1. 

c.  5.  s.  5.  it  should  seem  a  gale  would  be 
necessary  in  order  to  support  an  action  on 
(ke  Mse. 

{d)  See  form,  8  Wentw.  430,  443,  4,  and 
Bradbj,  262.  The  6r8t  was  in  trespass, 
and  both  the  forms  conclude  against  the 
peace.  As  to  the  law,  see  Com.  big.  Tres- 
pass, C.  4,  —  4  T,  R.  565,  569.  —  2  Moore, 
491.— 3  Id.  96.-8  Taunt  431,  742  —I  Bolt, 
tM4— Gilb.— Dist.  by  Hunt,  36,  &c— Co. 
Lit.  47  a,  n.  117  —1  Burn,  J.  26th  ed.  978. 
The  tenant   cannot  support  this  action  if 
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held  as  tenant  thereof  to  the  said  defendant  [or  E.  F.  (A)]  at  and  under  h-lvcai. 
a  certain  rent,  whereof,  at  the  time  of  the  committing  the  grievance  herein-  ^^^^^ 
after  mentioned,  a  small  sum,  viz.  the  sum  of  £ —  alleged  to  be  due  and 
ia  arrear  to  the  said  defendant  [or  £.  F. ;]  and  whereas  also  before  and 
at  the  time  of  the  committing  of  th^  said  grievance  hereinafter  next  men- 
tinned,  the  said  plaintiff  was  lawfully  possessed  of  a  certain  [carpenter's] 
tools  and  utensils  in  the  way  of  his  trade  and  business,  duly  and  from 
time  to  time  to  be  used  by  the  said  plaintiff  in  the  way  of  his  said  trade 
and  business,  viz.  500  carpenter's  tools,  10  work  benches  [here  enumerate 
the  took  and  utensils,  according  to  the  exact  descriptionf  or  as  in  trover] 
of  great  value,  to  wit,  of  the  value  of  £ —  and  which  said  tools  and 
utensils  were,  at  the  time  of  the  committing  of  the  said  grievance  herein- 
after next  mentioned,  in  and  upon  the  said  premises,  with  the  appurte- 
oaoces ;  and  whereas  also,  at  the  time  of  committing  the  grievance  here- 
inafter next  mentioned,  there  were  divers  other  goods  and  chattels  of  the 
said  plaintiff  upon  the  said  last-mentioned  premises,  with  the  appurte- 
nances, of  great  value,  to  wit,  of  the  value  of  £ —  and  sufficient  for  a 
reasonable  distress  for  the  said  rent,  and  to  *pay  and  satisfy  the  same  and  [^19] 
all  the  costs  and  charges  of  such  a  distress,  and  expense  incidental  there- 
to, and  which  the  said  defendant  at  the  time  of  the  committing  of  the  said 
grievance  hereinafter  next  mentioned,  could  and  might  have  taken  as  a 
distress  for  such  last-mentioned  arrears  of  rent,  to  wit,  at,  &c.  {veniie) 
aforesaid.  Yet  the  said  defendant  well  knowing  the  premises,  but  con- 
triving and  wrongfully  and  unjustly  intending  to  injure  the  said  plaintiff 
ia  the  way  of  his  said  trade  and  business  heretofore,  to  wit,  on,  &c.  (day 
oj  distress  or  id^oui  it)  at,  be.  (venue)  aforesaid,  wrongfully  and  unjustly 
took  and  distrained  the  said  tools  and  utensils  of  the  said  plaintiff,  in  the 
way  of  his  said  trade  and  business,  as  a  distress  for  the  said  arrears  of 
rent  aforesaid,  and  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  to 
wit,  at,  be.  (yesme)  aforesaid,  sold  and  disposed  of  the  said  tools  and 
utensils  for  a  raach  less  sum  of  money  than  the  same  were  reasonably 
worth,  by  means  whereof  the  said  plaintiff  wholly  lost  and  was  deprived 
of  the  use  of  the  said  tools  and  utensils  in  the  way  of  his  said  trade  and 
business,  and  sustained  great  loss  and  inconvenience  from  the  want  of  the  « 
same,  to  wit,  at,  &c.  (venue)  aforesaid. — [Add  ,a  count  in  trover,] 

[dommmeetnent  as  ante,  596.] — ^For  that  whereas  the  said  plaintiff,  be-  ^-  f?'  ^^ 
ibre   and  at   the  time  of  the  committing  the   grievance  hereinafter   next  for' more 

rent  than 
(h)  See  ante,  718,  n.  distrained  on  for  tarh  rent:  Held  also,  was  due 
(t)  This  action  is  at  common  law,  and  is  that  the  tenant  was  entitled  to  deduct  such  (0* 
not  founded  upon  the  statute  52  Hen.  3.  c.  payment  from  the  next  rent  accruing  due 
4,  for  an  ezeeseiTe  distress,  as  in  the  next  to  his  landlord,  although  it  was  not  actuhlljr 
form,  nor  on  the  statute  2  W.  db  M.  c.  5  s.  due  at  the  time  the  ground-rent  was  paid ; 
6.^-Stra.  851.  See  the  notes  to  the  next  and  the  tenant  having  tendered  the  balanee 
fi>rni.  In  a  late  case,  where  a  tenant,  short*  remainmg  due,  afVer  deducting  such  pay- 
ly  after  he  had  paid  half  a  year's  rent  to  ment,  together  with  another  sum  paid  for 
hm  landlord,  due  at  Lady>day  preceding,  land-tax  previously  due,  wfa  ch  the  land- 
was  called  upon  by  theagentof  the  ground-  lord  refused  to  accept,  but  distrained  for 
landlord  for  ground-rent  due  previously  to  the  whole  rent  then  in  arrear:  Held,  that 
Lady-day,  and  which  the  landlord  had  re-  the  tenant  was  entitled  to  recover  in  an  ae- 
fused  to  pay  :  it  was  held,  that  the  payment  tion  on  the  ease  for  a  wrongful  distress  : 
for  snch  ground-rent  by  the  tenant,  was  not  and  that  a  count  stating  that  the  landlord 
n  voluntary  payment,  although  the  agent  had  distrained  for  the  whole  rent,  when 
of  the  ground-landlord  gave  him  time  for  only  the  sum  tenderf  d  was  due,  was  suffi- 
Ibat  purpose,  aa  the  tenant  was  liable  to  be  oieirt.    2  M.  db  P.  732.-5  fiing.  4(Xs  8.  C. 
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Dlt- 


iLLKOAL  mentioned,  held  and  occupied  certain  premises,  with  the  appurtenances  (Jc) 
as  tenant  thereof  to  the  said  defendant  [or  E.  F.  (/)]  at  and  under  a  cer- 
tain rent  therefore  payable  by  the  said  plaintiff,  for  and  in  respect  of  the 
same,  to  wit,  at,  &c.  (ventu).  Yet  the  said  defendant  contriving  and  ma- 
liciously intending  wrongfully  and  unjustly  to  injure  the  said  plaintiff  in 
this  behalf,  heretofore,  to  wit,  on,  &c.  at,  &c.  (venue)  aforesaid,  falsely 
and  maliciously  pretending  that  a  certain  large  sum  of  money,  to  wit,  the 
sum  of  — L  (m),  of  lawful  money  of  Great  Britain,  was  then  due  and  in 
arrear  from  the  said  plaintiff  to  the  said  defendant  [or  E.  F.]  for  rent  of 
the  said  premises,  with  the  appurtenances,  wrongfully  and  unjustly  seised 
and  took  certain  goods  and  chattels,  to  wit,  &c.  [here  specify  them  as  in 
trover.  If  they  have  been  already  specified  in  a  former  county  then  say, 
^^  goods  and  chattels  of  the  like  number,  quantity,  quality,  description  and 

value  as  those  in  the  said count  mentioned,"  and  omit  the  statement 

of  value  afterwards,]  of  the  said  plaintiff,  then  found  and  being  in  and 
upon  the  said  premises,  with  the  appurtenances,  of  great  value,  to  wit,  of 
the  value  of  — I,  of  like  lawful  money,  as  a  distress  for  the  said  sum  of 
money  so  pretended  to  be  due  and  in  arrear  as  aforesaid,  and  under  that 
pretence,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (oe- 
nue)  aforesaid,  sold  and  disposed  of  the  said  goods  and  chattels  for  and 
towards  paying  and  satisfying  the  said  alleged  arrears  of  rent,  and  the 
costs  and  charges  of  the  said  distress,  [or  if  the  goods  were  not  sold,  but 
the  plaintiff  paid  money  to  redeem  them,  then  say,  <'  kept  and  retained  the 
said  goods  and  chattels  of  the  said  plaintiff,  from  the  said  plaintiff,  for  a 
long  space  of  time,  to  wit,  for  the  space  of days  then  next  follow- 
ing, and  until  the  said  plaintiff,  in  order  to  regain  the  possession  of  his  said 
goods  and  chattels,  was  forced  and  obliged  to^  pay,  and  did  then  and  there 
pay  to  the  said  defendant  the  said  pretended  arrears  of  rent,  and  a  large 
sum  of  money,  to  wit,  the  sum  of  — /•  for  the  costs  and  charges  of  the 
said  distress,  and  expenses  incidental  thereto"]  Whereas  in  truth  and  in 
fact,  at  the  time  of  the  making  of  the  said  distress  as  aforesaid,  and  dur- 
ing all  the  time  aforesaid,  a  small  part  only,  to  wit,  the  sum  of  — L  (m)y 
of  the  said  sura  of  money  so  pretended  to  be  due  and  in  arrear  as  afore- 

[•720]  said,  *was  due  and  in  arrear  from  the  said  plaintiff  to  the  said  defendant 
for  the  rent  of  the  said  prembes,  with  the  appurtenances,  to  wit,  at,  be. 
(veniu)  aforesaid. — [Add  a  count  for  an  excessive  distress  for  the  rent 
really  due,  as  in  the  next  form,  and  a  count  in  trover,  and  condude  as 
ante,  596.] 


6.  Foruk-      [Commencement  as  ante,  596.] — ^For  that  whereas  the  said  plaintiff  be- 
ing an  ex- 

J-  I  (k)  Ante,  718,  note.  before  the  distress  wis  levied,  2  D.  &  lU 

for  rent.         (')  '^  ^^®  plaintiff  dispute  the  tenancy,  256.--1  B.  db  C.  145.-3  Stark.   171,  S.  C. 

on  Stat        ^'"'^  ^^  words,  *'to  the  said  defendant,  In  such  an  action  express  malice  need  not 

Msrl  b       C^**  ^-  ^3"  ^   proved,  but  the  excess  taken  most  be 

511  Hen  3        (^^   '^^^  plaintiff  need    not   prove  the  considerable,  6  Esp.  71.     It  is  no  bar  to 

o  4  (n^   *  precise  sum  stated,  see  1  Bing.  401.  this  action,  that  between  distress  and  sale 

*    '  ^  ^*         (n)  See  also  51  Hen.  3.  c.  4. — Gilb.  Oist.  of  the  goods  distrained,  the  parties  came  to 

by  Hunt,  63  to  68,  the  remedy  must  be  on  an  arrangement  respecting  the  sale,  1  Bing. 

the  above  statute,  2  Stra.  851  .—3  Lev.  48.  401.—^  D.  A  R.  539.-2  U.  Sl  C.  821,  S.  C. 

— 2  Ken.  204,  and  not  by  trespasser  trover,  A  lodger  may  maintain  an  action   if  his 

id.  ibid. :  but  see   the  exceptions,   1  Burr,  goods  are  taken  on  an  excessive  distress  by 

582—1  Hen.  Bla.  13.    9  East,  298.    Case  the  landlord  of  the  party  ander  whom  he 

is   maintainable,  even  though   the   tenant  occupies,  2  C.  dt  P.  374. 

had  tendered  the  rent  due  to  his  landlord 
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fore  and  at  the  time  of  the  committing  of  the  grievance  hereinafter  next  n-ts^AL 
mentioned,  held  and  enjoyed  certain  premises,  with  the  appurtenances  (o)  trbmb«. 
as  tenant  thereof  to  the  said  defendant  [or  E.  F.  (p)]  at  and  under  a 
certain  rent  therefore  payable  by  the  said  plaintiff  to  the  said  defendant 
for  the  same,  of  which  said  rent,  at  the  time  of  the  conunitting  of  the 
grievance  hereinafter  next  mentioned,  a  certain  small  sum  of  money,  to 
wit,  the  sum  of  £—  (a),  and  no  more,  was  due  and  in  arrear  from  the  said 
plaintiff.  Yet  the  said  defendant,  not  regarding  the  Statute  in  such  case 
made  and  provided,  but  wrongfully  and  maliciously  contriving  and  intend- 
ing to  injure  and  oppress  the  said  plaintiff  in  this  behalf,  heretofore,  to  wit, 
on,  be.  at,  be.  (venue)  aforesaid,  wrongfully  and  maliciously  took  and 
distrained  for  the  said  arrears  of  rent,  certiun  goods  and  chattels,  to  wit, 
&c.  [here  specify  the  goods  as  in  trover.  If  they  have  been  already  spe- 
cijied  in  a  former  count,  then  say,  ^^  goods  and  chattels  of  the  like  num^ 

ber,  quantity,  quality,  and  description,  as  those  in  the  said count 

mentioned,"]  of  the  said  plaintiff,  of  much  greater  value  than  the  amount 
of  the  said  arrears  of  rent,  to  wit,  of  the  value  of  £ —  and  thereby  took 
a  great  and  unreasonable  distress  for  the  said  arrears  of  rent,  when,  at 
the  time  of  the  taking  of  the  said  distress  as  aforesaid,  a  certain  part  of 
the  said  goods  and  chattels  so  distrained  as  aforesaid,  to  wit,  [one-half] 
thereof  then  was  of  sufficient  value  to  have  satis6ed  the  said  arrears  of 
rent,  and  the  charges  of  the  said  distress,  and  of  the  appraisement  and 
sale  thereof,  to  wit,  at,  &c.  (venue)  aforesaid,  contrary  to  the  form  of  the 
Statute  in  such  case  made  and  provided. — [Add  a  count  in  trover  and 
conclude  as  ante,  596.] 

For  that  whereas,  before  the  committing  of  the  grievances   hereinafter  6-f 07  ^w- 
next  mentioned,  to  wit,  on,  be.  (day  of  distress  or  about  it)  at,  be.  (ve^  Mond^  * 
nue)  the  said  defendant  took  and  distrained  certain  goods  and  chattels  of  time  on 
the  said  plaintiff,  to  wit,  be.  [here  set  them  out  as  in  trover,  or  if  already  the  lame 
set  forth  in  a  prior  count,  say,  ^^  goods  and  chattels  of  the  like  number,  f^e  j^^x 
quantity,  quality,  description,  and  value,  as  the  said  goods  and  chattels  in  (r). 

the  said count  mentioned,"]  under  color,  and  as  and  for  and  in  the 

name  of  a  distress  for  certain  rent,  then  alleged  to  be  due  and  payable  to 
the  said  defendant  [or  E.  F.]  for  and  in  respect  of  certain  premises  in  the 
possession  of  the  said  plaintiff;  and  which  said  [last-mentioned]  goods 
and  chattels  then  and  afterwards  were  of  more  than  sufficient  value  to 
have  satisfied  the  said  alleged  rent,  and  the  costs  and  charges  of  and  at- 
tending such  distress,  and  the  sale  of  the  said  [last-mentioned]  goods  and 
chattels  under  such  distress,  and  incidental  thereto,  to  wit,  at,  be.  (ventte) 
aforesaid ;  and  whereas  also  the  said  defendant  having  so  taken  and  dis- 
trained the  said  [lastrmentioned]  goods  and  chattels  as  aforesaid,  then 
and  there  had  and  retained  possession  of  the  same  under  such  distress  for 

(o)  Ante,  718,  note.  988.-- 17  Car.  2.  e.  7.  e.  4.    But  in  Wilton 

(p)  if  the  plaintiff  dispute  the  tenancy,  v.  Bird,  K.  B.  faster  Term,    1830,  for   a 

omit  the  words,  **  to  the  said  aefendant  *'  fiesk  arrear  or  rent,  the  tame  goods  preTi- 

(q)   The    plaintiff    need  not    allej^   or  ously  replevied  may  be  distrained.      And 

prove  the  precise  sum  due,  1  Bing,  401.  be  may  again  distrain  the  same  ^oods  for 

(r)  It  should  seem  that  this  cause  of  ac-  rent  subsequently   accrued,  previously  to 

tion  might  be  supported  under  a  count  in  his  executing  his  retomo  habendo^  without 

trover.     That  a  party  cannot,  in  general,  waiving  his  action  against  the  sureties  in 

distrain  twice  for  the  same  rent,  see  Brad-  the  bond,  Hefford  v.  Alger,  1  Taunt.  219. 
bey  on  Diftr.  130.^1   Burn.  J.  26th  edit. 
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iLLi«Ai  a  long  space  of  time,  to  wit,  the  space  of  [four]  days  then  following  and 
TRKssit,  df^erwards,  and  at  the  expiration  of  the  said  space  of  time,  to  wit,  on, 
&c.  (day  of  quitting  possenion^  &r  about  it)  to  wit,  at,  &c.  (venue) 
aforesaid,  the  said  defendant  quitted  and  abandoned  the  possession  of  the 
[^^ij  said  [last-mentionedj  goods  *and  chattels,  and  the  said  distress  thereup- 
on ;  and  although  the  said  defendant  under  the  said  distress,  and  bj  w\f* 
tue  thereof,  would  and  might  have  satisfied  the  said  alleged  arrears  of 
rent,  and  all  reasonable  and  lawful  charges  in  that  behalf.  Nevertheless 
the  said  defendant  well  knowing  the  premises,  but  contriving,  and  wrong- 
fully intending  to  injure  the  said  plaintiff,  afterwards,  to  wit,  on,  be.  (dif 
of  second  distress^  or  about  it)  at,  be.  (venue)  aforesaid,  wrongfully,  inju- 
riously, and  vexatiously  made  a  second  and  another  distress  upon  the  said 
[last-mentioned]  goods  and  chattels  of  the  said  plaintiff,  for  the  same  iden- 
tical alleged  arrears  of  rent,  for  and  in  respect  whereof  the  said  distress  ia 
this  count  first  mentioned  was  made  as  aforesaid,  and  then  and  there  again 
took  and  distrained  the  said  [last-mentioned]  goods  and  chattels,  as  and  for 
the  same  rent  so  pretended  to  have  been  due  and  payable  as  aforesaid, 
and  not  for  any  more  or  other  or  different  rent  or  cause  whatever,  and 
then  and  there  wrongfully  and  injuriously  refused  to  return  the  same  goods 
and  chattels  to,  and  withheld  them  from  the  said  plaintiff,  under  the  said 
second  distress  in  this  count  mentioned  for  a  long  time,  to  wit,  for  the 
space  of  [seven]  days  then  next  following,  and  then  and  there  wrongfully 
converted  and  disposed  thereof  to  his  own  use,  although  the  said  plaintiff 
then  and  there  requested  the  said  defendant  to  deliver  the  said  [last-men- 
tioned] goods  and  chattels  to  him  the  said  plaintiff,  to  wit,  at,  be.  (tfeMe). 
— [Add  a  count  in  trover,] 

P7321  ^[Commencement  as  ante,  596.] — ^For  that  whereas  the  said  defendant, 
7.  For  im-  heretofore,  to  wit,  on,  be.  at,  be.  (venue)  seized  and  took  divers  goods 
|K>anding  and  chattels,  to  wit,  be.  [here  specify  the  goods  as  in  trover ;  if  thej 
irnlned  *^^^  ^^^^  already  specified  in  a  former  count,  then  say,  **  goods  and  chit- 
off  the'      tels  of  the  like  number,  quantity,  quality,  description,  and  value,  as  tbosi 

premifles,   in  the count  mentioned,"  and  omit  the  statement  of  value  afterweris] 

("▼inVthe  °^  ^^  ^^^'^  plaintiff,  of  great  value,  to  wit,  of  the  value  of  — h  then 
tPDant       then  found  and  being  in  certain  premises,  with   the  appurtenances  (t),  as 
notice  (*).  j^jjj  fQj^  jjjjd  in  the  name  of  a  distress  for  certain  supposed  arrears  of  rsnt, 
to  wit,  for  the  sum  of  — h  pretended  to  be  due  and  in   arrear  fiom  the 
said  plaintiff,  for  and  in  respect  of  the  said  premises,  with  the  appurte- 
nances, and  then  and  there  carried  away  and  removed  tlie  said  goods  and 
chattels,  and  impounded  the  same  off  the  said  premises,  with  the  app(l^ 
tenances.      Nevertheless    the  said  defendant    contriving,  and  wroogfaHj 
and  unjustly  intending  to  injure  the  said   plaintiff,  and  not  regarding  the 
Statute  in  such  case  made  and  provided,  did  not  nor  would  give  doe  and 
P7231    P^P^^  notice  (u)  of  the  said  distress,  and  of  the  cause  of  the  taking  ^^ 

(*)  2  W.  &  M.  c.  6.  s.  2.— 11  Geo.  2.  c.  By  the  2  W.  &  M.  c.  5,  it  muit  bc^^ea 

1!).  8.  10.     A«  to  what  notice   is  ueceiMiry,  before  a  sale, 

and  how  to  be  given,   see  Moss  v.  Gaifi-  (0  Ante,  718,  note, 

more,   Dougl.   279.— Lord    Rayoi.    54.      1  (k)    Where   the     distress  is  in  growinf 

Hen.  Bla.   J3.     Gilberts   Distr.   by  Hunt,  corn,  &c.  as  allowed   by  the  II  Geo.  8.c. 

76.    9  East,  298.     Qjavry  if  not  in  all  cases  19  s.  «,  the  tenant  must,  in  pursutnce  ol 

necessary  that  some  notice  of  the  distress  Uie  9th  section  of  that  act,  bafe  ^^^^J^ 

should  be  given,  whether  there  be  a  sale  or  the  place   where  the  corn,  &c.  islodgH 

removal  or  not,  Com.  Dig.  Distress,  D.  7.  withm  s  week  miler  saeh  lodging. 
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same,  or  of  the  place  to  which  the  said  goods  and  chatteb  were  removed,   iumqaz 
to  the  said  plaintiff,  or  leave  the  same  at  the  said  premises,  with  the  ap- 
purtenances, but  wholly  neglected  so  to  do,  and  therein  failed  and  made 
default,  contrary  to  the  form  of  the  Statute  m  such  case  made  and  pro- 
vided ;  and  to  the  damage,  be. 

[Commencement  as  ante,  596.] — ^For  that  whereas  the  said  defendant,  ^^^^"^ 
heretofore,  to  wit,  on,  &c.  at,  &c.  (venue)  had  taken  and  distrained  divers  restore 
goods  and  chattels,  to  wit,  [here  specify  the  goods  as  in  trover ;  if  they  S^.^*  ^j,*" 
have  been  already  specified  in  a  former  count,  then  say  "  goods  and  chat-  JJj^°*on  °' 
tels  of  the  like  number,  quantity,  quality,  description,  and   value  as  those  tender  of 

in   the   count  mentioned,"   and  omit  the  statement  of  value  after*  ^^^J^^\ 

wards]  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  — I.  /^^^ 
there  then  (bund  and  being,  as  and  for  and  in  the  name  of  a  distress  for 
certain  rent,  to  wit,  the  sum  of  — L  then  due  and  in  arrear  from  the  said 
plaintiff  to  the  said  defendant,  for  and  in  respect  of  certain  premises,  with 
the  appurtenances,  before  *then  held  and  occupied  by  the  said  plaintiff  [^"^J 
as  tenant  thereof  to  the  said  defendant  [or  E.  F.]  ;  and  thereupon  after- 
wards, and  whilst  the  said  defendant  was  in-  possession  of  the  said  goods 
and  chattels  under  such  distress  as  aforesaid,  to  wit,  on  the  day  and  year 
aforesaid,  at,  &c.  (venue)  aforesaid,  the  said  plaintiff  tendered  and  offered 
to  the  said  defendant,  in  satisfaction  and  discharge  of  the  said  arrears  of 
rent,  and  the  costs  and  charges  of  the  said  distress,  a  certain  large  sum  of 
money,  to  wit,  the  sum  of  £ — ,  the  same  being  then  and  there  a  suffi- 
cient sum  to  satisfy  and  discharge  the  said  arrears  of  rent,  together  with  all 
the  costs  and  charges  of  the  said  distress,  and  then  and  there  requested  the 
said  defendant  to  re-deliver  and  restore  the  said  goods  and  chattels  to  the 
said  plaintiff,  and  although  the  said  defendant  then  and  there  ought  to 
have  accepted  and  received  the  said  sum  of  money  from  the  said  plaintiff 
in  discharge  of  such  arrears  of  rent,  and  the  costs  and  charges  of  the  said 
distress,  and'  to  have  re-delivered  and  restored  the  said  goods  and  chattels 
to  the  said  plaintiff;  yet  the  said  defendant  contriving,  and  wrongfully 
and  unjustly  intending  to  harass-,  oppress,  and  aggrieve  the  said  plaintiff 
in  this  behalf,  did  not  nor  would,  when  he  was  so  requested  as  aforesaid, 
or  at  any  other  time,  accept  or  receive  the  said  sum  of  money  from  the 
said  plaintiff,  in  satisfaction  and  discharge  of  the  said  arrears  of  rent,  and 

(lo)  See  the  precedeot,  B  Wentw.  440  ;  be  itle^l ;  and  trespass  in  such  case  is  the 

and   the   like  in  the  case  of  a  distress  da-  proper  remedy  ;  bat  if  there   was  also  an 

mage  feasant,  id.  392  ;  but  this  latter  is  not  excessive  distress,  plaintiff  may  declare   in 

eustainable,   see   1    Camp.   285 — 1   Taunt,  case  for  that  injury,  3  Stark.  17t. — i  D.  & 

261.— 1   B.  &.   P.  3d2.     According   to  these  R.  539.— 2  B.  &.   C.  ti21,S.  C.     By  the  II 

cases,  and  tu  8  Rep.  147  a.   Gilb.  Distr.  by  G.  2.  c.  19,  s.  10.  if  after  distress   taken  of 

Hunt.   76,  &c. — 8    Moore,  334. — 1    Bing.  com,  &.c.   growing,  the   rent  and   costs  of 

li4  r,  S.  C,  tender  upon  the  land  before  the  distress  be  paid  and  tendered,  the  distress 

distress  makes  the  distress  tortious  ;  tender  shall  cease,  and  the  corn  be  restored.     Case 

after  the  distress,  and  before  the  impound-  does  not   lie  for   detaining  cattle  distrained 

ing,  makes  the  detainer,  and  not  the  taking,  damage   feasant,  where  tender  of  sufficient 

wrongtu) ;    tender     after  the    impounding  amends  was  made  aAer  the  cattle  had  been 

makes  neither  the  one  nor  the  other  wrong-  impounded,  1  Bing.  341.     Query  \f  replevin 

ful;  for  then  it  comes  too  late,  because  the  would  not  in   such  case  lie,  see   Doct.  «& 

case  is   put  to  the  trial   of  the  law,  to  be  Stud.   193.     From  the  cases  in  note,  post, 

there   determined.      But  in  the   case   of  a  vol.  iii.  1119,  it  would  s*>cm  it  would  not. 

distress  for  rent.,  upon  the  equity  of  the  sta-  As   to    what   is  not  an  impounding,   see  4 

tule  2  W.  \'  M.  c.  5,  a  sale  of  the  distress^  Bing.  230. 
after  tender  of  the   rent  and  costs,  would 

Vol.  II.  75 
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!»*«•**  the  costs  and  charges  of  the  said  distress,  or  re-deliver  or  restore  the  said 
Tiiiitffiiff  g**^^^  ^^^  chattels,  or  any  part  thereof,  to  the  said  plaiiitid',  but  then  and 
there  wholly  neglected  and  refused  so  to  do,  and  hath  hitherto  wrongfully 
and  injuriously  kept  and  withheld  the  said  goods  and  chattels  from  the  said 
plaintiff,  and  hath  converted  and  disposed  thereof  to  his  own  use,  to  wit, 
at,  &c.  (venue)  aforesaid. — [Add  a  count  in  trover.] 

D.Forsell-  pQ^  ^jj^t  whereas  the  said  defendant,  heretofore,  to  wit,  on,  8tc.  at, 
trfss  with-  ^c-  (venue)  seized  and  took  divers  goods  and  chattels,  to  wit,  lie.  [here 
in  five  specify  the  goods  as  in  trover,  if  they  have  been  already  specijied  m  a  far" 
day«,  on     ^^y.  ^^|^;|/^  (j^^j^  g^y^  «  goods  and  chattels  of  the  like  number,  quantity,  qual- 

of  2  W.  A  ity,  description,  and  value  as  those  in  the count  mentioned,"  and  omit 

M  c  5.  f .  the  statement  of  value  afterwards,]  of  the  said  plaintiff,  of  great  value, 
*•  w-  ^Q  ^j^^  Qf  ^j^jj  value  of  £ —  then  found  and  being  in  and  upon  certaia 
premises  (y)  in  the  name  of  a  distress  for  certain  arrears  of  rent,  pretend- 
ed to  be  due  and  payable  for  the  same,  to  the  said  defendant,  and  then 
and  there  gave  notice  thereof  to  the  said  plaintiff  (z) ;  yet  the  said  de* 
fendant,  not  regarding  the  Statute  in  such  case  made  and  provided,  and 
contriving,  and  wrongfully  and  unjustly  intending  to  injure  the  said  plain- 
tiff in  this  behalf,  and  to  deprive  him  of  his  said  goods  and  chattels,  and 
of  the  use,  benefit,  and  advantage  thereof,  and  to  prevent  him  from  re- 
plevying the  same,  afterwards,  and  before  the  expiration  of  five  days  next 
after  such  distress  so  taken  and  made,  and  such  notice  thereof  so  given  as 
aforesaid,  to  wit,  within  the  space  of  five  days  then  next  following,  to  wit, 
on  the  day  and  year  aforesaid,  at,  be.  (venue)  aforesaid,  wrongfiilly,  un- 
lawfully, and  unjustly  did  sell  and  dispose  of  the  said  goods  and  chattels, 
without  the  leave  or  license,  and  against  the  will  of  the  said  plaintifi^ 
whereby  the  said  plaintiff  was  not  only  hindered  and  prevented  from  re- 
plevying the  said  goods  and  chattels  so  distrained  as  aforesaid,  but  was 
also  deprived  of  such  reasonable  and  sufficient  time  as  in  that  respect  is 
allowed  by  law,  for  the  raising,  obtaining,  and  procuring  money  to  pay 
and  discharge  the  rent  so  pretended  to  be  due  and  in  arrear  as  aforesaid, 
and  the  costs  of  the  said  distress  ;  and  the  said  plaintiff  hath  also  thereby 
wholly  lost  and  been  deprived  of  the  said  goods  and  chattels,  and  of  the 
use,  benefit,  and  advantage  thereof,  to  wit,  at,  &lc.  (venue)  aforesaid. 

10.  For  [Commencement  as  ante,  596.] — ^For  that  whereas  the  said  defendant, 

Inff'ffoodB'  heretofore,  to  wit,  on,  &c.  at,  &c.  (venue)  *seized  and  took  divers  goods 
distrained  and  chattels,  to  wit,  lk,c.  [here  specify  the  goods  as  in  trover,  or  if  they 
within  a     jiQ^^  4^^  already  specijied  in  a  former  count,  then  say,  "  goods  and  cbat- 

ble  time 

after  the         (^)  Whot  a  violation  of  this  section,  see  possession,  Stra.  717. — 1    Hen.    Bla    ]5i. — 

lapse  of     4B.&A  2208—1    Ht-n.  Bla.   13—1    Barn,  Gilb.   77—11    East,   n95.— '2  Campb.   115. 

the  five        ^  26th  ed.  904.     This  count   will  not  sup*  As  to  the  time  allowed  for  the  remoral,  i^ee 

days  (a).     P^ct  ^  claim    in  respect  of  the  defendant  1  Burn,   J.    26th   ed.    991.      A    reasonable 

r#7Q(^l     having  sold  corn  before  it  was  ripe,  &c.  see  time  after  the    five  days  is  allowed,  4  B.  dc- 

L    '^•'J     3B   &A.470.  A.  208.     Where  the  defendant  wrongfully 

(y)  Ante,  718,  note.  seized  the   plaintiff's  goods,  and  placed  a 

(z)    When    this   is    not    necessary,    see  man  in   possesjiion  of  them   for  some  dajSv 

Lutw.  214.  it  was   held    the  owner  might   recover  da- 

(a)  This  count,  founded  on  the  equity  of  mages,   although   be   had   the    nse   of  the 

the  2  W.  &  M.  c.  5.  s.  2,  and   11  Geo.  2.  c.  goods  all   the  time,  7  Bmg.    153      A  parly 

19.  B,   10,  has  frequently  been  adopted,  but  may  waive  the  trespass,  and  declare  in  case, 

trespass  is  the  proper  form  of  action,  where  1  B.  &  C.  145. — U  D.  d^  R.  256,  S.  C. 

the  party  distraining  continues  too  long  in 


DII- 


FOB  TOBTS  TO  PEB80NAL  PBOPBRTT.  TSff 

tds  of  the  like  number,  quantity,  quality,  description,  and  ralue  as  those 
in  the  count  mentioned,"  ami  admit  the  statement  of  value  after" 

toards]  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of — L 
then  found  and  being  in  and  upon  certain  premises  of  the  said  plaintiff  (6), 
in  the  name  of  a  distress  for  certain  arrears  of  rent  pretended  to  be  due 
and  payable  for  the  same  to  the  said  defendant  [or  £.  F.]  and  then  and 
there  gave  notice  thereof  to  the  said  plaintiff;  yet  the  said  defendant  not 
regarding  the  Statute  in  such  case  made  and  provided,  but  contrivin&r  and 
wrongfully  and  unjustly  intending  to  injure  the  said  plaintiff  in  this  behalf, 
did  not  nor  would  remove  the  said  goods  and  chattels  from  the  said  pre* 
mises,  within  a  reasonable  time  after  the  expiration  of  five  days  next  after 
the  making  of  the  said  distress,  and  giving  the  said  notice  thereof  as 
aforesaid,  but  wholly  neglected  and  refused  so  to  do,  and  wrongfully  and 
unjustly,  without  the  license  or  consent,  and  against  the  will  of  the  said 
plaintiff  kept  and  detained  the  said  goods  and  chattels  in  and  upon  the 
said  premises  for  a  great  and  unreasonable  space  of  time  after  the  expira- 
tion of  the  said  five  days  as  aforesaid,  to  wit,  for  the  space  of  ■  then 
next  following,  contrary  to  the  form  of  the  Statute  in  such  case  made  and 
provided,  to  wit,  at,  &c.  (venue)  aforesaid. 

For  that  whereas  heretofore,  to  wit,  on,  &c.  at,  &c.  (venue)  aforesaid,  'V,.'*^' 
the  said  defendant  seized  and  distrained  certain  goods  and  chattels,  to  wit,  Jer'a  di 
be.  [here  specify  them  as  in  trover,  or  if  the  goods  have  been  already  set  trpM, 
otU  in  a  prior  count,  say,  <'  goods  and  chattels  of  the  like  number,  quan*  ^  *^^^°L 

tity,  quality,  description,  and  value  as  those  in  the  said count  men-  goods  ap« 

tioned,"  and  omit  the  averment  as  to  the  value  of  the  said  plaintiff,  of  praiied  bj 
great  value,  to  wit,  of  the  value  of — L  of  lawful  money  of  Great  Bri-  ^pp^]^™ 
tain,  then  found  and  being  in  and  upon  certain  other  premises,  with  the  (c). 
appurtenances,  of  the  said  plaintiff,  as  for  and  in  the  name  of  a  distress 
for  certain  arrears  of  rent  alleged  to  be  due  to  the  said  defendant  [or  E. 
F.]  for  the  use  and  occupation  of  the  said  premises,  with  the  appurte- 
nances. Yet  the  said  defendant,  not  regarding  the  Statute  in  such  case 
made  and  provided,  but  contriving,  and  fraudulently  intending  to  injure 
the  said  plaintiff  in  that  behalf,  did  not  nor  would  cause  the  said  goods 
and  chattels  so  distrained  as  aforesaid,  to  be  appraised  by  two  sworn  ap- 
praisers, according  to  the  Statute  in  that  case  made  and  provided,  pre- 
viously to  a  sale  of  the  said  goods  and  chattels,  but  on  the  contrary  there- 
of, the  said  defendant,  afterwards,  and  before  the  said  goods  and  chattels 
had  been  appraised  by  two  sworn  appraisers,  according  to  the  form  of  the 
Statute  in  such  case  made  and  provided,  to  wit,  on  the  day  and  year  afore- 
said, at,  &c.  (venue)  aforesaid,  wrongfully  sold  the  said  goods  and  chattels 
without  having  had  the  same  previously  appraised  by  two  sworn  appraisers, 
contrary  to  the  form  of  the  Statute  in  such  case  made  and  provided,  to 
wit,  at,  &c.  (venite)  aforesaid. 

(b)  Ante,  718,  note.  stable  of  another  parish.    1  Moody  A  Mali- 

(c)  The  2  W.  &  M.  seas.  1.  c.  5.  s.  1,  re-  kin,  C.  N.  P.  172.— 1  Hen.  Bla.  13  Where 
quifr'S  such  an  appraisement  previous  to  the  pre  mises,  lay  partly  in  the  hundred  of 
the  sale,  see  1  Chit.  Col.  St.  662. — 1  Bnrn,  A.  and  partly  in  the  hundred  of  K.  the 
J.  26th  edit.  991.  The  person  distraining  constable  of  K.  was  held  the  proper  officer 
inust  not  be  one  of  the  appraisers  Bui.  N.  to  administer  the  oath  for  the  appraisement 
P.  61.— 1  Stark.  172—2  Bing.  337.  The  of  the  disUess.  1  Ld.  Raym.  53. 
appraiser  most  not  be  sworn  before  the  con- 
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tLLMQAi,  For  that  whereas  heretofore,  to  wit,  on,  &c.  (day  of  seizure  or  abmd 
TRMSBf.  *0  ^^>  ^^*  (^^^)  ^®  said  defendant  seized  and  distrained  a  certain  crop 

12.  For  of  [potatoes]  of  the  said  plaintilST  of  great  value,  to  wit,  of  the  value  of 
•eUinga  £100,  then  growing  on  and  upon  certain  land  situate  in  the  county  of  S. 
^oiT'^an-  hefore  then  demised,  as  for  and  in  the  name  of  a  distress  for  certain  ar- 
dor a  dii-  rears  of  rent  alleged  to  be  due  to  the  said  defendant  [or  E.  F.]  for  the 
f^^"th^'  use  and  occupation  of  the  said  land  ;  nevertheless  the  said  defendant,  not 
■ame  had  regarding  the  Statute  in  such  case  made  and  provided,  nor  his  duty  in  sell* 
been  gath-  ing  and  disposing  of  the  said  distress,  but  contriving,  and  wrongfully  and 
^'^  raiaed  ii^j^i^ously  intending  to  injure  the  said  plaintiff  in  that  behalf,  heretofore, 
contrary  *  to  wit,  on  the  day  and  year  aforesaid ,  at,  &c.  (venue)  wrongfully  and  io- 
to^hc^^  juriously  sold  and  disposed  of  the  said  crop  before  the  same  bad  beco 
19.^«.  8.^  gathered  and  appraised,  according  to  the  form  of  the  Statute  in  such  case 
\d),  made   and   provided,  by  means  whereof  the  said  crop  of  potatoes   werr 

then  and  there  sold  for  much  less  than  tlie  best  price,  that  is  to  say,  fer 
the  sum  of  £50  less  than  the  best  price  wliich  might  have  been  gotten  aaJ 
received  for  the  same,  had  the  same  been  gathered,  appraised  and  sAA  io 
a  due  and  proper  manner,  according  to  the  Statute  in  such  case  made  and 
provided,  and  contrary  to  the  said  Statute,  to  wit,  at,  &c.  {venue), 

13.  For  [Commencement  as  ante,  596.] — ^For  that  whereas  heretofore,  to  wit,  oo, 
f^the"^  &c.  at,  &c.  (ventie)  the  said  defendant  seized  and  distrained  divers  goods 
best  price,  and  chattels,  to  wit,  &c.  [here  specify  the  goods  as  in  trover,  or  if  they 
^^  ^^®  f,  have  been  already  specified  in  a  former  count,  then  say,  "  goods  and  cbat- 
•2u!2V.  tels  of  the  like  number,  quantity,  quality,  description,  and  value  as  those 

d&M.e.  5.  in  the  said count  mentioned,"  and  omit  the  statement  of  value  af 

••  3.  (•).     terwards]  of  the  said  plaintiff  of  great  value,  to  wit,  of  the  value  of— t 

of  lawful  money  of  Great  Britain,  then  found  and  being  in  and  upon  cer- 
tain premises,  with  the  appurtenances  (/),  as  and  for  and  in  the  name  of 
a  distress  for  certain  arrears  of  rent  alleged  to  be  due  to  the  said  defendaot 
[or  E.  F.]  for  the  use  and  occupation  of  the  said  premises,  with  the  ap- 
purtenances. And  whereas  also  the  said  defendant,  afterwards,  to  wit,  oa 
the  day  and  year  aforesaid,  at,  he,  (veniie)  aforesaid,  sold  the  said  goods 
and  chattels  for  payment  and  satisfaction  of  the  said  supposed  arrears  of 
rent,  and  of  the  charges  of  the  said  distress^  Yet  the  said  defendant  not 
regarding  his  duty  in  making  and  selling  the  said  distress,  nor  the  Statute 
in  such  case  made  and  provided,  but  contriving,  and  fraudulently  intend* 
ing  craftily  and  subtly  to  injure  the  said  plaintiff  in  that  behalf,  did 
not  nor  would  sell  the  said  goods  and  chattels  under  the  said  distress,  for 
the  best  price  that  could  and  might  have  been  gotten  for  the  same,  but  oo 
the  contrary  thereof,  the  said  defendant  then  and  there,  to  wit,  on  tbe  day 
and  year  aforesaid,  wrongfully  and  injuriously  sold  the  said  goods  and 
chattels  for  much  less  than  the  best  price,  (that  is  to  say)  for  — L  less 
than  the  best  price  that  could  and  might  have  been  gotten  and  received 
for  the  same,  had  the  same  been  sold  in  a  due  and  proper  manner  by  tbe 
said  defendant,  to  wit,  at,  &lc.  (venue)  aforesaid. — [Add  a  count  in  trorer 
and  conclude  as  ante,  596.] 

(d)  See  this  enactment  and   the  decisions  that  could  be  obtained  till  the  contravy  W 

thereon,  I  Chit.  Col.  &tat.  671.  proved.     4  Mod.  390.      Com.    Diitreas,  D- 

(«)  The  price   at  which   the   goods   were  8.     See  I  Burn,  J.  S6tb  edit  U94. 
appraised  will  be  presumed  to  be  the  best        (/  )  Ante,  718,  note. 
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•And  whereas  also,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,    ili.»oal 
at,  &c.  (venue)  aforesaid,  the  said  defendant  pretended  that  the  said  plaintiff  tmIm: 
held  and  enjoyed  certain  other  premises  as  tenant  thereof,  at  and  under  a  14  ^ot 
certain  rent  payable  by  the  said  plaintiff,  and  the  said  defendant  had  then  selling 
and  there  distrained   divers  other  goods  and  chattels  of  the  said  plaintiff,  ^^^^  . 
to  wit,  goods  and  chattels  of  the  like  number,  quantity,  quality,  description,  necessary, 
and  value  as  those  in  the  said  [first]  count  mentioned,  for  certain  alleged  under  a 
arrears  of  rent,  to  wit,  the  sum  of  [£ — ]  alleged  to  be  due  from   the  said  fj^'^*^' 
plaintiff,  for  the  use  and  occupation  of  the  said  premises ;  and  whereas 
also  the  said  defendant,  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
at,  &c.  (venue)   aforesaid,  sold  a  part  of  the  said  goods  and  chattels  for 
divers  sums  of  money,  amounting  in  the  whole  to  a  large  sum  of  money, 
to  wit,  the  sum  of  £ —  being  more  than  was  sufficient  to  pay  and  satisfy 
the  said  supposed  arrears  of  rent,  and^  all  costs  and  charges  incident  there- 
to, whereof  the  said  defendant  then  and  there  had  notice.     Yet  the  said 
defendant,  not  regarding  his  duty  in  this  behalf,  but  contriving  and  in- 
tending to  injure  the  said  plaintiff,  afterwards,  to  wit,  on  the  day  and  year 
aforesaid,  wrongfully   proceeded  to  sell,  and  did  sell  the  rest  and  remainder 
of  the  said  goods  and  chattels  when  it  was  wholly  unnecessary  so  to  do, 
to  wit,  at,  &c.  (venue)  aforesaid. — [Add  count  for  an  excessive  distress, 
as  ante,  720,  and  a  count  in  trover. 

And  whereas  also  the  said  defendant,  heretofore,  and  after  the   passing  l»  Against 
of  a  certain  act  of  parliament,  passed  in  the  57th  year  of  the  reign  of  on  the  57 
bis  late  Majesty  King  Geprgn  the  third,  intituled,  ''  An  act  to  regulate  the  Oeo.  3  c. 
costs  of  distresses    levied*  for  payment  of  small  rents  ;"   and  before  the  ^[^i„ '  |J°^ 
committing  of  the  grievances  hereinafter  next-mentioned,  to  wit,  on,  be.  copy  of 
(day  of  distress,  or  about  it,)  at,  &c.  (venue)  aforesaid,  bad  made  and  ^^^  ^^^^' 
levied  a  distress  upon  divers  goods  and  chattels  of  the  said   plaintiff,  of  ffg^ress 
great  value,  to  wit,  of  the  value  of  £ —  for  certain  rent,  alleged  to  be  in  (^). 
arrear  and  due  and  owing  from  the  said  plaintiff;  and  although  the  said 
defendant  was  then  and  there  requested  by  the  said  plaintiff  so  to  do,  yet 
the  said  defendant,  not  regarding  his  duty  in  that  behalf,  nor  the  Statute  in  . 
such  case  made  and  provided,  but  contriving,  and  fraudulently  intending 
to  injure  the  said  plaintiff  in  this  behalf,  did  not  nor  would,  when  he  was 
so  requested  as  aforesaid,  or  at  any  other  time,  according  to  the  form  of 
the  Statute  in  such  case  made  and  provided,  give  a  copy  of  his  charges, 
and  of  all  the  costs  and  charges  of  the  said  distress,  signed  by  him  the 
said  plaintiff,  but  wholly  neglected  and  refused  so  to  do,  contrary   to  the 
form  of  the  Statute  in  such  case  made  and  provided,  to  wit,  at,  &c.  (ve- 
nue) aforesaid. 

[Commencement  as  ante,  596.] — ^For  that  whereas,  heretofore,  to  wit,  ^^- P^  ^ 
on,  &c.  at,  be.  (ventui)  the  said  defendant  seized  and  distrained  divers  .2^"*  2  W. 
goods  and  chattels,  to  wit,  &c.  [here  specify  the  goods  as  in  trover ;  or  SlM  c.  5. 
if  they  have  been  specified  in  a  former  count,  then  say,  "  goods  and  chat-  **^{'j/^^. 
tels  of  the  like  number,  quantity,  quality,  description,  and  value  as  those  \ng  the 
in  the  said count  mentioned,"  aTid  omit  the  statement  of  value  after-  overpln* 

(jf)  It  should  seem  from  the  act  that  this    goods  have  been  letned  under  the  distress, 
action  can  only  be  supported  against  the    see  5  fiing.  99. 
broker ;  also  that  it  will  not  lie  unless  the 
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>"»•**  the  costs  and  charffes  of  the  said  distress,  or  re-<Jeliver  or  restore  the  said 
TftBMSf.  &^^^  ^"^  chattels,  or  any  part  thereof,  to  the  said  plaiutid*,  but  then  and 
there  wholly  neglected  and  refused  so  to  do,  and  hath  hitherto  wrongfully 
and  injuriously  kept  and  withheld  the  said  goods  and  chatteb  from  the  said 
plaintiff,  and  hath  converted  and  disposed  thereof  to  his  own  use,  to  wit, 
at,  be.  (venue)  aforesaid. — [Add  a  count  in  trover.] 

9.  For  tell-  p^^  that  whereas  the  said  defendant,  heretofore,  to  wit,  on,  &c.  at, 
tress  with-  ^^'  (venue)  seized  and  took  divers  goods  and  chattels,  to  wit,  tic.  [here 
in  five  specify  the  goods  as  in  trover,  if  they  have  Been  already  specified  in  a/or- 
thJe  a?t    ^"^^  count,  then  say,  "  goods  and  chattels  of  the  like  number,  quantity,  qual- 

of2  W.  6l  ity,  description,  and  value  as  those  in  the count  mentioned,^'  and  omit 

M  c  5.  g.  ^Ae  statement  of  value   afterwards,]  of  the  said  plaintiff,  of  great  value, 

'  ^^^'  to  wit,  of  the  value  of  £ —  then  found  and  being  in  and  upon  certain 
premises  (y)  in  the  name  of  a  distress  for  certain  arrears  of  rent,  pretend- 
ed to  be  due  and  payable  for  the  same,  to  the  said  defendant,  and  then 
and  there  gave  notice  thereof  to  the  said  plaintiff  (z) ;  yet  the  said  de- 
fendant, not  regarding  the  Statute  in  such  case  made  and  provided,  and 
contriving,  and  wrongfully  and  unjustly  intending  to  injure  the  said  plain- 
tiff in  this  behalf,  and  to  deprive  him  of  his  said  goods  and  chattels,  and 
of  the  use,  benefit,  and  advantage  thereof,  and  to  prevent  him  from  re- 
plevying the  same,  afterwards,  and  before  the  expiration  of  five  days  next 
after  such  distress  so  taken  and  made,  and  such  notice  thereof  so  given  as 
aforesaid,  to  wit,  within  the  space  of  five  days  then  next  following,  to  wit, 
on  the  day  and  year  aforesaid,  at,  be.  (venue)  aforesaid,  wrongfully,  un- 
lawfully, and  unjustly  did  sell  and  dispose  of  the  said  goods  and  chattels, 
without  the  leave  or  license,  and  against  the  will  of  the  said  plaintiff, 
whereby  the  said  plaintiff  was  not  only  hindered  and  prevented  from  re- 
plevying the  said  goods  and  chattels  so  distrained  as  aforesaid,  but  was 
also  deprived  of  such  reasonable  and  sufficient  time  as  in  that  respect  is 
allowed  by  law,  for  the  raising,  obtaining,  and  procuring  money  to  paj 
and  discharge  the  rent  so  pretended  to  be  due  and  in  arrear  as  aforesaid, 
and  the  costs  of  the  said  distress  ;  and  the  said  plaintiff  hath  also  thereby 
wholly  lost  and  been  deprived  of  the  said  goods  and  chattels,  and  of  the 
use,  benefit,  and  advantage  tliereof,  to  wit,  at,  &lc.  (venue)  aforesaid. 

10.  For  [Commencement  as  ante,  596.] — ^For  that  whereas  the  said  defendant, 
hiff^oodr  heretofore,  to  wit,  on,  &c.  at,  fac.  (venue)  *seized  and  took  divers  goods 
distrained  and  chattels,  to  wit,  lk,c.  [here  specify  the  goods  as  in  trover,  or  if  they 
within  a     f^y^  4gg.^  already  specified  in  a  former  count,  then  say,  "  goods  and  chat- 

ble  time 

after  the         (^)  What  a   violation  of  this  section,  see  possesnion,  Slra.  717. — 1   Hen.    BJa   15.— 

lapse  of      4B.  &A  Ji08  — 1    Ht-n.  Bia.  13—1    Burn,  Gilb.   77—11    East,   395—2  Campb.  Il5. 

the  five       J  26th  ed.  994.     This  count  will  not  sup-  As  to  the  time  allowed  for  the  removal,  ►ee 

days  («).     poft  a  claim    in  respect  of  the  defendant  J  Burn,   J.   26th   ed.    Jl91.      A    reasonable 

[#7051     having  sold  corn  before  it  was  ripe,  &c.  see  time  after  Ihe    five  days  is  allowed,  4  B.  & 

i.           ^ZBAA.  470.  A.  208.     Where  the  defendant  wrongfully 

(y)  Ante,  718,  note.  seized  the    plaintiff's   goods,  and  placed  a 

(z)    When     this   is    not    necessary,    see  man  in   possession  of  them   for  some  daytfy 

Luiw.  214.  it  was   held   the  owner  might  recover  da- 

(a)  This  count,  founded  on  the  equity  of  mages,   although   he   had   the  use  of  the 

the  2  W.  &  M.  c.  5.  s.  2,  and  Jl  Geo.  2.  c.  goods  all   the   time,  7  Bmg.    153     A  party 

19.  s.   10,  has  frequently  been  adopted,  but  may  waive  the  trespass,  and  declare  in  caae, 

trespass  is  the  proper  form  of  action,  where  i  B.  &.  C.  145.— 2  D.  Sl  R.  256,  S.  C. 

the  party  distraining  continues  too  long  in 
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tels  of  the  like  number,  quantity,  quality,  description,  and  ratue  as  those 
iQ  the  — count  mentioned,"  and  admit  the  statement  of  value  after" 
MPardi]  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of — L 
then  found  and  being  in  and  upon  certain  premises  of  the  said  plaintiff  (6), 
in  the  name  of  a  distress  for  certain  arrears  of  rent  pretended  to  be  due 
and  payable  for  the  same  to  the  said  defendant  [or  E.  F.]  and  then  and 
there  gave  notice  thereof  to  the  said  plaintiff;  yet  the  said  defendant  not 
regarding  the  Statute  in  such  case  made  and  provided,  but  contriving  and 
wrongfully  and  unjustly  intending  to  injure  the  said  plaintiff  in  this  behalf, 
did  not  nor  would  remove  the  said  goods  and  chattels  from  the  said  pre* 
raises,  within  a  reasonable  time  after  the  expiration  of  five  days  next  after 
the  making  of  the  said  distress,  and  giving  the  said  notice  thereof  as 
aforesaid,  but  wholly  neglected  and  refused  so  to  do,  and  wrongfully  and 
unjustly,  without  the  license  or  consent,  and  against  the  will  of  the  said 
plaintiff  kept  and  detained  the  said  goods  and  chattels  in  and  upon  the 
said  premises  for  a  great  and  unreasonable  space  of  time  after  the  expira« 

tion  of  the  said  five  days  as  aforesaid,  to  wit,  for  the  space  of then 

next  following,  contrary  to  the  form  of  the  Statute  in  such  case  made  and 
provided,  to  wit,  at,  &c.  (venue)  aforesaid. 

For  that  whereas  heretofore,  to  wit,  on,  &c.  at,  &c.  (venue)  aforesaid,  'V,.***' 
the  said  defendant  seized  and  distrained  certain  goods  ana  chattels,  to  wit,  a^r's  db- 
&c.  [here  specify  them  as  in  trover,  or  if  the  goods  have  been  already  set  trpM, 
out  in  a  prior  count,  say,  "  goods  and  chattels  of  the  like  number,  quan-  J^J,^^*^,^ 

tity,  quality,  description,  and  value  as  those  in  the  said count  men-  goods  ap« 

tioned,"  and  omit  the  averment  as  to  the  value  of  the  said  plaintiff,  of  praised  hj 
great  value,  to  wit,  of  the  value  of — l.  of  lawful  money  of  Great  Bri-  ^pp^Ji^™ 
tain,  then  found  and  being  in  and  upon  certain  other  premises,  with  the  (e). 
appurtenances,  of  the  said  plaintiff,  as  for  and  in  the  name  of  a  distress 
for  certain  an-ears  of  rent  alleged  to  be  due  to  the  said  defendant  [or  E. 
F.]  for  the  use  and  occupation  of  the  said  premises,  with   the  appurte- 
nances.    Yet  the  said  defendant,  not  regarding  the  Statute  in  such  case 
made  and  provided,  but  contriving,  and  fraudulently  intending  to  injure 
the  said  plaintiff  in  that  behalf,  did  not  nor  would  cause  the  said  goods 
and  chattels  so  distrained  as  aforesaid,  to  be  appraised  by  two  sworn  ap- 
praisers, according  to  the  Statute  in   that  case  made  and  provided,  pre- 
viously to  a  sale  of  the  said  goods  and  chattels,  but  on  the  contrary  there- 
of, the  said  defendant,  afterwards,  and  before  the  said  goods  and  chattels 
had  been  appraised  by  two  sworn  appraisers,  according  to  the  form  of  the 
Statute  in  such  case  made  and  provided,  to  wit,  on  the  day  and  year  afore- 
said, at,  &c.  (venue)  aforesaid,  wrongfully  sold  the  said  goods  and  chattels 
without  having  had  the  same  previously  appraised  by  two  sworn  appraisers, 
contrary  to  the  form  of  the  Statute  in  such  case  made  and  provided,  to 
wit,  at,  &c.  (venue)  aforesaid. 

(A)  Ante,  718,  note.  sUble  of  another  parish.    1  Moody  dt  Mali- 

(c)  The  2  W.  &  M.  aess.  1.  c.  5.  a.  1,  re-  kin,  C.  N.  P.  172—1  Hen.  Bla.  13      Where 

<\nirf8  such   an    appraisement   previous  to  the  premises, lay  partly   in  the    hundred   of 

the  sale,  see  1  Chit.   Col  St.  662.— 1  Burn,  A.  and    partly  in  the    hundred  of  K.   the 

J.  2()th  edit.  991.    The  person  distraining  constable  of  K.  was  held  the  proper  officer 

mu«lnot  be  one  of  the  appraisers  Bui.   W.  to  administer  the  oath  for  the  apprai^meat 

P.  81.-1  Stark.  172—2  Binff.   337.    The  of  the  distress.    1  Lrfi.  Raym.  53. 
appraiser  most  not  be  sworn  before  the  con- 
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wards]  of  the  said  plaintiff  of  great  value,  to  wit,  of  the  yalae  of  £ —  of 
lawful  money  of  Great  Britain,  there  then  found  and  being  in  and  upoa 
certain  premises,  with  the  appurtenances,  as  and  for  and  in  the  name  of  a 
distress  for  certain  arrears  of  rent  alleged  to  be  due  to  the  said  defendant, 
[or  E.  F.]  for  and  in  respect  of  the  said  premises.  And  whereas  also, 
the  said  defendant  having  caused  the  said  goods  and  chattels  to  be  ap- 
praised afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (vmw) 
aforesaid,  sold  the  said  goods  and  chattels  so  by  him  seized  and  distraioed 
as  aforesaid,  for  payment  and  satisfaction  of  the  said  supposed  arrears  of 
rent,  and  of  the  charges  of  the  said  distress,  appraisement  and  sale,  for 
divers  sums  of  money,  amounting  in  the  whole  to  a  certain  sum  of  monejr, 
to  wit,  the  sum  of  £ —  of  lawful  money  of  Great  Britain,  being  a  much 
larger  sum  of  money  than  was  sufficient  to  satisfy  and  discbarge  ail  the 
rent  then  due  for  the  said  premises,  with  the  appurtenances,  and  all  the 
charges  of  the  said  distress,  appraisement,  and  sale.  And  the  saM  plain* 
tiff  further  saith,  that  although  the  said  defendant  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  at,  &c.  (venue)  out  of,  and  with  a  part  of 
the  produce  of  tbe  said  goods  and  chattels  so  by  him  sold  as  aforesaid, 
^satisfied  the  said  rent,  for  which  the  said  goods  and  chattels  were  so  dis- 
trained as  aforesaid,  and  the  charges  of  the  said  distress,  appraisement, 
and  sale,  leaving  a  great  and  considerable  overplus  of  the  money  pro- 
duced by  the  said  sale  ;  yet  the  said  defendant,  not  regarding  his  duty  in« 
that  behalf,  nor  the  Statute  in  such  case  made  and  provided,  but  contriv- 
ing, and  fraudulently  intending  to  deceive  and  defraud  the  said  plaintiff  in 
this  behalf,  did  not,  after  satisfaction  of  the  rent  for  which  the  said  goods 
and  chattels  were  so  distrained  as  aforesaid,  and  of  the  charges  of  the 
said  distress,  appraisement,  and  sale,  out  of  the  produce  of  the  said  goods 
and  chattels  so  sold  as  aforesaid,  leave  the  overplus  thereof  in  the  hands 

of  the  sheriff,  or  under  sheriff,  of  the   said  county  of or  either  of 

them,  or  of  the  constable  of  the  parish,  hundred,  or  place,  where  the  said 
distress  was  so  taken  as  aforesaid,  for  the  use  of  the  said  plaintiff,  so  being 
the  owner  of  the  said  goods  and  chattels  as  aforesaid,  although  a  reasooa- 
ble  time  for  that  purpose  hath  long  since  elapsed,  but  the  said  defendant 
hath  hitherto  wholly  neglected  and  refused  so  to  do,  and  therein  wholly 
failed  and  made  default,  and  the  said  plaintiff  hath  not  yet  received  nor 
been  in  any  way  satisfied  for  such  overplus  as  aforesaid,  and  the  said  de- 
fendant hath  converted  and  disposed  thereof  to  his  own  use,  contrary  to 
the  form  of  the  Statute  in  such  case  made  and  provided,  to  wit,  at,  &c 
(venue)  aforesaid. 

For  that  whereas,  before  and  at  the  time  of  the  committing  of  the 
grievances  by  the  said  defendant  as  hereinafter  next  mentioned,  tbe  said 
defendant  held  and  enjoyed  certain  premises  situate  in  the  county  of  M. 
as  tenant  thereof  of  one  J.  H.,  to  wit,  at,  8ic.  (venue). — And  whereas 
also,  whilst  the  said  defendant  was  such  tenant  to  the  said  J.  H.  and  be- 
fore and  at  the  time  of  the  committing  of  the  grie\'ances  hereafter  next 
mentioned,  to  wit,  on,  fcc.  to  wit,  at,  &c.  (venue)  aforesaid,  the  said  plain- 
tiff, at  the  special  instance  and  request  of  the  said  defendant,  had  become 


G63 


A)  See  the  enactment,  1  Chit.  Col.  Stat.        {i)  See  the  form  and  notes,  ante,  313. 
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and  was  tenant  to  the  said  defendant  of  the  said  premises  with  the  ap-  ittwoAi 
purtenances,  at  and  under  a  certain  yearly  rent,  to  wit,  the  yearly  rent  of 
[£250J  payable  to  the  said  defendant  quarterly,  on,  &c.  [stating  the  days 
of  payment  in  every  year.]  And  thereupon  it  then  and  there  became 
and  was  the  duty  of  the  said  defendant,  so  long  as  the  said  defendant  con- 
tinued such  tenant  to  the  said  J.  H.  and  so  long  as  the  said  plaintiff  con- 
tinued such  tenant  to  the  said  defendant,  to  pay  the  said  first-mentioned 
rent  to  the  said  J.  H.  and  to  indemnify  and  save  harmless  the  said  plain- 
tiff from  and  against  the  payment  of  any  of  the  said  rent  so  payable  to 
the  said  J.  H.  over  and  beyond  the  amount  of  the  said  rent  so  payable  to 
the  said  defendant  as  aforesaid,  which  might  be  due  and  in  arrear  from 
the  said  plaintiff  to  the  said  defendant,  and  from  and  against  any  distress 
or  costs,  charges,  damages,  or  expenses  which  should  or  might  be  made, 
arise,  or  happen  to  the  said  plaintiff  for  or  by  reason  of  the  non-payment 
thereof;  and  although  the  said  tenancy  of  the  said  defendant  to  the  said 
J.  H.  and  the  said  tenancy  of  the  said  plaintiff  to  the  said  defendant  was 
and  continued  for  a  long  time,  until  and  after  the  committing  of  the  griev- 
ances hereinafter  next  mentioned,  and  although  a  small  sum  of  money  only, 
to  wit,  the  sum  of  [£84.  17s.]  of  the  rent  aforesaid,  was  due  and  in  ar- 
rear from  the  said  plaintiff  to  the  said  defendant  at  the  time  of  the  com- 
mitting of  the  grievances  hereinafter  mentioned  ;  yet  the  said  defendant 
not  regarding  his  duty  aforesaid,  but  contriving  and  fraudulently  intend- 
ing to  injure  and  defraud  the  said  plaintiff,  did  not  nor  would,  during  the 
continuance  of  the  said  tenancies,  pay  the  said  first-mentioned  rent  to  the 
said  plaintiff,  or  save  harmless  or  indemnify  the  said  plaintiff  according  to 
bis  said  duty,  but  wholly  neglected  so  to  do,  and  by  reason  thereof,  during 

the  continuance  of  the  said  tenancies,  to  wit,  on  the  said day  of, 

&c.  to  wit,  at,  &c.  (venue)  aforesaid,  a  certain  distress  was  made  by  and 
on  the  behalf  of  the  said  J.  H.  on  divers  goods  and  chattels  of  the  said 
plaintiff,  to  wit,  be.  [state  them  as  in  trover]  of  great  value,  to  wit,  of 
the  value  of  [£400]  then  in  and  upon  the  said  premises,  for  a  certain 
sum  of  money,  being  in  the  amount  much  over  and  beyond  the  amount  of 
the  said  rent  so  due  and  in  arrear  from  the  said  plaintiff  to  the  said  de- 
fendant, to  wit,  the  sum  of  [£125]  then  due  and  in  arrear  from  the  said 
defendant  to  the  said  J.  H.  for  and  in  respect  of  the  said  rent  so  payable 
to  him  as  aforesaid.— And  the  said  plaintiff  afterguards,  to  wit,  on  the  day 
and  year  last  aforesaid,  at,  &c.  (venue)  aforesaid,  sold  the  said  goods  and 
chattels  as  such  distress  as  aforesaid,  for  and  towards  payment  and  satis- 
faction of  the  said  rent  so  due  and  owing  to  him  from  the  said  defendant, 
and  of  the  costs  and  charges,  of  the  said  distress  and  incidental  thereto, 
and  the  said  plaintiff  has  been  and  is  much  prejudiced,  injured  and  dam- 
nified, by  means  of  the  premises,  to  wit,  at,  &c.  (vemie)  aforesaid. — And  Seeood 
whereas  also  before  and  at  the  time  of  the  committing  of  the  grievances  •ount. 
by  the  said  defendant  as  hereafter  next  mentioned,  the  said  defendant  held 
and  enjoyed  certain  other  premises  with  the  appurtenances,  as  tenant 
thereof  to  the  said  J.  H.  at  and  under  a  yearly  rent,  to  wit,  the  yearly 
rent  of  [£ — ]  payable  by  the  said  defendant  to  the  said  J.  H.,  to  wit, 
at,  &c.  (venue)  aforesaid. — And  whereas  also  whilst  the  said  defendant 
was  such  tenant  to  the  said  J.  H.  and  before  and  at  the  time  of  the  com- 
mitting of  the  grievances  hereafter  next  mentioned,  to  wit,  on,  &c.  to 
wit,  at,  be.  (venue)  aforesaid,  the  said  plaintiff,  at  the  special  instance  and 
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tiS,  ill  atifft  to  obtain  poweasion  of  hb  Mud  goodi  aad  obitlelsy  was  fopeoj 

*^Sk '    "'^^  obliged  to  pay  (o)  a  large  sum  of  money,  to  wit,  the  sum  of  £— 

aod  the  said  plaintiff  hath  been  and  is,  by  means  of  the  premises,  gntdy 

ifljurad  and  damnified  in  his  credit  and  circumstances,  and  otherwise,  to 

8eeond      ^^  ^^'  ^^  {vwue)  aforesaid«-^And  whereas  also,  before  and  at  the  time 

eount  for   of  the  committing  of  the  grievances  by  the  said  defeodant  beremaiW  neit 

^.'"ff  .*   mentioned,  the  said  defendant  had  signed  a  judgment  in  the  said  couii  of 

*^n^Do^  {King's  Bench,]  against  the  said  plaintiff,  for  a  certain  sum  of  money,  t» 

thinff  wM  wit,  the  sum  of  £-—  debt,  and  —  costs ;  and  although  at  the  time  of  the 

^^^'         committing  of  the  grievances  hereinafter  next  mentioned,  a  certain  sun 

of  mooey,  to  wit,  the  sum  of  — -  remained  unpaid ;  yet  the  same  was  not 

payable  until  a  long  time,  to  wit, days  after  the  committing  of  tke 

said  grievances,  at,  &c.  (eemie)  aforesaid,  and  there  was  no  sum  of  nM»« 
ay  due  or  payable  upon  the  said  judgment,  for  which  the  goods  and 
chattels  of  ^e  said  plaintiff  were  liable  to  be  taken  in  execution,  as  her»* 
^aftor  next  mentioned,  to  wit,  at,  &c.  (venue)  aforesaid ;  yet  the  said  ds- 
iendant,  well  knowing  the  said  last-mentioned  premises,  but  contrivingf 
and  wrongfully  and  unjustly  mtending  to  injure  and  aggrieve  the  stid 
plaintiff  in  this  behalf,  heretofore,  to  wit,  on,  &c.  wrongfully  and  uojustlj 
caused  and  procured  a  certain  writ,  of  fieri  fadoM  to  be  issued  out  of  ths 
9aid  court  of  our  said  lord  the  king  of  the  bench,  founded  oo  the  said  judg* 
mwt,  and  whereby  the  sheriff  of  the  county  aforesaid  was  directed  to  loff 
of  the  goods  and  chattels  of  the  said  plaintiff  a  certain  sum  of  £ —  debt, 
and  80iw  costs,  and  that  the  said  shenff  should  have  those  monies  befixe 

\M  majesty's  justices  at  Westminster,  on (return  dag)  ;  and  nfoag; 

iuUy  and  unjustly  caused  and  procured  the  said  last^-meotioned  writ  of 

Jieri  fadat  to  be  indorsed,  with  a  direction  to  the  said  sheriff  to  levy  £-" 

as  due  upon  the  said  lastHoaentioned  judgment,  besides  sheriff's  pooodag^i 

officer's  fees  and  other  incidental  expenses ;  and  afterwards,  to  wit,  ooi 

(to*  wrongfolly  and  unjustly  caused  and  procured  the  said  lastpmentioiMd 

writ,  so  indorsed  as  aforesaid,  to  be  delivered  to  the  then  sheriff  of  tlw 

p^$t9]    said  county,  and  then  and  there  caused  and  procured  ^certain  goods  asd 

chattels  of  him  the  said  plaintiff^  in  the  bailiwick  of  the  said  sberifl^  to 

be  seised  and  taken  in  execution,  under  color  and  pretence  of  the  said 

writ,  for  the  said  sum  of  £ —  besides  sheriff's  poundage,  officer's  fees, 

and  other  incidental  expenses,  so  directed  to  be  levied  as  aforesaid,  aod 

caused  aod  procured  the  said  last-mentioned  goods  and  chattels  to  be  kept 

and  detained  in  execution  under  the  said  writ  for  a  long  time,  to  wit, 

until  the     ■'    '  day  of  '■        in  the  year  aforesaid,  when  he  the  said  plaijh 

tiSy  in  order  to  obtain  possession  of  the  said  last«mentioned  goods,  was 

forced  and  obliged  to  pay,  and  did  pay  (p),  a  laige  sum  of  money,  to  wit, 

the  sum  £ — y  and  the  said  plaintiff  hath  been  and  is,  by  means  of  the 

premises,  otherwise  greatly  injured  in  his  credit  and  circumstances,  to  wit, 

at,  be.  (venue)  aforesaid. — ^And  whereas  also,  before  and  at  the  time  of 

Third        the  committing  of  the  grievances  by  the  said  defendant  as  hereinafter  next 

prMoiinff  mentioned,  the  said  defendant  had  obtained  judgment  against  the  said 

a Jifn/a-    pkintiff,  in  the  said  court  of  [the  bench]  at  Westminster  aforesaid,  for  a 

ctM  to  be  certain  sum  of  money,  to  wit,  the  sum  of  £ —  debt,  aod  £ —  costs,  and 

a  liTfer 

ramihui        ^^^  .^  tbeg<KH}«  were  actual^  lold,  then        (p)  If  the  goods  weie  aoM,  Uiea  ^m» 
•tato  UmI  faot  accordingly.  HukX  faet  aoooraipglj* 


POE  TOim  T6  MMOarAL  MM^BRTT.  fIV 

nt  tiie  time  of  the  comnittiiig  of  the  grievances  hereiDaftitf  tuentleMd,   A»tt»Aa 
there  was  due  and  owing  upon  tiie  said  last-mentioned  jtidgAient  tmlj  t   ^^^^ 
flmall  sum  of  monef ,  to  wit,  the  sum  of  — I.  to  wit,  at,  tec.  (v^ue)  afere*      r— ^ 
eai^  ;  yet  the  said  defendant,  well  knowing  the  premises,  but  contriving,  ^^^'^^"^^ 
and  fraudulently  and  unjustly  intending  to  injure  and  aggrieve  the  said  obtained 
plaintiff  in   that  behalf,  beretofoce,  to  wit,  on,  he.  aforesaid,  wrongfully  for. 
and  unjustly  caused  and  procured  a  certam  other  writ  o(  fieri  fat%a$  to  be 
isstred  out  of  the  court  of  our  said  lord  the  king,  [of  the  bench,]  founiled 
on  the  said  last-mentioned  supposed  judgment,  and  whereby  fte  sheriff  of 
the  county  aforesaid  was  directed  to  levy  of  the  goods  and  chattels  of  tlM 
said  plaintiff  a  certain  debt  and  cost  therein  mentioned,  aild  wrongfully 
and  unjustly  caused  and  procured  the  said  last-mentioned  writ  ot  fieri  f$h 
eiai  to  be  indorsed,  with  a  direction  to  the  said  sheriff  to  levy  — /•  as 
due  upon  the  said  last-mentioned  judgment ;  and  afterwards,  to  wit,  on, 
%Lc.  wrongfully  and  unjustly  caused  and  procured  the  said  last-mentioned 
writ,  so  indorsed  as  aforesaid,  to  be  delivered  to  the  sheriff  of  the  said 
county,  and  then  and  there  caused  and  procured  certain  Other  goods  and 
chattels  of  him  the  said  plaintiff,  in  the  bailiwick  of  the  said  sheriff,  to  be 
^**8eized  and  taken  in  execution,  under  color  and  pretence  of  the  siud  last-    [*780] 
mentioned  writ,  for  the  said  sum  of  £ — and  other  incidental  expenses, 
and  then  and  there  caused  and  procured  the  said  last-mentioned  goods  and 
chattels  to  be  kept  and  detained  in  execution  under  the  sidd  last-mention- 
ed writ,  for  a  long  time,  to  wit,  until  the day  of  —  in  the  year 

^foresaid,  when  the  said  plaintiff,  in  order  to  obtain  possession  <^  his  said 
last-mentioned  goods  and  chattels,  was  forced  and  obliged  to  pay,  and  dM 
pay,  a  large  sum. of  money,  to  wit,  the  sum  of — L  and  the  said  plain- 
tiff hath  been  and  is,  by  means  of  the  premises,  otherwise  greatly  injured 
in  his  credit  and  circumstances,  to  wit,  at,  &c.  (venue)  aforesaid. — [Fwirth 
count  in  trover.] 

For  that  whereas,  before  the  committing  of  the  grievances  hereinafter  Agamit  a 
next  mentioned,  to  wit,  on,  &c.  a  certain  writ  of  our  lord  the  king,  called  jjl^lif-^tt 
"SL  fieri  faeioiy  was  issued  out  of  the  court  of  our  said  lord  the  king,  [before  njUrifa^ 
the  king  himself,]  at  Westminster,  in  the  county  of  Middlesex,  directed  to  "«*  "^^JJ 

the  sheriff  of  the  county  of by  which  said  writ  our  said  lord  the  ©i^t  to 

king  commanded  the  said  sheriff  (r),  that  he  shouM  cause  to  be  levied  of  misfy 
the  goods  and  chattels  of  the  said  plaintiff,  as  weR  a  certain  debt  of  — L  ^*^^^^^ 
before  then  recovered  by  one  E.  F.  against  the  daid  plaintiff,  in  the  said  ditposinc 
court  of  our  said  lord  the  king,  before  the  king  himself,  at  Westminster  of  them 
aforesaid,  as  also,  be.  (r)  which  bad  been  adjudged  to  the  said  E.  F.  and  [?'  ^^??  . 
with  his  assent,  and  that  the  said  sheriff  should  have  that  money  before  yalue, 
[our  said  lord  the  king,]  at  Westminster  aforesaid,  on,  &c.  (return  day,)  and  con- 
to  render  unto  the  said  E.  F.  for  his  debt  and  damages  aforesaid,  whereof  7j^j[^^!!£^ 
the  said  plamtiff  was  convicted,  as  appeared  to  our  said  lord  the  king  of  to  his  own 

uie  (7). 

(f)  See  form,  9  East,  398. — An  action  on  execution,  is  not  justified  in  selling  them 

the  case  lies  against  the  sheriff  for  wilfully  to  the  highest  bidder  much  under  their  val- 

and    without    anj  reasonable  or  probable  ne ;  he  should  return  that  they  remain  un- 

caose  delaying  to  sell  goods  of  the  plaintiff  sold  for  want  of  buyers,  3  Campb.  &9I. 

which  the  sheriff  seized  by  virtue  of  a  writ  Tidd,  9th   edit.  1013;  but  see  1  SUrk.  43. 

of  levari  facias;  and  see  a  form  of  such  — 3  Id.  163. 
action,  3  Stark.  163.  (t)  Enmhie  eanffbHy  with  the  writ. 

The  sheriff  iMiTtiig  tak^n  goodt  wider  an 
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record,  and  that  the  said  sheriff  should  have  there  then  that  writ,  which 
said  writ  afterwards,  and  before  the  delivery  thereof  to  the  said  sheriff  of 

*to  be  executed  as  hereinafter  mentioned,  was  indorsed  (i),  with  a 

direction  for  the  said  sheriff  to  levy  — L  besides  sherifi^s  poundage,  and  all 


VOK  EM« 

COB  AKD 

POOITD 
BREACH. 

J^34] 
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taken  da* 


other  expenses  attending  the  said  levy  ;  and  which  said  writ,  so  indorsed, 
afterwards,  and  before  the  return  tliereof,  to  wit,  on,  tic.  at,  tic.  was  de- 
livered to  the  said   defendant,  who  then  and  from  thence  until  and  at  and 

after  the  return  of  the  said  writ,  was  sheriff  of  the  said  county  of 

to  be  executed  in  due  form  of  law  (t)  ;  by  virtue  of  which  said   writ  the 

said  defendant,  so  being  sheriff  of  tlie  said  county  of as  aforesaid, 

afterwards,  and  before  the  said  return  of  the  said  writ,  to  wit,  on  the  day 
and  year  last  aforesaid,  within  his  bailiwick,  as  such  sheriff  as  aforesaid, 
to  wit,  at,  be.  (venue)  aforesaid,  seized  and  took  in  execution  divers  goods 
and  chattels  of  the  said  plaintiff,  of  much  greater  value  than  sufficient  to 
pay  and  satisfy  the  said  sum  of  £ —  besides  sheriff's  poundage,  and  the 
other  expenses  attending  the  said  levy,  so  indorsed,  to  be  levied  as  afore- 
said, to  wit,  of  the  value  of  £ — ;  and  although  the  said  defendant,  so 
being  sheriff  as  aforesaid,  then  and  there  well  knew  that  the  money  aris- 
ing from  the  sale  of  a  part  of  the  said  goods  and  chattels  so  seized  and 
taken  in  execution  as  aforesaid,  would  be  sufficient  to  satisfy  and  pay 
the  said  sum  of  £ — so  indorsed,  to  be  levied  as  aforesaid,  besides  she- 
riff's poundage,  and  the  other  expenses  attending  the  said  levy  ;  yet  the 

said  defendant,  so  being  sheriff  of  the  said  county  of as  aforesaid, 

contriving,  and  wrongfully  and  unjustly  intending  to  injure,  oppress,  im- 
poverish and  wholly  ruin  the  said  plaintiff,  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  at  &.c.  (venue)  aforesaid  under  color  and  pre- 
tence of  the  said  writ,  wrongfully  and  injuriously  did  sell  and  dispose  of 
much  more  of  such  goods  and  chattels  then  was  necessary  and  sufficient 
to  pay  and  satisfy  the  said  sum  of  £ —  so  indorsed,  to  be  levied  as  afore- 
said, besides  sheriff's  poundage,  and  other  expenses  attending  the  said 
levy,  to  wit,  the  whole  of  the  said  goods  and  chattels  so  levied  as  afore- 
said, and  thereout  levied  a  much  greater  sum  than  was  sufficient  to  pay 
and  satisfy  the  said  sum  of  £ —  besides  sheriff's  poundage,  and  other  ex- 
penses attending  the  said  levy,  to  wit,  the  sum  of  £ — ;  and  also  then 
and  there  wrongfully  and  injuriously  sold  aud  disposed  of  the  same  goods 
and  chattels  for  a  much  *less  sum  of  money,  to  wit,  the  sum  of  £ — less 
than  the  same  were  really  worth,  and  for  which  the  said  defendant  could 
and  might  and  ought  to  have  sold  the  same,  and  converted  and  disposed 
of  the  monies  arising  from  the  said  sale  to  his  own  use  :  by  means  where- 
of the  said  plaintiff  was  then  and  there  wholly  deprived  of  the  use  of  the 
said  goods  and  chattels  and  of  the  produce  thereof,  and  hath  been  and  is 
by  means  of  the  premises  otherwise  greatly  injured  and  damnified,  to  wit, 
at,  &c«  (venue)  aforesaid. 


*[Commencement,  as  ante,  596.] — For  that  whereas,  heretofore,  to  wit, 
on,  &c.  at,  &c.  (venue)  the  said   plaintiff  [by  E.  F.  his  bailiff  in  that  be- 


(#)  See  the  indonement,  and  let  thiacor- 
res|»ond. 


(0  See  9  East,  299. 

(«)  See  Com.  Dig.  Distresa,  D.  2,  3,  aad 
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half,]  had  taken  in  a  certain  close  of  the  said  plaintiff,  situate  in  the  pa-  '^*  >"- 

rish  of ,  in  the  county  of ,  certain  cattle,  to  wit,  &c,  [here  spe-    l^^^l 

cify  the  cattle  taken]  doing  damage  to  the  said  plaintiff  there,  and  was  breach, 
then  and  there  |by  his  the  said  bailiff  in  that  behalf,]  about  *to  impound  the  [*735] 
said  cattle  for  the  cause  aforesaid  ;  yet  the  said  defendant,  well  knowing 
the  premises,  hut  wrongfully  and  injuriously  contriving  and  intending  to 
injure  the  said  plaintiff,  and  to  deprive  him  of  the  benefit  of  the  said  dis- 
tress, ailerwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue) 
aforesaid,  unlawfully,  and  againjst  the  will  of  the  said  plaintiff,  with  force 
and  arms  rescued  the  said  cattle,  and  took  the  same  from  the  said 
plaintiff  [(yr  E.  F.]  and  thereby  prevented  the  said  plaintiff  [or  E. 
F.]  from  impounding  the  same,  as  he  otherwise  lawfully  might  and  would 
have  done,  to  wit,  at,  &c.  (ventre)  aforesaid ;  by  means  of  which  said 
premises,  the  said  plaintiff  hath  been  and  is  greatly  injured,  and  deprived 
of  the  said  means  of  obtaining  compensation  for  the  damage  so  done  and 
doing  by  the  said  cattle  as  aforesaid,  to  wit,  at,  &cc.  (venue)  aforesaid. — 
[If  the  declaration  he  framed  in  case,  a  count  in  trover  may  be  added,  and 
if  in  trespass  a  common  cotmtfor  the  damage  to  the  land  shovid  be  joined, 
and  a  count  for  taking  away  cattle.] 

# 

[  Commencement  as  ante,  596.] — ^For  that  whereas,  heretofore,  to  wit  on,  For  a   ' 
&c.  at,  be.  (yentu)  when  the  said  plaintiff  had  then  and  there  taken  and  f^^^^ 

distrained  certain  cattle,  to  wit, in  a  certain  close  of  the  said  plain-  ^.^^J^  ^^j^. 

tiff,  situate  in  the  parish  of ,  in  the  county   of ,  &cc.  treading  eniamagB 

down,  trampling  upon,  spoiling,  and  consuming  the  grass  growing  in  his/'^'"' 
said  close,  and  doing  damage  therein  to  the  said  plaintiff,  and  had  impound-  ^ 
ed  the  said  cattle  in  a  certain  common  and  open  pound,  in  the  parish  and 
county  aforesaid,  as.  a  distress  for  the  said  damage,  according  to  the  law  and 
custom  of  England,  the  said  defendant,  with  force  and  arms,  &c.  after- 
wards, to  wit,  on  the  day  and  year  aforesaid,  at,  &c.  (venue)  aforesaid, 
broke  and  entered  the  said  common  and  open  pound,  and  rescued  and 
took  away  from  out  of  the  said  pound  the  said  cattle  so  inpounded 
as  aforesaid.  Whereby,  be. — [State  the  damage  as  in  the  preceding 
form,  and  add  other  counts  as  there  directed,] 

^[Proceed  as  in  the  declaration  for  an  escape,  post,  737,  to  the  end  of  For  a  re»- 

coe  of  a 

pefBon  ar- 
the  precedent!,  8    Wentw.  Index,  zxiy.-*  — Rast.  Ent.  444.  rested  on 
Lutw.  1259.    ReBcae  and  pound  breach  may         (to)  Seethe  notes  to   the  above  form,  8  ^^tfiie  pro- 
be joined.  Lord    Uaym.  83.     As   to  the  ve-  Weniw.  index,   xxiv.      Latw.   1259 — lA.  ^bms  (J) 
nue,  P.  N.  B.  101,  l&.  n.  o.     Bui.  N.  P.  63.  Raym.  104.     It  is  most  usual  to  join  this     r*7ogi 
The  remedy  for  the  rescue  of  a  distress  da-  count  with  a  count  in  trespass  for  damage     L    '^^J 
mage  ffasant  is,  at  common  law,  either  by  feasant,  when  the  action  is  against  the  own- 
writs  of  rescous,  (Com.  Dig.  Rescous,  D.  1,)  er  of  the  cattle. 

or  by  action  on  the  case  for  the  consequen-        (x)  See  form*,  8  Went.  Index,  xxir. — 8 

tial  damage  which  is  laid,  neyertheless,  vi  T.  R.  127. — Com.  Dig.  Rescous,  D.  2  Bac. 

9t  armis,  and  may  be  joined  with  any  other  Ab.  Rescue.     If  it  be  doubtful  whether  an 

demand  either  in  case  or  trespass,  Lutw.  actual  arrest  can  be  proved,  a  count  should 

1259.— Lord  Raym.  83,  104.— Tidd's  Prae.  be  added  for  obstructing  the  sheriff  in  mak- 

9th  ed.  98.    in  an  action  for  a  rescue,  as  tng  the    arrest,  F.   N.    B.  102,  F. — Com. 

well  as  for  pound  breach,  it  is  usual  to  Dig.  Aescous,  B.    If  the  rescue  be  upon 

•how  the  cause  of  the  distress;  but  in  the  final  process,  the  declaration   should  state 

latter  case,  as  the  distress  is  but  inducement  the  judgment,  the  ca.  sa.  and  the  delivery 

to  the  action,  and  the   breach  of  the  pound  thereof  to  the  sheriff,  as  ante,  416  to  418, 

is  the  gist  of  it,  it  is  not  necessary  to  show  and  then  the  warrant,  the  arrest,  and  the 

the  caoae  of  the  distress.    Lord  Raym.  105.  rescue  may  be  stated  nearly  as  in  the  above 


f9<)  neuoLMmam  m  Mm, 

rMc  iKVt<  the  itateiiieni  6f  the  ielhery  &f  tie  imt  t»  ihe  dietiff,  and  iken  Hate  ike 

^forftD*^   'f^^JT^  ^orreint  mid  arrest  and  rescue  as  follows :] — And  thereupon  Ai« 

wktkcit,  said  6.  H.  so  being  such  sheriff  as  aforesaid,  afterwards  and  before  the 

return  of  the  said  writ,  to  wit,  on  ibe  day  and  year  last  aforesaid,  at,  &c. 

(venue)  aforesaid,  made  his  certain  warrant  in  writing,  under  bis  seal  (y)  of 

office  of  sheriff  of  the  said  county  of as  aforesaid,  directed  to  the 

keeper  of  the  jail  of  the  said  county,  and  to  J.  K.  and  L.  M.  the  said 
sheriff's  bailiffs ;  and  thereby  conomanded  (z)  them  jointly  and  severally, 
that  they  should  take  the  said  E.  F.  if  he  should  be  found  in  his  the  said 
sheriff's  bailiwick,  and  safely  keep  him,  so  that  the  said  sheriff  might  have 
the  body  of  the  said  E.  F.  before  our  said  lord  the  king  at  Westminster 
aforesaid,  on,  &;c.  (return  day)  to  answer  the  said  plaintiff  in  a  plea,  and 
to  the  said  bill  in  the  said  last-mentioned  writ  mentioned  ;  which  said 
last-mentioned  warrant,  afterwards  and  before  the  return  of  the  said  writ, 

to  wit,  on  the  said day  of in  the  year  aforesaid,  at,  &c.  (venue) 

aforesaid,  was  delivered  to  the  said  J.  K.  and  L.  M.  to  be  executed  ac- 
cording  to  due  form  of  law.  By  virtue  of  which  writ  and  warrant  the 
said  J.  K.  and  L.  M.  before  the  time  appointed  for  die  return  ct  the  said 
writ,  to  wit,  on  the  day  and  year  last  aforesaid,  and  within  the  bailiwick 
of  the  said  sheriff,  to  wit,  at,  &c.  [some  place  in  the  sheriff's  bailitpick,] 
took  and  arrested  the  said  E.  F.  by  his  body,  and  had  him  in  their  cus- 
[*737]  tody  for  the  cause  in  the  said  writ  and  warrant  %ientioned.  Nevertheless 
the  said  defendant,  well  knowing  tile  premises,  but  contriving  to  injure  the 
said  plaintiff,  and  to  deprive  him  of  the  means  of  recovering  his  said  debt, 
afterwards,  and  whilst  the  said  E.  F.  was  so  in  custody  of  the  said  J.  K. 
and  L.  M.  as  aforesaid,  and  before  the  return  of  tiie  said  writ,  to  wit,  on 
the  day  and  year  last  aforesaid,  at,  &c.  (venue)  aforesaid,  rescued  the 
said  E.  F.  from  and  out  of  the  custody  of  the  said  J.  K.  and  L,  M.  and 
caused  tiie  said  E.  F.  to  escape  and  go  at  large,  and  the  said  E.  F.  did 
thereby  then  and  there  escape  and  go  at  large  out  of  the  custody  of  the 
said  J.  K.  and  L.  M .  wheresoever  he  wouM,  the  said  ]daintiff  not  then 
nor  yet  being  paid  or  satisfied  his  said  debt,  and  by  means  of  the  pre- 
mises, the  said  sheriff  could  not  have  the  body  of  tiie  said  E.  F.  before 
our  lord  the  king,  at  Westminster,  at  the  return  of  tiie  said  writ,  nor  did 
the  said  E.  F.  appear  in  the  said  court  at  the  return  of  the  said  writ,  ac- 
cording to  the  exigency  thereof,  but  therein  wholly  failed  and  made  de- 
fault (a),  whereby  the  said  plaintiff  hath  been  and  is  greatly  injured  and 
delayed  in  the  recovery  of  his  aforesaid  debt,  and  is  likely  to  lose  the 
same ;  and  thereby  also  the  said  plaintiff  hath  lost  and  been  deprived  of 
the  means  of  recovering  his  costs  and  charges  by  him  paid,  laid  out,  and 
expended,  in  and  about  his  said  suit  so  commenced  and  prosecuted  against 
the  said  E.  F.  as  aforesaid,  amounting  together  to  a  large  sum  of  money, 
to  wit,  the  sum  of  — L  to  wit,  at,  &c.  (venue)  aforesaid* 

form.    See  the  fonns  on  final  process,  8  (y)  It  it  not  neceenurj  to  state  tlitt  the 

Wentw.  Index,  .xxiv.    It  does  not  seem  warrant  was  under  seal ;  Cro.  EHz.  58.— 

necessary  in  a  declaration  for  rescue  either  Palm.  357. — 2  Saund.  306  b. 

on  mesne  or  final  process,  to  state  the  war-  (z)  Examine  and  1^  this  correspond  with 

rant  to  the  bailiff;  it  may  be  sUted  that  the  warrant. 

the  sheriff  arrested  the  party,  and  that  the  (a)    This  allegation  of  the  non-appear- 

rescue  was  from  his  custody,  and  this  seems  anoe  of  the  defendant  does  not  appear  to 

preferable ;  Cro.  Jao.  348,  485.— Com.  Dig,  be  necestary,  8  T.  R.  127.— PMt,  TUtt,  nola 

RaMoiM,  D.  3.  (ft). 
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[Cmmmmicemmt  oi  miie,  596.] — ^For  that  whereas  one  *£.  F.  hareto-   "^  v*" 
fore,  to  wit,  OD,  fee.  (c)  at,  fee.  (venue)  (d)  was  indebted  to  the  said     ^^l^ 
plaintiff  in  a  large  sum  of  mooey,  exceeding  £S0  (e),  to  wit,  the  sum  of  For  an  es- 
£f — of  lawful  money  of  Great  Britain,  upon  and  in  respect  of  (/)  cer«  ^^  ^'^ 
tain  causes  of  action  ^before  then  accrued  to  the  said  plaintiff  against  the  ^'^Jy^ 
said  £.  F. ;  and  the  said  £.  F.  bebg  so  indebted,  tbd  said  plaintiff,  for    [^39] 
the  recoYexy  of  his  said  debt,  afterwards,  to  wit,  on  the  day  and  year 
cioresaid,  sued  and  prosecuted  out  of  the  oourt  of  our  said  loni  the  kingy 

(h)  See  forme,  8  Wentw.  Index,  jcxxiii.        («)  The  biub  for  which  a  pertj  maj  be 

^-i  Seund.  150. — Bac.   Ab.  Eacape,  F.  G.  arrested   on   mesne  process.      As  to  this 

•^Morgan's  Free.  368,  382,  5.— Lil.  £nt.  averment,  see  10  B.  ^I&  C.  215. 
60,  87.     When  the  escape  is  on  mesne  pro-        (/)  It  most  be  stated  and  proved^  that 

oese,  or  where  there  hae  been  no  caption  the  plaintiff  had  caase  of  action  afaiosi 

on  final  process,  coss  is  the  only  remedy^  the  party  arrested,  4  T.  R.  611. — 2  Lev. 

and  the  jury  may  give  merely  nominal  da-  85. — 2  Sannd.  151,   n.  1. — 1  Saund.  38. — 3 

magps,  1  Sannd.  37,  38,  note  2— Ante,  416.  Campb.  188.     Proof  of  the  affidavit  of  debt 

note.—- Bac.  Ab.  Escape,  F.,  where  see  the  would  perhaps  suffice  ,  see  2  Moore,  60. 

form  in  Jebt ;  and  2  Saund.  150,  and  ante.  As  to   when  the  declarations  of  the  debtor 

416.— 5  East,  440.  If  it  be  doubtlul  whether  are  evidence,  see  7  B.  &  C.  86—2  Stark. 

there  was  an  actual  capture,  it  is  usual  to  42.    It  has  been  usual  to  state  the  sobjeet- 

have  three  counts;    first,   for    an  escape;  matter  of  the  debt,  and  the  promise  to  psy 

secondly,  for  not  taking  the  defendant  when  it ;  (see   a   form,    where   the  original  debt 

he  had  an  opportunity  ;  and  thirdly,  for  not  was  on   bond,  2  Saund.  150 :)  and  if  the 

assigning  the  bail  bond,  as  post,  739 ;  see  5  debt  be  stated,  it  must  be  proved  as  stated, 

Taunt.   325.    As  to  what  this  aotion  lies,  2  Esp.  Rep.   476,  in  notes  ;  though  indeed 

see  Tidd's  Prac.  f)th   edit.  Index,  Escape,  the  precise  sum  stated  need  not  be  proved. 

As  to  where  sheriff  liable  for  the  arrest  in  Bal.  N.  P.  66. — 5  Esp.  Rep.  102.    Accord- 

a  liberty,  see  3  B.  4k  A.  502.    An  atteeh-  ingto  Lutw    llO.->Com.   Dig.  Pleader,  2 

ment  for  non-payment  of  money,  is  in  the  P-  If  and  E.  18,  this  statement  of  the  sub- 

nature  of  mesne  process,  and  debt  does  not  ject.matter  of  the  debt  is  unnecessary,  and 

lie  for  an  escape  on  it,  2  B.  4k  A.  56. — See,  eee  the  form,  8  T.  R.  127.— 1  Wils.  256. 

as  to  an  action  for  an  escape,  where  the  de-  Ante,  253,  note  ;  and  as  this  latter  mode 

fendant  was  in  custody  on  an  attachment  ^iyes  the  plaintiff  more  latitude  in  evidence, 

for    non-payment  of  money  awarded     to  it  is  preferable  in  most  cases.     But  it  is  not 

plaintiff,  8  B.  db  G.  124.— 2  M.  4k  R.  88,  8.  ao  if  it  is  expected  that  the  sheriff  will  suf- 

C.— The  sheriff  is  not  liable,  provided  he  fer  judgment  by  default;  in  which  case,  by 

have   defendant  at  the  return  of  writ,  2  T.  stating  the  debt  fully,  some  proof  may  be 

R.  172.— 2  B.  4b  P.  35  ;  and  see  2  Saund.  saved.    In  an  inferior  court  it  should  be 

tfl,  e.  4 2  B.  4b  A.  56.    It  does  not  suf-  stated  that  the  debt  accrued  within  the  jn* 

fica^  as  an  answer  to  this  action,  for  sheriff  risdiction,  though  the  omission  will  be  aid- 
to  have  defendant  in  custody  the  day  after  ed  afler  verdict,  8  T.  R.  127.— 2  Saund. 
the  return  of  the  writ,  though  the  plaintiff  109,  n.  2.— 1  Sannd.  74,  n.  1. — Bao.  Abr. 
toatain  no  damage,  2  Bing.  317.  Escape,  A.  1.    The  old  method  of  desorib- 

If  a  bail  bond  has  been  taken,  this  action  ing  the  debt  and  promise  was  as  follows  : — 

does  not  lie,  5  Taunt.  325.     In  this  action  **  was  indebted   to  the  said  plaintiff  in  a 

it  is  enough,  without  producing  the  warrant  **  luge  sum  of  money,  to  wit,  the  sum  of 

«r  giving  difect  evidence  of  the  arrest  or  '*  — I'  of  lawful,  &c.  for  so  much  money  by 

escape,  to  prove  the  sheriff 's  return  of  the  *Hhe  said  £.  F.  before  that  time  had  and 

cepi  corpus^  and  to  show  that  the  party  did  **  received  to  and  for  the  use  of  the  said 

not  put  in  bail,  and  was  not  in  the  sheriff's  **  plaintiff;  and  being  so  indebted,  the  said 

custody    at    the  return   of    the    writ.— 3  *'  £.  F.  in  consideration  thereof,  afVerwarda, 

Campb.  397.-2  T.   4b  J.  399.    Tidd,  9th  "to  wit,  on,  4kc.  aforesaid,  at,  4bc.  afore- 

ed.  236.    And  for  the  eTidence  necessary  '*  said,  undertook  and  faithfully  promised 

to  charge  the  defendant  with  the  act  of  his  *'  the  said  plaintiff  to  pay  him  the  said  sum 

bailiff,  see  the  cases  cited  in  Ti4d,  9th  edit  **  of — Z.  when  the  said   E.   F.  should  be 

836.  note. — Roscoe  on  Evid.  406. — 7  B.  A  **  thereunto  afterwards  requested  ;  but  the 

C.  536.  **said  sum  of — I.  being  wholly  unpaid  to 

(e)   In  order  to  avoid    an  unnecessary  **  the  said   plaintiff,  and  the  said    promise 

•tatement  of  different  days,  it  is  advisable  **  and  undertaking  of  the  said  E.  F.  being 

here  to  insert  the  tests  of  the  writ,  or  the  **  wholly  unperformed,  the    said   plaintifi, 

day  it  issued,  and  the  former  preferable :  "  for  the  recovery  of  his  damages  by  him 

ante,  446,  note.  **  sustained  on  occasion  of  the  not  perform- 

(d)  The  vmMS  ie  traneitoiy,  1  Wile.  336.  '*  ing  of  the  said  promiae  and  undertaking 

^PEowd.  2ft.^D7OT,    2VB   b.— Ban.   Abt .  «« of  the  said  £.  F.  afterwards,  to  wit,  on, 

Eseape,  F.  **  4ba.  sued  and  ptosecntedy  4be.** 
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Foftss-  be, — [here  state  that  latitat  or  biUof  Middle$ex  (e)y  and  the  indorse^ 
*^*'  mentfor  bail  (A),  the  delivery  to  the  sheriff,*  and  the  arrest,  precisely  as 
ante,  446,  observing  the  note.  If  the  process  were  by  the  original,  spe* 
dcd  capias,  testatum,  ifc.  or  by  capiat  ^  in  the  Common  Pleas,  or  quo 
minus,  observe  the  forms,  ante,  450  to  452,  and  after  stating  the  arrest, 
proceed  as  follows  ;] — Yet  the  said  defendant,  so  being  sheriff  of  the  said 
county  of  as  aforesaid,  not  regarding  the  duty  of  his  office  as  such 

sheriff,  but  wrongfully,  and  unjustly  contriving  and  intending  to  injure  the 
said  plaintiff,  and  to  delay  and  hinder  him  in  and  from  the  recoveiy  of 
his  said  debt,  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at, 
&c.  (venue)  aforesaid,  without  the  leave  or  license  and  against  the  will 
of  the  said  plaintiff,  voluntarily  {%)  suffered  and  permitted  ^e  said  E.  F. 
to  escape  and  go  at  large  wheresoever  he  would,  out  of  the  custody  of 
the  said  defendant,  so  being  such  sheriff  as  aforesaid,  tlie  said  debts  for 
which  the  said  £.  F.  was  so  arrested  as  aforesaid,  and  every  part  there- 
of, then  and  still  being  wholly  unpaid  to  the  said  plaintiff.*  And  the 
said  plaintiff  in  fact  saith,  that  the  said  E.  F.  did  not  appear  (k)  in  the 
^  said  court  of  our  said  lord  the  king,  before  the  king  himself,  at  the  return 
of  the  said  writ  {or  <'  precept,")  according  to  the  exigency  thereof,  but 
therein  wholly  failed  and  made  default,  whereby  the  said  plaintiff  hath 
been  and  is  greatly  injured  and  delayed  in  the  recovery  of  his  aforesaid 
debt,  and  is  likely  to  lose  the  same,  and  thereby  also  the  said  plaintiff 
hath  lost  and  been  deprived  of  the  means  of  recovering  his  costs  and 
charges  by  him  paid,  laid  out,  and  expended,  in  and  about  his  said  suit  so 
commenced  and  prosecuted  against  the  said  E.  F.  as  aforesaid,  amounting 
together  to  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  to  wit,  at,  be. 
(venue)  aforesaid. 

[•740]  \Procetd  as  in  the  first  count,  to  the  end  of  the  statement  of  the  de^ 
Second  livery  of  the  writ  to  the  sheriff,  and  then  proceed  as  follows:] — And  the 
not  wrwu  said  plaintiff  in  fact  saith,  that  the  said  E.  F.  at  the  time  of  the  delivery 
inff  the      ^  ^^  said  last*mentioned  writ  (or  ^'  precept,")  to  the  said  defendant,  so 

debior       being  sheriff  of  the  said  county  of as  aforesaid,    and    from  thence 

defendwt  "'*^*'  ^®  return  of  the  said  last-mentioned  writ  (or "  precept,")  was 
had  aa  op-  within  the  said  sheriff's  bailiwick,  and  the  said  sheriff,  at  any  time  during 
portuoity  that  period,  might  have  taken  and  arrested  the  said  E.  F.  by  vutue  of 
^''  the  said  last-mentioned  writ  (or  <^  precept,")   at  the  suit  of  the  said  plain- 

tiff if  he  would  so  have  done,  whereof  the  said  defendant,  so  being  she- 

(g)  Stating  the  words,  **  to  M«  dmmagt  the  original   debtor  for  the  debt,  he  can 

of  thz  8aid  plaintiff  of  'M)U*  to  have  been  neither   plead  in  bar,  nor  give  in  evidence 

in  the  writ,  when  they  were  not  so,   held  in  reduction  of  damages,  the  jadffment  ob- 

no  variance,  Ry.  St  Moo.  C.  N.  P.  291.  tained  in  the  action  against  the  wieriff,  ^«r 

(A)  It  is  sufficient  to  allege  that  the  writ  Abbott,  C.  J.  4  B.  &  A.  '^10. 

WhB  ^^  duly  indorted  for  bail,'*  without  add-  (k)  As  to  this  allegation,  Vin,  Abr.  £^ 

ing  <*  by  virtue  of  an    ajpdavit  made  and  cape,  K.  pi.  4.— Noj,  7i.— Cro.  Cliz.  289. 

filed  of  record;*  10  B.  di  C.  ^H)2,  in  error.~4  —8  T.  A.  130  ;  it  is  not  necessary,  x  B.  & 

Bing.  510— I  M.  &  P.  279,  S.  C  P.  561. 

(t)  Under  this  allegation,  a  negligent  es-  (Z)  See  forms,  8  Wentw.  487,501.    It  is 

cape  may   be   given  in  evidence,  2   T.  R.  advisable  to  add  this  count  whenever  there 

126. — 5   Burr.   2814. — 1     Saund.  35,   n.    1  is  any  doubt  of  the  proof  of  an  actual  sr- 

The  party  escaping  may  be  called  to  prove  rest ;  see  Lofl*s  Rep.  63. — 8  Wentw.  487, 

a  voluntary  escape,    Bui.  N.  P.   67  ;    for  note  b. — It  is  no  defense  to  this  action  that 

though  the  whole   debt  may  be  recovered  the  debtor  was  arrested  the  day  after  the 

against  the  sheriff,  yet  in  an  action  against  return  of  the  writ,  8  Bing.  317. 
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liff  as  aforesaid,  during  all  that  time  bad  notice  (m)  ;  yet  the  said  defend-  vo*  «•- 
ant  so  being  sberiff  of  —  as  aforesaid,  not  regarding  the  duty  of  his  ^^£^ 
said  office,  but  contriving  and  intending,  wrongfully  and  unjustly  to  injure 
the  said  plaintiff,  and  to  delay  and  binder  him  in  and  from  the  recovery  of 
fais  debt  last  aforesaid,  did  not  nor  would,  at  any  time  before  the  return  of 
the  said  last-mentioned  writ  (or  ^'  precept,")  (although  often  requested  so 
to  do)  take  or  cause  to  be  taken,  the  said  E.  F.  as  by  the  said  last*men- 
tioned  writ,  (or  '<  precept,")  he  was  commanded,  but  therein  wholly  fail* 
ed  and  made  default,  and  the  said  E.  F.  did  not  appear  (n)  in  the  said 
court  of  our  said  lord  the  king,  before  the  king  himself,  at  the  return  of 
the  said  writ  (or  '<  precept,")  according  to  the  exigency  thereof,  but 
therein  wholly  failed  and  made  defmlt,  whereby  the  said  plaintiff  hath 
been  and  is  greatly  injured  and  delayed  in  the  recovery  of  his  aforesaid 
debt,  and  is  likely  to  lose  the  same,  and  thereby  also,  the  said  plaintiff 
hath  lost  and  been  deprived  of  the  means  of  recovering  his  costs  and 
charges  by  him  paid,  laid  out,  and  expended,  in  and  about  his  said  suit  so 
commenced  and  prosecuted  against  the  said  E.  F.  as  aforesaid,  amounting 
together  to  a  large  sum  of  money,  to  wit,  the  sum  of  — L  to  wit,  at, 
&c.  (venue)  aforesaid. — [Add  a  cotrnt,  post,  755,  for  not  assigning  a 
supposed  bail  bondy  if  it  be  apprehended  that  one  was  tdkeUj  see  5  Taunts 
925.] 

[Same  as  the  first  county  ante,  737,  to  the  end  of  the  statement  of  the  The  like 
escape,  as  far  as  the  asterisk,  739,  and  then  proceed  as  follows  ;] — ^And  faiM%. 
the  said  defendant  so  being  sheriff  of  — —  as  aforesaid,  afterwards,  to  mrn  on 
wit,  on,  &c.  (the  return  day)  being  the  return  of  the  said  writ,  to  wit,  »••»• 
at,  &c.  (venue)  aforesaid,  falsely  and   deceitfully  returned  upon  the  said  l!^^i^ 
writ  to  the  court  of  our  said  lord  the  king,  before  the  king  himself,  here,  vmutis  (•). 
to  wit,  at  Westminster  aforesaid,  that  the  said  E.  F.  was  not  found  in  the 
bailiwick  of  the  said  defendant,  so  being  such  sheriff  as  aforesaid,  to  wit, 
at,  &c.  (venue)  aforesaid,  and  the  said  E.  F.  did  not  appear  (p)  in  the 
aaid  court  of  our  said  lord  the  king,  before  the  king  himself,  at  the  *re-   [*741] 
turn  of  the  said  writ,   (or  *^  precept,")  according  to  the  exigency  thereof, 
but  therein   wholly  failed   and  made   default,  whereby  the  said  plaintiff 
hath  been  and  is  greatly  injured  and  delayed  in  the  recovery  of  hb  afore- 
said debt,  and  is  likely  to  lose  the  same,  and   thereby  also  the  said  plain- 
tiff hath  lost  and  been  deprived  of  the  means  of  recovering  his  costs  and 
charges  by  htm  paid,  laid  out,  and  exp«^nded,  in  and  about  his  said  suit  so 
commenced  and  prosecuted  against  the  said  E.  F.  as  aforesaid,  amount- 
ing together  to  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  to  wit,  at, 
&c.  (venue)  aforesaid. 

When  it  is  certain  that  the  caption  of  the  original  defendant  under  a  Afainit 
ca.  sa.  can  be  proved,  it  is  most  advisable  to  declare  for  the  escape  in  debt, 

(m)  Thit  averment  is  not  reqaisite,  and  — Morg.  368. — Pleader's  Assist.  207.    Lit. 

the  omission  would  not  be   bad  on  iipecial  £nt.  4U.    The  statement  of  the  false  retnm 

demurrer,  6  D,  Sl  R.  95.     What  is  not  suf-  may  be  introduced,  as  well  in  the  count  for 

ficient    evidence   of    notice    to    sheriff,    2  an  escape,  as  in  the  count  for  not  taking  ; 

Campb.  189. — 2  £sp.  Rep.  475. — Roscoe,  but  it  seems  unnecessary  in  either  case,  as 

413.  the  gist  of  the  action   is  the    escape,    8 

(a)  See  note  (k)  in  the  preceding  page.  Saund  155,  n.  3. 

(o)  See  the  wm,  post,  748. — 2  Saund.  (p)  See  supra,  note  (f). 
150,  5,  and  other  forms,  1  Rich.  C.  F.  474. 

Vol.  n.  77 
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r«K  M*    iMiiM  ihtjwy  mut  then  gke  the  erOire  dAl;  2  T.  R.  129. — 1  Smad. 
^^    ae,  mit  2.*-^  OU^.  12q».  454 ;  but  if  U  be  doubtftd  tdiethtr  a  cwptiom 

can  bt  provtd^  it  is  mdvisabh  to  declare  in  caat^  st€sUng  the  escape  in  one 

fbruiei-  «ot«i^^  fu  in.Jbrm^  ante,  416,  and  adding  a  count  for  not  takings  the 
final  pro-  ^irigimai  defendant  when  the  sheriff  had  an  opportwnti/,  as  ante,  740; 
Me  1  Sawnd.  98,  note  2, — Bac.  Ab.  Escape,  K 


Agiinst  \State  the  debt  and  delivery  of  the  process  to  the  sheriff  as  ante,  737.] 

shhC^r  **^y  ▼irtue  of  which  said  writ  (or  <<  preoept/')  the  said  defendant  after- 
the  escape  wards^  and  before  the  return  of  me  said  writ  (or  "  precept/')  to  wit,  on, 
ofonetak-  ^^^  ^^^  ^^^  (venue)  aforesaid,  was  taken  and  arrested  bj  the  said  sheriff, 
meene  ^^  ^^P^  ^^^  detained  bj  the  said  sheriff  in  custody,  according  to  the 
proceee      exigency  of  the  said  writ   (or  <<  precept,")  and  by  virtue  thereof  for 

ted  to'"^  ^^^  ^^  '^ '  ^^^  ^^  ^^^  ^*  ^*  being  and  remainihg  in  the  custody  of 
King's       the  said  E.  F.  so  being  sheriff  of  the  ^county  of       *    as  aforesaid,  for  the 
Bench  hy  oause  afiMPesaid,  afterwards,  to  wit,  on,  fee.  was  brought  before  [Sir  G. 
(a)?^  H.  knt*]  then  and  now  one  of  the  justices  of  our  said  lord  the  king,  as- 
[•742]   signed  to  hold  pleas  in  Utie  court  of  our  said  lord  the  king,  before  the  king 
himself,  at  his  chambers  in  Seijeant's  Inn,  Chancery-lane,  London,  in  his 
awn  person,  in  the  custody  of  the  said  E.  F.  so  b^ng  sheriff  of  the 
county  of         '   as  aforesaid,  by  virtue  of  a  certain  writ  of  our  said  lord 
the  king  of  habeas  corpus,  bsuing  out  of  the  court  of  our  said  lord  the 
iring,  before  the  king  himself,  and  directed  to  the  sherkf  of  the  aaid  coun- 
^  of  ■         ;  and  the  said  C.  D.  was  thereupon  committed  by  the  said 
{Sir  G.  H.  knt.]  so  being  such  justice  of  our  said  lord  the  king  as  afore- 
said, to  the  custody  of  the  marshal  of  the  Marshalea  of  our  said  loid 
the  king,  before  the  king  himself,  at  the  suit  of  the  said  plaintiff  in  the 
plea  aforesaid,  and  for  the  cause  aforesaid  there  to  remain  until,  fee.     By 
which  said  commitment  the  said  defendant  being  then,  and  continually  frooi 
thenceforth,  hitherto  marshal  of  the  Marshalea  of  our  said  lord  the  king 
before  the  king  himself,  took  the  said  C.  D.  into  his  custody,  and  had  and 
detained  him  in  bis  custody  in  the  prison  of  our  said  lord  the  king,  call- 
ed the  King's  Bench  prison,  in   the  borough  of  Southwark,  in  the  county 
of  Surrey,  for  the  cause  aforesaid  ;  and  the  said  C.  D.  being  so  in  the 
eustody  of  the  said  defendant,  for  the  cause  aforesaid,  and  the  said  defend- 
ant not  regarding  the  duty  of  his  c^ce  of  mardial  of  the  Marshalea  of 
our  said  lord  the  king,  before  the  king  himself,  but  contriving,  and  wrong- 
fully intending  to  hurt  and  injure  the  said  plaintiff,  and  to  deprive  him  of  his 
remedy  for  the  recovery  of  the  said  sum  of  money  so  due  and  owing  frooi 
the  said  C.  D.  to  the  said  plaintiff  as  aforesaid,  whilst  the  said  defendant 
had  the  said  C.  D.  in  his  custody  for  the  cause  aforesaid,  and  ought  to 
have  kept  and  detained  bim  in  such  his  custody  as  such  marshal  as  afore- 
said, to  wit,  on,  fee.  (day  of  escape,  or  about  it)  to  wit,  at,  &c.  (venue) 


(I)  8 

te,  737, 


^)^_See  other  forms,  5  East,  340,  and  an-  ance  of  an  award,  who  was  by  hahems  cer- 

and  notes,    fiee  also  the  form  in  pus  committed  to  the  custody  of  the  war> 

debt,  ante,  419,  and  form  against  the  mar-  den  and  afterwards  committed   by  kaktas 

thai  in    vacation,  ante,  30.     See  a  form  corjrus  to  the  custody  of  the  marshal,  8  B. 

afaiast  the  marshal   for    an  escape  of  a  ^^  C,  124.— 2  M*.  &  R.  88,  8.  C.     In  that 

debtor  sued  in  an  inferior  court  and  remov-  case  it  was  made  a  question  whether  tbe 

ed  to  the  Kingf*8  Bench  by  habeas  carpus  7  commitment  by  a  judge  at  chambers  was 

B.  A  C.  86.    See  a  form  ag^ainst  the  mar-  legal.    As  to  the  necessity  of  filing  the  bill 

•hal  for  an  escape  ^f  a  person  against  whom  when  the  (irisoner  is  out  of  the  Rales,  see 

an  attachment  had  iMoed  for  non-perform<  U  T.  R.  199. 
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aforesaid,  without  the  license  and  ooosent,  and  agataat  the  wiU  of  the^  'f*  ^ 
said  plaintiff,  and  without  any  legal  cause,  warrant,  or  authority  wbatso* 
ever  voluntarily  permitted  and  suffered  the  said  C.  D.  to  escape  out  of 
his  custody,  and  out  of  the  said  prison,  and  to  go  at  large ;  and  tlie  said 
C.  D.  did'  escape  and  go  at  large  wherever  he  would,  contrary  to  tb^ 
duty  of  his  said  office  of  marshal  of  the  Marshalsea  aforesaid,  the  sat4 
sum  of  money  so  due  and  owing  from  the  said  C.  D.  being  and  remaininf 
wholly  unpaid  to  the  said  plaintiff,  to  wit,  at,  &c.  (venue)  aforesaid,  by 
means  of  which  said  several  premises,  the  said  plaintiff  hath  been  and  is 
greatly  injured  and  delayed  in  the  means  of  recovering  the  said  sum  of 
money  so  due  and  owing  to  him  from  the  said  C.  D.  as  aforesaid,  and  is 
likely  wholly  to  lose  the  same,  together  with  the  oosts,  and  charges,  foid 
expenses  of  commencing  and  prosecuting  the  said  action  against  the  said 
G.  D.  amounting  Co  a  large  sum  of  money,  to  wit,  the  sum  of  ^4.  of 
lawful  money  of  Great  Britain,  to  wit,  at,  &c.  (venue)  aforesaid.  To 
the  damage  of  the  said  plaintiff  of  — L  and  therefore  he  brings  his  suit,  be. 


For  that  whereas  one  G.  S.  heretofore,  to  wit,  oo,  &c.  \day  of  iseumg  ^f^^ 
Vfritj]  at,  &c.  (venue)  was  indebted  to  the  said  plaintiff  in  a  large  sum  of  for  eaoape 
money,  exceeding  the  sum  of  £20,  to  wit,  the   sum  of  — L  of  lawful  where 
money  of  Great  Britain,  upon  and  in  respect  of  certain  causes  of  action  ^Jf^n^j^ 
before  then  accrued  to  the  said  plaintiff  against  the  said  G.  S. :  and  the  in  Com- 
said  G.  S.  being  so  indebted,  the  said  plaintiff,  for  the  recovery  of  the  mon  Pleas 
said  debt,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  sued  and  pro-  dantthere^ 
secuted  out  of  the  court  of  our  lord  the  now  king,  before  Sir.  R.  D.  inwaaiur- 
knight,  and  his  companions,  then  his  majesty's  justices  of  the  Bench  at  '^!^^'^^ 
Westminster,  in  the  county  of  Middlesex,  a  certain  writ  of  our  said  l<Nrd  den  of  the 
the  king,  called  a  capias  ad  respondendum^  against  the  said  G.  S.  directed  Fleet  in 

to  the  sheriff  of ,  by  which  said  writ  our  said  lord  the  king  com-  Jf^]|^LlSd 

manded  (s)  the  said  sheriff,  that  he  should  take  the  said  G.  S*  if  he  should  thence  by 
be  found  in  his  bailiwick,  and  him  safely  keep,  so  that  the  said  sheriff  Ao^^mcot 
might  have  his  body  before  the  justices  of  our  said  lord  the  king  at  West-  ^t^J'lJ^ 

minster,  on to  answer  to  the  said  plaintiff  in  a  plea,  wherefore,  with  the  caato- 

force  and  arms,  the  close  of  the  said  plaintiff  at  Westminster  he  broke,  ^y  ®( ^ 
and  other  wrongs  to  him  did,  to  the  great  damage  of  the  said  plaintiff,  r^\ 
and  against  the  peace  of  our  said  lord  the  king ;  and  also  that  the  said  G. 
S.  might  answer  to  the  said  plaintiff,  according  to  the  custom  of  his  said 
Majesty's  court  of  the  bench,  of  a  plea  of  [trespass  on  the  case,  upon 
promises  to  the  damage  of  the  said  plaintiff  of  £90,]  and  that  the  said 
sheriff  should  have  there  that  writ,  which  said  writ  afterwards,  and  before 
the  delivery  thereof  to  the  said  sheriff,  to  be  executed  as  hereinafter  next 
mentioned,  to  wit,  on  the  day  and  year  first  aforesaid,  to  wit,  at,  &c.  (ve- 
nue) aforesaid,  was  duly  marked  and  indorsed  for  bail  for  — l.  and  whidn 

(r)  See  the  notea  to  the  preceding  forms,  that  the  ayerment  waa  not  made  out  by  the 
wheie  the  declaration  against  the  marshal  production  of  the  filacer's  bvok,  the  entry 
for  an  escape  alleged  that  one  S.  I.  waa  ar-  therein  importing  that  the  recognisance 
reated  and  gave  bail  ;  that  aflerwarda,  bail  waa  taken  before  a  single  judge,  an  examin- 
above  was  put  in  before  a  judge  at  cham-  ed  copy  of  the  entry  of  the  recognizance 
bers,  **  as  appears  by  the  record  of  the  re-  of  bail,  slating  that  the  recognizance  waa 
cognizaoce,'*  that  S.  1.  surrendered  in  die-  taken  before  the  court  at  Westminster,  hay- 
charge  of  the  bail,  and  aflerwarda  escaped  :  ing  also  been  eiven  in  evidence,  4  B,  6lO. 
held,  that  the  plaintiff  was  bound  to  prove  403.— 6  D.  A  K.  483,  S.  C. 
that  bail  above  waa  put  in  aa  alleged,  and  (s)  Examine  with  the  writ. 
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won  SI-    said  writ  so  indorsed,  afterwards,  and  before  the  said  return  thereof,  to 
^^''    wit,  on  the  day  and  year  first  aforesaid,  at,  be.  (venue)  aforesaid,  was  de- 
livered to  W.  V.  esq.  who  then   and  from  thence  until,  and  at  the  anest 

of  the  said  G.  S.  and  the  return  of  the  said  writ,  was  sheriff  of 

aforesaid,  in  due  form  of  law  to  be  executed.  By  virtue  of  Which  said 
writ,  the  said  shenff,  afterwards,  and  before  the  return  of  the  said  writ,  to 
wit,  on  the  day  and  year  aforesaid,  and  within  his  bailiwick,  as  sacb 
sheriff,  to  wit,  at,  &c.  [some  place  in  the  sheriff's  baUiuncky]  took  and  a^ 
rested  the  said  G.  S.  by  his  body,  and  then  and  there  had  and  detained 
him  in  his  custody  as  such  sheriff,  at  the  suit  of  the  said  plaintiff,  for  the 

cause  aforesaid.      And  hereupon  he  the  said  sheriff  of then  and 

there  took  bail  for  the  appearance  of  the  said  G.  S.  at  the  return  of  the 
said  writ,  according  to  tlie  exigency  of  the  said  writ.  And  the  said  plain- 
tiff further  saith,  that  afterwards^  and  whilst  the  said  plea  in  the  said  court 
of  our  lord  the  king  of  the  Bench,  to  wit,  at  the  return  of  the  said  wiii 

in  the  same Term,  in  the year  of  the  reign   or  our  said  lorf 

the  king  before  Sir  J.  R.  knight,  then  and  still  being  one  of  the  jos- 
Uces  (t)  of  the  said  court  of  our  said  lord  the  king,  of  the  Common  Pleas, 

at  his  chambers  in came  J.  K.  and  H.  P.  in  their  proper  peisoos, 

and  then  and  there,  by  the  names  of  J.  K.  and  H.  P.  acknowledged  them- 
selves, and  each  of  them  did   acknowledge  himself  to  owe  to  the  said 

plaintiff  the  sum  of which  said  sum  of the  said  J.  K.  and  E 

P.  for  themselves  and  their  heirs  consented  and  granted,  and  each  of 
them,  for  himself  and  his  heirs,  covenanted  and  granted  (tf)  should  be 
made  of  theirs,  and  each  of  their  lands  and  chattels,  and  to  the  use  and 
behoof  of  the  said  plaintiff,  be  levied  upon  the  condition,  that  if  judg- 
ment should  happen  in  the  said  court  of  the  Bench,  in  the  said  plea  to 
be  given  for  the  said  plaintiff  against  the  said  G.  S.  then  the  said  G.  S. 
should  satisfy  all  such  damages  which  should  be  adjudged  to  the  said 
plaintiff  against  the  said  G,  S.  in  the  said  court  of  the  Bench,  in  the  plea 
aforesaid,  or  should  render  his  body  on  that  occasion  to  the  prison  of  the 
Fleet ;  as  by  the  record  of  the  said  recognizance,  now  remaining  in  tlie 
said  court  of  our  said  lord  the  king,  of  the  Common  Pleas  aforesaid,  more 
fully  appears.     And  the  said   plaintiff  further  says,  that  afterwards,  fo  vi% 

on,  &c.  in   the  said year  of  the  reign  of  our  said  lord  the  king,  the 

said  G.  S.  surrendered  himself  to  the  custody  of  the  then  warden  of  the 
prison  of  the  Fleet,  in  discharge  of  his  said  bail  in  the  said  plea,  at  the 
suit  of  the  said  plamtiff,  as  by  the  said  surrender  now  remaining  in  the 
said  court  of  Common  Pl^as  more  fully  appears.  And  the  said  G.  S.  be- 
ing  and  remaining  in  tlie  custody  of  the  said  warden  as  aforesaid,  for  the 
cause  aforesaid,  afterwards,  to  wit,  on,  &c.  aforesaid,  was  brought  belbre 
Sir  G.  S.  H.  knight,  then  and  now  being  one  of  the  justices  of  our  ssta 
lord  the  king,  assigned  to  hold  pleas  in  the  court  of  our  said  lord  the  beg 

himself,  at  his  chambers  in ,  in  his  own  person,  in  the  custody  of  th« 

said  warden,  by  virtue  of  a  certain  writ  of  our  said  lord  the  king,  of  fc^ 
beas  corpus  issuing  out  of  the  court  of  our  said  lord  the  king,  before  the 
king  himself,  and  directed  to  the  said  warden  ;  and  the  said  G.  S.  was 

(/)  This  would  be  correct  in  C.  P.  but  in  court,  tee  4  B.  4^  C.  403.— Ante.  47S. 
K.  B.  the  recoffnisanre  always  appears  from  («)  Examine  with  the  recogaiUA^* 
the  entry  to  nave  been  taken  before  the 
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thereupon  committed  by  the  said  Sir  G.  S.  H.  knight,  so  being  such  jus-  '^i^  >•* 
tice  of  our  said  lord  the  king  as  aforesaid,  to  the  custody  of  the  marshal  ^^''' 
of  the  marshalsea  of  our  said  lord  the  king,  before  the  king  himself,  at 
the  suit  of  the  said  plaintiff,  in  the  plea  aforesaid,  and  for  the  cause  afore- 
said, there  to  remain  until,  &;c.  and  by  virtue  of  which  commitment  the 
said  defendant,  being  then  and  continually  from  thenceforth  hitherto  mar- 
shal of  the  said  marshalsea,  took  and  received  the  said  J.  S.  into  his  cus- 
tody, and  had  and  detained  him  in  his  custody  in  the  prison  of  our  said 
lord  the  king,  called  the  King's  Bench,  at  the  suit  of  the  said  plaintiff,  for 
the  cause  aforesaid  ;  and  the  said  J.  S.  being  so  in  the  custody  of  the  said 
defendant,  as  such  marshal  as  aforesaid,  for  the  cause  aforesaid,  and  the 
said  defendant,  not  regarding  the  duty  of  bis  said  office  of  marshal,  but 
contriving  and  wrongfiiUy  intending  to  hurt  and  injure  the  said  plaintiff, 
and  to  deprive  him  of  his  remedy  for  the  recovery  of  the  said  money,  so 
due  and  owing  to  him  as  aforesaid,  whilst  the  said  defendant  had  the  said 
G.  S.  in  his  custody  as  such  marshal  as  aforesaid,  to  wit,  on,  iic,  to  wit, 
at,  &c.  (venue)  aforesaid,  without  the  license  or  warrant,  and  against  the 
will  of  the  said  plaintiff,  and  without  any  legal  cause  warrant,  or  author- 
ty  whatever,  voluntarily  permitted  and  suffered  the  said  6.  S.  to  escape 
out  of  bis  custody,  and  out  of  the  said  prison,  *and  to  go  at  large ;  and 
the  said  G.  S.  did  escape  and  then  and  there  go  at  large  wherever  he 
would,  contrary  to  the  duty  of  the  said  defendant's  said  office  of  marshal ; 
the  said  money  so  due  and  owing  from  the  said  G.  S.  so  being  and  re- 
maining wholly  due  and  unpaid  to  the  said  plaintiff,  to  wit,  at,  &c.  (venue) 
aforesaid.  By  reason  of  which  said  premises  the  said  plaintiff  hatn  been 
and  is  greatly  injured  and  delayed  in  the  means  of  recovering  the  said 
sum  of  money  so  due  and  owing  to  him  from  the  said  G.  S.  as  aforesaid, 
and  the  costs  of  the  said  action,  and  is  likely  wholly  to  lose  the  same,  to 
wit,  at,  &c.  (ventu)  aforesaid. — And  also  for  that  whereas  the  said  G.  S.  ^„?^  * 
heretofore,  to  wit,  on  the  day  and  year  first  aforesaid,  at,  be.  (venue)  ting  out 
aforesaid  was  indebted  to  the  said  plaintiff  in  a  large  sum  of  money,  to  the  writ 

wit,  the  sum  of of  like  lawful  money,  upon  and  in  respect  of  certain  Jj^jf^ijl 

causes  of  action  before  then  accrued  to  ihe  said  plaintiff,  against  the  said  more  ood- 
G.  S.  and  the  said  G.  S.  being  so  indebted  to  the  said  plaintiff,  for  the  <^i>«lj* 
recovery  of  the  said  last-mentioned  sum  of  money,  afterwards,  to  wit,  on 
the  day  and  year  first  aforesaid,  sued  and  prosecuted  out  of  the  court  of 
our  said  lord  the  king,  before  Sir  R.  D.  knight,  and  his  companions,  at 
Westminster,  in  the  county  of  Middlesex,  a  certain  other  writ  of  our  lord 
the  king,  called  a  capias  ad  respondendum,  against  the  said  G.  S.  directed 

to  the  sheriff  of to  the  like  purport  and  effect  as  the  ^aid  writ  of 

capias  ad  respondendum^  in  the  said  first  count  mentioned.     By  virtue  of 

which  said  last-mentioned  writ,  the  then  sheriff  of afterwards,  and 

before  the  return  thereof,  to  wit,  on  the  day  and  year  first  aforesaid,  and 
within  the  bailiwick  of  the  sheriff,  to  wit,  a(,  be.  [some  place  in  the  she^ 
riff^s  bailiufick]  did  take  and  arrest  the  said  G.  S.  by  his  body,  and  then 
and  there  had  and  detained  him  in  custody  at  the  suit  of  the  said  plaintiff. 
And  the  said  plaintiff  in  fact  says,  that  such  proceedings  were  thereupon 

had  in  the  said  suit,  that  afterwards,  to  wit,  in term,  in  the  

year  of  the  reign  of  our  lord  the  now  king,  the  said  G.  S.  was  by  virtue 
of  a  writ  of  habeas  corpus,  brought  before  the  said  Sir  G.  S.  H.  knight, 
then  and  now  being  one  of  the  justices  of  our  said  lord  the  king,  assigned 
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wQ^  M«  to  bold  pleas  in  the  court  of  our  said  lord  the  kbg,  before  the  king  faim- 
^  dbab"*  ^®^^'  ^°  ^^°  person,  and  was  thereupon  committed  by  the  said  justice 
to  the  custody  of  the  marshal  of  the  Marshalsea  of  our  lord  the  king,  be- 
fore the  king  himself,  at  the  suit  of  the  said  plaintiff,  for  the  cause  afore- 
said, there  to  remain  until,  &c.  by  virtue  of  which  said  last-nientioQed 
commitment,  the  said  now  defendant,  being  then  and  there  and  continu- 
ally from  henceforth  hitherto  marshal  of  the  Marshalsea  of  our  said  lord 
the  king,  before  the  king  himself,  had  and  received  the  said  6.  S.  into  his 
custody,  and  had  and  detained  him  in  custody  in  the  prison  of  our  said 
lord  the  king,  called  the  King's  Bench,  for  the  cause  aforesaid.  Yet  the 
said  defendant,  so  being  marshal  as  aforesaid,  and  so  having  the  said  G. 
S.  in  his  custody,  at  the  suit  of  the  said  plaintiff,  and  not  regarding  the 
duty  of  his  said  office  of  marshal  of  the  Marshalsea  of  our  said  lord  die 
king,  before  the  king  himself  as  aforesaid,  but  contriving,  and  wrongAilly 
intending  to  injure  the  said  plaintiff,  and  wholly  to  deprive  the  said  plain- 
tiff of  his  remedy  for  the  recovery  of  the  said  last-mentioned  sum  of  mo- 
ney so  due  and  owing  to  him  as  aforesaid,  whilst  the  said  now  defendant 
had  the  said  Gr  S.  in  his  custody,  as  such  marshal  as  aforesaid,  to  wit, 
on,  &c.  to  wit,  at,  &;c.  (venue)  aforesaid,  without  the  license  or  warrant, 
and  against  the  will  of  the  said  plaintiff,  and  without  any  legal  warrant 
or  other  things^  voluntarily  permitted  and  suffered  the  said  G.  S.  to  escape 
out  of  his  custody,  and  out  of  the  said  prison,  and  to  go  at  large,  and  the 
said  G.  S,  did  then  and  there  escape  and  go  at  large  wherever  he  would, 
contrary  to  the  duty  of  the  said  defendant,  and  of  his  said  office  of  mar- 
shal of  the  Marshalsea  as  aforesaid,  the  sum  of  money  so  d  le  and  owmg 
from  the  said  G.  S.  being  and  remaining  wholly  unpaid  to  the  said  plain- 
tiff, to  wit,  at,  kc.  (yemie)  aforesaid.  By  reason  and  by  means  of  which 
said  several  premises,  the  said  plaintiff  hath  been  and  is  greatly  injured 
and  delayed  in  the  means  of  recovering  the  said  sum  of  money,  so  due 
and  owing  to  him  from  the  said  G.  S.  as  aforesaid,  and  the  costs  of  the 
said  action,  and  is  likely  wholly  to  lose  the  same,  to  wit,  at,  &c.  (oemie) 
aforesaid. 

r*^43l  *And.  whereas  also  the  said  M.  W.  before  and  at  the  time  of  the  eecape 
A  generll  hereinafter  mentioned,  was  in  custody  of  the  said  defendant  as  marshal  of 
eoutit  the  Marshalsea  of  our  said  lord  the  king,  before  the  king  himself,  und» 
against  ^  surrender  of  the  said  M.  W.  before  then  made,  into  the  custody  of  the 
for  escap9,  said  defendant,  as  such  marshal  as  aforesaid,  whilst  he  was  such  marshal, 
where  de-  in  dbcharge  of  the  said  G.  H.  and  I.  J.  who  before  then  had  become  bail 

c^"tody '"  ^'^^  ^^®  ^^^^    ^'   ^'  ^^  ^  certain  action  before  then  brought,  and  there 
oo  a  tor-    pending  in   the  court  of  our  said  lord  the  king,  before  the  king  himself, 
render  in    therein  the  said  P.  was  plaintiff,  and  the  said  M.  W.  defendant,  for  the 
of"ba"*^  recovery  of  certain  damages,   to  wit,  damages  to  the  amount  of  £ — ^ 
which  the  said  plaintiff  had  before  then  sustained  by  reason  of  the  non- 
performance by  the  said  defendant  of  certain  promises  and  undertakbgs  by 
him  made  to  the  said  plaintiff  for  securing  the  payment  and  satisfactioa 
to  the  said  plaintiff  of  the  said  damages  and  the  costs  and  charges  in  the 
said  action,  which  should  be  adjudged  to  the  said  plaintiff,  and  in  dis- 
cbarge of  the  said  G.  H.  and  I.  J.  as  such  bail ;  and  the  said  M.  W.  so 
being  in  the  custody  of  tlie  said  defendant,  as  such  marshal  as  aforesaid, 
under  and  by  virtue  of  the  said  last-mentioned  surrender,  he  the  said  de- 
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fendent,  nat  regarding  the  duty  of  his  said  office  of  marshal  of  the  Mar-  '««  »* 
abalsea  aforesaid,  but  contriving  and  wiODgfully  btending,  ko.-^[Hefe  ^^^^ 
gtate  the  escapej  and  conclude  az  utual^  as  in  the  preceding  form.] 

[Afier  stating  the  plaintiff's  debt,  as  ante,  ISl,  proceed  as  fottows :]  ^f*^^. 
— ^And  the  said  plaintiff  further  saith,  that  the  said  sum  of  money  being  and  ghai  for  an 
remaining  wholly  unpaid  and  unsatisBed,  and  the  said  W.  W.  then  being  a  escape, 
prisoner  for  debt  in  the  actual  custody  of  the  marshal  of  the  Marshalsea  "^^^J^ 
of  our  said  lord  the  king,  before  the  king  himself,  the  said  plaintiff,  for  the  was  in 
recovery  thereof,  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  oiutodj 
&c.  (venue)  aforesaid,  according  to  the  course  and  practice  of  the  said  jeu^ner 
court  of  our  said  lord  the  king  before  the  king  himself,  duly  made  an  affi*  by  a  fresh 
davit  before  [tile  Right  Honorable  Charles  Lord  Tenterden,]  his  said  ma-  P**"nt>ff 
jesty's  chief  justice  of  the  said  court  of  our  said  lord  the  king,  before  the  ^^  * 
king  himself  (x),  and  by  the  said  affidavit  *swore,  that  the  said  W.  W.    [^44] 
then  was  unjustly  and  truly  indebted  unto  the  said  plaintiff  in  the  sum  of 
£ — ,  be. — [Here  state  the  affidavit  of  debt.] — And  the  said  plaintiff  af- 
terwards, to  wit,  on,  &;c.  to  wit,  at  [Symond's-Inn,  Chancery-Lane,]  to  wit, 
at,  &c.  (venue)  aforesaid,  according  to  the  course  and  practice  of  the  said 
court,  caused  the  said  affidavit  to  be  duly  filed  with  the  clerk  of  the  rules 
of  the  said  court,  according  to  the  custom  and  practice  of  the  same  court, 
in  such  cases  used  and  approved,  as  by  the  said  affidavit  affiled  of  record 
in  the  said  court  (reference  being  thereunto  had)  will  more  fully  appear ; 
and  the  said  plaintiff  further  saith,  that  the  said  plaintiff  thereupon  after- 
wards, to  wit,  on  the  day  and  year  last  aforesaid,  for  the  recovery  of  the 
said  money  so  due  to  bun  as  foresaid,  impleaded  the  said  W.  W.  in  the 
said  court,  upon  and  by  virtue  of  the  said  affidavit  in  a  certain  plea  of 
[trespass  on  the  case  upon  promises,]  for  the  said  causes  of  action  ;  that  b 
to  say,  by  then  and  there  bringing  into  the  office  of  the  clerk  of  the  d^lara*- 
tions  of  the  said  court,  according  to  the  course  and  practice  of  the  seme 
court,  his  certain  bill  against  the  said  W.  W.  so  then  being  in  the  actual 
custody  of  the  marshal  of  the  Marshalsea  as  aforesaid,  and  filed  the  said 

bill  as  of Term,  in  the year  of  the  reign  of  our  said  lord  the 

king,  and  by  his  said  bill  the  said  plaintiff  then  and  there  complained 
against  the  said  W.  W*  then  and  there  being  in  the  custody  of  the  said 
defendant  as  marshal  of  the  Marshalsea  of  our  lord  the  now  king,  before 
the  king  himself,  for  and  in  respect  of  the  said  causes  of  action  which  the 
said  plaintiff  so  had  as  aforesaid  against  the  said  W.  W.  and  those  con- 
tained in  the  said  affidavit  (y). — ^And  the  said  plaintiff  fiirther  saith,  that 
after  the  making  and  filing  of  the  said  affidavit,  and  exhibiting  and  filing 
the  said  bill  as  aforesaid,  to  wit,  on,  &c.  to  wit,  at  Southwark,  that  is  to 
say,  at,  be.  (venue)  aforesaid,  he  the  said  plaintiff  duly  charged  the  said 
W.  W.  in  the  custody  of  the  said  defendant,  then  being  marshal  of  the 
Marshalsea  of  our  said  lord  the  king,  before  the  king  himself,  with  a  decla- 
ration in  the  said  plea  of  [trespass  on  the  case  upon  promises,]  by  then  and 

(w)    See  other  forms,  8    Wentw.  484.  davits  touching  and  eoneeming  matters  and 

Morg.  373.  proceedings  of  and  in  the  said  court  of  our 

(x)  Or  if  sworn  before  a  commissioner,  said  lord  the  king  brfore  the  king  himself  ^ 

My,  "  h^ore  one  J.  E.  gendeiman^  being  then  (y)  It  has  been   the  practice  to  set  out 

and  there  a  eommissioner^  and  duly  author-  the  whole  declaration  verbatim,  but  this  is 

izeil  and  empowered  to  take  and  receive  a^  nnnecessary  and  reprehensible. 
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FOK  s«*  there  deliFering  the  said  declaration  to  the  said  W.  W.  [arttccarding  to 
^^''  the  fact,]  at  the  lodge  of  the  prisoa  of  the  Marshalsea,  commonly  called 
the  King's  Bench  prison,  being  the  prison  of  the  said  court,  to  C.  M. 
[^45]  *then.  and  there  being  one  of  the  turnkeys  of  the  said  prison,  and  the 
proper  officer  in  that  behalf,]  and  on  which  said  declaration  at  the  said 
time  of  the  said  delivery  of  the  same  as  aforesaid,  was  duly  and  accord- 
ing to  the  course  and  practice  of  the  said  court,  used  in  such  cases,  indors- 
ed with  a  certain  indorsement,  to  wit,  with  the  said  sum  of  £ — ,  as  the 
sum  so  sworn  by  the  said  plaintiff  to  be  due  to  the  said  plaintiff  as  afore- 
said, and  for  which  the  said  suit  was  brought,  whereby  the  said  defendant 
then  and  still  being  marshal  of  the  Marshalsea  of  our  said  lord  the  king, 
then  and  there  had  and  detained  the  said  W.  W.  in  his  custody  in  the 
said  prison,  at  the  suit  of  the  said  plaintiff  in  the  plea  aforesaid,  charged 
as  aforesaid,  and  kept  and  detained  him  in  his  the  said  defendant's  said 
custody  as  aforesaid,  from  thence  until  the  said  defendant,  so  being  mar- 
shal of  the  Marshalsea  of  our  said  lord  the  king  as  aforesaid,  not  regard* 
ing  the  duty  of  his  said  office  of  marshal  of  the  Marshalsea,  but  c^ontriy- 
ing,  and  wrongfully  and  injuriously  intending  to  deceive  and  defraud  the 
said  plaintiff,  aiid  to  hinder  and  deprive  him  of  the  means  of  recovering 
his  said  debt,  afterwards,  to  wit,  on,  &;c.  [day  of  escape  or  about  it,]  atf 
be.  (yemu)  aforesaid,  without  the  license,  and  against  the  will  of  the  said 
plaintiff,  permitted  and  suffered  the  said  W.  W,  to  escape  and  go  at  large 
out  of  the  custody  of  him  the  said  defendant,  so  being  marshal  of  the 
Marshalsea  as  aforesaid,  and  out  of  the  said  prison,  wheresoever  the  said 
W.  W.  would  ;  and  the  said  plaintiff  being  then  and  yet  wholly  unsatis- 
fied the  money  so  due  and  owing  to  him  the  said  plaintiff  as  aforesaid,  by 
means  of  which  said  premises  the  said  plaintiff  is  unjustly  injured  and 
damnified,  and  is  greatly  retarded  and  hindered  in  and  from  the  recovering 
of  hid  aforesaid  debt,  and  is  likely  to  lose  the  same,  together  with  the 
costSj  charges,  and  expenses  of  commencing  and  prosecuting  the  said  ac- 
tion against  the  said  W.  W.  amounting  to  a  large  sum  of  money,  to  wit, 
the  sum  of  — L  of  lawful  money  of  Great  Britain,  to  wit,  at,  &c.  (venmt) 
aforesaid. 

Afainst  [State  the  debt,  the  issuing  of  the  process,  and  indorsement  for  baU,  as 
d*^  ^f  Oi  ^^^^'  ^^^'  ^^  ^^^  proceed  as  fottows :]  And  the  said  precept  being  so 
Fleet,  for  indorsed,  afterwards,  and  before  the  said  return  thereof,  to  wit,  on,  be. 
iA  efc«p«  was  delivered  to  the  said  G.  and  H.  who  then  and  from  thenceforth,  until  and 
one'r  who  *^  ^"^  ^^^^  ^^^  return  of  the  said  precept,  were  the  sheriff  of  Middlesex, 
had  stti^  to  be  executed  in  due  form  of  law  ;  by  virtue  of  which  said  precept  they 
fendered  the  said  G.  and  H.  then  being  sheriff  of  Middlesex  as  aforesaid,  after- 
eharffe  of  ^^^^^  ^^^1  before  the  return  of  the  said  writ,  to  wit,  on  the  day  and  year 
bis  baU  last  aforesaid,  and  within  the  bailiwick  of  the  said  sheriff,  to  wit,  at,  be. 
(')'  [some  place  in  their  bailiwick]  did  take  and  arrest  the  said  E.  F.  by  his 

body,  and  then  and  there  had  and  detained  him  in   bis  custody  at  the  suit 
of  the  said  plaintiff,  and  thereupon  the  said  G.  and  H.  so  being  sheriff  of 

Cz)  See  other  forms,  ante,  421,  423. — 8  the  marshal,  ante,  30.     What  a  variance  in 

TVentw.  Ind. — Murg.  367.    A  bill  may  be  stating  a  recognisance  taken  befcre  a  jadgt 

filed  against  the   warden  in  vacation,  59  at  chambers,  in  K.  B.  see  4  B.  A,  C.  403.— 

Geo.  3.  c.  64.     Vide  2  Marsh.  49,  in  such  Ante,  472,  n. 
•asa  the  form  will  be  similar  to  that  against 
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Middlesex  as  aforesaid,  upon  that  arrest  took  bail  for  the  appearance  of  '^^  >>* 
the  said  E.  F.  at  the  return  of  the  said  writ,  accordiug  to  the  exigency  of    ^^** 
the  said    writ.     And   whereas   afterwards  and    whilst  the  said    plea  was 
pending  in  the  said  court  of  the  Bencli,  to  wit^  at  the  return  of  the  said 

writ,  in  the  same Term,  in  the  —  year  of  the  reign  of  our  said 

lord  the  king,  before  Sir  W.  B.  knt.  then  and  still  being  one  of  the  jus- 
tices  (a)  of  the  said  court  of  our  said  lord  the  king,  of  the  Bench,  at  his 
chambers,  situate  in  Sergeant's  Inn,  Chancery-lane,  came  J.  and  R*  in 
their  own  proper  persons,  and  then  and  there,  by  the  names,  of  be.  acknow- 
ledged themselves  and  each  of  them  did  acknowledge  himself,  &c.  [here 
eet  out  the  recognizance^  see  the  form^  ante^  742  b,]  as  by  the  record  of 
the  said  recognizance  now  remaining  in  the  said  court  of  our  said  lord  the 
king  of  the  Bench  aforesaid,  more  fully  appears;  and  the  said  plaintiff 
further  says,  that  afterwards,  to  wit,  on,  be.  in  the  said  '  year  of  the 
reign  of  our  said  lord  the  king,  the  said  E.  F.  surrendered  himself  to  the 
custody  of  the  said  warden  of  the  prison  of  the  Fleet,  in  discharge  of  his 
said  bail  in  the  said  plea,  at  the  suit  of  the  said  plaintiff,  as  by  the  re- 
cord (b)  of  the  said  surrender  now  remaining  in  the  said  court  of  the 
Bench  aforesaid,  more  fully  appears ;  by  means  whereof  the  said  defend- 
ant, who  then  and  there  was,  and  ever  sbce  hath  been,  and  still  is,  war- 
den of  the  Fleet  of  our  said  lord  the  king,  had  the  said  E.  F.  in  his  cus- 
tody at  the  suit  of  the  said  plaintiff,  for  the  cause  aforesaid,  and  kept  him 
in  such  his  custody  for  the  cause  aforesaid,  at  the  suit  of  the  *said  plain-  [^46] 
tiff,  from  thence  until  the  said  defendant,  not  regarding  tlie  duty  of  his 
said  office  of  warden  of  the  prison  of  the  Fleet,  but  contriving,  and  wrong- 
fully intending  to  hurt,  injure,  and  prejudice,  the  said  plaintiff  in  this  respect, 
and  wholly  to  deprive  and  hinder  the  said  plaintiff  from  his  damages 
against  the  said  E.  F.  after  the  surrender  of  the  said  E.  F.  to  the  custody 
of  the  said  defendant,  so  being  warden  of  the  said  prison  of  the  Fleet  as 
aforesaid,  to  wit,  on,  be.  the  said  E.  F.  so  being  a  prisoner  as  aforesaid, 
and  the  said  defendant,  so  being  such  warden  as  aforesaid,  and  so  having 
the  said  E.  F.  in  his  custody  for  the  cause  aforesaid,  at,  be  (venue)  afore- 
said, voluntarily  and  freely  permitted  and  suffered  the  said  E.  F.  to  go  and 
escape  out  of  the  said  custody  of  the  said  defendant,  so  being  warden  of 
the  said  prison  of  the  Fleet,  at  large  and  *abroad,  wheresoever  he  would 
and  pleased,  and  without  restraint,  and  without  the  license  or  consent,  and 
against  the  will  of  the  said  plaintiff,  the  said  plaintiff  not  then  being,  or 
at  any  time  before  or  since,  in  the  least  satisfied  of  the  damages  aforesaid, 
or  any  part  thereof ;  and  the  said  defendant  so  then  being  warden  of  the 
said  prison  of  the  Fleet  as  aforesaid  ;  by  reason  of  which  said  several 
premises,  the  said  plaintiff  is  greatly  injured,  prejudiced,  delayed,  and 
hindered  of  the  due  and  just  means  of  the  recovery  and  obtaining  his 
said  damages,  and  is  very  likely  wholly  to  lose  the  same,  together  with  the 
costs,  charges,  and  expenses  of  commencing  and  prosecuting  the  said  ac- 
tion against  the  said  E.  F.  amounting  to  a  large  sum  of  money,  to  wit, 
the  sum  of  £ —  of  lawful,  be.  to  wit,  at,  be.  (venue)  aforesaid. —  And  Second 
whereas  the  said  E.  F.  on,  be.  aforesaid,  at,  be.  (venue)  was  indebted  to  coaiit,leM 
the  said  plaintiff  in  another  sum  of  £ —  of  like  lawful  money,  by  virtue  of  ^^q*^' 

several  promises  and  undertakings  before  that  time  made  by  the  said  E.  F.  than  the 

former. 

(a)  See  4  B.  &  G.  403— Ante,  472.  (h)  Qiun-e  if  there  be  any  soeh  record. 
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roR  Bi-  to  the  said  plaintiff.  And  the  said  last-mentioned  sum  of  money  being 
*&c''  wholly  unpaid,  and  the  said  last-mentioned  promises  being  wholly  unper- 
formed, &c.  [here  state  the  suing  of  the  writ,  the  indorsement,  and  arrest 
and  the  sheriff's  taking  bail,  as  in  the  first  count ;]  and  the  said  plaintiff 
further  says,  that  the  said  plaintiff,  for  the  recovery  of  the  damages  by 
him  sustained  on  occasion  of  the  not  performing  of  the  said  several  pro- 
mises and  undertakings  last  aforesaid,  afterwards,  to  wit,  in  the  said 

Tenii,  in  the  said  —  year  of  the  reign  of  our  said  lord  the  now  king, 
in  the  said  court  of  our  said  lord  the  king  of  the  Bench,  impleaded  the 
[•747]  said  E.  F.  in  a  plea  *of  [trespass  on  the  case  upon  promises]  to  the  said 
plaintiff,  his  damage  of  £ — for  the  non-performance  of  the  said  last- 
mentioned  promises  and  undertakings,  and  by  his  said  declaration  duly 
filed  and  exhibited  in  the  said  court,  complained  against  the  said  E.  F.  [al- 
leging  and  stating  the  said  debt  and  causes  of  action,^ — ^And  whereas 
and  whilst  the  said  plea  was  pending,  &c.  here  set  out  the  recognizanct 
of  bail  as  above,'\   and  such  further  proceedings  were^  thereupon  had   in  the 

saia  court,  that  afterwards,  to  wit,  in  the  same  Term  of in  the  said 

year  of  the  reign  of  our  said  lord  the  king,  before  Sir  W.  D.  G.  knt 

and  his  brethren,  then  justices  of  our  said  lord  the  king,  of  the  Bench  afore- 
said, by  the  consideration  of  the  same  court,  the  said  plaintiff  did  recover 
against  the  said  £.  F.  £-^  for  his  damages  by  him  sustained,  as  well  by 
occasion  of  the  not  performing  the  promises  and  undertakings  last-men- 
tioned, as  for  his  costs  and  charges  ;  whereof  the  said  E.  F.  is  convicted, 
as  by  the  record  and  proceedings  thereof,  now  remaining  in  the  same 
court  of  the  Bench  at  Westminster  aforesaid,  more  fully  appears.  And 
afterwards,  to  wit,  on,  be.  aforesaid,  the  said  E.  F.  surrendered  himself 
to  the  custody  of  the  said  warden  of  the  Fleet,  in  discharge  of  his  bail 
in  the  said  last-mentioned  plea,  at  the  suit  of  the  said  plaintiff;  as  by  the 
record  (c)  of  the  said  surrender,  now  remaining  in  the  said  court  of  our 
said  lord  the  king,  of  the  Bench  aforesaid,  more  fully  appears  ;  yet  the 
said  defendant,  so  being  warden  as  aforesaid,  and  so  having  the  said  E.  F. 
in  his  custody,  at  the  suit  of  the  said  plaintiff,  not  regarding  the  duty  of  bis 
said  office  of  warden  of  the  said  prison  of  the  Fleet  as  aforesaid,  but 
contriving,  &c.  be.  [as  in  the  first  county  and  wholly  to  deprive  the  said 
plaintiff  of  his  said  last-mentioned  damages  against  the  said  E.  F.  after- 
wards, and  before  the  said  judgment  was  in  anywise  satisfied,  and  before 
the  said  plaintiff  had  charged  the  said  E.  F.  in  execution  of  his  damages 
aforesaid,  to  wit,  on,  &c.  aforesaid,  the  said  E.  F.  so  being  a  prisoner  as 
last  aforesaid,  and  the  said  defendant  so  being  such  warden  as  aforesaid, 
and  having  the  said  E.  F.  in  his  custody  as  last  aforesaid,  for  the  cause 
last  aforesaid,  at^  be.  (venue)  aforesaid,  voluntarily,  be.  [as  in  the  first 
count.] 


FOR 
FALIB  RB- 

TVRlff. 


ForafalM      ^[Commencement  as  an^e,  596.] — ^For    that   whereas  the   said  plaintiff 
ntnrn  oi    heretofore,  to  wit,   in  —  Term,  in    the year  of  the  reign  of  our 


(e)  QiMvre  if  there  be  any  such  record. 
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lord  the  now  king,  in  the  court  of  our  said  lord  the  kbg,  before  the  king       vom 
himself,  [or  if  the  judgment  were  in   C.  P.  «ay,  "  in  the  court  of  our  said  '"^"iJ^^ 

lord  the  king,  of  the   Bench  at  Westminster,  before  the  Honorable  Sir      

Nicholas   Conyngham   Tindal,   knt    and   his   companions    then  his  said  ^""^  *f"* 
majesty's  justices  of  the  Bench,  at  Westminster,  in  the  county  of  Middle-  ijfrifadM 
sex,"J  by  the  consideration  and  judgment  (e)  of  the  same  court,  recover-  (if). 
ed  against  one  E.  F.  a  certain  debt,  [or  if  the  judgment  were  in  assumfp' 
$ii,  state  it  as  aiUe,  420]  of  £ — ,  and  also  —  costs,  which  in  and  by  the 
same  court  were  adjudged  to  the  same  plaintiff,  and  with  ^his  assent  for 
his  damages,  which  he  had  sustained  as  well  by  occasion  of  the  detaining  of 
the  said  debt,  as  for  his  costs  and  charges  by  him  about  his  suit  in  that 
behalf  expended,  whereof  the  said  E.  F.  was  convicted,  as  by  the  record 
and  proceedings  thereof  still  remaining  in  the  same  court  of  our  said  lord 
the  king,  before  the  king  himself,   [or  if  in   C  P.  say  ^^  of  the  Bench 
aforesaid,   (/),"]  at  Westminster  aforesaid,  will  more  fully  appear.     And 
the  said  plaintiff  further  saith,  that  the  said  judgment  being  in  full  force, 
and  the   said  debt  and   damages    [or  if  in  assumpsit^  <^  damages,"]  re- 
maining unpaid  and  unsatisfied,  the  said  plaintiff,  on,  &c.  {g)  in  the 

year  of  the  reign  of  our  said  lord  the  king,  for  the  obtainbg  of  satisfaction 
thereof  sued  and  prosecuted  out  of  the  said  court  of  our  said  lord  the 
king,  before  the  king  himself,  [or  if  in  C.  P.  '^of  the  Bench  aforesaid,"] 
at  Westminster  aforesaid,  a  certain  writ  of  our  said  lord  the  king,  called  a 

fieri  facias^  directed  to  the  sheriff  of ,  by  which  said  writ  our  said 

lord  the  king  commanded  the  said  sheriff  (A)  that  of  the  goods  and  chat- 
tels of  the  said  E.  F.  in  his  the  said  sheriff's  bailiwick,  he  should  cause  to 
be  levied  the  debt  and  damages  [or  if  in  assumpsit^  ^^  damages,"]  afore- 
said, and  that  he  should  have  that  money  before  our  said  lord  the  king  [or 
tf  in  C,  P.  <^  justices  of  the  Bench,"]  at  Westminster  aforesaid,  on  , 

(d)  See  Bao.  Ab.  Sheriff. — Com.  Dig.  portanity  of  arrestiiiff  the  defendant,  who 
Retorn,  F.  2.  The  precedents,  8  Went,  afterwards  absconded,  it  was  holden,  the 
455,  485  ;  and  Id.  Index,  zxxiii.  See  the  .  jury  did  riffht  in  assessing  damages  to  the 
form,  ante,  7*10,  for  false  return  of  n&n  est  amount  of  the  whole  debt,  2  Ld.  Raym. 
inventus.  The  venue  in  this  action  is  141  J. — 1  Stra.  650,  S.  C. — Tidd,  9th  edit, 
transitory,  1  Wils.  336  As  to  when  the  886.  An  action  does  not  lie  against  a  she- 
sheriff  is  liable  to  an  action  for  a  false  re<  riff  who  has  not  been  ruled  to  return  the 
turn,  see  Tidd,  9th  edit.  309,  1005.  The  writ,  for  neglecting  to  have  the  money  in 
sheriff  cannot  go  into  circamstantial  evi-  court  according  to  the  exigency  of  ^fi.fa, 
dence  to  impeach  the  judgment,  on  the  1  Stark.  388.  When  money  had  and  re- 
ground  of  collateral  fraud,  2  Stark.  218.  ceived  does  not  lie  against  the  sheriff,  see 
As  to  whether  the  plaintiff  may  do  so  16  East,  254  —1  B.  &,  B.  380.  When  she- 
where  he  disputes  the  judgment  of  another  riff  may  dispute  his  return  made  in  plain- ^ 
creditor  under  an  execution,  whereof  the  tiff's  favor,  see  6  M.  &,  S.  42. 
sheriff  had  the  goods  when  plaintiff 's  writ  (e)  The  jud|rment  must  be  accurately 
was  delivered,  see  5  B.  &  C.  660.  Where  described.  As  to  what  a  variance,  see  the  ^ 
the  sheriff  returned  nulla  bojia  after  satisfy-  notes,  ante,  4 J 7,  n.  (k).  The  case  in  5  B. 
ing  the  landlord's  claim  for  rent,  and  the  &  C.  339.-3  D.  &.  R.  98,  S.  C.  there  no- 
king's  taxes,  and  the  plaintiff  assented  to  ticed,  was  an  action  for  a  false  return.  See 
his  quitting  possession  of  the  premises,  and  also  11  £ast,  516. — 9  East,  298. — 2  Campb. 
sued  out  a  ca.  sa.  it  was  held,  that  he  could  525- — 4  Taunt.  13. 

not  afterwards  maintain   an    action   for    a  (/)  There  is  no  occasion  to  refer  to  the 

false  return  to  the Ji,  fa.  however  unfound-  record  of  the  judgment  by  sprout  patetper 

«d  the  claim  for  rent  might  turn  out  to  be,  recordum^  3  B.  &  C  2. — 4  D.  &>  R.  624. 

R.    &.   M.   C.    N.    P     300.     The   plaintiff  B.  C. 

waives  his  rrght  of  action  for  false  return,  (^)  The  teste  of  the  writ, 

by  accepting  money  under  the  return,  1  C.  (A)  Examine  the  statement  with  the  writ 

&  F.  154.     In  an  action,  for  a  false  retorn  oi  fi.'fa.     For  the  different  descriptions  of 

of  non  esf  inventus,   where  it  was  proved  writs,  seo  Tidd's   Prac.   Forms,  Index,  tit. 

the  sheriff's   officer  had  frequently  an  op-  Fieri  Faeias» 


Faliere- 
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^*  to  tender  to  the  said  plaintiff  for  his  deht  and  damages  [or  if  in  astump' 
'^Vwr**'  '*^> "  damages,"]  aforesaid  ;  and  that  the  said  sheriff  should  have  there 
then  that  writ.  Which  said  writ  afterwards,  and  befcMre  the  delivery  there- 
of to  the  said  sheriff,  as  hereinafter  mentioned,  to  wit,  on  the  said,  &c.  at, 
be.  (venxu)  aforesaid,  was  duly  indorsed,  with  the  direction  for  the  said 
sheriff  to  levy  £ — ,  besides  sheriff's  poundage,  officers'  fees,  and  aU 
other  incidental  expenses  (%) ;  and  which  said  writ  so  indorsed,  after- 
wards, and  before  the  said  return  thereof,  to  wit,  on  the  day  and  year  last 
aforesaid,  at,^&c.  (tyentce),  was  delivered  to  the  said  defendant,  who  then 
and  from  thence,  until,  and  at  and  after  the  return  of  the  said  writ  (ilr), 

was  sheriff  of  the  said  county  of y  to  be  executed  (T)  in  due  *fonn 

[^49]    of  law.*     By  virtue  of  which  said  writ,  the  said  defendant  so  being  she* 

The  leyj.  riff  of  the  said  county   of as  aforesaid,  afterwards,  and  before  the 

said  return  of  the  said  writ,  to  wit,  on  the  day  and  year  last  aforesaid,  at, 
be.  (venue)  aforesaid,  and  within  his  bailiwick,  as  such  sheriff  as  afore- 
said, seized  and  took  in  execution  divers  goods  and  chattels  of  the  ssud  EL 
F.  (m)  of  great  value,  to  wit,  of  the  value  of  the  monies  so  indorsed  on 
the  said  writ,  and  directed  to  be  levied  as  aforesaid,  and  then  and  there 
inrnT  *"  levied  the  same  thereout  Yet  the  said  defendant  so  being  such  sheriff  of 
the  said  county  of as  aforesaid,  not  regarding  his  duty  as  such  she- 
riff, but  contriving,  and  wrongfully  and  unjustly  intending  to  injure,  preju- 
dice, and  aggrieve  the  said  plaintiff  in  that  behalf,  and  to  deprive  him  of 
the  said  monies  so  indorsed  on  the  said  writ,  and  directed  to  be  levied 
as  aforesaid,  and  of  the  means  of  obtaining  the  same,  had  not  the  said 
monies  so  levied  as  aforesaid,  or  any  part  thereof,  before  our  said  lord  the 
King,  [or  if  in  C.  P.  "  before  the  justices  of  the  Bench,"]  at  Westnun- 
ster  aforesaid,  at  the  return  of  the  said  writ,  according  to  the  exigency 
thereof,  and  of  the  said  indorsement  so  made  thereon  as  aforesaid,  biit 
therein  wholly  failed  and  made  default,  nor  hath  he  paid  the  said  sum  of 
£ — ,  or  any  part  thereof  to  the  said  plaintiff;  and  at  the  return  of  the 
said  writ,  to  wit,  on,  be.  {the  return  day)  aforesaid,  the  said  defendant 
falsely  and  deceitfuly  returned  to  the  said  court  of  our  said  lord  the  king, 
upon  the  said  writ,  that  (n)  the  said  E.  F.  had  not  any  goods  or  chattels 
in  his  bailiwick,  whereof  he  could  cause  to  be  levied  the  debt  and  da- 
mages [or  if  in  assumpsit ^  "  damages,"]  aforesaid,  or  any  part  thereof,  as 
by  the  said  writ  and  the  return  thereof  remaining  of  the  record  in  the 
said  court  of  our  said  lord  tlie  king,  before  the  king  himself  here,  to  wit, 
at  Westminster  aforesaid,  more  fully  appears  (o).  By  means  of  which 
said  premises  the  said  plaintiff  hath  been  and  is  greatly  injured  and  de- 
prived of  the  means  of  obtaining  the  said  monies  so  indorsed  ^n  the  said 
writ,  and  directed  to  be  levied  as  aforesaid,  and  which  are  still  wholly 
unpaid  as  aforesaid,  and  is  likely  to  lose  the  same,  to  wit,  at,  be.  (venue) 
aforesaid. 

(t)    What  a  varianoe,  2  B'lng.    255.-9  ment,  2  Bin^.  479—10  Moore,  210,  S.  C. 

Moore,  425,  S.   0.-5  £ap.  lUp.  133.— Ry.  (m)  If  the  fi.  fa  were  a^inet  two,  and 

&  Moo.  C.  N.  F.   291.    Examine  with  the  it  be  allegred   that  the  gooda  of  both  were 

indorsement  on  the  writ.  taken,  it  will  nuffice  to  prove  that  the  goods 

(k)  This   would  be  no  variance,  thongh  of  one  were  taken,  4  M.  &  S.  349. 

defendant's  ahrievallj   expired  before    the  (n)  Examine  with  the  return, 

return  of  the  writ,  3D.  &  R.  483.  {o)  As  to  thia  reference,  see  Fortese.  379. 

(0  See  tb«  effect  and  proof  of  this  aver- 
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*[7^  same  as  the  first  catmty  ante,  748,  to  the  asterisJCy  observing  the      ^^ 
notes  J  and  then  proceed  as  follows ;  J — ^And  although  there  were  then,  and  af-  %"ijJJ*' 
terwards,  and  before  the  return  of  the  said  last-mentioned  writ,  divers  goods  Second 
and  chattels  of  the  said  E.  F.  within  the  bailiwick  of  the  said  defendant,  count,  for 
as  such  sheriff  as  aforesaid,  whereof  the  said  defendant  could  and  might,  |^^^  ^nd* 
and  ought  to  have  levied  the  monies  so  indorsed  on  the  said  last-mention-  false  re- 
ed  writ,  and  directed  to  be  levied  as  fest  aforesaid,  to  wit,  at,  &c.  (venue)  ^^Sua^Lmm 
aforesaid,  whereof  the  said  defendant  so  being  sheriff  as  aforesaid,  during  ^p), 
all  the  time  aforesaid,  there  had  notice.     Yet  the  said  defendant  so  being 

sheriff  of  the  said  county  of as  aforesaid,  not  regarding  the  duty  of 

his  office  as  such  sheriff,  but  contriving,  and  wrongfully  and  unjustly  in- 
tending to  injure,  prejudice,  and  aggrieve  the  said  plaintiff  in  this  behalf, 
and  to  deprive  him  of  the  monies  so  indorsed  on  the  said  last-mentioned 
writ,  and  directed  to  be  levied  as  last  aforesaid,  and  of  the  means  of  ob- 
taining the  same,  did.  not  nor  would,  at  any  time  before  the  return  of  the 
said  last-mentioned  writ,  levy  the  money  last  aforesaid,  or  any  part  there- 
of, but  wholly  neglected  and  refused  so  to  do,  and  therein  failed  and  made 
default,  and  at  the  return  of  the  said  last-mentioned  writ,  to  wit,  on,  S^c. 
aforesaid,  falsely  and  deceitfully  returned  to  the  said  court  of  our  said 
lord  the  king,  that  the  said  E.  F.  had  not  any  goods  or  chattels  in  his 
bailiwick,  whereof  he  could  cause  to  be  levied  the  debt  and  damages  [or 
if  in  assumpsit,  '^  damages,"]  last  aforesaid,  or  any  part  thereof,  as  by  the 
said  last-mentioned  writ,  and  the  return  thereof  remaining,  &c. — \Proceed 
as  in  the  first  count  to  the  end.  If  the  sheriff  seized  and  improperly 
sold  the  goodsy  a  count  should  be  added,  as  in  9  Easty  298.] 


[Commencement   as   ante,   596.] — ^For  that  whereas  the  said  plaintiff,  wottik- 
beretofore,  to  wit,  on,  &c.  in  a  certain  close  *and  premises  situate  in  the   "lj^y^^' 

county  of ,  took  and  distrained  divers  goods  and  chattels,  [or  large     bund. 

quantities  of  potatoes,  (according  to  the  fact)  then  planted  and  growing]  ^.  ^^^ 
in  the  said  close  and  premises,  of  great  value,  to  wit,  of  the  value  of  replevin 
£ —  of  lawful  money  of  Great  Britain,  as  a  distress  for  certain  arrears  of  bond,  ae- 

rent  to  wit,  for  the  sum  of of  like  lawful  money,  then  due  and  ^^^iJ*  ^ 

owing  from  one  E.  F.  to  the  said   plaintiff  for  the  rent  of  the  said  pre-  Geo.  2.  c. 
mises,  with  the  appurtenances,  by  virtue  of  a  certain  demise  thereof  there-  15>- ».  23 
tofore  made,  rendering  rent  for  the  same. — And  the  said  plaintiff  then  and    r*7eii 

(p)  See  the  use  of  Uiis  coant,  ante,  740,  ant,  of  the  pereon  making  conusance  in  the 

note.  replevin  sait,  1  B.  <&  P.  378.    The  forms, 

(q)  S«'e  the   forme,   Mod.   Ent.  315.— 2  ante,  456  to  463,  and  the  notes  thereto,  wiU 

Hen.   Bla.  35,  547. — Lil.  £nt.  37.     As  to  assist  in  framing  declarations  of  this  nature, 

what  replevin  bond  ought  to  be  taken,  see  What  not  a  variance,  see  3  M.  &.  S.  161).  The 

Harr.  Landlord  &>  Ten.  736.     An  action  is  courts  will  not  grant  an  attachment  against 

sustainable   against  the   sheriff,  either  for  the  sheriff  for  neglecting  to  take  a  replevin 

not  taking  a  replevin  bond,  (Cro.  Car.  445.  bond,  as  the  party  injured  might  have  his 

—Sir  W.  Jones,  378  —1  Saun.  195  b— 2  T.  action,  2  T.  R.  617.     If  the  sheriff  has  lost 

R.  617  ;)  or  for  taking  insufficient  pledges,  the  bond,  he  may,  it  seems,  be  sued  lor  the 

1  Saund.  195  b. — 2  Hen.  Bla.  36,  547. — 4  negligence,  and  if  there  be  reason  to  appro- 

T.  R.  433.-2  Sel.   Prac.  2  edit.   175,  6,  7.  hend  a  bond  was  taken,  it  may  be  prudent 

The  action  most  be  brought  in  the  name  of  to  insert  a  count  to  meet  such  negligence,  5 

the  ayowant,  or  in  case  there  be  no  ayow-  B.  A  C.  284. 
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HOT  TAK-  there  detained  the  said  goods  and  chattels,  [or  potatoes,]  so  taken  and 

^TLEYtfi'  <lis^io^d  ^'^^  ^1)®  cause  aforesaid,  according  to  the  laws ' and  customs  of 

BOND,     this  realm,  until  the  said  defendant,  then  being  sheriff  of  the  said  county 

of ;  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  and  within  his 

ba'diwick,  as  such  sheriff,  (that  is  to  say)  at,  &c.  (venue)  on  the  complaint 
of  the  said  E.  F.  made  to  the  said  defendant,  so  then  being  such  sheriff 
as  aforesaid,  against  the  said  plaintiff  in  that  behalf,  and  under  color*of  his 
office  of  such  sheriff  as  aforesaid,  caused  the  said  goods  and  chattels  [or 
potatoes]  to  be  replevied  and  delivered  to  the  said  E.  F.  and  then  and 
The  plaint  there  made  deliverance  of  the  said  distress  to  the  said  E.  F. — ^And  the 
•  said   plaintiff  in   fact  further  saith,  that  at  the  then  next  county  court  (r) 

of  the  said  sheriff,  to  wit,  at  the  county  court  of  the  said  sheriff,  bolden 

at,  &c.  in  and  for  the  said  county  of on,  &c.  before  the  then  suit(»s 

of  the  said  court,  to  wit, and (s),  the  said  E.  F.  did  appear, 

and  then  and  there  in  the  same  court,  without  the  writ  of  our  said  lord  the 

king,  levied  his  plaint  against  the  said  plaintiff  for  the  taking  and  unjustly 

detaining  of  the  said  goods  and  chattels,  [or  potatoes]  and  afterwards,  to 

r*752]    *wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  (venue)  aforesaid,  the  said 

plaintiff  did  duly  appear  in  and  before  the  said  court,  to  answer  the  said 

Judgment  ^'  F.  in  the  plea  of  his  said  plaint ;  and  such  proceedings  were   there- 

against      upon  had  in  the  said  plea  (t),  that  afterwards,  to  wit,  at  the  next  county 

replevin!'*  ^^"'"^  ^^  ^®  said  defendant,  as  such  sheriff  as  aforesaid,  holden  at,  &c. 

aforesaid,  in  and  for  the  said  county  of on,  &c.  aforesaid,  before  the 

said  then  suitors  of  the  said  court,  the  said  E.  F.  did  not  duly  prosecute 
his  suit,  and  it  was  then  and  there  duly  considered,  in  and  by  the  said  last- 
mentioned  court  (u),  that  the  said  E.  F.  should  take  nothing  by  his  said 
plaint,  but  that  he  and  his  said  pledges  to  prosecute  should  be  in  mercy, 
^c.  and  that  the  said  plaintiff  should  have  a  return  of  the  said  goods  and 
chattels   [or  potatoes]  ;  as  by  the  remembrance  and  proceedings  thereof 
Reference  Still  remaining  in  the  said  court,  more  fully  and  at  large  appears. — ^And 
to  pro-       although  it  was  the  duty  of  the  said  defendant,  as  such  sheriff  as  aibre- 
DefenJ^    said,  before  his  making  deliverance  of  the  said  distress  to  the  said  E.  F. 
ant  B  neg-  as  aforesaid,  in   pursuance  of  the  Statute   in  such  case  made  and  provided, 
l!^^  ^       ^  ^^^^  ^"^™  ^®  s^^^  E*  ^'  ^^^  ^wo  (w)  responsible  persons  as  sureties,  a 
▼inVond?"  bond  in  double  the  value  of  the  said  goods  and  chattels  [or  potatoes]  so  dis- 
trained as  aforesaid,  conditioned   for  the  prosecuting  the  suit  of  replevin  of 
the  said  E.  F.  for  the  taking  of  tlie  said   goods  and  chattels  [or  potatoes] 
with  effect,  and  without  delay,  and  for  duly  returning  the  goods  and  chat- 
tels [or  potatoes]  so  distrained,  in  case  a  return  should  be  awarded  ;  never- 
theless the  said  defendant,  so  being  such  sheriff  as  aforesaid,  not  regarding 
his  duty  in  that  behalf,  but  contriving,  and  wrongfully  and  unjustly  intend- 
ing to  injure  the  said  plaintiff,  and  to  deprive  him  of  the  benefit  of  his 

(r)  If  the  plaint  in  replevin  were  remov-  (t)  As   to  this  taliter  processum^  see  I 

ed  into   K.  B.  or  C.   P.   by  re.  fa.  lo.  and  Saund.  92,  note  2. — Carth.  53. 

there   was   a  declo ration   and   avowry  and  (u)  If  the  proceedings  were  removed  in* 

judgment  in  the  court  above,  observe   the  toK.  B.  or  C.  P.  seethe  form,  ante,  456, 

foim,  ante,  459  to  463.     It  is  not  necessary,  &c. 

where  pledges  have  been   taken,  to   state  (tr)  A  bond  with  one  surety  seems  suffi- 

any  proceedings  against  them.  cient  to  enable  the  sheriff  to  sue  thereon, 

(s)  A  mi^de8cription  of  the  suitors  under  2  Marsh.  352. — 7  Taunt.  28,  327. — 1  Moore, 

a  videlicit  is  not  a  fatal  variance,  3  D.  &  68,  S.  C. 
R.  226.^2  B.  &  C.  2  S.  C. 
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said  distress,  and  of  the  means  of  obtaining  satisfaction  for  the  said  arrears  'or  tax- 
of  rent  so  due  and  owing  as  aforesaid,  did  not  nor  would,  before  his  making   "^»^»' 
deliverance  of  the  said  distress  to  the  said  E.  F.  as  aforesaid,  take  from     boko. 
the  said  E.  F.  and  two  responsible  persons  as  sureties  as  aforesaid,  such  a 
bond  as  aforesaid,  conditioned  as  aforesaid,  but  wrongfully  and  injuriously 
wholly  omitted  and  neglected  so  to  do,  *to  *wit,  at,  fcc.  (venue)  afore-    [*753] 
said.     And  the  said  plaintiff  in  fact  saith,  that  he  hath  not  as  yet  obtained 
a  return  of  the  said  goods  and  chattels  [or  potatoes]  so  distrained  as  afore- 
said, or  any  or  either  of  them,  or. any  part  thereof,  and  the  said  arrears  of 
rent  have  not,  nor  hath  any  part  thereof  as  yet  been  paid  to  the  said  plain- 
tiff, nor  hath  the  said  E.  F.  hitherto  answered  to  the  said  plaintiff  for  the 
value  of  the  said  goods  and  chattels  so  distrained  as  aforesaid,  or  any  or 
either  of  them,  or  any  part  thereof,  and  by  reason  of  the  premises  the 
said  plaintiff  hath  been  and  is  wholly  deprived  of  the  said  goods  and  chat- 
tels [or  potatoes]  so  distrained  as  aforesaid,  and  of  the  benefit  of  the  said 
distress,  and  of  the  means  of  satisfying  the  said  arrears  of  rent,  and  his 
costs  and  charges  by  him  expended  in  and  about  the  endeavoring  to  ob- 
tain satisfaction  thereof,  and  a  return  of  the  said  goods  and  chattels   [or 
potatoes,]  to  wit,  at,  &c.  (venue)  aforesaid.     And  whereas  also  heretofore  Seoood 
to  wit,  on  the  day  and  year  first  aforesaid,  at,  &c.  (venue)  aforesaid,  the  count, 
said  plaintiff  took  and  distrained  certain  other  goods  and  chattels  of  great 
value,  to  wit,  of  the  value  of  £ —  for  a  certain  sum  of  money,  to  wit,  the 
sum  of  £ —  then  due  and  owing  to  the  said  plaintiff  for  rent,  and  the  said 
last-mentioned  goods  and  chattels  being  so  distrained  as  aforesaid,  the  said 

defendant  then  being  sheriff  of ,  afterwards,  to  wit,  on  the  day  and 

year  last  aforesaid,  at,  S^c.  (yenus)  aforesaid,  at  the  prayer  of  the  said  E. 
F.  replevied  and  made  deliverance  of  the  said  last-mentioned  goods  and 
chattels  to  the  said  E.  F.  And  afterwards,  to  wit,  at  the  county  court  of 
the  said  defendant,  as  such  sheriff  as  aforesaid,  duly  holden  at,  8^c.  afore- 
said, on,  .&c.  aforesaid,  before  certain  then  suitors  of  the  same  court,  the 
said  E.  F.  did  not  duly  appear  at  the  same  court,  and  then  and  there 
prosecute  with  effect  his  suit  by  him  before  then  conmienced  in  the  same 
county  court  against  the  said  plaintiff  for  the  taking  of  the  said  goods 
and  chattels  as  last  aforesaid  ;  and  it  was  thereupon  then  and  there  duly 
considered  in  and  by  the  same  court,  that  the  said  plaintiff  should  have 
a  return  of  the  said  last-mentioned  goods  and  chattels  ;  as  by  the  remem- 
brance and  proceedings  thereof  still  remaming  in  the  said  court  more  fully 
appears.     And  the  said  plaintiff  further  saith,  that  the  said  defendant  so 

being  sheriff  of  the  county  of at  the  time  of  the  causing  the  said 

last-mentioned  goods  and  chattels  to  be  replevied  and  delivered  to  the 
said  E.  F.  as  aforesaid,  not  regarding  his  duty  as  such  sheriff,  nor  the 
Statute  in  that  *case  made  and  provided,  but  contriving,  and  wrongfully  [*754] 
and  unjustly  intending  to  injure,  prejudice,  and  aggrieve  the  said  plaintiff 
in  that  behalf,  and  to  deprive  him  of  the  benefit  of  the  said  last-mention- 
ed distress,  did  not  nor  would,  before  the  replevying  and  delivery  of  the 
said  last-mentioned  goods  and  chattels  so  distrained  as  last  aforesaid,  to 
the  said  E.  F.  take,  in  the  name  of  the  said  defendant,  so  being  sheriff  as 
aforesaid,  of  the  said  E.  F.  and  two  responsible  persons,  a  bond  in  double 
the  value  of  the  said  last-mentioned  goods  and  chattels  so  distrained  as 
last  aforesaid,  such  value  being  ascertained  by  the  oath  of  one  or  more 
credible  witness  or  witnesses  not  interested  in  the  said  last-mentioned  goods 
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voT  TAK-  and  cbatteb,  or  dbtress,  and  conditiooed  for  the  prosecuting  the  suit  of  le- 
'pL^viH *  plevin  of  the  said  E.  F.  with  effect  and  without  delay,  and  for  duly  re- 
BoffD.  turning  the  said  last-mentioned  goods  and  chattels,  in  case  a  return  thefe- 
of  should  be  awarded  before  the  deliverance  of  the  said  last-mentioDed 
dbtress  was  so  caused  to  be  made  to  the  said  E.  F.  as  last  aforesaid,  u 
the  said  defendant,  according  to  the  form  of  the  Statute  ought  to  have 
done  ;  but  the  said  defendant,  so  being  sheriff  of  the  county  of— -* 
aforesaid,  then  and  there  wholly  neglected  so  to  do,  nor  hath  the  said  last- 
mentioned  arrears  of  rent,  or  any  part  thereof,  been  paid  or  satisfied  to  the 
said  plaintiff,  nor  hath  the  said  E.  F.  hitherto  answered  to  the  said  plain- 
tiff for  the  value  of  the  last-mentioned  goods  and  chattels  so  distrained  as 
last  aforesaid,  or  any  or  either  of  them,  or  any  part  thereof.  By  means, 
&;c« — [Conclude  as  in  the  first  countJ) 


FOE  TiK-       [Proceed  as  in  the  form^  ante,  750,  to  the  asterisk^  752,  and  then  « 
"?c'i  ekV"  foUows  : J — ^And   on   the   contrary  thereof,  the  said  defendant  wrongfuDj 
PLKDOEB.  and  unjustly,  before  the  replevying  and  delivery  of  the  said  [cattle,]  goodS) 
Fortak-     and  chattels  as  aforesaid,  to  wit,  on,  &cc.  at,  &c.  (venue)  aforesaid,  did 
ficient       take,  in  the  name  of  the  said  defendant,  as  such  sheriff  as  aforesaid,  of  the 
pledget     said  E.  F.  and  other  persons,  to  wit,   G.  H.  and   L  K.    (y)   a  certain 
in  rz?        bond,  conditioned  {z)  for  the  prosecuting  the  said  suit  of  the  said  E.  F« 
with  effect,  and  for  duly  returning  the  said  [cattle,]  goods,  and  chattels, 
so  distrained  as  aforesaid,  in  case  a  return  thereof  should  be  adjudged,  ai 
a  bond  taken  in  pursuance  of  the  said  Statute  ;  nevertheless  the  said  plain* 
tiff  in  fact  saith,  that  the  said  G.  H.  and  I.  K.  so  taken  as  sureties  ai 
aforesaid,  at  the  time  of  their  becoming  pledges  and  sureties  in  that  be- 
half as  aforesaid,  were  not  good,  able,  sufficient,  or  responsible  suratitf 
for  prosecuting  the  said  suit  with  effect,  or  for  duly  returning  the  said  [at- 
tle,]  goods,  and  chattels  so  distrained  as  aforesaid,  in  case  a  return  thereof 
should  be  adjudged  ;  but  the  said  G.  H.  and  I.  K.  at  the  time  of  their 
becoming  such  sureties  as  aforesaid,  were,  and  each  of  thena  was,  and  e^ 
er  since  hath  been,  and  still  are,  wholly  insufficient  for  that  purpose,  nor 
have  the  said   [cattle,]  goods,  and  chattels,  or  any  or  either  of  them,  or 
any  part  thereof,  as  yet  been  returned,  to  the  said  plaintiff,  nor  have  the 
said  arrears  of  rent,  or  any  part  thereof,  been  as  yet  paid  or  satisfied  to 
the  said  plaintiff,  nor  hath  the  said  judgment  been  yet  in  any  way  satis- 
fied, nor  hath  the  said  E.  F.  hitherto  answered  to  the  said  plaintiff  for  the 

(z)  See  other  forms,  1  Mall.  215.— Mod.  aaiy.    A b  to  the  damans,  lee  1  CbH.C^< 

Ent.  215.— Lil.  £nt.  37.-4  T.   R.  433.—  Stat.  675,  note.    3  Itiog.  56.-5  B.  4  C 

Gilb.  Rep.  24.-3  Ring.  50  ;  see  the  note,  290.— 4  T.  R.  433.    2  Hen.  Bla.  547.   The 

ante,  750,  n.  6,  and  2  Hen.  Bla.  36,  547.  sareties  in  the  bond  may  be  witnetKt  to 

If  the  sureties  were  apparently  responsible  prove  whether  thej  were  suffieicot  or  sot, 

at  the  time  they  were  taken,  the  sheriff  is  1  Saund.  195.    5  Taunt.  225. 

not  liable,  5  Taunt.  225.— 1  Marsh.  27.-8  (y)  It  is  not  necessary  to  prove  tbe  exe- 

Moore,  27.     What   is  evidence  of  insuffi-  cution  by  the  sureties,  Ry.  &>  Moo.  C.  i*- 

ciency,  see  3  Stark.  168.    As  to  this  action,  V.  264  ;  afid  see  3  Stark.  C.  N.  F.  ^^-^ 

Cro.  Car.  11,  46— Sir  W.  Jones,  378.-2  Roscoe  on  £vid.  418.                               .. 

T.  R.  617.-1   Saund.  195.-2  Sel.   Prac.  (z)  Examine  with  the  bond  and  cofldi- 

175,  6.  7.    Some  forms  state  the  issuing  of  tion,  and  let  this  correspond, 
a  writ  rUomo  kabvid^^  bat  this  is  unnecea- 
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Talue  of  the  said  [cattle,]  goods,  and  chattels  so  distrained  as  aforesaid,  romTAx. 
or  any  or  either  of  them,  or  gny  part  thereof.     By  means  of  which  said  "j^^H'j^ 
premises  the  said  plaintiff  hath  been  and  is  wholly  deprived  of  the  said  plbo«u. 
[cattle,]  goods,  and  chattels,  and  of  the  benefit  of  the  said  distress,  and  of 
the  means  of  satisfying  the  said  arrears  of  rent,  and  the  said  costs  and 
charges  by  him  in  and  about  his  suit  in  that  behalf  expended,  and  in  and 
about  the  endeavoring  to  obtain  a  return  of  the  said  [cattle,]  goods,  and 
chattek,  to  wit,  at,  &c.  (venue)  aforesaid. — [A  cotuU  may  be  added  for 
not  taking  sureties  generfiUy.] 

*[As  in  the  count  for  an  escapey  ante,  737,  to  the  end  of  the  statement    [*755] 
of  the  arrest,  and  then  proceed  as  follows:] — ^And  the  said  plaintiff  in  ^'*'?"*.|. 
fact  further  saith,  that  the  said  E.  F.  being  so  arrested  and  in  the  custody  f^^  ^^i  ^^ 
of  the  said  defendant,  so  being  such  sheriff  as  aforesaid,  under  and  by  tiipiDga 
virtue  of  the  said  writ,  for  the  cause  aforesaid,  the  said  defendant,  as  such  ^il  ^^d, 
sheriff,  afterwards,  and  before  the  return  of  the  said  writ,  [or  "  precept,"]  ne,  o.  16. 
to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  (venue)  aforesaid,  took  ■•  90  (•). 
bail  for  the  appearance  of  the  said  E.  F.  in  the  said  court  of  our  said 
lord  the  king,  before  the  king  himself,  at  the  return  of  the  said  writ  [or 
*^  precept,"]  according  to  the  form  of  the  statute  in  such  case  made  and  pro- 
vided, and  on  that  occasion  the  said  defendant,  so  being  such  sheriff  as 
aforesaid,  then  and  there,  to  wit,  on  the  day  and  year  last  aforesaid,  at, 
&c.  (venue)  aforesaid,  took  of  tlie  said  E.  F.  and  two  other  persons,  as 
his  sureties  or  bail,  according  to  the  form  of  the  said  Statute,  a  certain 
writing  obligatory,  commonly  called  a  bail  bond,  in  the  penal  sum  of  £ — 
lawful  money  of  Great  Britain,  conditioned  for  the  appearance  of  the  said 
E.  F.  at  the  time  and  place  aforesaid,  to  answer  to  the  said  plaintiff  in 
the  plea  and  bill  aforesaid  ;  and  the  said  plaintiff  in  fact  further  saith,  &c. 
[state  the  non-appearance  of  the  party  arrested,  and  the  consequent  for- 
Jeiture  of  the  bail-bond  (b),  as  ante,  449,  and  then  proceed  as  follows  :] 
— And  although  the  said  plaintiff,  [by  G.  H.  his  lawful  attorney  in  that 
behalf,]  did  (c)  afterwards,  and  whilst  the  said  defendant  was  such  sheriff 
as  aforesaid,  to  wit,  on,  &c.  (day  of  request  to  assign,  or  about  it)  at,  &c. 
(venue)  aforesaid,  request  the  said  defendant  to  assign  the  said  writing  ob- 
ligatory to  the  said  plaintiff,  *in  the  said  action,  according  to  the  form  of   [^57] 
the  Statute  in  such  case  made  and  provided  ;  and  although  the  said  plain- 
tiff was  then  and  there  ready  and  willing,  and  then   and  there  offered  to 
pay  to  the  said  defendant  the  costs  payable  to  the  said  defendant  in  that 
behalf,  according  to  the  form  of  the  said  last-mentioned  Statute :  yet  the 
said  defendant,  so  being  such  sheriff  as  aforesaid,  not  regarding  the  duty 
of  his  said  office  as  such  sheriff,  nor  the  Statute  in  such  case  made  and 

(a)  Though  an  action  cannot  be  eapport-  has  taken  a  bail  bond,  it  is  advieable  to  de- 
ed against  the  eheriff  for  not  taking  a  bail  mand  an  aasignment,  and  to  add  thia  count 
bond,  or  fur  taking  insufficient  sureties  by  to  those  for  an  escape,  and  not  taking  the 
the  plaintiff  in  the  suit,  (see  Tidd's  Prac.  defendant,  as  ante,  737,  740  ;  see  5  Taunt. 
9th  edit.  2*A  and  2  Saund.  61.  (/),  yet  if  a  325. 

bond  be  taken,  the  sheriff  is,  bj  the  4  Anne,  (6^  This  statement  does  not  appear  to  be 

c.  16- B.   20,   bound,  on  the   requestor  the  absolutely  necessary,  as  the  bond  may  be 

plaintiff   or   his   attorney,   to  assign   such  assigned  before  it  is  forfeited,  Tidd's  rrac. 

bond  as  therein   mentioned,  and   if  he  re-  9lh  ed.  29i$;  and  see  the  words  of  the  stat- 

fuse  to  do  so,  he  is  liable  to  an  action  on  ute  4  Anne,  c  16.  s.  20. 

the  case,  7  T.  R.  122.— 2  Saund.  61  a  ;  and  (e)  See  the  words  of  the  statute  4  Anne, 

if  there  be  any  doubt  whether  the  sheriff  e.  46.  s.  20. 
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ptOFided,  but  contriving,  and  wrongfully  and  unjustly  intendbg  to  injurs 
the  said  plaintiff  in  this  behalf,  and  to  binder  and  prevent  him  from  briog- 
M>«9*  iftg  any  action  or  actions  on  the  said  writing  obligatory,  and  to  deprive 
him  of  the  means  of  recoveiring  the  damages  [if  in  debt,  say  ^^  debt  aod 
damages/'J  aforesaid,  did  not  nor  would,  at  the  said  time  when  he  was  ao 
requested  as  aforesaid,  assign  the  said  writing  obligatory  to  the  said  plaio- 
tiff  (d)y  but  on  the  contrary  thereof  then  and  there  wlK>lly  neglected  and 
refused,  and  hath  from  thence  hitherto  wholly  neglected  and  refused  so  to 
do,  and  by  means  of  the  premises  last  aforesaid,  the  aaid  frfaintiff  bath 
been  and  is  hindered  and  prevented  from  bringing  any  action  or  aclions 
on  the  said  writing  obligatory,  and  hath  been  and  is  deprived  of  the 
means  of  recovering  the  said  damages  [or  if  in  debt  say  '^  debt  and  da- 
mages,"] and  is  likely  to  lose  the  same,  to  wit,  at,  &c.  (i^entie)  aforesaid. 
— [If  it  be  doubtful  whether  a  bail  bond  was  tcJcenj  add  a  comU  for  an 
escape^  as  ante,  737 ;  see  1  T.  R.  109.] 


FOR  WOT        YoT  that  whereas  the  said  plaintiff,  before  the  committing  of  the  grier- 

suBp<Bi«A.  ances  by  the   said  defendant,  as   hereioafler  mentioned,  to   wit,  in 

Against  a  Term,  in  the year  of  the  reign  of  our  lord  the  now  king,  in  the  court 

who  had     ^^  ^^^  ^^^  ^^^  ^^^  '^^^S'  before  the  king  himself,  [or  if  in  C  P.  "be- 
been  sery-  fore  his  majesty's  justices,"]  at  Westminster,  impleaded  one  £.  F.  in  a 
ed  with  a    certain  plea  of  [trespass  on  the  *case]  to   the   damage  of  the  said  plain- 
eum'iot^     ^^  ^^  ^ — '  ^"^  ^^^^  proceedings  were  thereupon  had  in  the  said  court 
neglect-     of  OUT  said  lord  the  king,  before  the  king  himself,  in  that  plea,  that  afte^ 
dlic^thr'  ^*"^S'  ^  w*^»  *^  ^^^  sittings  at  Nisi  Prius,  holden  in  .[the  Great  Hall  of 
papers       Pleas,  commonly  called  Westminster  Hall,  at  Westminster,]  on,  &c.  bo* 
mention-    fore  the   Right  Honorable  Charies  Lord  Tenterden,  then  and  still  being 
sabpcBna    ^^^^^  justice  of  our  said  lord  the  king,  a  certain  issue  before  then  joined 
whereby'    in  the  said  plea,  between  the  said  plaintiff  and  the  said  E.  F.  in  due  man- 
the  plain-  n^r  came  on  to  be  tried  by  a  jury  of  the  country,  then  and  there  chosen, 
nonsuUed  tried,  and  sworn  for  that  purpose,  to  wit,  at,  fc-c.  (venue).     And  whereas, 
(e).            before  the  trial  of  the  said  issue,  and  also  before  the  committing  of  the 
[^58]    grievances  by  the  said  defendant  heremafter  next  mentioned,  to  wit,  od, 
&c.  at,  &c.  (venue)  the  said  plaintiff  prosecuted  out  of  the  court  of  our 
said  lord  the  king,  before  the  king  himself,  his  said  majesty's  writ  of  sub- 
poena, directed  to  [G.  H.,  I.  K.,  and]  the  said  defendant,  by  which  said 
writ  our  said  lord   the  king  commanded   [the  said  G.  H.,  I.  K.,  and]  the 
said  defendant  (/),  that  all  other  things  being  set  aside,  and  leaving  every 
excuse,  he   [or  they]  should  appear  in  his  proper  person   [or  their  pioper 
persons  respectively,]  before  the  said  Charies  Lord  Tenterden,  the  said 
chief  justice  of  our  said  lord  the  king,  assigned  to  hold  pleas  in  bis  said 
majesty's  court  at  Westminster  Hall,  in  the  county  of  Middlesex,  on 

(d)  Or  if  the  assigrnment  were  not  snflB-  that  statute,  if  it  has  been  previoBsljr  •»• 
cient,  state  **  by  indorsing  the  same,  dec."  sessed  by  the  court,  out  of  which  tlie  pro- 
as  in  4  Anne,  c.  16.  a.  20.  cess  issued,  Dougl.  561.    ifo  action  li<^t  on* 

(e)  iSee  9  East,  473.  This  action  lies  at  less  the  cause  has  been  called  and  jvry 
common  law,  Dougl.  561.  The  party  may  sworn,  Peake,  60. — 13  East,  15.— Vide  3  U* 
proceed  by  action  founded  on  the   statute  5  &  A.  598  — 3  Moore,  579,  222. 

Eliz.  c.  9.  8.  12.  for  the  penalty  of  10/.,  and        (/)  Set  out  the  subposna  in  iU  teroM. 
also  for  the  further  recompense  given  by 
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then  next,  that  is  to  say,  on  the  — —  day  of ,  by  nine  o*  clock  of  the    '«*  ^o* 

forenoon  of  the  same  day ;  and  that  [the  said   G.  H.,  I.  K.,  and]  the  said  gJliJi'^^ 
defendant,  [or  either  of  them,]  should  produce  and  show  forth,  at  the  time 
and   place  aforesaid,  a  [certain  warrant  granted  to  ttiem,  or  one  of  them, 
by  the  then,  be.  upon  a  certain  writ  of  nan  omittas  testatum  fi.  fa,  issued 
out  and  under  the  seal  of  the  said  court  of  our  said  lord  the  king,  &c.  on 

or  about  the  13th  day  of  May  then  last,  between         ■  plaintiff,  and » 

defendant,  and  the  paper^writing  or  instruction  which  accompanied  the 
same  warrant,]  and  then  and  there  to  testify  and  show  all  and  singular 
those  things  which  they  knew  of  the  bill  of  exchange  therein  mentioned, 
warrant,  papers,  writings,  records,  and  ordinances,  might  report  of  and  con- 
cerning the  said  action  then  in  his  said  majesty's  court,  betwen  the  said 
A.  B.  plaintiff,  and  the  said  E.  F.  defendant,  of  a  plea  of  trespass  on 
the  case  on  the  plaintiff's  part,  and  at  the  said  day  by,  *a  jury,  fcc.  to  be  [•TSS] 
tried,  which  said  writ  the  said  plaintiff  afterwards,  and  before  the  commit- 
ting  the  grievances  by  the  said  defendant  as  hereinafter  mentioned,  to  wit, 
on,  be.  caused  to  .be  made  known  and  shown  to  the  said  defendant,  and 
then  and  there  caused  a  copy  to  be  left  with  the  said  defendant,  and  then 
and  there  paid  to  the  said  defendant  a  certain  sura  of  money,  to  wit,  the 
sum  of  one  shilling,  being  a  reasonable  sum  of  money,  for  his  costs  and 
charges  in  and  about  his  attendance  as  a  witness,  according  to  the  tenor 
of  the  said  writ  of  subpoena.  And  although  the  said  defendant,  in  part  obe* 
dience  of  the  said  writ  of  subpcBna,  did  afterwards,  to  wit,  on,  be.  at,  be. 
(venue)  appear  as  a  witness  on  the  trial  of  the  said  issue,  and  although  the 
said  defendant  could  and  might,  in  obedience  to  the  said  writ  of  subpoena, 
baye  produced  and  shown  forth  at  the  time  and  plape  aforesaid,  on  the 
said  trial  of  the  said  issue,  the  said  warrant,  and  the  said  papers,  writings, 
or  instructions,  so  mentioned  and  referred  to  in  the  said  writ  of  subpoena  as 
aforesaid,  and  thereby  so  required  to  be  produced  and  shown  forth  as 
aforesaid  ;  and  although  the  productk>n  and  showing  forth  of  the  said  war-* 
rant,  and  papers,  writings,  or  instructions,  were  material  evidence  for  the 
said  plaintiff  on  the  said  trial,  and  would  have  enabled  the  said  plaintiff 
to  have  obtained  a  verdict  on  the  said  issue  against  the  said  E.  F.,  to  wit, 
at,  be.  {venue)  aforesaid,  whereof  the  said  defendant  there  had  notice ; 
yet  the  said  defendant,  not  regarding  his  duty  in  that  behalf,  but  contriv* 
ing,  and  wrongfully  and  unjustly  intending  to  injure  the  said  plaintiff,  and 
to  deprive  hirp  of  the  benefit  of  the  same  evidence  on  the  trial  of  the  said 
issue,  and  thereby  to  prevent  him  from  obtaining  a  verdict  against  the  said 
E.  F.  thereon,  and  to  put  him  to  great  charges  and  expenses  of  his  mo- 
nies, did  not  nor  would,  at  the  time  and  place  aforesaid,  on  the  said  trial 
of  the  said  issue,  produce  and  show  forth  the  said  warrant,  papers,  writ- 
ings, or  instructions,  so  mentioned  and  referred  to  in  the  said  writ  of  sub 
poena  as  aforesaid,  although  the  said  defendant  was  then  and  there  solemn 
ly  called  upon  for  that  purpose,  and  had  no  lawful  or  reasonable  excuse  or 
impediment  to  the  contrary,  but  then  and  there  wholly  neglected  and  re- 
fused so  to  do,  and  by  reason  thereof  the. said  plaintiff  was  then  and  there 
forced  and  obliged  to  become,  and  was  then  and  there,  nonsuited  in  the 
said  action.     And  such  proceedings  were  thereupon  had,  that  afterwards, 

to  wit,  in Term,  in,  be.  it  was  adjudged  in  and  by  the  said  court 

that  •the  said  E.  F.  should  recover  against  the  said  plaintiff  £ — ,  for  his    [•TSO] 
costs  and  charges  by  him  laid  out  in  and  about  Jbkidafiuise  in  that  behalf, 
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vom  voT  as  by  the  record  and  proceedings  thereof  more  fully  appears ;  by  means 
MwoMA.  ^^  which  said  several  premises  he  the  said  plaintiff  was  not  only  forced 
and  obliged  to  pay,  and  did  necessarily  pay,  the  said  E.  F.  the  said  sum 
of  £ — ,  so  recovered  against  him  as  aforesaid,  but  was  also  greatly  hin- 
dered and  delayed  in  the  recovery  of  his  damages  in  the  plea  aforesaid  ; 
and  was  forced  and  obliged  to  expend,  and  did  necessarily  expend,  di- 
vers other  sums  of  money,  in  the  whole  amounting  to  a  large  sum  of 
money,  to  wit,  the  sum  of  £ — ,  in  and  about  the  prosecuting  the  said 
suit,  and  was  and  is,  by  means  of  the  premises,  otherwise  greatly  injured 
and  damnified,  to  wit,  at.  Sec.  (venue)  aforesaid. — [Another  count  may  be 
added  more  general.] 


ivFmiva-       [Commencement  as  ante,  596.] — ^For  that  whereas  the  said  plaintiff,  be* 
'iuobt/.*  ^^^  ^^^  ^^  ^^^  ^^  ^^  ^®  committing  of  the  grievances  by  the  said  de- 

On  the  54  fendant  [in  this  and  the next  succeeding  counts]  hereafter  mention- 

Geo.  3.  o.  ^d^  ^as  the  [author  and  (A))  proprietor  of  the  copy-right  of  and  in  a  cer- 
frinffing  *  ^^  book,  &cst  published  within  twenty-eight  years  last  past,  to  wit,  a  cer- 
thecopy-  tain  book,  intituled,  &c.  [set  forth  the  title  accurately.] — ^And  the  said 
b^'k  (  )  pl^ntiff  so  being  the  [author  and]  proprietor  of  the  said  book  as  aforesaid, 
r«7g2l  ^^  ^^^^  plain tifi^  before  the  time  of  the  committing  of  the  grievances 
hereinafter  *next  mentioned,  had  printed  and  published  for  sale,  divers,  to 

wit, copies  thereof,  to  wit,  at,  &c.  ^(yenue)  ;  yet  the  said   defendant 

well  knowing  the  premises,  but  contriving,  and  wrongfully  and  injuriously 
intending  (i)  to  injure  the  said  plaintiff,  and  to  deprive  him  of  the  profits, 
emoluments,  and  advantages,  which  he  might  and  otherwise  would  have 
derived  and  acquired  from  the  sale  of  the  said  book,  and  also  to  deprive 
him  of  benefit  of  his  said  copyright,  heretofore,  and  after  the  passing 
of  a  certain  act  of  parliament  made  and  passed  in  the  54th  year  of  the 
reign  of  his  late  Majesty  King  George  the  third,  intituled  *'  Aji  act  to 
amend  the  several  acts  for  the  encouragement  of  learning,  by  securing  the 
copies  and  copyright  of  printed  books  to  the  authors  of  such  books  or  their 
assigns,"  to  wit,  on,  S^c.  and  on  divers  other  days  and  times  between  that 
day  and  the  day  of  exhibiting  this  bill  [or  if  in  C.  P.  or  by  original^ 
^'  before  the  commencement  of  this  suit,"]  to  wit,  at,  &c.  (venue)  aforesaid, 
wrongfully  and  injuriously,  and  without  the  consent  of  the  plaintiff  or  of 
any  other  proprietor  of  the  said  copyright  of  and  in  the  said  book,  first 

^)  See  a  form  on  the  8  Anne,  c.  19.  in  for  infringing  the  copyright  of  an  immonl 

prior  editions  of  this  work.     See  the  stat-  publication,  5  D.  C.   173.  2  T.  d&  P.  163. 

utes  8th  Anne,  c.  19.  s.  1.— 41  Geo.  3.  c.  See  other  declarations,  7  T.  R.  620.^2  Bla. 

107,  and  the  54  Geo.  3.  c.  156,  (which  ex-  Com.  407.— 2  Wood.  Vin.  Lee.  3U2  to  396. 

tends  the  copyright  to  twenty ^ight  years,  — 8  Wentw.  Index,  xxxii.  Lil.  67. — 7  T.  R. 

and  during  the  life  of  the  author,  and  gives  620. — 1  Campb.  94. — 2  Campb.  27. — 1  East, 

a  special   action  on  the  case    and  double  358. — 4   Burr.  2S0b, — 19  Ms.  Mr.  J.  Ash- 

costs,)   1   Chit.    Col.    Stat.   18t,   188,  and  hurst's  Paper  Books,  321.    To  enable  an 

notes.  .  As  to  the  law  of  copyrights,  Slc.  assignee  to  sue,  the  assignment  must  have 

see  Godson  on  Patents. — ^2  Chit.  Com.  Law,  been  in  writing,  4  Campb.  8.    3  M.  &  S. 

240,  dio. — An  action  lies  at  common  law,  7. — 2  B.  &  C.  toI. 

7  T.  R.  627.— 1   Campb.  97,  n.  a.    An  ae-  (k)  If  the   plaintiff  was  not  the  aathor, 

tion   lies  to  recover  damages  for  printing  omit  the  words  *<  author  and." 

the  new  corrections  and  editions  to  an  old  (t)  This  allegation  is  immaterial,  see  1 

work,  1  East,  359.    Aa  MtioB  does  not  lie  Campb.  98. 
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had  and  obtained  in  writiDg  (A:)  printed  and  reprmted^  to  Vit, copies  ««»»«»•- 

of  the  said  book,  and  contrary  to  the  said  Statute  in  such  case  made  and  "]^^^ts.' 
provided  by  means  whereof  the  said  plaintiff  hath  been  greatly  injured, 
and  bath  been  hmdered  and  prevented  from  selling  divers,  to  wit,  — — 
copies  of  his  said  book,  and  his  said  copyright  therein  bath  been  and  is 
greatly  injured   and  damnified,  to  wit,  at,  &c.  (venue)    aforesaid.-— And  ^^?  f^, 
whereas  also  the  said  plaintiff  so  being  the   [author  and],  proprietor  of  the  expotiii|^ 
copyright  of  and  in  the  said  first*mentioned  book  as  aforesaid,  yet  the  said  ^  '^^^  ?■- 
defendant  well  knowing  the  premises,  but  contriving,  and  wrongfully  and  j^,     ^^ 
injuriously  intending  to  injure  the  said   plaintiff,  and  to  deprive   the  said 
plaintiff  of  the  profits,  emoluments,  and  advantages  which  he  might  and 
otherwise  would  have  derived  and  acquired  from  his  said  book,  and  also 
to  deprive  him  of  the   benefit  of  his  said  copyright  therein ;  heretofore, 
and  after  the  passing  of  the  said  Statute,  to  wit,  on  the  day  and  year  afore- 
said, and  on  the  said  other  days  and  times,  to  wit,  at,  be.  (venue)  afore- 
said, wrongfully  and  injuriously,  and  without  the  consent  of  the  said  plain- 
tiff, or  other  proprietor  of  the  copyright  of  and  m  the  said  book,  first  had 

and  obtained  in  writing,  sold  divers,  -to  wit,  copies  of  the  said  book, 

which  said  last-mentioned  copies  had  before  that  time  been  wrongfully  and 
injuriously,  and  without  the  consent  of  the  said  plaintiff  or  other  proprie- 
tor of  the  copyright  of  and  in  the  said  book,  first  had  and  obtained  in 
writing,  printed  and  reprinted,  and  which  the  said  defendant  at  the  times 
aforesaid,  well  knew,  and  contrary  to  the  form  of  the  Statute  in  such  case 
made  and  provided,  and  thereby  the  said  plaintiff  hath  been  greatly  in- 
jured and  damnified  ;  and  thereby  the  said  plaintiff  bath  been  hindered  and 

prevented  from  selling  divers,  to  wit,  copies  of  his  said  book,  and 

his  copyright  therein  hath  been  greatly  injured  and  damnified,  to  wit,  at, 
&c.  (venue)  aforesaid. 

[Add  other  anmtSy  as  the  case  may  suggest,  tohich  may  be  a  third  count  Other 
Kke  the  second,  omitting  the  word  sold,  and  saying,  "  published ;"  a  ®®"°**- 
fourth  count  like  the  second,  ommiting  the  word  sold,  and  saying,  "  ex- 
posed to  sale;"  a  fifth  count  like  the  second,  ommitting  the  word  sold  and 
saying,  ''  caused  to  be  sold  ;"  a  sixth  amnt  like  the  second,  ommitting  the 
word  sold,  and  saying,  '^  caused  to  be  published ;"  a  seventh  count  like  the 
second,  ommitting  the  word  sold,  and  saying,  '^  caused  to  be  exposed  to 
sale  ;"  an  eighth  count  like  the  second,  ommitting  the  word  sold,  and  «ay- 
ing,  '^  had  in  his  possession  for  sale  ;"  add  also  counts  similar  to  these,  omtt" 
ting  the  averment  of  plaintiff 's  being  the  author,  and  only  stating  him  to 
be  the  proprietor.  But  the  case  may  not  require  all  these  counts,  and  the 
Pleader  should  select  only  those  most  applicable*] 

For  that  whereas  the  said  plaintiffs,  before  and  at  the  time  of  the  com-  On  54 
mitting  the  grievances  hereinafter  mentioned,  were  the  proprietors  of  the  i^'f^^'i' 
copyright  of  and  in  a  certain  book,  being  a  musical  composition,  called  fringiog 
"  Vive  Henri  Quatre,  the  celebrated  National  French  Air,  with  an  Intro-  the  copy- 
duction  and  eight  Variations  for  the  Piano-forte,"  first  printed  and  pub-  muticiil  * 

eompoii 

(k)  The  declantioDt  do  not  nraallj  neg-    C.  861.— 4  D.  &  R.  598,  S.  C. ;  tee  that  ^  ' 

ative  a  written  licenae,  7  T.  R.  620.  caae.    See  alio  2  B,  &  A.  S»8. 

(/)  This  was  the  lorm  adopted  in  S  B.  & 


in* 
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ivrmiffa*  luhed  within  feiirteeli  yean  last  past,  to  wit,  at  Westminster,  in  the  coqq« 
'  BioHM.'  ^7  ^^  Middlesex,  yet  the  defendant  well  knowing  the  premises,  but  con- 
Uiving,  and  ^fraudulently  intending  to  injure  and  aggrieve  the  said  plain- 
ti&  in  this  behalf,  heretofore,  and  after  the  passing  of  a  certain  act  of  par- 
liament made  and  passed  in  the  54th  year  of  the  rrign  of  his  late  Majesty 
King  George  the  Third,  intituled  ''  An  Act "  be*  [here  $€t  forth  the  ikk 
of  the  acty  which  see^  ante,  761,]  to  wit,  on  the  26th  day  of  Januaiy,  A. 
D.  1822,  and  on  divers  other  days  and  times  between  that  day  and  the 
day  of  exhibiting  the  bill  of  the  said  plaintifl^  against  the  said  defendant, 
to  wit,  at  Westminster  aforesaid,  in  the  county  aforesaid,  knowingly,  and 
wrongfully,  and  injuriously,  and  without  the  consent  of  the  said  plaintifi, 
so  being  the  proprietors  of  such  copyright  as  aforesaid,  of  and  in  such 
book,  first  had  and  obtained  in  writing,  printed  and  caused  to  be  pristed 
divers,  to. wit,  2000  copies  of  the  said  book  of  the  said  plaintifi,  by  means 
whereof  the  said  plaintiffs  have  been  and  are  greatly  injured,  aggriered, 
and  damnified,  to  wit,  at  Westminster  aforesaid,  in  the  county  aforesaid. 

For  in-  [Commencement  as  ante,  596.] — ^Fer  that  whereas  the  said  plaintiff,  at- 

fringing     ter  the  24th  day  of  June,  in  the  year  of  our  Lord   1777,  mentioned  in  a 

right^o/a  certain  act  of  parliament  made  and  passed  in  the  17th  year  of  the  reign 

print  (m).  of  our  lord  the  late  King  George  the  Fourth,  to  wit,  on,  &c.  and  before 

was,  and  from  thence  hitherto  hath  been,  and  still  is,  the  proprietor  ofcer^ 

tain  prints,  which  had  been  heretofore  etched  in  Great  Britain,  that  is  to 

say,  of  a  certain  print,  intituled  ',  and  of  a  certain  other    print,  inti* 

tuled        '  ,  and  of  a  certain   other   print,  intituled .     And   the  said 

plaintiff,  during  all  the  time  aforesaid  had,  and  was  lawfully  entitled  to 
and  still  hath,  and  is  lawfully  entitled  to  the  sole  right  and  liberty  of  print- 
ing and  reprinting  the  said  prints,  to  wit,  at.  Sec.  (ventie)  aforesaid ;  yet 
the  said  defendant,  well  knowing  the  premises,  but  disregarding  the  Sta- 
tute in  such  case  made  and  provided,  and  contriving,  and  wrongfuUy  and 
unjustly  intending  to  injure  the  said  plaintiff,  so  being  the  proprietor  of  tba 
[•764]  said  prints  as  aforesaid,  after  the  said  24tb  *day  of  June,  A.  D.  1777, 
aforesaid,  and  whilst  the  said  plaintiff  was  such  proprietor  of  *thesaid 
prints  as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  and  on  divert 
other  days  and  times  between  that  day  and  the  day  of  exhibiting  this  bill 
[or  if  in  C.  P.  or  by  original,  say,  "  the  day  of  the  conamencemeot  of 
this  suit," J  to  wit,  at,  &c.  (venue)  aforesaid,  did  publish,  and  cause  and 

procure  to  be  published,  divers,  to  wit, copies  of  each  of  the  said 

prints,  whereof  tiie  said  plaintiff  so  was  the  proprietor  as  aforesaid,  without 
the  consent  of  the  said  plaintiff,  and  against  his  will.  By  means  of  tbe 
committing  of  which  said  last-mentioned  grievances  the  said  plaintiff  hath 
been  and  is  greatly  injured  in  his  said  property  in  the  said  prints,  and 
hath  lost  and  been  deprived  of  divers  great  gains  and  profits  which  he 
would  otherwise  have  derived  and  acquired  by  the  printing  and  selling  of 
the  said  prints,  to  wit,  at,  be.  (ventu)  aforesaid. 

(m)  See  the  statotes  8  Geo.  9.  o.  13.  •.  1.  ute,  whieh  givea  damages  and  donble  eotli. 

—7  Geo.  3.  c.  48.— 17   Geo.   3.  c.  57.— 1  As  to  the  declaration,  see  5  T.  R.  41.— See 

Chit.  Col.  SUt.   192,  and  notes,  observed  1  Campb.  94.-2  Id.   25.    11   East,  344- 

uponinST.   R.  41.— 7  T.  R.  625.    3  Wils.  Sees  form  of  pirating  a  book,  3   Caapb. 

60.— 4  Bing,  234.-2    Bla.  Com.    407.--8  111.- ForUw,  see  Godson  on  PateDU.-S 

Woodd.    Vin.  Leo.  392  to  396.    The  as-  Chit.  Com.  Law,  S5S.--5  B.  &  A.  737. 
signee  of  a  print  maj  sue  on  the  last  atat- 
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And  whereas  also  whilst  the  said  plaintiff  was  the  pioprietor  of  the  iirvmm- 
said  prints  as  aforesaid ;  the  said  defendant  well  knowing  the  prenoises,  ^^^^^^^J' 
but  conb*iving,  and  wrongfully  and  injuriously  intending  to  injure  the  said  Second 
plaintiff,  so  being  the  proprietor  of  the  said  prints. — [Same  as  the  above  c9vmU 
count  from  the  asterisk  to  the  end^  but  stating  only  that  the  defendant 
'<  exposed  to  sale,  &c."] 


[Commencement  as  ante,  596. J — ^Forthat  whereas  the  said  A.B.  (the pa*   ikfhim- 
tentee)  before  and  at  the  time  of  making  the  letters  patent,  and  of  the  com-  ^^rmum 
mitting  of  the  grievances  by  the  said  defendant  as  hereinafter  mentioned,  For  the  in. 

was  the  true  and  first  inventor  of  a  certain [describing  the  invention  fringment 

concisely  as  in  the  patent,]  to  wit,  at,  fac.  (t;ent£€)  and  thereupon  our  said  J^n* '^7 
lord  the  king,  heretofore,  to  wit,  on,  &c.  at,  he.  (venue)  aforesaid,  by  his  patentee 
letters  patent  ^bearing  date  at  Westminster,  the  day  and  year  aforesaid,  *°<^  •■• 
under  the  great  seal  of  England,   [or,  "  the  United  Kingdom  of  Great  ''Mrrgsi 
Britain  and  Ireland,"  according  to  the  fact,]  (and  which  said  letters  pa-    *•        ^ 
tent  the  said  plaintiffs  now  bring  here  into  court  (o),)  reciting  that,  inc. 
[Here  set  forth  the  recital,  the  grant  of  the  patent,  and  the  condition  as  to 
enrolling  a  specification,  and  those  clauses  which  prohibit  others  from  ex- 
ercising it ;  if  the  recital  be  long  it  should  be  omitted,] — As  by  the  said 
letters  patent,  reference  being  thereunto  had,  will,  amongst  other  things, 
more  fully  and  at  large  appear.     [Here  set  forth  the  performance  of  the 
conditions  in  the  patent,  which  may  be  thus,  mutatis  mutandis :] — And  Enrol- 
tbe  said  plaintiffs  furtlier  say,  that  the  said  A.  B.  (the  patentee)  did  after-  JJg°*°^-, 
wards,  to  wit,  on  he,  at,  be.  (ventte)  aforesaid,  in  pursuance  of  the  said  fieation 
proviso,  and  of  the  said  letters  patent,  by  an  instrument  in  writing  under  (P)- 
his  hand  and  seal,  particularly  describe  and  ascertain  the  nature  of  his 
said  invention,  and  in  what  manner  the  same  was  to  be  and  might  be  per- 
formed, and  did  afterwards,  and  within  one  calender  month  next  and  im- 
mediatly  after  the  date  of  the  said  letters  patent,  to  wit,  on,  &c.  cause 
the  said  instrument  in  writing  to  be  enrolled  in  his  said  Majesty's  High 
Court  of  Chancery,  at  Westminster,  in  the  county  of  Middlesex ;  as  by 
the  record  of  the  said  instrument  in  writing  now  remaining  of  record  in 
the  said  High  Court  of  Chancery,  more  fully  appears  (q). — And  the  said  AttigB- 
plain tiffs  further  say,  that  the  said  A.  B.  (the  patentee)   afterwards,  and  "*  g  Jf  ^ 
before  the  committing  of  the  several  grievances  hereinafter  mentioned,  to  maiety  of 
wit,  on,  &c.  at,  &c.  (venue)  aforesaid,  by  a  certain  indenture,  then  and  ^^\l?^' 
there  made  between  the  said  A.  B.  of  the  one  part,  and  the  said  C.  D.  i> 
of  the  other  part,  which  said  indenture,  sealed  with  the  seals  of  the  said 
A.  B.  and  C.  D.  respectively,  they  the  -  said  plaintiffs  now  bring  here  in- 
to court,  the  date  whereof  is  the  day  and  year  last  aforesaid,  for  the  con- 

(n)  These  parties    may  join  where    the  192  to  212.     What  assignment  renders  the 

patentee  has  not  assigned  all  his   interest,  patent  void,  see  6  B.  &  C  169. 

2  Wils.  423.^2  Saund.  115,  116  a.— Ante,  (o)  As  to  the  profert,  see  1  T.  R.  149.— 

▼ol.  i.   16,  76. — As  to  the  law  relating  to  1  Saand.  9  h.  note  1. 

patents,  see   21  Jac.  1.  e.  3. — 1  Chit.  Col.  (p)    What  is   a  sufficient    specification, 

Stat.    ]97.— Bal.     Ni.    PH.   7th    edit.    75.  see  11  East,  101 —9    Chit.  Com.  Lsw,  198 

Com.  Dig.  Patent— 8  T.  R.  95.— 1    T.  R.  to  205,  and  cases   there  collected,  10  B.  A 

602.  2  Hen.  Bla.  463.-8  Went.  431,  and  C.  22. 

Id.   Index,  zzxii. — Oodson  on    Patents. —  (q)   Quejre  thi«  allegation,  see  8   Went. 

Dayies  on  Patents.    2  Chit.  Com.   Law,  430. 
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ivFRivo-    siderations  therein  mentioned,  did   amongst  other  things,  assign,  transfer, 

PATxrri.  *°^  ^®^  ^^^^  "°^  ^^®  ^^  ^'  ^'  ^^^  moiety  of,  &c. — [State  the  toaris  of 
the  assignment.]     As   by  the   said   indenture,  reference   being  thereunto 

["^66]  had,  will,  amongst  other  things,  more  fully  and  at  *large  appear.  And 
the  said  plaintiffs  further  say,  that  the  said  A.  B.  (the  patentee)  did  al- 
ways, from  the  time  of  the  making  of  the  said  letters  patent  as  aforesaid, 
until  the  making  of  the  said  indenture,  by  himself,  his  deputies,  servants, 
and  agents  in  that  behalf,  make,  use,  exercise,  and  vend  his  said  invention, 
to  wit,  at,  be.  {venue)  aforesaid,  [and  that  they  the  said  plaintifis  have 
always,  from  the  time  of  making  the  said  indenture  hitherto,  by  them- 
selves, their  deputies,  servants,  agents,  made,  used,  exercised,  and  vended 
the  said  invention,  to  their  great  advantage  and  profit,  to  wit,  at,  be. 
(venue)  aforesaid  (r).]  Yet  the  said  defendant,  well  knowing  the  pre- 
mises, but  contriving,  and  wrongfully  and  injuriously  intending  to  injure 
the  said  plaintiffs,  and  to  deprive  them  of  the  profits,  benefits,  and  advan- 
tages which  tbey  might,  and  otherwise  would  have  derived  and  acquired 
from  the  making,,  using,  exercising,  and  vending  of  the  said  invention, 
after  the  making  of  the  said  letters  patent  and  of  the  said  indenture,  and 
within  the  said  term  of  years  in  the  said  letters  patent  mentioned,  to  wit, 
on,  be.  and  on  divers  other  days  and  times  between  that  day  and  the  day 
of  exhibiting  this  bill,  \or  if  by  original,  or  in .  C.  P.  say,  "  the  day  of 
the  commencement  of  this  suit,"]  and  within  that  part  of  the  United 
Kingdom  of  Great  Britain  and  Ireland  called  England,  to  wit,  at,  be 
(venue)  aforesaid,  unlawfully  and  unjustly,  without  the  leave  or  license, 
and  against  the  will  of  the  said   plaintiffs,  or  either  of  them,  made  and 

sold  divers,  to  wit, in  imitation  of  the  said  invention  of  the  said  A. 

B.  (the  patentee)  as  aforesaid,  [in  breach  of  the  said  letters  patent,  and 
against  the  privilege  so  granted  to  the  said  A.  B.  (the  patentee)  and  his 
assigns  as  aforesaid,  whereby  the  said  plaintiffs  have  been  and  are  greatly 
injured  and  deprived  of  a  great  part  of  the  profits  and  advantages  which 
they  might  and  otherwise  would  have  derived  and  acquired  firom  the  said 
invention,  to  wit,   at,  be.  (ventu)  aforesaid  (s).] 

Second  And  the  said  plaintiffs  further  say,  that  the  said  [A.  B.  so  being  such  in- 

mnkinff"  ventor,  and  the  said  letters  patent  having  been  so  made  as  aforesaid,  and  the 
imiutioDf  said  instrument  in  writing  having  been  so  made  and  enrolled  as  aforesaid,  and 
of  the  in-  f\^Q  g^j^]  indenture  having  been  so  made  as  aforesaid,  and  the  said  invention 
having  been  so  made,  used,  exercised,  and  vended  by  the  said  plaintifis  as 
aforesaid,  the  said  (t)]  defendant  well  knowing  the  premises,  but  further 
contriving  and  intending  as  aforesaid,  after  the  making  of  the  said  letteis 
patent  and  of  the  said  indenture  and  within  the  said  term  of  years  in  the 
said  letters  patent  mentioned,  to  wit,  on  the  day  and  year  last  aforesaid, 
and  on  divers  other  days  and  times  between  that  day  and  the  day  of  ex- 
hibiting this  bill,  in  England  aforesaid,  to  wit,  at,  be.  (venue)  aJbresaid, 
unlawfully  and  unjustly,  and  without  the  leave  or  license,  and  against  the 

(r)  This  allegation  between  the  brackets  joyment  thereof^  to  toit, tU^  4^.  aforesaid" 
if  Bometimes  oiDitted.  (/)  The   aecond    and   aabaequent  coonts 

(s)  Sooietimes,  instead  of  the   averment  generally   commence   aa  abore,    with  this 

within   the   brackets,  the  form  runs  thus  :  summary  of  the  allegation  in  the  first  count 

**  and  tktreby  hindered   and   prevented  the  as  between  the  brackets,  but  the  staiemeAt 

said  dfl.  B.  in  the  sole  use,  exercise,  and  en-  may  be  omitted. 
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'Will  of  the  said  plaintifis,  made  divers,  to  wit, •on  the  said  improv*  wranro- 

ed  plan,  and  in  imitation  of  the  said  invention  of  the  said  A.  B.  in  breach  ^^^^^ 
of  the  said  letters  patent,  and  against  the  privilege  so  granted  to  the  said 
A.  B.  and  his  assigns  as  aforesaid.  Whereby  the  said  plaintiffs  have  been 
and  are  greatly  injured,  and  have  lost  and  been  deprived  of  divers  great 
gains  and  profits  which  they  might,  and  otherwise  would  have  derived 
and  acquired  from  the  said  invention,  to  wit,  at,  &c.  (venue)  aforesaid. 

The  other  counts  vary  from  the  second  only  in  the  insertion  of  the  foh  ^^^^^ 
lowing  wordsy  instead  of  the  words  in  italics :   Third  count,  '<  used  and  ^^^    ^^^ 
put  in  practice." — Fourth  cou/itj  "  did  counterfeit  the  said  invention,  and 
did  use  and   put  in  practice." — Fifth  count,  '<  did  imitate  the  said  inven- 
tion, and  did  use  and  put  in  practice." — Sixth  count,  ^^  did  imitate  in  part    [^767] 
the  said  invention,  and  did  use  and   put  in  practice." — ^Sorne  of  these 
counts  may  be  omitted  or  others  inserted,  according  to  the  facts  of  each 
particular  case. 


[  Commencement  as  ante,  596.] — ^For  that  whereas  the  said  plaintiff,  be-  noramn 
fore  and  at  the  time  of  the  committing  of  the  grievance  hereinafter  next  °*  JJJJJ**' 
mentioned,  was  the  owner  and  proprietor  of  divers  goods  and  chattels,  to  wit,  For  an'in- 
&c.  [here  specify  them  according  to  the  exact  description,  or  as  in  trover]  JW  ^ 
of  great  value,  to  wit,  of  the  value  of  £ —  and  which  said  goods  and  reremon- 
chattels  had  been  and  were,  before  then,  let  to  hire  to  one  E.  F.  for  a  ary  inter- 
certain  time  then  to  come  and  unexpired,  and  the  same  were  then  in  the  ^^^  • 
possession  of  the  said   E.  F.  under  and   by  virtue  of  the  said  letting,  to  poiMsncni 
wit,  at,  &c.  (venue).     Yet  the  said  defendant,  well  knowing  the  premises,  of « tenant 
but  contriving  and  wrongfully  and  unjustly  intending  to  injure,  prejudice  ^^^* 
and  aggrieve  the  said   plaintiff  in  hb  reversionary  interest  and  property  in 
the  said  goods  and  chattels,  and  to  deprive  him  of  the  benefit  and  advan- 

{u\  In  a  declaration    aetUed  by  a  y«ry  the  owner  to  maintain  trespaii  or  toTer, 

eminent   Pleader,   the  aecond  coant    was  nnleas  the  right  of  poaseasion  be  in  a  third 

eimilar  to  the  above   as  far  as  the  anterisk.  person,  at  the  time  of  the  injury  complain- 

except  that  it    omitted   the  words   in  that  ed  of ;  2  SaundT  47,  n.     Bat  if  the  right  of 

count  within  the  brackets.     At  the  asterisk  possession  be  in  such  third  persons,  the 

was  inserted  as  follows  :    *^wUk  certain  iwn'  fenerai  owner,  whose  reversionary  interest 

yrovemenU  on  the  construction  thereof  re-  has   been  prejudiced,  cannot  support  tres- 

Mpectiveiy^  which  were  then  and  there  intend-  pass  or  trover,  but  mukt  declare  specially  ; 

ad  to  imiiaU  and  resemble,  and  did  imitate  4  T.  R.  489.-7  Id.  9.— Ry.  ^  M.  C.  N.  P. 

and  resemble,  the  said  improvements  so  in-  99.      However,   in  the   case   of  trees    cut 

vented  by  the  said  A  B.  as  aforesaid,  where-  down  and  taken  away  by  a  stranger,  pend- 

hy,  ifc.**    Conclusion  as  in  the  above  s»'.  ing  a  lease,  as  the  intert*st  of  the  lessee  re- 

cond  count.    The  Uiird  count  stated,  that  mains  no  longer  than  whilst  the  trees  are 

the    defendant    "  did  counterfeit    and    re-  growing  upon   the   premises,  the  landlord 

semble."     The  fourth  count,  **  with  part  of,  may  support  trespass  or  trover,  7  T.  R.  13. 

4rc.'*    The  fillh  count,  »  did  imitate  in  paH,  — Vin.   Ab.  Tresoass,  S.   pi.   10. — 4  Leon. 

^nd  did  make  a  certain  addition  to  the  said  ]6'2. — 1    Saund    3;J2,  note  5. — 4   B.  &  C. 

invention,   whereby  to  pretend  himseif    the  4t>5. — Ante,  vol.  i.   2i)6 — Qtfisre  if  the  stat- 

invintor  or  devisor  thereof,  and  did  then  and  ment  *«  that    defendant    absolutely   sold," 

there  put  in  practice  the  said  imittition,  in  shows   a    sufficient  cause  of  action,  in   as 

part,    with    such    additions  as    eforesaid^  much  as  the  sale  could   only  pass  the   te- 

wherebv,  ^."  nant's  interest  in  the  goods,  and  not  affi'Ct 

(10)  The  general  property  in  goods  draws  the  reversionary  interest,  3  B.  &  A.  471| 

to  it  a  possession  in  law  sufficient  to  enable  473,  and  post,  777,  n. 

Vol.  n.  80 
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tige  thereof,  whilst  the  said  plaintiff  so  was  the  owner  and  proprietor  of 
^         '  the  said  goods  and  chattels,  and  whilst  the  same  were  so  let  to  and  in  the 


{K)8sessioii  of  the  said  E.  F.  as  aforesaid,  to  wit,  on,  &c.  at,  be.  (venue) 
aforesaid^  wrongfully  and  unjustly  broke,  damaged  and  spoiled  the  said 
goods  and  chattels,  [or,  <<  seized  and  took  the  said  goods  and  chattels  of 
the  said  plaintiff,  from  and  out  of  the  possession  of  the  said  E.  F,  and 
converted  and  absolutely  sold  and  disposed  thereof  to  his  own  use,"  ae- 
[*768]  cording  to  the  *fact.]  And  thereby  the  said  plaintiff  hath  been  and  is 
greatly  injured,  predjudiced,  and  aggrieved  in  his  reversionary  estate  and 
interest  of  and  in  the  said  goods  and  chattels,  to  wit,  at,  &c.  aforesaid.^ 
[Add  a  cwnt  a$  in  trover,  and  conclude  ct»  ante,  596.] 


TO  HOU8B8       m.     FOR  TORTS  TO  REAL  PROPERTY  CORPOREAL 

OB  LAND 


IK  POSSEfl- 
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See  the  forms  of  declarations  for  different  nuisances  to  houses  in  posses' 
sion,  8    fVentw.  Index,  62. — 3  Ld.  Raym,  259. — LiL   Ent.  81,  82.— 
Mali  Ent.  143,   146.— 2   Rich.   C.  P.  140.— Morg.  330,  333.    Tlu 
foUoufing  forms  are  those  most  freqtuntly  called  into  me.     See  a  form  of 
declaration  for  erecting  a  smith's  shop,  1  Lutw.  69 ;  for  underminmg  a 
house,  2  Hen.  Bla.  276. — 2  Sound.  397 ;  for  obstructing  an  entram 
to  a  house,  4    T.  jR.  794.     As  to  the  law,  see  Com.  Dig.  Action  on  iAe 
Case  for  a  nuisance. — 3  Bla.  Com.  208  to  309,  and  the  notes  there,  by  Chit' 
ty.     In  a  late  case,  an  action  on  the  case  was  brought  by  a  reversioner  of 
a   house   in    Cheapside,   London,   against   the    owner    of   an   adjoining 
hou$e  for  pulling  it  doum,  tvithout  shoring  up  the  plaintiff's  house,  in 
consequence  whereof  it  was  impaired,  and  in  part  fell  down  :  it  was  hdd, 
first  that  upon  this  declaration  the  plaintiff  could  not  recover,  on  tk 
ground  of  the  defendant's  n^t  having  given  notice  that  he  was  about  topvU 
down  his  house,  that  not  being  alleged  as  a  cause  of  the  injury ;  secondly. 
that  as  the  plaintiff  had  not  alleged  or  proved  any  right  to  have  his  house 
Supported  by  the  defendant's,  he  was  boxind  to  protect  himself  by  shoring, 
and  could  not  complain  that  the  defendant  had  neglected  to  do  it,  9  jS.  ^ 
C.  735.     In  declarations  of  this  nature,  the  immediate  cause  of  the  injurt/ 
fhust  be  stated  ;  and  kinder  an  averment  of  the  rernote  cause,  and  an  dikgor 
Hon  that  by  means  of  the  premises,  the  noxious  matter  annqyed  the  phi^' 
tiff's  house,  it  is  not  competent  to  give  evidence  of  the  intermediate  causes. 
Thus  a  declaration   stated   that   defendant   wrongfully  placed  and  con- 
tinued a  heap  of  earth,  whereby  the  refuse  water  was  prevented  from  fov^ 
ing  away  doum  a  ditch  at  the  bade  of  his  house.     The  evidence  wasy  that 
the  heap  was  not  originally  placed  so  as  to  obstruct  the  water,  but  thai  m 
process  of  time  earth  from  the  heap  was  trodden  doum,  and  fell  into  the 
ditch  and  obstructed  it,  and  this  variance  was  held  fatal,  5  Taunt,  534. 
But  in  case  for  negligently  pulling  down  a  ivaU  adjoining  a  wall  of  tk 
plaintiff's  cellar,  whereby  the  roof  of  the  latter  fell  in,  and  a  quantity  (^f 
vrinie  was  destroyed,  and  it  appearing  that  the  proximate  cause  of  the  da- 
mage was  the  placing  a  quantity  of  bricks  (tn  taking  down  the  undl)  o^ 
the  roof  of  the  cellar,  it  "ums  held  no  variance,  \  Dow.  fy  J%.  C.  JV.  ^  • 
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35 3  Stark.  162,  S.  C;  and  see  1  D.  fy  R.  497,  md  other  c$L$e  as  "^  I99m 

to  describing  injuries  to  water^courses,  post,  788,  *    i«*o^8, 

[Commencement  as  ante^  596.  The  venue  is  local,  ante  vol,  i.  298.] — ^For  ^^^^ 

that  whereas  the  said  plaintifT,  before  *and  at  the  time  of  the  comoutting  ancie^ 
of  the  grievance  hereinafter  next  mentioned,  was  and  from  thence  hither-  windows. 
to  hath  been,  and  still  is,  lawfully  possessed  (y)  of  a  certain  messui^ge  or  ^riU^^qi 
dwelling-house,  with  the  appurtenances,  situate  and  being  m  the  parish  q{   ^        ^ 

(z)  Formorly  it  was  held,  that  a  party  turbed  enjoyment,  is  excluded  by  the  oaa- 
could  not  maintain  an  action  for  a  nuisance  torn  of  London,  which  entitles  every  ctti* 
to  an  ancient  light,  unless  he  had  gained  a  zen  to  build  upon  an  ancient  foundation  as 
right  to  the  window  by  prescription,  1  high  as  he  pleases,  Com.  Rep.  t273. — 2 
L.eon.  I6d. — Cro.  El.  118.  But  the  modern  Swanst.  333.  But  the  circumstances  of  a. 
doctrin«;  is,  that  upon  proof  of  aa  adverse  window  being  built  contrary  to  the  Build- 
enjoyment  of  light  for  twenty  years  or  up-  ing  Act,  affords  no  defense  to  an  action  for 
wards,  unexplained,  a  jury  may  be  directed  obstructing  it,  1  Marsh.  140.  And  if  an- 
to  presume  a  right  by  grant  or  otherwise,  cient  windows  be  raised  and  enlarged,  the 
2  Saund.  175  a. — 1  Ksp.  Rep.  14d  ;  but  if  owner  of  the  adjoinmg  land  cannot  legally 
the  window  was  opened  during  the  seisin  obstruct  the  passage  of  light  and  air  to  any 
of  a  mere  tenant  for  life,  or  a  tenancy  for  part  of  the  space  occupied  by  the  ancient 
years,  and  the  owner  in  fee  did  not  ac-'  window  3  Canipb.  80.  Total  depriyatioa 
quiesce  in,  or  know  the  use  of  the  light,  of  light  is  not  necessary  to  sustain  this  ac- 
he would  not  be  bound,  11  East  372. — 3  tion,  and  if  the  party  cannot  enjoy  the  light 
Campb.  444.  4  Id.  616.  And  where  the  in  so  free  and  ample  a  manner  as  he  did 
adjoining  land  was  glebe  land,  in  the  pos-  before,  he  may  sustain  the  action,  but  there 
setfsion  of  a  rector,  tenaat  for  life,  it  was  should  be  some  sensible  diminution  of  light 
held  that  there  could  be  no  presumption  of  or  air,  4  Esp.  Rep.  69. — 2  C.  &  P.  465. — 
a  grant,  so  as  to  preclude  a  purchaser  there-  Chilton  v.  Sir  T.  Plumer,  in  the  King*c 
of  under  55  Geo.  3.  c.  J 47,  from  building  Bench,  A.  D.  1822. — The  building  a  wall 
and  obstructmg  an  ancient  light,  4  B.  &  A.  which  merely  obstructs  the  prospect,  is  not 
579.  Bat  where  the  window  has  been  actionable,  9  Rep.  53.  b — 1  Mod.  55.  Nor 
proved  to  have  been  in  existence  upwards  is  the  opening  the  window  and  destroying 
ot  twenty  years,  and  its  origin  cannot  be  the  privacy  of  the  adjoining  property,  but 
traced,  the  purchaser  from  the  owner  in  such  new  window  may  be  immediately  ob- 
fee  cannot  disturb  it,  though  no  evidence  structed,  to  prevent  a  right  to  its  being  ac- 
that  the  latter  acquiesced  in  the  window  quired  by  twenty  years'  use,  3  Campb  83. 
can  be  adduced,  2  B.  &  C.  6d6  — 4  D.  Sc  The  person  in  actual  possession,  whether 
R.  234,  S.  C.  If  the  owner  of  land  build  lawfully  or  not,  may  support  this  action 
a  huuse  in  part,  and  at\erwards  sell  the  against  a  wrong-doer,  1  East,  244 — 1  Show, 
house  to  one  person,  and  the  rest  of  the  7,  n.  a. — Cro.  Car-  325. — A  landlord  may 
land  to  another,  the  vendee  of  the  house  also  sue  for  an  injury  during  the  tenancy, 
may  maintain  an  action  against  the  vendee  Com.  Dig.  Action  on  Case  for  Nuisance, 
of  the  land  for  ohstructing  his  light,  though  B. ;  but  the  form  of  the  declaration  will  in 
the  house  was  not  an  ancient  one,  because  such  case  be  different,  see  the  forms,  post, 
the  law  will  not  suffer  the  vendor,  or  any  777,  and  8  Went.  548.  A  reversioner  may 
person  claiming  under  him,  to  derogate  sue,  see  4  Burr.  2141.  3  C.  &  P.  817;  and 
irom  his  own  grant,  and  consequently  less  see  a  form  at  the  suit  of  a  reversioner,  8 
than  twenty  years'  use  of  the  light  sudices,  Wentw.  948. 

I   Lev.  122.— 1  Ventr.  237.— I  Price,  27.—        The   action   may  be  cither  against  the 

R.  M.  24.     1  M.  &  M.  400. — 2  Saund.  114,  party  who  made  or  continued  the  nuisance, 

n.  4.     Where  A.  the  owner  of  two  odjoin-  Com.   Dig.  Action  tor  Nuisance,  B.    1  B. 

ing-bouse,  granted  a  lease  of  one  of  them  &  P.  404,  and  generally  against  the  occa- 

to  B.  and  afterwards  leased  the  other  to  C.  pier  of  the  adjoining  premises,  4  T.  R.  318. 

there  then  existing  in  it  certain   windows,  — 2  Hen.  Bla.   350  ;  or  an  agent,  6  Moore, 

and  B.  afterwards  accepted  a  new  lease  of  47. — Ante,  vol.  i.  93.     Or  it  may  be  against 

his  house  from  A.  it  was  held  that  B.  could  the  lessor  for   a  nuisance  erected  by  him, 

not  alter  his   tenement  so  as  to  obstruct  and  continued  by  his  tenant,  2  Salk.  460.^*- 

windows  existing  in  Cs  house  at  the  time  12  Mod.  636. 

of  C-'s  lease  from  A.  though  the  windows        (y)  Possession  in  fact  is  sufficient,  1  Bait, 

were  not  tweuvy  years   old  at  the  time  of  244.    4   T.  R.  719.— 1    Show.   7,  note  a; 

the  alteration,  1  M.  &  M.  396.     But  if  an  and  the  term   "  lawful"  is  unnecessary,  $ 

ancient  window  has  been  completely  block-  East,  276  ;  and  it  is  improper  to  declare  o» 

ed  up  above  twenty  years,  it  loses  its  privi-  a  seisin  in  fee,  or  otherwise  to  state  the 

lege,  3   Campb.  514.     And   even  the  pre-  plaintiff 's  title,  2  Saund.  113  a,  n.  1.— Com. 

sumption  of  right  from  twenty  years*  undis-  Dig.  Plead.  C.  39,  and  ante,  vol.  i.  302,  414. 
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TO  BoirsBs  _  in  the  county  of  —  (z),   in  which  said  messuage  or  dweHmg-' 
iN^8^-  ^o^se,  during  all  the  time  aforesaid,  there  were,  and  still  of  right  oogbt 

■ION.     to  be  (a),  divers,  to  wit, [ancient  (b)]  windows,  through  which  the 

light  and  air,  during  all  the  time  aforesaid,  ought  to  have  entered,  and 
still  ought  to  enter  into  the  said  messuage  or  dwelling-house,  for  the  con- 
venient and  wholesome  use,  occupation,  and  enjoyment  thereof.  Yel 
the  said  defendant,  well  knowing  the  premises,  but  contriving,  and  wrong- 
fully and  unjustly  intending  to  injure  the  said  fdaintiff,  and  to  deprive 
him  of  the  use,  benefit,  and  enjoyment  of  the  said  windows,  and  to  annoy 
and  incommode  him  in  the  use,  possession,  and  enjoyment  of  the  said 
messuage  or  dwelling-house,  with  the  appurtenances,  heretofore,  to  wit, 
on,  &c.  (c)  wrongfully  and  injuriously  *  [here  state  the  means  of  obstrw^ 
tion  which  may  be  thus,  mutatis  mutandis]  erected  and  raised,  and  caused 
and  procured  to  be  erected  and  raised,  a  certain  wall  and  building  (d)y 
near  to  the  said  windows,  and  wrongfully  and  injuriously  kept  aod  com- 
tinued  the  said  wall  and  buildings  so  there  erected  and  made,  for  a  long 
P^70l  ^P^^^  ^^  time,  to  wit,  from  the  day  and  year  aforesaid,  hitherto  (e).  By 
means  of  which  said  prembes  the  said  ^messuage  or  dwelling-house,  with 
.  the  appurtenances,  during  all  the  time  aforesaid,  was,  and  still  is,  greatly 
darkened  {f),  and  the  light  and  air  were  and  are  hindered  and  prevented 
fix)m  coming  and  entering  into  and  through  the  said  windows  into  the 
said  messuage  or  dwelling-house  and  the  same  hath  thereby  been  rendered 
and  is  close,  uncomfortable,  unwholesome,  and  unfit  for  habitation,  and  the 
said  plaintifi*  hath  thereby  been,  and  still  is  greatly  annoyed  and  incom- 
moded in  the  use,  possession,  and  enjoyment  of  his  said  messuage  or 
dwelling-house,  with  the  appurtenances.  And  also,  by  means  of  the 
premises,  the  said  plaintiff  hath  been  forced  and  obliged,  for  the  obtain- 
ing light  in    his    messuage  or  dwelling-house,  to  lay  out  and  expend  a 

If  a  title  be  stated,  and  it  appear  to  be  in-  other,   Ydr.    215,    216. — 1    RoL    658. — I 

■uffident,  the  declaiatlon  ivill  be  demur-  Buir.  248. — 9  Rep.  69  b. — 2  Swanst.  333. 

rable,  %  Lord  Baym.  1228. — Salk.  365  ;  and  Such  custom  to  obstruct  lights  must  be  con- 

if  not  demurred  to,  it  must  be  proved  as  fined  to  cases  where  aU  the  four  'walla  of 

stated,  2  Saund.  206  a,  note  22,  207  a,  note  the  builcling  belong  to  the  party,  and  will 

24.  not  justify  mm  in  raising  an  obctruction  by 

(z)  The  venue  is  local,  Ck)m.  Dig.  **  Ac-  means  of  three  walls  of  his,  so  as  to  daiken 
tion,"  N. ;  but  it  is  not  necessary  to  give  a  the  light  in  a  fourth  wall  b^ongins  to  hb 
local  description  of  the  nuisance,  2  East,  neighbor,  3  C.  ft  P.  615.  1  M.  &  M.  350. 
497.— 11  East,  226. — 1  Taunt  379  ;  and  if  If  the  mode  in  which  the  injury  wero  corn- 
there  be  any  doubt  as  to  it,  merely  say  it  mitted  be  doubtful,  add  a  count  generally 
was  situate  "  in  the  county  of .*'  for  obstructing  the  light,  without  stating  the 

(a)  This  is  a  sufficient  statement  of  the  means,  as  post,  770,  and  which  wiU  be  suf- 

right,  1  Show.  7.-2  Saund.  118  b.  ficient,  3  Leon.  13.— Cro.  Jac.  606.— Willes. 

(6)  Lil.   Ent.  84,  note.     It  is  usual  to  577.— 1  B.  &  P.  180.— Lord  Raym.  452. 

insert  the  word  *<  ancient,"  but  it  is  unne-  (e)  In  some  cases  this  adhucexistU  would 

cessary,   and  in  cases  where  the   windows  be  improper,   1  Show.  366. — 3   Lev.  345 ; 

are  not  so,  should  be  omitted.   Com.  Dig.  and  in  a  declaration  in  the  Common  Pleas, 

Action  for  Nuisance,  £.  1. — Show.  7.  Lu.  it  seems  more  correct  here  to  insert  a  par- 

Ent.  81,  2.-2  Saund.  113  b,  114.    Twenty  ticular  day,  but  in  K.  B.  by  biU,  itieadhme 

years'  uninterrupted  use  of  the  windows  is  existit  is  aiways  proper,  as  the  writ  may  b* 

sufficient,  see  ante,  765  a,  note.  issued  before  the  cause  of  action  accrues,  4 

(c)  The  predse  day  is  not  material,  Cro.  East,  75. — 7  T.  R.  4  ;  but  in  all  cases  it  is 

EluB.  191. — 2  Saund.  24  a.  ^  improper  to  declare  for  damages  which  can 

{d)  It  is  not  necessary  to  allege  that  the  only  have  accrued  after  the  time  of  declar- 

building  was  on  a  new  foundation;  though  ing,  2  Saund.  169  to  171. 

in  London  a  person  may  build  upon  an  an-  (f)  Any  diminution  is  actionable,  4  Esp. 

eient  foundation  against  the  li^ts  of   an-  Rep.  69.-2  Sdw.  N.  P.  4th  edit.  1046. 
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large  sum  of  money,  to  wit,  the  sura  of  £ —  in  and  about  the  making  «>  houshs 
of  a  sky-light  therein  (§•),  to  wit,  at,  &c.  (venue)  aforesaid.  xk^mm- 

8Z0N. 

[Second  count  same  as  the  first  to  the  asterisk^  and   then  proceed  as  Second 
follows :] — ^<  kept  and  continued,  and  caused   to  be  kept  and   continued  contmu- 
a  certain  wall   and    building,  before  then  wrongfully  erected  and   raised  ingthe 
near  the  said  window,  for    a  long  space  of  time,  to  wit,  hitherto."    By  ^^"^c* 
means,  &c. — [Conclude  as  in  the  first  count,] 

And  whereas  also  the  said  plaintiff,  long  before  and  at  the  time  of  the  Third 
committing  of  the  grievances  hereinafter  next  mentioned,  was,  and  from  mo^  gen- 
thence  hitbeto  hath   been,  and  still  is,  lawfully  possessed  of  a  certain  other  eral,  and 
messuage  and  premises,  with  the  appurtenances,  situate  and  being  in  the  ^tstating 
^county  aforesaid,  in   which  said  last-mentioned  messuage  and   premises,  ^f  q^. 
with  the  appurtenances,    during  all   the  time  aforesaid,  there  were,  and  struction. 

still    of   right  out  to   be,    divers,  to  wit, windows,    unto,   into,  and    [*771] 

through  which  the  light  and  air,  during  all  the  time  aforesaid,  ought  to 
have  entered,  and  still  of  right  ought  to  enter,  into  the  said  last-mention- 
ed messuage  and  premises,  with  the  appurtenances,  for  the  convenient  . 
and  wholesome  use,  occupation,  and  enjoyment  thereof,  and  of  which  said 
premises  the  said  defendant  hath  always  had  notice,  to  wit,  in  the  county 
aforesaid.  Yet  the  said  defendant,  well  knowing  the  premises,  but  con- 
triving, and  wrongfully  and  unjustly  intending  to  injure  and  prejudice  the 
said  plaintiff,  and  to  deprive  him  of  the  use,  benefit,  and  enjoyment  of  the 
said  windows,  and  to  annoy  and  incommode  him  in  the  use,  possession, 
and  enjoyment  of  the  said  last-mentioned  messuage  and  premises,  with  the 
appurtenances,  heretofore,  to  wit,  on,  &c.  [any  day  abotU  the  time]  and 
on  divers  other  days  and  times  aforesaid,  and  before  the  commencement 
of  this  suit,  in  the  county  aforesaid,  wrongfully  and  injuriously  greatly 
darkened  the  said  windows,  and  hindered  and  prevented  the  light  and  air 
from  coming  and  entering  unto,  into,  and  through  the  said  windows,  into 
the  said  last-mentioned  messuage  and  premises,  with  the  appurtenances, 
and  the  same  have  thereby  been  rendered  and  are  uncomfortable,  unwhole- 
some, and  unfit  for  habitation  ;  and  the  said  plaintiff  hath  thereby  been,  and 
still  is,  greatly  annoyed  and  incommoded  in  the  use,  possession,  and  enjoy- 
ment of  bis  said  last-mentioned  messuage  and  premises,  with  the  appurte- 
nances, to  wit,  at,  &c.  (venue)  aforesaid. 

[Commencement  of  ante,  696.     7%e  venue  is  local,] — ^For  that  where-  For  not 
as  the  said  plaintiff,  before  and  at  the  time  of  the  committing  of  the  griev-  J^P*?"^ 

adjoining 

(y)  Omit  this  if  not  the  fact.  but  against  his  feoffee,  lessee,  &c.  it  may  plaintiff's 

(k)  Case  is  the  proper  remedy,  though  be  necessary  to  allege  a  special  request  to  ^ouse  {%), 

trespass  is  sometimes  maintainable,  see  an-  the    defendant    to    remove    the    nuisance, 

te,  vol.  i.   145,  205.— 1  Stark.  22.— When  Willes,  683.— Cro.  Jac.  655,— 6  Co.  100,  1. 

case  does  not  lie,  2  Stark.  534. — See  Lil.  — Jenk.  260.     A  notice  of  removal  left  at 

£nt.  82.    In  a  declaration  for  the  continu-  the  premises,  is  evidence  against  a  subse- 

ing  of  a  nuisance,   it  is  not  necessary  to  quent  occupier  to  render  him  liable,  Ry.  ft 

show  the  time  when  the  nidsance  was  erect-  Moo.  C.  N.  P.  189. 

ed,  Cro.  Eliz.  191. — As  to  this  count  in        (»)  See  the  general  note,  ante,  768 ;  and 

general,  see  Lord  Raym.  370. — 1  Salk.  10.  the  precedents,  3  Lord  Raym.  324. — Morg. 

— Carth.  455.     If  the  action  is  not  brought  333,  347,  353,  354,  357,  449. 
against  the  original  erector  of  the  nuisance. 
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fp  VOV8I4  ances  hereinafter  mentioned,  was  and  from  thence  hitherto  hath  been,  and 
in'tomes-  ^^'"  '^'  lawfully  possessed   (k)  of  a  certain  dwelling-house,  with  the  appur- 

Biotf.      tenanances,  situate  and  being  in  the  county  of [or  at,  Stc]  and  in 

which  said  dwelling-house,  with  the  appurtenances,  the  said  plaintiff  and 
his  family,  at  the  times  hereinafter  mentioned,  inhabited  and  dwelt,  and 
still  do  inhabit  and  dwell,  to  wit,  in  the  county  [or  at,  &c.]  aforesaid  (/)• 
And  whereas  also  the  said  defendant,  before  and  at  the  time  of  the  com- 
mitting of  the  grievances  hereinafter  next  mentioned,  was,  and  from  thence 
hitherto  hath  been,  and  still  is,  possessed  of  a  certain  other  dwelling- 
house,  with  the  appurtenances,  and  of  a  certain  privy  near  to  the  said 
dwelling-house  of  the  said  plaintiff,  to  wit,  in  the  county  [or  at,  be] 
aforesaid  ;  and  by  reason  of  the  possession  of  his  said  dwelling-house  and 
privy,  with  the  appurtenances,  during  all  the  time  hereinafter  next  men- 
[^72]  tioned,  the  said  defendant  ^'ought  to  have  repaired,  and  still  of  right  ought 
to  repair  (m),  a  certain  wall  adjoining  the  said  privy,  and  near  to  the  said 
premises  ol  the  said  plaintiff,  as  often  as  need  or  occasion  hath  been  or  re- 
quired, or  should  be  or  require,  to  wit,  in  the  county  [or  at,  &,c.]  aforesaid. 
Nevertheless  the  said  defendant  well  knowing  tlie  premises,  but  contriving, 
and  wrongfully  and  unjustly  intending  to  injujre,  prejudice,  and  aggrieve 
the  said  plaintiff,  and  to  incommode  and  annoy  him  and  his  family  in  the 
possession,  use,  occupation,  and  enjoyment  of  the  said  dwelling-house,  with 
the  appurtenances,  heretofore,  to  wit,  on,  &lc,  and  from  thence  for  a  long 
space  of  time,  to  wit,  hitherto,  in  the  county  aforesaid,  wrongfully  and  un- 
justly suffered  and  permitted  the  said  wall  to  be  and  continue,  and  the 
same  during  all  that  time  was,  and  still  is,  out  of  repair  for  want  of  need- 
ful and  necessary  reparation  thereof,  and  by  means  thereof,  on  the  day 
and  year  aforesaid,  and  on  divers  days  and  times,  during  that  time,  divers 
large  quantities  of  excrement  and  filth  penetrated,  issued,  and  flow- 
ed from  and  out  of  the  said  privy,  through  the  said  wall,  unto  and  into  the 
said  premisies  of  the  said  plaintiff,  and  staid,  continued  and  remained 
therein,  during  all  the  time  aforesaid*;  and  also  thereby  divers  noisome, 
noxious,  offensive,  and  unwholesome  smells,  vapors,  and  stenches,  during 
the  time  aforesaid,  ascended  and  came  unto  and  into  the  said  premises  of 
the  said  plaintiff,  and  on  those  several  days  and  times  there  greatly  an- 
noyed and  incommoded  the  s^id  plaintiff  and  his  family  in  their  said  habit- 
ation of  the  said  dwelling  house  of  the  said  plaintiff,  and  also  by  meaii3 
of  the  premises,  the  said  plaintiff  hath  been  and  is  hindered  and  prevent- 
ed from  exercising  and   carrying  on  his  trade  and   business  of  a in  so 

l)eneficial  a  manner  as  he,  before  the  committing  of  the  said  grievances 
by  the  said  defendant,  had  been  used  and  accustomed  to  do,  and  would 
have  continued  to  do,  and  hath  thereby  been  deprived  of  divers  great 
gains  and  profits  which  he  otherwise  might  and  would  have  deprived  and 
acquired,  to  wit,  in  the  county  [or  at,  &c.  aforesaid.] 

Second  And    whereas  also  the  said    plaintiff,    being  so  possessed  of   his   sud 

noiTOTip^  dwelling-house,  with  the  appurtenances  as  aforesaid,    the  said    defendant 
ingthe       before    and    at    the    time    of   committing  of    the    grievance    hereinafter 

cesspool. 

(A)  This  is  sufficient,  ante,  769,  note  y.  789. 

(/)  This  is  to  be  considered  as  the  venue,        (ni)  This  allegation  of  debuit  reparare  is 

and  not  as  a  local  description,  and  therefore  sufficient,  1  Salk.  360. — Lord  Raym.  1092. 

need  not  be  prored,  2  East,  497. — 5  Taunt.  — 3  T.  R.  766. — 2  Saund.  114  a,  b,  c 
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mentioned,  was  possessed  of  a  certain  privy  and  cesspool,  near  to  the  said  ^  bousm 
dwelIing*bouse,'  *with  the  appurtenances,  of  the  said  plaintiff,  and  by  reason  i^*  ^gj^^ 
thereof  the-  said  defendant,  before  and  at  the  time  of  the  commiting  the  sion. 
grievance  by  the  said  defendant  as  hereinafter  mentioned,  ought  to  have  hin-*  [*773] 
dered  and  prevented  the  excrement,  filth,  and  water,  from  time  to  time  be^ 
iDg  in  the  said  privy  and  cesspool,  from  running  and  proceeding  therefrom, 
unto  and  into  the  said  dwelling-house,  with  the  appurtenances,  of  the  said 
plaintiff,  to  wit,  in  the  county  [or  at,  &:c.]  aforesaid.  Nevertheless  the  said 
defendant  well  knowing  the  said  last-^mentioned  premises,  but  contriving,  and 
wrongfully  and  unjustly  intending  to  injure,  prejudice,  and  aggrieve  the 
said  plaintiff,  and  to  incommode  and  annoy  him  and  his  family  in  the  pos- 
session, use,  occupation,  and  enjoyment  of  his  said  dwelling-house,  with 
the  appurtenances,  heretofore,  to  wit,  on,  &c.  and  on  divers  other  days 
and  times,  between  that  day  and  the  day  of  exhibiting  this  bill,  to  wit,  in 
the  county  [or  at,  &;c.]  aforesaid,  wrongfully  and  unjustly  suffered  and  per- 
mitted divers  large  quantities  of  excrement,  filth,  and  water,  to  penetrate, 
issue,  and  flow,  from  and  out  of  the  said  last-mentioned  privy  and  cesspool, 
unto  and  into  the  said  premises  of  the  said  plaintiff,  and  to  stay,  continue, 
and  remain  therein  during  all  tlie  time  last  aforesaid,  and  also  thereby, 
&c. — [Same  as  in  first  count  from  the  asterisk  to  the  end.  Add  oth' 
er  counts  more  general,  in  effect  similar  to  the  second  count,  post,  774.] 

For  that  whereas  the  said  plaintiff,   before  and  at  the  time  of  the  com-  Forman- 
mitting   of  the  grievances  by  the   said  defendant  as  hereinafter  mention*  cm^^S"^ 
ed,  was,  and  from  thence  hitherto   hath  been,  and   still  is,  possessed   of  near  a  , 
a  certain  messuage  or  dwelling-house,  and  premises,  situate  in  the  county  dwelling- 

of  ,   [or  at,  &c.] ;  and    the  said  messuage   or   dwelling-house,  and    ^^®  ^^'' 

premises,  the  said  plaintiff,  with  his  family,  at  the  times  hereinafter  men-* 
tioned,  occupied  and  inhabited,  and  still  doth  occupy  and  inhabit,  to  wit, 
in  the  county  [or  at,  &c*  (o).]  And  whereas  also  the  said  defendant, 
before  and  at  the  time  of  the  committing  of  the  grievances  hereinafter 
next  mentioned,  was,  and  from  thence  hitherto  hatli  been,  and  still  is 
possessed  of  a  certain  piece  or  parcel  of  ground  contiguous  and  near  to 
the  said  messuage  or  dwelling-house,  and  premises,  of  the  said  plaintiff, 
to  wit,  in  the  county  [or  at,  be]  aforesaid.  Nevertheless  the  said  de«- 
fendant  contriving  and  intending  to  injure,  prejudice,  and  aggrieve  the  said 
plaintiff,  and  to  incommode  and  annoy  him  and  his  family  in  the  possession, 
occupation,  and  enjoyment  of  his  said  messuage  or  dwelling-house,  and 
premises,  heretofore,  to  wit,  on,  hc.^  and  on  divers  other  days  and  times, 
between  that  day  and  the  day  of  exhibiting  this  bill,  [or  if  in  C.  P,  say, 
'^  commencement  of  this  suit,"]  wrongfully  and  injuriously  erected  and 
built  a  certain  building  and  erected  on  the  said  piece  or  parcel  of  ground 
of  the  said  defendant,  so  being  contiguous  and  near  to  the  said  messuagd 
or  dwelling-house  and  premises  of  the  said  plaintiff  as  aforesaid,  and 
wrongfully  and  injuriously  kepi  and  continued,  and  caused  to  be  kept  and 
continued,  the  same  building  and  erection  so  erected  and  made,  for  a  long 
space  of  time,  to  wit,  hitherto ;  and  on  the  several  days  and  times  afore- 
said, to  wit,  in  the  county  [or  at,  &c.]  aforesaid,  wrongfully  and   injurious* 

(«)  See  6tlier  forms,  Morg.  Pte<J.  333.        (o)  See  ftnt6,  771,  note. 
9Hi  IMy  a97v  449.^^  Went^.  TMm. 
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TO  HouBBs  ly  exercised  and  carried  on  in  the  said  house  or  building,  the  trade  or 
^\^^   business  of  a  candle-maker  or  noianufacturer  of  candles,  and  made,  and 

IN  POS8B8*  .  . 

BioN.  caused  and  procured  to  be  made  and  manufactured,  divers  large  quantities 
of  candles  therein.  By  means  of  which  several  premises,  divers  noisome, 
noxious,  and  offensive  vapors,  fumes,  smokes,  smells,  and  stenches,  on  the 
several  days  and  times  aforesaid,  rose,  issued,  and  proceeded  from  the  said 
buildings  and  erections,  and  entered  into  and  spread  and  diffused  them- 
selves over  and  upon,  into,  through,  and  about  the  said  messuage  or 
dwelling-house  and  premises  of  the  said  plaintiff,  and  the  air  over,  through, 
[*774]  and  about  the  same,  was  thereby  greatly  filled  and  impregnated  *with 
the  said  noisome,  noxious,  and  offensive  vapors,  fumes,  smokes,  smells, 
and  stenches,  and  was  rendered,  on  the  said  several  days  and  times  afore- 
said, and  became  and  was,  and  still  is  corrupted,  offensive,  unwholsome, 
unhealthy,  and  uncomfortable,  and  the  said  plaintiff  hath  thereby  been, 
and  still  is,  greatly  annoyed  and  incommoded  in  the  use,  possession,  oc- 
cupation, and  enjoyment  of  the  said  messuage  or  dwelling-house  and  pre- 
mises, and  hath  been,  and  is,  by  means  of  the  committing  of  the  griev- 
ances aforesaid,  by  the  said  defendants  as  aforesaid,  otherwise  greatly  in- 
jured and  damnified,  to  wit,  in  the  county  [or  at,  &c.]  aforesaid. 

Second  j^jjj  whereas  also  the  said  plaintiff,  before  and  at  the  time  of  the  com- 

more  gen-  flitting  of  the  grievances  hereinafter  next  mentioned,  was,  and  from  thence 
eral.  hitherto  hath   been,  and  still  is,  lawfully  possessed  of  a  certain  other  mes- 

suage and  premises,  situate  in  the  county  aforesaid,  [or  at,  &c.]  and 
which  said  last-mentioned  messuage  and  premises,  the  said  plaintiff  and 
his  family,  at  the  said  several  times  hereinafter  next  mentioned,  occupied, 
inhabited,  and  dwelt  in,  and  still  do  occupy,  inhabit,  and  dwell  in,  to  wit, 
in  the  county  [or  at,  &c.]  aforesaid  ;  yet  the  said  defendant,  well  know- 
ing the  premises,  but  contriving  and  intending  to  injure,  prejudice,  and 
aggrieve  the  said  plaintiff,  and  to  incommode  and  annoy  him  and  his  family 
in  the  possession,  occupation,  and  enjoyment  of  his  said  last-mentioned 
[^75]  messuage  and  premises,  ^heretofore,  to  wit,  on  the  day  and  year  aforesaid, 
and  on  the  several  days  and  times  aforesaid,  wrongfully  and  injuriously 
caused  and  procured  divers  noxious,  offensive,  and  unwholesome  vapors, 
fumes,  smokes,  smells,  and  stenches,  to  arise  and  ascend  near  to,  in,  and 
about  the  said  last-mentioned  messuage  and  premises  of  the  said  plaintiff, 
and  the  same  have  thereby  been  rendered  and  are  become  uncomfortable, 
unhealthy,  and  unwholesome,  and  unfit  for  habitation  ;  and  the  said  plain- 
tiff hath  thereby  been  and  still  is  greatly  annoyed  and  incommoded  in  the 
possession,  use,  occupation,  and  enjoyment  of  the  said  last-mentioned 
messuage  and  premises,  and  hath  been,  and  is,  by  means  of  the  premises, 
otherwise  geatly  injured  and  damnified,  to  wit,  in  the  county  [or  at,  &c.] 
aforesaid. 

For  keep-  For  that  whereas  the  said  plaintiff  before  and  at  the  time  of  the  comont- 
^*  ting  of  the  grievances  in  this  count  mentioned,  was,  and  from  thence 
ho^^nMr  hitherto  hath  been,  and  still  is,  lawfully  possessed  of  a  certam  dwelling- 
toplain-     house  and    premises,  with  the  appurtenances,  situate  in  the   county  of 

j^g        [or  at,  fee]   and  in   which  said  dwelling-house,  witii  the  appurte- 

whereby  nances,  he  the  said  plaintiff,  at  the  said  several  times  in  this  count  bere- 
piaantiii;     after  mentioned^  used,  exercised^  and  carried  on  the  business  and  employ* 
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ment  of  a  school-master  ;  and  also,  at  the  iaid  several  times  did,  together  v>  hottsw 

with  his  family,  and  divers,  to  wit, scholars,  by  him  boarded  and  ,^\J^. 

lodged  in  his  said  dwelling-house,  inhabit  and  dwell,  and  still  doth  inhabit      sxoir. 

and  dwell,  to  wit,  at,  &c.  (venue).     And  whereas  also  the  said  defendant,      

before  and  at  the  time  of  the  committing  of  the  said  grievances,  was,  and  Ziho^  * 
from  thence  hath  been,  and  still  is,  possessed  of  a  certain  other  dwelling-  mMter, 
bouse  and  piece  of  ground,  with  the  appurtenances,  near  to  the  said  dwell-  ^**J^ 
ing-house  of  the  said  plaintiff,  to  wit,  at,  &c.  (venue)  aforesaid  ;  yet  the  from  in- 
said  defendant,  well  knowing  the  premises,  but  contriving  and  wrongfully  lutUtinf 
intending  to  injure  and  aggrieve  the  said  plaintiff,  and  to  incommode  and  ^^^Jj^ 
annoy  him,  together  with  his  said  family  and  scholars,  in  the  possession,  numr 
use,  occupation,  and  enjoyment  of  his  said  dwelling-house,  with  the  ap-  >cluaa». 
purtenances,  to  wit,  on,  8cc.  at,  &c.  (venue)  wrongfully  and  injuriously 
erected  and  made,  on  the  said  piece  of  ground,  a  certain  slaughter-house, 
and  also  divers,  to  wit,  —  sheep-pens,  —  catUe-pens,  and  —  hog-sties,  and 
the  same  so  erected  and  made,  wrongfully  and  injuriously  kept  and  con- 
tinued for  a  long  space  of  time,  to  wit,  from  the  day  and  year  aforesaid, 
hitherto,  and  on  divers  days  and  times  during  the  said  space  of  time,  kill- 
ed and  slaughtered  divers  qattie  and  beasts,  to  wit,  —  oxen,  —  calves,  ^ 
sheep,  and  —  hogs,  in  the  said  slaughter-house,  and  put  and  placed  in 
and  hear  the  same,  divers  large  quantities  of  blood,  garbage,  and  offal, 
arising  from  the  carcasses  of  the  said  cattie  and  beasts,  and  the  same  so  there 
put  and  placed,  wrongfully  and  injuriously  kept  and  continued  for  divers 
long  spaces  of  time,  to  wit,  for  the  space  of  —  hours  next  after  the  re- 
spective times  of  so  putting  and  placing  the  said  blood,  garbage,  and  offal 
as  aforesaid,  whereby,  during  the  times  aforesaid,  divers  noxious  and  of- 
fensive smells  and  stenches  arising  from  the  said  blood,  garbage,  and  offal, 
penetrated  and  entered  and  came  into  the  said  dwelling-house  of  the  said 
plaintiff,  and  rendered  the  same  unwhoelsome  and  uninhabitable  ;  and  the 
said  defendant  also,  on  the  said  several  days  and  times,  wrongfully  and 
injuriously  kept  and  continued  in  the  said  sheep-pens,  cattie-pens,  and     ^ 
♦hogs-sties,  divers,  to  wit,  —  sheep,  —  oxen,  —  calves,  and  —  hogs  ;  by    [*T76] 
means  whereof  divers  loud  and  offensive  sounds  and  noises  arising  from 
the  bleating,  lowing,  and  grunting  of  the  said  sheep,  oxen,  calves,  and 
bogs,  entered  and  came  into  and  about  the  said  dwelling-house  of  the  said 
plaintiff,  and  further  greatiy  annoyed,  incommoded,  and  disturbed  the  said 
plaintiff,  together  with  his  said  family  and  scholars,  in  the  possession  and 
enjoyment  thereof,  so  that,  by  means  of  the  several  premises  aforesaid,  the 
said  plaintiff  hath  been,  during  ail  the  time  aforesaid,  and  yet  is,  not  only 
disturbed  and  annoyed,  injured  and  prejudiced  in  the  possession,  use,  oc- 
cupation, and  enjoyment  of  his  said  dwelling-house,  with   the  appurte- 
nances, and  hindered  and    prevented  from  occupying  and  enjoying  the 
same  in  so  ample  and  beneficial  a  manner  as  he  otherwise  might,  could, 
and  would  and  ought  to  have  done,  but  is  also  much  injured  in  his  said 
business  of  a  school-master,  and  likely  to  lose  many  of  his  said  scholars, 
and  to  be  prevented  from  procuring  others,  and  thereby  to  lose  great  profits 
arising  therefrom,  to  wit,  at,  &c.  (venue)  aforesaid. — [Add  another  count 
more  general,  merely  stating  that  defendant  caused  the  offensive  vapors  and 
noises  to  arise  and  be  made,  upon  the  principle  of  the  general  count,  ante^ 
-774.] 

Vol.  n.  81 
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m  sPBtBj^     For  IbaA  whereas  the  said  plainU^  on,  be.  and  long  before^  was,  aod 

Jl^^^.  condnually  from  thence  hitherto  hath  been,  and  still  is,  lawfully  possessed 

"BtoK.      of  and  iH  a  certain  messuage  or  dweHbg-house,  with  the  appurteoances, 

Par  cut-     situate  and  being  at  the  parish  of  ■■        in  the  county  of and  bj 

ttBt^infua  reason  thereof^  during  all  the  time  aforesaid,  was,  aod  still  is,  lawfully  en- 
aTenuer  to  titled  to  the  use  and  enjoyment  of  a  certain  coachway  or  avenue,  and  of 
^trH^  a  certain  foot-walk  or  avenue  there  near  adjoining  and  leading  to  the  said 
plaintiff     messuage  or  dwelling-house,  and  to  the  shade,  shelter,  protection,  and  or- 

was  «at!r    nament  of  divers  trees,  to  wit,        ■■  elm  trees, lime  trees,  and 

3mff?'Vf^  other  trees^  during  all  the  time  aforesaid,  growing  and  being  in  and  near  the 
m^at|n|^^  said  way-walk  avenues  ;  yet  the  said  defendant,  well  knowing  the  premises, 
but  contriving,  and  wrongfully  intending  to  hurt,  injure,  and  prejudice  the 
said  plaintiff  in  this  behalf,  and  to  obstruct  him  in  the  use  and  enjoj- 
ment  of  the  said  walks  and  avenues,  and  to  deprive  him  of  the  shade, 
shelter,  protection,  and  ornament  of  the  said  trees  there,  whilst  the  said 
plaintiff  was  so  possessed  and  entitled  as  aforesaid,  to  wit,  on  the  same 
day  and  year  aforesaid,  and  on  divers  other  days  and  times  between  that 
day  and  the  day  of  exhibiting  the  bill  of  the  said  plaintiff,  at,  &c.  (venve) 
aforesaid,  wrongfully  and  injuriously  cut,  lopped,  and   topped  the  said  trees, 

to  wit,  ■         of  the  said  elm  trees,        »   of  the  said  lime  trees,  and • 

of  the  said  other  trees.  By  means  whereof  the  said  plaintiff  hath  been 
g]:eatly  obstructed  and  prejudiced  in  the  use  and  enjoyment  of  the  said 
way-walk  and  avenues,  and  hath  been  and  is  greatly  deprived  of  the  shade, 
shelter,  protection,  and  ornament  of  the  said  trees  so  lopped,  topped,  aod 
out  as  aforesaid,  to  wit,  at,  &c.  (venue)  aforesaid* 

Pop  aieet-      por  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  com- 
iJliliatog    witting  of  the  grievances  hereinafter  mentioned,  was,  and  from  thence 
iMzt  to      lutherto  hath  been,  and  still  is,  lawfully  possessed  of  a  certain  messuage 
P^"^^^'  and  premises,  with  the  appurtenances,  situate  in  the  county  aforesaid,  aod 
rain  water  in  which  said  messuage  and   prembes,  the  said  plaintiff  and  his  familj 
wf^iyr  have,  for  and  during  all  the  time  aforesaid,  resided  and  dwelt,  and  still  do 
S^w^riff'a  reside  and  dwell,  to  wit,  at,  be.  (venue)  ;  nevertheless  the  said  defendant, 
honseand  contriving,  and  wrongfully   and  unjustly  intending  to  injure,  prejudice, and 
^''^i?'^.^^  aggrieve  the  said  plaintiff  in  the  possession,  use,  occupation,  and  enjof- 
tifft^^'  ment  of  his  said  messuage  and  premises,  and  to  render  the  same  incom- 
by  loat      modious,  unfit  for  habitation,  and  of  little  or  no  use  or  value  to  the  said 
2^^^^***     plaintiff,  whilst  the  said  plaintiff  was  so  possessed  thereof,  and  so  resided 
and  dwelt  with  his  family  as  aforesaid,  to  wit,  on  the  day  and  year  afore- 
said, at,  &c.  (venue)  aforesaid,  wrongfully  and  unjustly  erected  and  built, 
and  caused  and  procured  to  be  erected  and  built,  a  certain  building  near 
to  the  said  messuage  and  premises  of  the  said  plaintiff,  in  so  careless,  neg- 
ligent and  improper  a  manner,  that  by  reason  thereof,  afterwards,  to  wit, 
op  the  day  and  year  aforesaid,  and  on  divers  other  times  afterwards,  and 
beibre  the  commencement  of  this  suit,  divers  large  quantities  of  rain  wa- 
ter ran  and  flowed  from  the  said  building  down  to,  upon,  against,  and  in- 
to, the  said  messuage  and  premises  of  the  said  plaintiff,  and  the  walls,  roofs, 
^^ings,   beams,  wainscottings,  papering,  floor,  stairs,  doors,  and  other 
pfuts  thereof^  and    therein  being,  and  thereby  greatly  weakened,  injured, 
wetted,  and  damaged  the  said  messuage  and  premises  of  the  said  plain* 
tiff,  and  the  said  walb,  roois,  ceihngs,  wainscottings,  paperiags,  floors, 
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stairs,  doors,  and  otbcr  parts  thereof,  and  by  reasoii  of  the  prettn^es,  *llft6  ^ 
said  messuage  tni  premises  of  the  said  plaintiff  became,  and  were  anti  ^ 
are  damp,  incommodious,  and  less  fit  for  habitation ;  and  also,  by  retisdn 
of  the  premises,  one  E.  F.  who  before  the  time  of  committiQ:g  of  the  said 
grierances  had  resided  and  lodged  in  fte  said  messuage  \md  premises  r)f 
tile  said  plaintiff  as  a  lodger,  at  a  certain  rent  and  profit  payable  by  itt6 
said  E.  F.  to  the  said  plaintiff  in  that  behalf  from  the  time  of  the  com- 
mitting of  the  said  grieirances,  hath  hitherto  ceased  to  reside  or  lodge  iit 
such  messuage  and  premises  as  a  lodger  or  otfierwise,  and  thereby  the  said 
plaintiff  hath  lost  dirers  great  gains  and  profits,  which  she  would  ha\r8 
otherwise  enjoyed  and  received,  to  wit,  at,  be.  (venue)  aforesaid. — [Add 
another  coimi  more  generaly  omitting  the  statement  as  to  defendant  hating 
erected  a  building,  and  merely  stating  that  he  caused  divers  qtuintities  of 
ioater  to  run^  fyc.  into  and  'wptm  plaintiff  ^s  premisesJ] 

[Commencement  as  ante,  596.  The  venue  is  local] — ^For  that  whereas,  «>  .i*Wjgp 
before  and  at  the  time  of  the  committing  of  *the  grievances  by  the  said  i^^'^^ji^; 
defendant  as  hereinafter  mentioned,  a  certain  messuage  and  premises,  with      M^xr. 

the  appurtenances,  situate  in  the  county  of [or  at,  &c.  (y)l  was  in  By^^^ 

the  possession  and  occupation  of  a  certain  person,  to  wit,  one  E.  F.  as  d«m«e 
tenant  thereof  (r)  to  the  said  plaintiff,  (the  reversion  thereof  then  and  donefei^ 
still  (s)  belonging  to  the  said  plaintiff)  to  wit,  at,  &c.  (venue).     Tet  the  ^^J^JJ^ 
said  defendant,  well  knowing  the  premises,  but  contriving,  and  wrongfully  Beaoiaii  <tf 
and  unjustly  intending  to  injure,  prejudice,  and  aggrieve  the  said  plaintiff  W*  tutfrtf 
in  his  reversionary  estate  and  interest  of  and  in  the  said  messuage  and  ffei^tfi 
premises,  with  the  appurtenances,  whilst  the  said  messuage  and  premises    ^        ^ 
were  so  in  the  possession  and  occupation  of  the  said  tenant,  as  such  ten- 
ant thereof  to  the  said  plaintiff  as  aforesaid,  and  whilst  the  said  plaintiff 
was  so  interested  therein  as  aforesaid,  to  wit,  on,  fee.  and  on  divers  oAer 
days  and  times  between  that  day  and  the  day  of  exhibiting  diis  bill,  [or  ff 
in  C  P.  "  before  the  commencement  of  this  suit,"]  at,  &c.  (venue)  afore^ 
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>)  See  forms,  9  Wentw.  186. — 8  Wentw.  Buflloe,  1  M.  ft  8.  284.    The  weat  (tf  BvtdtL 

_  iex,  61  to  63.— Morg.  363.— Plead.  A.  an  aJlegirtion  will  be  a  caiiM  fox  waeeHnpo^ 

76.— 2  Wilfl.  361.— 1  Taunt.  136.-2  M.  &  the  juc^ent;  therefore,  when  the  plain- 

S.  234.    See  a  form  at  the  suit  of  rever-  tiff  declared  as  a  reversioner  of  a  yard  and 

flioner  fiw  stopping  a  way,  8  Wentw.  660»  part  of  a  wall,  whidi  W.  F.  oecnpied  m 

That  reveisioner  may  sue^  see  Com.  Dig;  .  tenant    to    him,  and    tbat  the  de£BBQdaa(, 

Action  on  Case,  Nuisance,  B. — 3  Lev.  360.  wrongfully  placed  on  the  wall  quantities  of 

In  4  Burr.  2141,  it  was  held,  that  case  lies  bricks  and  mortar,  and  raised  it  to  a  greater 

by  a  reversioner  for  obstructing   ancient  height  tlum  befoxw,  asid  placed  piaeas  vt 

lights,  and  see  a  form  of  declaration   in  timber  on  the  wall,  oyerhanginc  the  yard* 

such  a  case,   8  Wentw.  548.    As  to  an  ac-  per  quod  the  plaintiff  dtirinff  ul  the  time 

Hon  by  a  remainder-man  of  copyhold  pre-  lost  the  use  <a  the  wall*  and  by  means  of 

mises,  see  Lot.   130.     iPisher  on   Copyh.  the  timber  overhangiiw  the  wall«  the  raiOf 

114.    By  a  remainder-man  against  a  tenant  flowed   from   the  wall  on  the  yard*  axid 

for  life,  see  2  Saund.  252  a.    The  statement  thereby  the  yard  and  wall  were  injured, 

of  the  reversionary  interest  is  merely  in-  and  did  not  state  that  his  reversion  had' 

ducement,  and  though  a  seisin  in  fee,  &c.  been    prejudiced,    the   court  ansestad  tli# 

is  often  stated  in  a  declaration  by  a  rever-  iudement,  1  M.  &  S.  234.    If  the  tenant 

sioner,  (see  3  Wils.  461,)  yet  in  order  to  holds  under  a  written  agreement,  it  must, 

•Yoid  the  necessity  of  proving  the  precise  it  seems,  be  procured,  4  B.  &  C.  465. 

estate  as  alleged,  it  may  be  advisable  to  {q)    The  precise  local  situation  of  the 

adopt  the  above  form,  which  will  suffice,  2  premises  need  not  be  inserted. 

Saund.  133  b,  253  d.— Com.  Dig.  Pleader,  (r)    A  mortgagor  is  tenant  to  mortgagee.. 

C.  39.    The  plaintiff  must  distinctly  allege  — 5  B.  &  A.  604. 

and  prove  such  a  permanent  injury  as  to  («)    The  allegation  as  to  the  poMaMJan 

affect  his  reversionary  interest;  an  injury  or  title  still  oootinuixur,  is  immaterial*  and 

merely    affecting    the  possession  wiU  not  need  not  be  proved,  8  Taont.  187. 
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TO  K0VSS8  said,  wrongfully  and  unjustly,  without  the  leave  or  license  of,  and  against 
nr*MtS-  ^®  ^^^  °^  ^^^  ^^^  plaintiff  [here  state  the  nuisance  or  subject-matter  of 
Bxov.  complaint^  and  which  must  be  shown  to  have  been  of  such  a  pemumaU 
nature  as  to  affect  the  reversionary  interest^  I  M.  Sf  S.  234.  The  descrip' 
tion  of  the  injury  wHl  necessarily  vary  according  to  the  circumstanca  of 
each  case ;  see  the  forms  referred  to  below  in  the  note^  conclude  thus :] 
By  means  of  which  said  several  premises  the  said  plaintiff  bath  been  and 
b  greatly  injured,  prejudiced,  and  aggrieved  in  his  reversionary  estate  and 
interest  (f)  of  and  in  the  said  messuage  and  premises,  with  the  appurte- 
nances, so  in  the  possession  and  occupation  of  the  said  E.  F.  as  ten- 
ant thereof  to  the  said  plaintiff  as  aforesaid,  to  wit,  at,  &c«  (venue)  afore- 
said. 

7or  a  oni-      For  that  whereas,  long  before  and  at  the  time  of  the  committing  of  the  ser- 
house  in     ^^^  grievances  by  the  said  defendant  hereinafter  ^mentioned,  a  certain  roes^ 

whkh        suage  and  premises,  with  the  appurtenances,  situate  in  the  county  of 

^1^^     [or  at,  &c.]  was  in  the  possession  and  occupation  of  a  certain  person,  to 
■ion,  and*  ^^^9  o°®  ^*  F*  ^^  tenant  thereof  to  the  said  plaintiff,  the  reversion  tliereof 
fe'atop-     expectant  on   the  determination  of  the  said  tenancy  then  and  still  belong- 
y}y;^P*  ing  to  the  said  plaintiff,  to  wit,  at,  &tc.  (venue).     And  whereas  also, be- 
whereby*    fore  and  at  the  time  of  the  committing  of  the  several  grievances  hereinafter 
the  looma  mentioned,  the  said   defendant  was  and  still  is  possessed  of  a  certain  other 
Jl^^'^*  messuage  and  premises,  with  the  appurtenances,  situate  and  being  near 
n&okyy&c.  and  adjobing  to  the  said  messuage  and  premises  first  mentioned,  to  wit, 
(**^         at,  &tc.  (venue)  aforesaid.     And  whereas  for  divers  and  very  many  years 
[*77SfJ    ])efore  and  until  and  at  the  time  of  committing  the  grievance  hereinafter 
next  mentioned,  there  was,  and  of  right  ought.to  have  been,  and  still  of 
right  ought  to  be,  a  certain  flue,  funnel,  or'  passage,  for  smoke,  leading 
from  and  out  of  a  certain  room  in  and  parcel  of  the  said  first-mentioned  mes- 
suage and  premises,  unto  and  into  and  communicating  with  a  certain  chim* 
n^y,  bemg  in   the  said  messuage  and  premises  of  the  said  defendant,  into, 
through,  and  out  of,  which  said  chimney,  so   being  in   the  said  messuage 
and  premises  of  the  said  defendant,  the  smoke  which  might  from  time  to 
time  arise  and  proceed  from  thp  wood,  coals  and  other  fuel,  kindled,  burnt, 
and  consumed  at  and  in  a  certain  fire-place  in  the  said  room  for  the  neces- 
sary heating,  and  the  wholesome  and  convenient  use  and  occupation  there- 
of, during  all  the  time  aforesaid  until  the   committing  of  the  grioTance 
hereinafter  next  mentioned,  was  used   and  accustomed,  and  of  right  ought, 
by  and  by  means  of  the  said  flue,  funnel,  or  passage,  to  enter,  pass,  as- 
cend and  be  carried  away,   to  wit,  at,  &c.  (venue).     Yet  the  said  defend- 
ant well  knowing,  the  premises,  but  contriving,  and  wrongfully  intending  to 
injure  prejudice,  and  aggrieve  the  said  plaintiff  in  his  reversionary  estate 
and  interest  of  and  in  his  said  messuage  and  premises,  with  the  appurt^ 
nances,  whilst  the  said  messuage  and  premises  were  so  in  the  possessioD 
and   occupation  of  the  said  E.  F.  as  tenant  thereof  to  the  said  plaintiff 
as  aforesaid,  whilst  the  said  plaintiff  was  so  interested  therein  as  aforesaid, 
to  wit,  on,  inc.  at,  &c.  (venue)  wrongfully  and  unjustly,  and  without  the 

(t)    This    allegation    is    necessary,   and        (u)    See  ante,  777,  note, 
must  be  proyed,  1  M.  &  S.  234,  239. 
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leaye  or  license  of  the  said  plaintiff,  by   and  by  means  of  dirers  large  ^  sovns 
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quantities  of  bricks,  stones,  and  mortar,  shut,  closed,  stopped  up,  and  ob-  _  _ 
Btructed  tbe  said  flue,  funnel,  or  passage,  and  the  same  so  shut,  closed,  sioirr 
stopped  up,  and  obstructed  as  aforesaid,  kept  and  continued  for  a  long 
space  of  *ljme,  to  wit,  from  the  day  and  year  aforesaid,  hitherto,  and  stiU  [^80] 
doth  keep  and  continue,  whereby  such  smoke  was  and  is  wholly  hindered 
and  prevented  from  entering,  passing,  ascending,  and  being  carried  away, 
into,  and  through  and  out  of  the  said  chimney  from  the  said  room,  by 
or  by  means  of  the  said  flue,  funnel,  or  passage,  and  the  said  room  hath 
thereby  been  rendered  and  still  is  uncomfortable,  unwholesome,  and  unfit 
for  habitation  ;  and  the  said  messuage  and  premises,  with  tbe  appurtenan* 
ces  of  the  said  plaintiff,  is  thereby  become  greatiy  deteriorated  and  les- 
sened in  value.  By  means  of  which  said  several  premises,  the  said  plain- 
tiff hath  been  and  is  greatly  injured,  prejudiced,  and  aggrieved  in  his  re- 
versionary estate  and  interest  of  and  in  the  said  messuage  and  premises, 
with  the  appurtenances,  so  in  the  possession  and  occupation  of  the  said 
E.  F.  as  tenant  thereof  to  the  said  plaintiff  as  aforesaid,  to  wit,  at,  he. 
(venue)  aforesaid. — [Add  other  countty  stating  the  injury  lees  particular^ 

[  Commencement  as  ante^  596.  7%c  venue  is  local] — ^For  that  whereas  p^^ 
the  said  plaintiff  heretofore,  to  wit,  on,  &c.  was,  and  from  thence  hither-  For  not' 
to  hath  been,  and  xStill  is,  lawfully  possessed,  and  in  the  occupation  of  a  r^pauring 
certain  close,  situate  and  being  in  the  parish  of  »—  in  the  county  of  be^een 

•     And  the  said  defendant,  during  the  time  aforesaid,  was,  and  still,  is,  plaintiff'! 

possessed  of,  and  in  the  occupation  of  a  certain  other  close,  situate  and  |^^^r> 
being  in  the  parish  and  ^county  aforesaid,   and  contiguous  and  next   ad-  closes, 
joining  to  the  said  close  of  the  said  plaintiff.     And  the  said  defendant  by  ^^^}jj^ 
reason  of  the  possession  of  his  said  close,  with  the  appurtenances,  during  ^al^^^' 
all  the  time  aforesaid,  of  right  ought   (x)  to  have  repaired  and  amended,  caped,and 
and  still  of  right  ought  to  repair  and  amend,  a  certain  hedge  or  fence,  be-  ^®  ^y^* 
tween  the  said  close  of  the  said  plaintiff  and  the  said  close  of  the  said  de-  damaged^ 
fendant  as  often  as  occasion  hath  required,  to  prevent  cattie  lawfully  feed-  and  do- 
ing and  depasturing,  or  being  in  those  respective  closes  from  erring  or  es-  ^^^*'\ 

into  plain- 
(to)    See  the  forms,  Bro.  Rep.  62,  486. —  for  not  repairing  hia  fences  per  quod,  the  ^'*  dose 
Heme,  61,  62. — 1  Bro.  Ent.  66.-8  Wentw.  plaintiff's  horse  escaped  into  the  defend-  *^cL  corn- 
Index,  Ixx. — Morg.  Prec.  436. — 1  Rich.  C.  ant's  close,  and  were  there  killed  bj  the  mitt^ 
P.  131.~LiL  Ent.  64,  69.     As  to  the  law,  fEiUing  of  a  haj-stack,  it  was  held  that  the  damage 
see  Yin.  Ab.  Fences. — 1  Taunt.  529. — Har-  damage  was  not  too  remote,  and  ti^t  the  C^)* 
xison,  Landl.  &  Ten.  455.    When  the  de-  action  was  maintainable,  2  Y.  &  J.  391.  f*781] 
fondant's  cattle  hare  escaped  into    plain-        (x)    This  is  now  determined  to  be  a  suffi- 
tiff 's  close,  he  may  declare  either  in  case  cient  allegation  of  the  defendant's  liability 
or  trespass,  1  Salk.  335.    The  action  should  to  repair.     1  Salk.  335. — 1  Yentr.  264. — 2 
in  general  be  against  the  occupier  and  not  Ld.  Kaym.  804. — 3  T.  R.  766.    It  is  not 
the  landlord,  -vmo  is  not  in  possession,  4  necessary  to  introduce  the  word  "  tenants,*' 
T.   R.   318. — 2  Hen.  Bla.   860. — 12   Mod.  unless  the  defendant  be  owner  as  well  as 
168.    If  a  man  who  ought  to  inclose  against  occupier  of  the  soil,  as  it  is  only  in  the  lat- 
land,  do  not  inclose,  whereby  the  cattle  of  ter  capacity  that  a  mere  lessee  can  be  sued, 
his  tenants  enter  into  the  land  and  do  da-  4  T.  K.  318. — 2  Hen.  Bla.  360. — 12  Mod. 
mage,  the  owner  may   haye  his  remedy,  168.    Debuit  reparare  is  sufficient,  without 
BuL  N.  P.  74.    So  an  action  on  the  case  showing  how  tiie  defendant  is  liable,  3  T. 
lies  for  breaking  the  fences  of  a  third  per-  R.  766.-~Cro.  Jac.  665. — 1  Salk.  335,  360. 
ion,  whereby  the  cattle  of  the  plaintiff  es-  — 2  Saund.     114  a,  b,  c. — 1  Price,  27.    It 
cape  into  the  land  of  the  former  and  are  seems  sufficient  although  the  defendant  was 
diatouned,  1  Lord  Raym.  273.    Where  the  bound  to  repair  by  agreement,  see  6  B.  ft 
plaixvtiff  deolared  in  case  against  the  tenant  C.  833,  338. 
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eaping  bom  and  CNrt  of  the  one  into  file  o(ber  of  the  said  closes,  thmigh 
Ihe  defeelB  and  insufficiencies  of  the  s«d  hedge  or  fenoe,  and  doing  da* 
mage  in  those  respective  closes.  Yet  the  said  defendant,  well  knowing  tht 
premises,  but  contriving,  and  wrongfully  and  unjustly  intending  to  iojura 
and  aggrieve  the  said  plaintiff  in  that  behalf,  whilst  the  said  plaintiff  and  d^ 
fendant  were  so  respectively  possessed  of  their  said  respective  closes,  wiA 
the  said  appurtenances  as  afovesatd,  to  wit,  on  the  dny  and  year  afeiesaii, 
and  on  divers  other  days  and  times  between  that  day  and  die  day  of  «• 
hibiting  this  bill,  to  wit,  at,  fcc.  (venue)  aferesaid,  wrongfiilly  and  unjasl* 
ly  sufieved  and  permitted  the  said  hedge  or  fence  between  the  said  c\m 
af  the  said  plaintiff,  and  the  said  close  of  the  said  defendant,  to  be  and  coa- 
tittue,  and  the  same  then  was  ruinous,  prostrate,  fallen  down,  out  of  n- 
pair,  and  in  great  decay,  for  want  of  needful  and  necessary  repairing  and 

amending  of  the  same,  wherel^  divers  cattle,  to  wit,  horses,  — 

oows,  —  sheep,  fee.  of  the  said  plaintiff,  lawMly  feeding  and  depss* 
turing  in  the  said  close,  piece  or  parcel  of  land  of  the  aaid  plaintiff,  ob 
the  several  days  and  times  af<Nresaid,  went,  erred,  and  escaped  from  zsd 
out  of  the  same,  thiough  the  said  defects  and  insufficiencies  of  the  said 
hedge  or  fence,  into  the  said  close  of  the  said  defendant,  and  were  tbes 
r*T82]  ^^^  there  driven  about  and  hunted  in  the  said  ^'close  of  the  said  defendant 
And  thereby  one  of  the  said  cattle,  to  wit,  a  certain  cow  oi  the  said 
plaintiff,  tben  and  there  prematurely  calved,  and  became  and  was  gready 
injured  and  damaged.  And  the  said  plaintiff  w-as  forced  and  obliged  to 
lay  out  and  expend  a  large  sum  of  money,  to  wit,  the  sum  of  £5,  io  and 
about  the  endeavoring  to  cure  his  said  cow,  and  also  by  reason  of  the  said 
defects  and  insufficiencies  of  the  said  hedge  or  fence  on  the  several 
diays  and  times  aforesaid,  divers  odier  cattie,  as  well  of  the  said  defend- 
aaC  as  of  divers  ether  persons,  feeding  and  depasturing,  and  being  in  cIm 
said  close  of  the  said  defendant  on  the  several  days  and  times  aforesaid, 
through  the  said  defects  and  insufficieneies  of  the  said  hedge  or  feoce, 
erred  and  escaped  out  of  the  said  close  of  tile  said  defendant,  into  the  said 
close  of  tlae  said  plaintiff,  and  ale  up,  trod  down,  trampled  vpon,  ooasoo* 
ed,  and  spoiled,  other  the  grass  and  herbage  of  th«  add  close  then  and 
tisera  growing  and  being  of  great  vahie,  to  wit,  of  the  vnhie  of  £M.p- 
[Conclude  as  antey  596.] 


pn^85] 

I^reyer-       [Commencement  OS  ante,  596.] — For  that  whereas  the  said defendaDty 
feeaM^t  before  and  at  the  time  of  the  committing  of  the  •grievances  hereiBaAer 

hifl  tenant 

#^'1!?^        (y)    See  precedents,  8  Wentw.  Index,  67  fee,  in  tail,  for  Hf e,  or  yean,  agnmt  tbe  !»• 

fi>r  voiun'    t^  71.    ^  to  when  thia  action  lies,  see  an-  nant  in  poaaeaaion,  or  a  atran^Br*  mi  tba 

S^  TfcT     ^  ^^'  ^*  ^®^'  ^^    ®y  landlord  against  te-  inatanoea»  2  Saund.  %6%  n.  7,  whew.  «• 

?[^^^"^  nant,  or  by  remainder-man  in  fee  againat  the  mode  of  declaring  in  generaL    If  the 

?^^          the  tenant  (or  life,  see  2  Saund.  252  c,  d.—  declaration  be  against  a  atrm^^tr  for  wart^ 

^j^'  ^      Hod.  Snt.  201.— 3  Lev.  128.— 3  East,  38 ;  at  the  snift  of  a  reversioner,  the  ricb^  « 

™^     .    and  see  the  forms  of  seating  the  particular  the  plaintiff,  and  the  possession  of  ttet» 

waste  (y;.  y^^g^^  whether  voluntary  or  permissive,  in  nant  should  be  desciiDed  as  in  the  pree^ 

houses,  lands,  or  woods,  2  Saund.  252  d,  O)  dent,  ante,  777.    An  action,  on  the  oass  ia 

£—8  East,  38.    This  action  may  be  cap-  tiis  natnra  of  waste  lies  at  the  suit  of  a 

ported  by  any  person  who  has  the  immB^  laedinrd  agaiaiA  hit  taunts  foit  soti  dioi 

diau   remainder   or  reversion*  whithar  in  by  the  letter  iriale  ksilding  onv  ate  tM 
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naxt  iDeDlioDed9  hdd  aod  Mjoyed  a  certaia  mesBuage  or  dw«lliiig*boii8«^ 
and  land,  with  the  a^ppurtoBanoes,  situate  in  the  parish  of  ■  ■  in  tbo^  ^^t^^ 
county  of  —  aa  teoaot  thereof  to  the  said  plaintiff,  that  is  to  say,  as 
tenant  thereof  fiom  yeaj:  to  year,  for  so  long  a  time  as  they  the  said  plaintiff 
and  defendant  should  respectively  please,  to  wit,  at,  be.  aforesaid.  Yet 
the  said  deieadant  ooatriving,  and  wrongfuUy  and  unjustly  intoadbg  I0 
injure,  prejudice,  and  aggrieve  the  said  plaintiff  in  bis  reversionary  estate 
and  interest  of  and  in  the  said  messuage  or  dwelling-bouse,  and  land, 
witli  the  appurtenances,  whilst  the  same  so  were  in  the  possession  of  the 
said  defendant  as  tenant  thereof  to  the  said  plaintiff  as  aforesaid,  to  wit, 
on,  be.  and  on  divers  other  days  and  times  between  that  day  and  the  day 
of  exhibiting  tins  bill,  [or^  if  in  C.  P,  *^  before  the  commencement  of 
tbis  suit,"]  at,  be.  (venue)  aforesaid,  wrongfully  and  unjustly  felled  (z), 
out  down,  and  prostrated,  and  caused  and  procured  to  be  felled,  cut  down 
and  prostrated  (a),  divers  trees,  to  wit,  —  oaks,  —  elms,  —  apple-trees, 
—  walnut  trees,  and  —  other  trees  of  the  said  plaintiff,  of  great  value, 
to  wit,  of  the  value  of  £— -,  then  standing,  growing,  and  being  in  and 
upon  the  said  land,  and  took  and  carried  away  the  same,  and  converted 
and  disposed  thereof  to  his  own  use.  Whereby  the  said  plaintiff  hath 
been  and  still  is  greatly  injured,  prejudiced,  and  aggrieved  in  bis  reversion* 
ary  estate  and  interest  of  and  in  the  said  messuage  or  dwelling -house,  and 
land,  with  the  appurtenances,  to  wit,  at,  be.  (venue)  aforesaid. — [Add  a 
cmuU  in  trover ^  and  conclude  cm  ante  596.] 

For  that  whereas  the  said  defendant,  before  and  at  the  time  of  the  ^>  ^^ 
oommitting  of  the  grievances  hereinafter  next  mentioned,  held  and  eiyoy-  i^^,^  w^ 
ed  divers,  to  wit,  [1000]  acres  of  land  with  the  appurtenances,  situate  T•viMkM^^ 
and  being  in  the  parish  of  — —  in  the  county  of  '■     ■     as  tenant  there-  ?*^2?* 
of  to  the  said  plaintifl^  iHider  and  by  virtue  of  a  certain  demise  thereof  ^p^o  haA 
theretofore  made,  for  a  term  which  is  since  determined,  to  wit,  at,  bc«  q<^M«A 
(venue).     Yet  the  said  defendant  contriving,  and  wrongfully  and  unjustly  j^^*^!^)^ 
intending  to  injure,  prejudbe,  and  aggrieve  the  said  plaintiff  in  his  rever*  cut  down 
sionary  estate  and  interest  of  and  in  the  said  land,  with  the  appurtenances,  timber 
whilst  the  same  wero  so  in  the  possession  of  the  said  defendant,  as  tenant  jnitted 
thereof  to  the  said  plaintiff  as  aforesaid,  to  wit,  on,  be.  and  on  divers  waste. 

other  days  and  timeB  between  that  day  and  the  day  of  — ^-  A.  D. 

-"*'—  at,  be  (yewu^)  aforesaid,  wrongfuUy  and  unjustly  felled,  cut,  pros«> 

ei^pization  of  a  notice  to  quit,  1  Campb.  &  R.  6/^1,  S.  C. 

860.    The  landlord  of  a  tenant  £rom  year  {%)    It  is  necessary  in  thiii  action,  as  well 

to  year,  although  there  be  no  reservation  as  in  the  writ  of  waste,  to  state  in  the  de^ 

of  the  timber  on  the  premises,  may  sup*  claration   the  nature   and   kind  of  waste> 

port  an  action  of  trespass  vi  ei  armia  against  which  is  the  subject  of  the  action.    See 

a  third  person  for  oarrying  it  away  after  it  the  several  forms  ra  2  Saund.  262  d,  e,  f. 

htti   been   cut  down,    2  Chit.  Rep.  686.  («)    When  trees  are  excepted  in  the  leaas^ 

Where  a  lessor  during  the  term  cut  down  trespass  is  sustainable,  and  not  case^  8  Rot. 

some   oak  pollards  growing  upon  the  de-  190 ;  and,  if  not  excepted,  the  interest  of 

mised  premises,  which  were  imfit  for  txm-  the  lessor  in  the  body  of  the  trees  eon** 

bn,  it  was  held,  that  as  the  tenant  fat  life  tinues,  so  that  he  may  support  trespass  for 

or  yeazs  would  have  been  entitled  to  them  carrying  them  away,  1  Saund.  322,  n.  5."-^ 

if  they  had  been  blown  down,  and  was  en-  2  T.  R.  13.— 2  Campb.  491.    But  if  a  lessor, 

lilied  to  the  ntvfruei  of  them  during  the  during  the  term,  cut  down  trees  growing 

tvm,  the  lessor  ooold  not,  b^  wionghilly  upon  the  demised  premises,  which  see  fit 

■evering  them,  acquire  any  nght  to  them,  only  for  firewood,  and  the  lessee  take  them 

tfUd  consequently   that  he  or  his  rendee  away,  trespass  will  not  lie  against  the  lessee 

ooiuld  not  miJTitAi'n  trespass  against  the  te-  at  the  suit  of  either  the  lessor  or  his  ren- 

aant  £nr  takmg  them,  6  B.  %  C.  897.-4  D.  dee,  8  D.  ft  R.  651.— 5  B.  ft  C.  897,  S.  C. 
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'OK  trated  and  destroyed,  and  caused  and  procured  to  be  feUed,  cut,  prostn- 
^Jto^  ted,  and  destroyed,  divers  timber  trees,  and  other  trees,  and  divers  sap- 
lings and  standards  likely  to  become  timber,  that  is  to  say,  500  timber 
trees,  500  other  trees,  2000  saplings,  and  2000  standards  likely  to  become 
timber,  and  also  large  quantities  of  coppice  wood  and  underwood,  to  wit, 
2000  cart-loads  of  coppice  wood,  and  2000  carl-loads  of  underwood,  at 
those  times  respectively  standing,  being,  and  growing,  in  and  upon  the 
said  land,  the  coppice  wood  and  underwood,  so  felled  and  cut  as  afore- 
said, at  the  several  times  of  felling  and  cutting  thereof,  not  being  of  fit, 
proper,  and  seasonable  growth  for  being  felled  and  cut ;  and  the  said  tim- 
ber trees,  other  trees,  saplings,  standards,  coppice  wood,  and  underwood, 
being  of  great  value,  to  wit,  of  the  value  of  £1000,  and  took  and  ca^ 
ried  away  the  same  respectively,  and  converted  and  disposed  thereof  to 
his  own  use ;  and  the  said  defendant  also,  on  the  said  several  days  and 
times  aforesaid,  and  during  his  said  tenancy,  took  down,  pulled  down, 
prostrated,  and  destroyed  a  certain  kiln,  to  wit,  a  lime  kiln,  of  great  vai* 
ue,  to  wit,  &c.  standing  and  being  on  the  said  premises,  and  took  and  ca^ 
ried  away  the  same,  and  the  materials  thereof,  containing,  to  wit,  50 
cart-loads  of  bricks,  50  cart-loads  of  stone,  50  cart-loads  of  mortar,  100 
weight  of  iron,  and  500  other  building  materials,  and  carried  away  the 
same,  and  converted  and  disposed  thereof  to  his  own  use,  whereby  the 
said  plaintiff  hath  been  and  still  is,  greatly  injured,  prejudiced,  and  ag- 
grieved  in  his  reversionary  estate  and  interest  of  and  in  the  said  land,  with 
the  appurtenances,  to  wit,  at,  Hic.  (yenve)  aforesaid. 

Seooad  And  whereas  also  the  said  defendant,  before  and  at  the  time  of  the 

aotcut?^'  committing  of  the  grievances   hereinafter  next  mentioned,  held  and  en- 
ti2ig  down  joyed  divers,  to  wit,  1000  acres  of  other  land,  with  the  appurtenances, 
^"y^'  ••  comprising,  amongst  other  land,  divers,  to  wit,  300  acres  of  coppice  wood, 
ought  to    ^°^  ^^  acres  of  underwood,  situate  and  being  in  the  county  aforesaid, 
luvedose.  as  tenant  thereof  to  the  said  plaintiff,  to  wit,  at,  &c.  (venue)  aforesaid ;  and 
thereupon  it  then  and  there  became  and  was  the  duty  of  the  said  defendant  to 
cut  the  coppice  wood  and  underwood,  growing  in  and  upon  the  said  pre- 
mises, at  due  and  proper  times  and  seasons.     Yet  the  said  defendant  coo* 
triving,  and  wrongfully  and  unjustly  intending  to  injure,  prejudice,  and  ag- 
grieve the  said  plaintiff,  in  his  reversionary  estate  and  interest  of  and  io 
the  said  land,  with  the  appurtenances,  whilst  the  same  were  so  in  the 
possession  of  the  said  defendant,  as  tenant  thereof  to  the  said  plaintiC 
as  aforesaid,  to  wit,  on,  &c.  and  from  thence,  for  a  long  and  unreasonable 

time,  to  wit,  until  the  day  of A.  D.  wrongfully  delayed 

cutting,  and  did  not  cut  divers,  to  wit,  100  acres  of  coppice  wood,  and 
100  acres  of  underwood,  of  and  belonging  to  the  said  premises,  which 

ought  to  have  been  cut  before,  to  wit,  in  the  year  of  our  Lord «B" 

wrongfully  and  injuriously  cut  the  same,  after  the  expiration  of  such  rea- 
sonable time  as  aforesaid,  to  wit,  on  the day  of in  the  year  of 

our  Lord and  just  before  the  expiration  of  the  said  tenancy  of  the 

said  defendant,  by  reason  whereof  he  the  said  plaintiff  was,  by  the  said 
defendant,  wrongfully  and  unjustly  deprived  of  the  benefit  of  tbe  fresh 
growth  of  the  said  underwood  and  coppice  wood,  after  the  time  wb^  the 
same  ought  to  have  been  cut,  and  which  he  would  have  had  if  the  samo 
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had  been  cut  at  due  and  proper  time  in  that  behalf,  and  thereby  the  said 

plaintiff  hath  been,  and  is  greatly  injured,  prejudiced  and  aggrieved  in  his      

reversionary  estate  and  interest  of  and  in  the  said  lands,  with  the  appurte- 
nances, to  wit,  at,  be.  (venue). 

[Commencement  at  oiUe,  596.] — ^For  that  whereas  the  said  defendant,  Byknd- 
heretofore,  to  wit,  on,  be.  at,  &C.  (venue)  was,  and  from  thence  hitherto  j^^^ 
hath  been,  and  still  is,  tenant  to  the  said  plaintiff,  of  a  certain  messuage,  tanant,  te 
farm,  land,  and  premises,  with  the  appurtenances,  situate  in  the  parish  of  n^c^'^-' 

in  the  county  of         ,  and    by  reason  thereof,  during  *all  that  time  ^|^f[/te 

it  was  the  duty  of  the  said  defendant,  as  such  tenant  as  aforesaid,  to  man-  goodhus- 
age,  use,  and  cultivate  the  said  farm,  lands  and  premises,  with  the  ap-  ^f^'  * 
purtenances,  in  a  good  and  husbandlike  manner,  and  according  to  the  cus-  pdxingt 
torn  of  the  country  where  the  said  farm,  lands,  and  premises  were  so  situ-  ^*  (^)* 
ate  as  aforesaid,  to  wit,  in  the  parish  and  county  aforesaid.     Yet  the  said    [^86] 
defendant,  not  regarding  his  duty  in  that  behalf,  but  contriving,  &c. — 
[State  the  breaches  according  to  the  fact^  at  in  atnanptity  ante^  307  to 
313.     If  the  action  be  not  for  repairing^  the  obligation  to  repair y  and  the 
breach  thouUt  be  tinted  at  ante,  307  to  313.     When  the  action  it  for  the 
breach  of  an  exprett  covenant,  it  it  utual  in  one  county  immediately  after 
the  ttatement  of  the  tenancy,  to  allege  the  termt  of  the  tenancy,  the  breach  of 
which  it  complained  of  at  foUowt : — ^'  under  and  tubjtct  to  certain  termt 
and  conditiont  to  be  performed  and  fulfilled  by  and  on  the  part  of  the  taid 
defendant,  that  is  to  toy,  that,  fyc"     Then  tet  forth  the  covenant  in  the 
leate,  fyc.     Add  a  count  in  trover,  if  there  be  any  evidence  to  tupport  it^ 
and  eoncUde  at  ante,  596.    By  incoming  tenant  againtt  outgoing,  16  Eatt^ 
71.] 

[Commencement  at  ante,  596.] — For  that  whereas  the  said  plaintiff,  be-  fow^xn- 
fbre  and  at  the  time  of  the  committing  of  the  said  grievances  by  the  said  ^^"^ 
defendant  hereinafter  mentioned,  was,  and  from  thence  hitherto  hath  been,  ^^  ^. 

(6)    Sea  fisrms  in  aaamnpiit,  and  notes,  othar»    and  thereby    prarented  the  water  If\^^ 

ante,  807. — When  case  is  maintainable,  id.  from  running  in  itsi  nsual  course,  and  in  its  ^^ 

and  ante,  yol.  L  162.  usual  calm  and  smooth  manner  to  the  plain-  ^i^^^^y,^ 

(e)  See  forms,  8  Wentw.  Index,  Ixy. — 2  tiff's  premises,  and  thereby  the  water  run  £!|^7T 
East,  497.-4  Id.  107.— 6  Id.  208.— LiL  in  a  different  channel,  and  with  neat  yio-  ™"  ^^^• 
£nt.  55. — Plead.  A.  74,  78,  106,  226,  251,  lence,  and  injured  the  banks  and  premises 
300,  307,  311,  365.— Morg.  349,  365.-2  of  plaintiff,  but  did  not  allege  an  injury 
Sich.  C.  P.  163.  And  a  form  against  a  ca-  from  the  want  of  a  sufficient  quantity  of 
nal  company  for  not  miw aging  the  canal  water,  and  the  jury  found  that  plain^'a 
according  to  act  of  parliament,  8  Y.  &  premises  were  not  injured,  but  ware  of 
J.  60. — ^See  a  more  general  form,  1  MalL  opinion  that  defendant  had  no  rip;ht  to  stop 
141. — ^Post,  794,  5,  and  the  notes  to  the  the  water,  or  keep  it  pent  up  in  the  sum- 
form,  ante,  769,  most  of  which  are  appli-  mer  time :  it  was  held  that  the  plaintiff 
cable.  An  action  lies  for  direrting  or  ob-  could  not  recover  damages  for  the  erection 
atructing  a  water-course  to  which  the  plain-  of  the  dam,  but  was  bound  to  allege  and 
tiff  has  a  right,  and  whereby  he  has  sus-  prove  that  he  had  sustained  an  iigury  from 
tained  damage.  Eunning  water  is  original-  the  want  of  a  sufficient  quantity  of  water, 
ly  publici  Juris,  and  an  individual  can  only  2  B.  ft  C.  910. — i  D.  ft  R.  583,  S.  C.— 
acquire  a  right  to  it  by  applying  so  much  of  The  owner  of  land  through  whic^  a  river 
it  as  he  requires  for  a  oeneficial  purpose,  runs,  cannot,  by  enlarging  a  channel  of  cer- 
leaving  the  rest  to  others,  who  if  they  ac-  tain  dimensions,  leadmg  out  of  the  river 
quire  a  right  to  it  bv  8ubse(]^uent  appropria-  through  which  the  water  had  been  used  to 
tion,  cannot  lawfully  be  disturbed  in  the  flow,  before  any  appropriation  of  it  by  an- 
enjoyment  of  it.  But  where  the  plaintiff  other,  divert  more  of  it  to  the  prejudice  of 
alleged  that  defendant  had  erected  one  dam  any  other  land-owner  lower  down  the  ri- 
above  plaintiff's  premises,  and  widened  an-  ver,  who  had  at  any  time  beifore  sooh  «n« 
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and  stiU  it  (^9  lawfully  posseasod  (e)  of  certain  [iron  and  tin]  works  aad 

preccuses,  with  the  appurtenances,  situate  and  being  in  the  county  of 

[or  at  (/),  &c.]  and  by  reason  thereof  before  (jg)  and  at  the  time  of  the 
committing  of  the  grievances  hereinafter  mentioned,  of  right  (A)  ought  to 
have  had  and  enjoyed,  and  still  of  right  ought  to  have  and  enjoy,  the  benefit 
[V80}  and  advantage  of  the  water  of  a  certain  stream  or  *waterHX>urse  in  the  county 
aforesaid,  which  during  all  that  time  of  right  ought  to  have  run  and  (t), 
flowed  and  until  the  diversion  thereof  hereinafter  mentioned,  of  right  had  run 
and  flowed,  and  still  of  right  ought  to  run  and  flow  unto  (k)  the  said  worb  of 
the  said  plaintiff,  for  the  supplying  the  same  with  water  for  the  working  (I), 
thereof  to  wit,  at,  &c.  (venue)  aforesaid.  Yet  the  said  defendant  well  knowing 

largflaoLent  tmtopnaJM  to  himself  the  sot-  the  local  ntaatloii  from  that  prored,  wonU 

plus  water  which  did  not  escape  by  the  for-  be  fieitaL    Describing  a  weir  to  hare  beea 

mer  channel,  6  East,  208.    And  the  occu-  erected  by  the  defendant,  at  H.,  when  it 

pier  of  a  mill  may  maintain  an  action  for  was  erected  at  a  lower  part  of  the  atme 

aoEcing  back  water,  and  injnxing  his  mill,  water,  at  T.,  the  Taiianoe  was  held  £ttiL  I 

although  he  has  within  a  few  years  pre-  New  Rep.  290.    2  Smith's  Rep.  677,  S.  C 

tIous,  erected  a  wheel  requiring  less  water  {g)    Sometimes  this  allegation  woiild  be 

thaa  the  one  he  had  prerioualy  used.    1  B.  improper,  4  East,  107.--6  Id.  438.— I  TavaL 

k  A.  26S.  206,  206.^1  B.  &  P.  37.     And  where  oat 

But  where  the  defendant  erected  a  dam  declared  in  case  for  obstructing  a  vater- 

abore  the  null  of  the  plaintifF,  by  which  course  upon  his  possession  of  a  mill,  ^tk 

file  water  was  diverted  m>m  its  accustomed  the  lypurtepances,  and  that  6y  reatm  tf 

chanelt  but  to  which  it  returned  long  be-  such  Mt  posteasion,  he  had  a  right  to  the 

fore  it  reached  the  plaintiff's  mill«  which  use  of  the  water  running  in   a  certain  tnn- 

cBversion  affected  the  regularity  of  the  sup-  nel  to  the  mill ;  it  was  hdd,  that  such  al* 

ply,  though  it  produced  no  waste  of  water,  legation  was  not  supported  by  proof  that 

It  was  held  that  the  plaintiff  was  entitled  the  tunnel  was  made  on  the  defendant's 

to  recoTer,  7  Moore,  345.    Where  a  plain-  land,  which  he  had  agreed  to  let  the  plain- 

tUI^  who  had  a  right  to  irrigate  his  meadow,  tiff  have  for  this  purpose,  for  a  oertain  cod- 

by  placing  a  dam  of  loose  stones  across  a  sideration,  but    of  which   no    conrejanee 

small  stream,  and  occasionally  a  board  or  was  made  by  him  to  the  plaintiff,  and  he 

fender  fastened  (the  board  by  means  of  two  had  since  ref!ised  assent,  because  thepisia- 

stakes)  wMoh  had  never  been  done  by  his  tiff  had  not  the  water  by  reason  of  his  ^01- 

predecessor^  and  the  defendant,  who  had  Beuion  of  the  mill,  but  by  parol  Ucenae  or 

rights  on  the  same  stream,  having  removed  contract  which  could  not  pass  the  title  to 

the  stakes  and  the  boards  also,  a  verdict  the  land,  and  the  license  was  revokahle 

was  given  for  the  plaintiff,  in  an  action  for  and  revoked,  4  East,  107  ;  and  see  5  B.  & 

such  removal;  the  court  refused  to  set  it  C.  221. — 7  D.  &  R.  783,  S.  C. 

aside,  holding,  that  the  defendant  had  no  (A)    Ante,  769,  and  6  East,  208. 

right  to  remove  the  board  as  well  as  the  (•')    It  is  not  necessary  to  show  any  other 

stakes,  on  the  ground  that  the  stakes  gave  title  in  a  declaration  for  the  diversion  of  • 

the  board  a  chu'acter  of  permanency,  in-  water-course    than  "gwe  ad  t^rram"  fte* 

compatible  with  the  defendant's  rights,   6  of  plaintiff  **  eurrere  eonsuevit ;"   2  Ssnnd. 

Bing.  379.     After  twenty  years'  uninter-  114. — Ante,   769. — Cro.  Car.  500,  575.-3 

rupted  enjoyment  of  a  spring  of  water,  an  Lev.    139. — 3    Mod.    49. — 1   Show.  64.-8 

absolute  right  to  it  is  gained  by  the  occu-  Show.   243. — Carth.    85. — 1    Leon.  247.— 

pier  of  the  dose  in  wMch  it  issues  above  Palm.  290. — 3  Lev.   133,  S.  C.  —2  Ventr. 

ground,  and  the    owner    of   an   adjoining  292. — Fitz.  N.  B.  123,  and  see  6  M.  &  6. 

close  cannot  lawfully  cut  a  drain,  whereby  29. 

the  supply  of  water  to  the  spring  is  dimin-  {k)    It  is  not  necessary  to  show  the  tet' 

ished,   1  Campb.  463.    If  one  has  ancient-  mint  of  a  water-course.  Skin.  389.^Coinb. 

ly  pits,  which  are  separated  by  a  rivulet,  231. 

he  may  cleanse  them,  but  cannot  change  (/)    If  the  defendant  was  entitled  to  im- 

or  enlarge  them  to  the  injury  of  the  water-  gate,  here  insert  in  one  count  the  following 

course,  1  Wils.  174.  quaMcations  of  the  plaintiff's  right;  ris. 

(d)  This  allegation  is  immaterial,  and  **tave  and   except   at   such   timet  vie*  d 
need  not  be  proved.     8  Taunt.  137,  8,  9.  should  and  might  be  reasonable  and  f^^ 

(e)  The  statement  of  possession  is  suffi-    to  water  a  certain  dose  in  the  oeatpation  of 
dent,  ante,  769.  the    said    defendant,    noar   the  said  fs^^ 

(f)  The  venue  is  local,  but  a  local  de-    course,  with  reasonable  quantities  of  the  ^^ 
■enptlon  of  the  nuisance  is  unnecessary,  2    ter  thereof" 

J^est,  477.    A  variance  in  a  statement  of 
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the  premises,  but  contriving,  and  wrongfull j  and  unjustly  intending  to  injtire 
and  prejudice  the  said  plaintiff  in  this  respect,  and  to  deprive  him  of  the  use, 
ben^t,  and  advantage  of  the  water  of  the  said  stream,  and  to  hinder  and 
prevent  the  said  plaintiff  from  working  his  said  worics  in  so  ample  and  benefi- 
cial a  manner  as  he  had  theretofore  done,  and  of  right  ought  to  have  done, 
and  to  injure  him  in  the  way  of  his  trade  and  business  of  a  manufacturer 
of  [tin  plates]  which  he,  during  all  the  time  aforesaid,  exercised  and  car- 
ried on,  and  still  doth  exercise  and  carry  on,  at  the  said  works  and  premi- 
ses, and  to  put  him  to  great  charge,  expense,  trouble,  and  inconvenience, 
whilst  the  said  plaintiff  was  so  possessed  of  his  said  works  and  premi-: 
9es,  with  the  appurtenances  as  aforesaid,  and  so  exercised  and  carried  on 
bis  said  trade  and  business  therein,  to  wit,  on,  be.  and  on  divers  other 
days  and  times,  between  that  time  and  the  day  of  exhibiting  the  bill  of 
the  said  plaintiff,  against  the  said  defendant  in  thb  behalf,  \or  if  in  C*  P. 
*^  before  the  commencement  of  this  suit,"]  to  wit,  in  the  county  afore- 
said (m)  wrongfully  and  injuriously  cut  (n),  dug,  and  made,  and  caused 
to  be  cut,  dug,  and  made,  in  and  out  of  the  sides  of  the  said  stream  or 
water-course   above   the    said  works   and    premises,  divers,  to  wit,  — — 

sluices, trenches, channels,  and cuts,  of  great  depth  and 

width,  to  wit,  of  the  width  of feet,  and  of  the  depth  of feet,  and 

kept  and  continued,  and  caused  to  be  kept  and  continued  the  said  sluices, 
trenches,  channels,  and  cuts,  on  the  sides  of  the  said  stream  or  watei^ 
eourse,  for  a  long  space  of  time,  to  wit,  from  tbence  hitherto,  and  thereby 
during  all  the  time  aforesaid,  unlawfully  and  wrongfully  diverted  and  turn- 
ed divers  *large  quantities  of  the  water  of  the  said  stream  or  water-course 
out  of  and  away  from  the  said  works  of  the  said  plaintiff,  and  stopt,  pre- 
vented, and  hindered  the  water  of  the  said  stream  or  water-course  from  run- 
ning or  flowing  along  its  usual  course  to  the  said  works,  and  from  supplying 
the  same  with  water  for  the  necessary  working  thereof,  as  the  same  of 
right  ought  to  have  done,  and  otherwise  would  have  done,  and  by  reason 
thereof  the  water  of  the  said  stream  or  water-course,  sufficient  for  the 
supplying  of  the  said  works  of  the  said  plaintiff,  during  all  or  any  part 
of  that  time,  could  not  nor  did  run  or  flow  to  the  same,  as  the  same  of 
right  ought  to  have  done,  and  otherwise  would  have  done,  and  tlie  said 
plaintiff  thereby,  for  want  of  such  sufficient  water,  could  not,  during  that 
time,  use  his  said  works  and  premises,  or  follow,  use,  or  exercise  his  said 
trade  or  business  therein  in  so  large,  extensive,  and  beneficial  a  manner  as 

(m)    If  the  defendant  was  not  entitled  to  stream,  and  thereby  direrted  and  turned 

irrigate,  then  insert  the  following  words :  the  water,  and  prevented  it  from  runnina 

**  and  at  timea  when  it  wm  not  reasonable  along  its  usual  course  to  the  plaintiff's  mil^ 

or  proper  to  water  the  eaid  dose  of  the  said  and  from  supplying  the  same  with  water 

defendant^    with  the   said  stream   or  water-  for  the  necessary  working  thereof,  as  the 

course.  same  of  right  ought  and  otherwise  would 

(n)    It  seems  that  a  declaration  for  ob-  hare  done :  it  was  held  that  such  allega- 

Btructing  a  water-course,  without  showing  tion  was  supported  by  proof,  that  in  conse- 

how,  is  bad  on  demurrer,  but  not  after  rer-  quence  of  the  dam,  the  water  was  prevent- 

diet,  1  Ld.  Raym.  462,  sed  Qwere.    The  in-  ed  from  being  regularlv  supplied  to  the 

judicious  act  should  be  described  according  plaintiff's  mill,  although  the  stream  was 

to  the  foct,  see  ante,  771,  n. ;  a  count  for  not  diverted,  as  the  dam  was  erected  above 

diverting  and  turning,  &c.  is  not  supported  the  mill,  and  the  water  returned  to  its  regu- 

by  proof  of  penning  back  and  checking  a  lar  course  long  before  it  reached  the  mill, 

stream,    6    Price,   1 ;    and  5  Taunt.    534.  and  there  was  no  waste  of  water  oc<^ionT 

Where  the  declaration  alleged  that  defend-  ed  by  the  erection  of  the  dam,  7  Hoore, 

aait  placed  and  raised  a  dam   acrow  the  845. 
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TO  WAX1K  he  might  and  otherwise  would  have  done,  but  was  thereby  duiiog  all  that 
^te!"**  ^™®  deprived  of  the  use  and  enjoyment  of  his  said  works  and  premises,  and 
of  all  tlie  benefits,  profits,  gains,  and  advantages  which  he  otherwise  might 
and  would  have  made,  by  carrying  on  his  trade  and  business  thereb,  to 
g^QOQ^  wit,  at,  be.  (venue)  aforesaid. — ^And  whereas  also  the  said  plaintiff,  before 
ooimt,fte-  and  at  the  time  of  the  committing  of  the  grievance  herranafter  next  men- 
^f  di^^-  ^^"^>  ^^'  ^^^  ^^^  thence  hitherto  bath  been,  and  still  b,  lawfully  pos- 
tioaiof  the  sessed  of  certain  other  works  and  premises,  with  the  appurtenances,  situ- 
water,  ate  and  being  in  the  county  aforesaid,  near  to  a  certain  other  stream  or 
^Tdlu  water-course  there,  and  which  said  last-mentioned  stream  or  water-course, 
the  meeas  before  and  at  the  time  of  the  committing  of  the  grievances  hereinafter 
(^}*  next  mentioned,  had  run  and  flowed,  and  been  used  and  accustomed  to 

run  and  flow,  and  of  right   ought  to  have  run  and  flowed,  and  still  of  light 
ought  to  run  and  flow  in  great  plenty  and  abundance,  unto  the  said  last- 
mentioned  works  of  the  said    plaintiff,  for   the  supplying   the  same  with 
necessary  water  for  the  working  thereof,  to  wit,  at,  &c.  aforesaid.    Yet 
the  said   defendant,  well  knowing  the  said   last-mentioned    premises,  but 
contriving  and  intending  to  injure  and  prejudice  the  said  plaintiff  in  thb 
behalf,  and  to  deprive  him  of  the  use,  benefit,  and  advantage  of  the  water 
of  the  said  last-mentioned   stream  or  water-course,  and  to    deprive  him  of 
the  benefit  and  profits  of  his  said  lastHmentioned  works,  and  of  hb  trade 
pHfOl]    and  business  as  manufacturer  *of  [tin  plates]  as  aforesaid,  and  to  put  him 
to  great  charge,  trouble,  ex|iense,  and  inconvenience,  whilst  tbe  said  plain- 
tiff was  so  possessed  of  tbe  said  last-mentioned  works,  with   the  appurte- 
nances as  aforesaid,  and  carried  on  the  said  business  ther^n,   to  wit,  oo 
the  day  and  year  aforesaid,  and  on  divers  other  days  and  times,  betweeo 
that  day  and  the  day  of  exhibiting  this  bill,  [or  if  in  C.  P.  "before  the 
commencement  of  this  suit,"]  wrongfully  and  unjustly  diverted  and  turned 
divers  large  quantities  of  the  water  of  the  said  last-mentioned  stream  and 
water-course  out   of  the   same,   and   away  from   the  said   last-mentioned 
works  of  tbe  said  plaintiff,  and  hindered  and  prevented   (p)  the  water  of 
the  said  last-mentioned  stream  or  water-course  from  running  or  flowing 
along  its  usual  course  to  the  said  last-mentioned  works  of  the  said  plaintiff, 
and  from  supplying  the  same  with  water  for  tbe  necessary  working  there- 
of as  the  same  ought  to  have  done,  and  otherwise  would  have  done,  and 
by  reason  thereof  the  water  of  the  said  last-mentioned  stream  or  water- 
course, sufficient  for  the  supplying  of  tbe  said  last-mentioned  works,  do^ 
ing  that  time,  could  not  nor  did  run  or  flow  to  the  same,  as  the  same 
ought  to  have  done,  and  otlierwise  would  have  done,  and  the  said  plaintiff, 
for  want  of  sufficient  water,  could    not,   during  that  time,  use  bis  said 
last-mentioned  works,  or  follow,  use,  or  exercise    his  trade  and  business 
therein,  in  so  large,  extensive,  and  beneficial  a  manner,  as  he  ought  to 
have  done,  and  odierwise  would  have  done,  but  was  thereby,  during  att 
that  time,  deprived  of  the  use  and  enjoyment  of  tbe  said  last-mentioned 
works  and  premises,  and  of  all  benefit,  profit,  gain,  and  advantage  whicb 
ijjjly^        he  otherwise  might  and  would  have  made,  by  carrying  on  bis  said  trade 
ooantp       and  business  therein,  to  wit,  at,  be.  (venue)  aforesaid. — ^And  whereas  also 

(o)    See  a  more  general  form,  1  MalL    how   the  defendant   preyented  the  ▼ater 
141 ;  hut  see  ante»  789,  note  (n).  flowing,  &c.  see  1  Lord  Eaym.  4fi2^Ante» 

Cp)    Quaret  if  it  ought  not  to  be  avared    789,  note  (n). 
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the  ssud  plaintiff,  before  and   at  tbe  time  of  comqitting  the  grievances  ^  watbb- 
hereinafter  next  mentioned,  was,  and  from  thence  hitherto  hath  been,  and   ^^"^^ 

stiU   is,  lawfully  possessed  of  certain  other  works  and  prembes,  with  the      

appurtenances,  situate  and  being  in  the  county  aforesaid,  near  to  a  certain  ^  °p^ 
other  stream  or  water-course  there,  and  which  said  last*mentioned  stream  the^uSto 
or  water-course,  before  and  at  tbe  time  of  committing  *the  grievances  of  the  rir- 
bereinafter  mentioned,  had  run  and  flowed,  and  had  been  used  and  accus-  ^P  '^ 
tomed  to  run  and  flow,  and  of  right  ought  to  have  run  and  flowed,  and  r«7921 
still  of  right  ought  to  run  and  flow,  in  great  plenty  and  abundance,  unto 
the  said  last-mentioned  works  of  the  said  plaintiff,  for  the  supplying  of  the 
same  with  necessary  water  for  the  working  thereof,  to  wit,  at,  &c.  (venue) 
aforesaid. — And  whereas  the  said  defendant,  before  and  at  the  time  of  the 
committing  of  the  same  grievances  hereinafter  mentioned,  was,  and  from 
thence  hitherto  hath  been,  and  still  is,  possessed  of  divers,  to  wit,  — — 
closes  of  land,  on  the  banks  and  sides  of  the  said  last-mentioned  stream 
or  water-course,  and  the  said  defendant,  by  reason  thereof,  during  all  that 
time  aforesaid,  of  right  ought  to  have  repaired  and  amended,  and  still  of 
right  ought  to  repair  (r)  and  amend,  such  parts  of  the  banks  of  the  said 
stream  or  water-course,  which  are  situate  within,  and  are  parts  of  the 
same  closes,  as  occasion  hath  required,  or  should  require,  to  prevent  the 
water  of  the  said  last-mentioned  stream  or  waterrcourse  from  escaping  or 
running  from  the  same  through  the  same  banks,  through  the  defects  and  in- 
sufficiencies thereof.  Yet  the  said  defendant,  well  knowing  the  said  last- 
mentioned  premises,  but  contriving  and  intending  wrongfully  and  unjustly 
to  injure,  prejudice,  and  aggrieve  the  said  plaintiff  in  this  behalf,  and  to 
deprive  him  of  the  use,  benefit,  and  advantage  of  the  water  of  the  said 
last-mentioned  stream  or  water-course,  and  of  the  benefits  and  profits 
arising  from  his  exercising  and  carrying  on  his  said  trade  and  business  in 
the  said  last-mentioned  works  and  premises  as  aforesaid,  whilst  the  said 
plaintiff  was  so  possessed  of  the  said  last-mentioned  works  and  premises, 
with  the  appurtenances,  as  aforesaid,  and  carried  on  his  said  trade  and  • 
business  therein,  to  wit,  on,  be.  and  from  thence  for  a  long  space  of  time, 
to  wit,  hitherto,  wrongfully  and  unjustly  suffered  and  permitted  the  said 
banks  to  be  and  continue,  and  the  same,  during  all  that  time,  were  ruinous 
and  in  bad  condition  for  want  of  needful  and  necessary  repairing  and 
amending  the  same,  whereby  divers  large  quantities  of  the  water  of  the 
said  last-mentioned  stream  or  water-course  which  otherwise  would  have 
run  and  flowed  to  the  said  last-mentioned  worics  of  the  said  plaintiff,  and 
have  worked  the  same,  on  the  said  day  and  year  aforesaid,  and  on  divers 
other  days  and  times,  between  that  day  and  the  *day  of  exhibiting  the  [*793] 
bill  aforesaid,  [or  if  in  C,  P.  '' before  the  commencement  of  the  suit,"]  es- 
caped and  ran  from  and  out  of  the  said  last-mentioned  stream  or  water- 
course, through  the  said  defects  and  insufficiencies  of  the  said  banks,  and  be- 
came and  were  wholly  lost  to  the  said  plaintiff,  and  never  did  run  or 
flow  to  the  said  last-mentioned  works,  for  tlie  working  thereof,  as  the 
same  ought  to  have  done,  and  otherwise  would  have  done,  and  there- 
by  the   said  plaintiff,   for   want  of    the   said   water,   could   not,   during 

{q)    See  Pleed.  A.  226.    This  count  is  (r)    This  is  a  sufficient  allegation,  Ld. 

proper,  in  order  to  avoid  the  risk  of  not  be-  Raym.    1668.— Salk.     360.— 3    T.    766.-2 

mg  aide  to  prove  that  the  defendant  made  Saund.  llS,  14. — Ante,  780,  note. 
the  cute,  as  stated  in  the  flist  count. 
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10  WA.TBB-  all  or  any  part  of  the  time  last  aforesaid,  use  or  woik  lus  said  last- 
^fte!'"'   mentioned  works,  or  follow,  use,   or   exercise  his  said  trade  or 


therein,  in   so  large,  extensive,  and  beneficial  a  manner  as  he  ought  to 
have  done,  and   otherwise  would  have  done,  and  was  thereby  during  all 
that  time,  deprived  of  the  use  and  enjoyment  of  his  said  last-mentioned 
works,  and  of  tlie  benefits,  profits,  and  advantages  which  he  otherwise 
Ponrtii      inigh^  &nd  would  have  derived  and  acquired  from  carrying  on  hb  said 
comit,  for  trade   and  business,   to  wit,  &c.  (yentie)  aforesaid. — And  whereas  also  the 
widening,  said  plaintifi^,  before  and   at  the  time  of  the  committing  of  the  grievances 
fi^n^t^    hereinafter  mentioned,  was,  and  from  thence  hitherto  hath  been,  and  still  is 
■tream(<).  lawfully  possessed  of  certain  other  works  and  premises,  with  the  appurle* 
nances,  situate  in  the  county  aforesaid,  near  to  a  certain  other  stream  or 
water-course,  which  before  and  until   the  time  of  the  committing  of  the 
grievances  by  the  said  defendant  as  hereinafter  mentioned,  had  run  and 
flowed,  and  had  been  used  and  accustomed  to  run  and  flow,  and  of  right 
ought  to  have  run  and  flowed,  and  still  of  right  ought  to  run  and  flow,  in 
great  plenty  and  abundance,  unto  the  said  last-mentioned  works  of  the  said 
plaintiff  for  the  supplying  of  the  same  with  necessaiy  water  for  the  work* 
ing  thereof,  to  wit,  at,  iic,   (veniie)  aforesaid  ;  yet  ^e  said  defendant  wdl 
knowing  the  said  last-mentioned  premises,  but  contriving,  and   intending 
unlawfully  and  wrongfully  to  injure  and  prejudice  the  said  plaintiflf  in  this 
behalf,  and  to  deprive  him  of  the  use,  benefit,  and  advantage,  of  the  wa* 
ter  of  the  said  last-mentioned  stream  or  water-colirsq,  and  to  deprive  him 
of  the  benefit  and  profit  of  his  said  last-mentioned   works,  and  his  trade 
and  business  as  such  manufacturer  as  aforesaid,  and    to  put  him  to  great 
charge,  trouble,  expense,  and  inconvenience,  whikt  he  the  said  plaintiff* 
was  so  possessed  of  the  said  last-mentioned  works  and  premises,  with  the 
p'794]    appurtenances  as  aforesaid,  and  carried  on   the  said  ^business  therein,  to 
wit,  on  the  day  and  year  aforesaid,  and  on  divers  other  days  and   times 
between  that  day  and  the  day  of  exhibiting  this  bill,  [or  if  in  C.  P.  *' be- 
fore the  commencement  of  this  suit,'^]  wrongfully  and  injuriously  widened, 

deepened,  and   enlarged,  divers,  to  wit, feeders,       ■"■  sluices, 

cuts,  and  water-courses,  leading  from  and  out  of  the  said  stream  or 

water-course  in  this  count  first  above  mentioned,  and  thereby,  on  those 
several  days  and  times  drew  ofi*,  and  diverted  from  the  said  stream  or 
water-course,  a  much  greater  quantity  of  water  than  had  before  then  used 
to  flow,  or  ought  then  to  have  flowed  from  the  said  stream  or  water-course, 
and  away  from  the  said  last-mentioned  woi^s  of  the  said  plaintiflT,  and 
hindered  and  prevented  the  water  of  the  said  last-mentioned  stream  or 
water-course  from  running  or  flowing  along  its  usual  course  to  the  said 
last-mentioned  works  of  the  said  plaintifi*,  and  from  supplying  the  same 
with  water  for  the  necessary  working  thereof,  as  the  ;same  ought  to  have 
done,  and  otherwise  would  have  done,  and  wrongfully  and  injuriousiy 
kept  and  continued  the  said  feeders,  sluices,  cuts,  and  water-courses,  so 
widened,  deepened,  and  enlarged,  and  the  water  so  drawn  oflP  in  larger 
quantities  as  aforesaid,  from  thence  hitherto  and  by  reason  thereof,  the 
water  of  the  said  stream  or  water-course,  suflScient  for  the  supplying  of 
the  said  last-mentioned  works,  during  all  or  any  part  of  that  time,  could 
not,  not  did  run  or  flow  to  the  same,  as  the  same  ought  to  have  done,  and 

(<)    As  to  this  count,  6  East,  208.-1  Wikk  17l».. 
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oiherviriae  would  have  done,  aad  the  said  plaintiff  thereby,  for  want  of  vo 
such  sufficient  water,  could  not,  during  all  or  any  part  of  that  time,  use  ^^.™' 
his  said  last-mentioned  works  and  premises,  or  follow,  use,  or  exercise  his 
trade  and  business  therein,  in  so  large,  extensive,  and  beneficial  a  manner 
as  he  ought  to  have  done,  and  otherwise  might  and  would  have  done,  but 
was  thereby  during  all  that  time  deprived  of  the  use  and  enjoyment  of  the 
^d  last-mentioned  works  and  premises,  and  of  all  the  profits,  benefits, 
ajid  advantages,  which  he  otherwise  might  and  would  have  made  by  car- 
rying on  his  said  trade  and  business  tlierein,  to  wit,  at,  be.  (yeniLe)  afore- 
said.— [Canchuian  as  ante,  596.] 

For  that  whereas,  before   and  at  the  time   of  the  committing  of  the  Dedara- 
grievances  by  the  said  defendant  hereafter  next-mentioned,  tlie  said  plain-  tionforre- 
tiff  was,  and  from  thence  hitherto  hath  been,  and  still  is,  lawfully  pos-  hi^^pla- 
sessed  of  a  certain  mill  and  premises,  with  the  appurtenances,  situate  in  cedtopre- 

the  county  of ,  near  unto  a  certain  stream  of  water  running  towards  J^^^ 

the  said  mill  and  premises,  and  in  and  across  which  said  stream  of  wa-  nmnixigto 
ter  there  then  was  and  of  right  ought  to  have  been,  and  still  of  right  ought  ^''^^^ 
to  be  a  certain  hatch,  for  the   purpose  of  preventing  the  water  of  the  said  ^^i^ 
stream  from  running  to  the  said  mill,  to  wit,  in  the  county  aforesaid.     Yet  could  not 
the  said  defendant  well  knowing  the  premises,  but  contriving  and  intend-  ^^^i 
ing  to  injure  and  aggrieve  the  said   plaintiff,  heretofore,  to  wit,  on,  &c.  in 
the  county  aforesaid,  seized  and  took  the  said  batch,  and  cast  and  threw 
the  same  therefrom,  and  thereby  and  otherwise  on  the  day  and  year  afore- 
said, and  on  divers  other  days  and  times  between  that  day  and  the  day  of  ex- 
hibiting of  the  bill  of  the  said  plaintiff  in  this  behalf,  [or  if  in  C.  P. 
« before   the  commencement  of  this   suit,"]  caused  and  procured  divers 
large  quantities  of  the  water  in  the  said  stream  to  flow  to  the  said  roiU  of 
the  said  plaintiff,  which  would  otherwise  have  run  and  flowed  away  from 
the  same,  and  thereby  the  said  plaintiff  was,  on  those  several  days  and 
times,  hindered  and  prevented  fit>m  repairing  a  certain  wheel,  with  the 
appurtenances,  of  and  belonging  to  the  then  said   mill,  whereby  also  the 
said  plaintiff  has  been  and  is  prevented  from  working  his  said  mill  so  ex« 
tensively  and  advantageously  as  he  otherwise  would  have  done,  and  has 
lost  and  been  deprived  of  the  profits  and  advantages  which  he  otherwise 
might  and  would  have  derived  and  acquired  from  the  said  mill,  to  wit,  in 
the  county  aforesaid. 

For   that  whereas  before  and  at   the   time  of  committing  the   griev-  P<»  mter- 
ances  by  the  said  defendant  hereinafter  mentioned,  a  certain  close  of  mea-  ^jdn^in 
dow   land,   with   the   appurtenances,   situate   and  being   in  the  parish  of  ma  rerer* 
— —  in  the  county  of  —  and  near  to  a  certain  stream  or  water-course  "^^^tto '  - 
there,  was  in  the  possession  and  oc-cupation  of  one  W.  H.  as  tenant  there-  rigate  a 
of  to  the  said  plaintiff,  (the  reversion  thereof  then  and  still  belonging  to  meadow 
the  said  plaintiff)  to  wit,  at,  be. — And  whereas  also,  long  before,  and  un-  ^^^* 
til,  and  at  the  time  of  the  conmiitting  of  the  grievances  hereinafter  men- 
tioned, a  great  part  of  the  water  of  the  said  stream  or  water-course  did 
ruA  and  flow,  and  of  right  ought  to  have  run  and  flowed,  and  still  of  right 

(t)    This   was   the  finrm  of  declaration    ante,  788,  note  (0). 
viiim  tl^  ease  in  6  Biag.  879*  notioed 
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to  waxbbf  ought  to  ran  and  flow  therefrom,  under  a  certain  aich,  unto  and  into,  and 
^fte!"*  along  a  certain  channel,  and  thence  unto,  into,  and  over  a  certain  close  of 
the  said  defendant,  and  from  thence  through  a  hole  under  the  cellar  of  a 
certain  dwelling-house,  unto  and  into  a  certain  channel,  and  fiom  thence 
unto  and  into  the  said  close  of  meadow  land,  for  the  irrigating  and  water- 
ing of  the  said  close,  and  the  beneflt  and  unprovement  of  the  soil  thereof, 
to  wit,  at,  &c.  Yet  the  said  defendant,  well  knowing  the  premises,  bat 
contriving,  and  wrongfully  and  unjustly  intending  to  injure,  prejudice,  and 
aggrieve  the  said  plaintiff  in  his  reversionary  estate  and  interest  of  and  in 
the  said  close  of  meadow  land,  with  the  appurtenances,  whilst  the  same 
was  so  in  the  possession  and  occupation  of  the  said  W.  H.  as  tenant  there- 
of to  the  said  plaintiff  as  aforesaid,  and  whilst  the  said  plaintiff  was  so 
interested  therein  as  aforesaid,  to  wit,  on,  &c.  at,  &c.  wrongfully  and  un- 
justly, without  the  leave  or  license,  and  against  tlie  will  of  the  said  plain- 
tiff, pulled  down  and  removed,  and  caused  and  procured  to  be  pulled 
down  and  removed,  a  certain  board  before  then  erected,  and  then  stand- 
ing and  being  in  and  across  the  said  stream  or  watern^ourse,  for  the  pur^ 
pose  of  diverting  and  turning  the  said  part  of  the  said  water  there  under 
the  said  arch,  and  unto  and  into,  and  along  the  said  channel  and  close  of 
the  said  defendant,  unto  and  into  the  said  close  of  meadow  land,  for  irrigat- 
ing and  watering  the  same,  and  benefiting  and  improving  the  soil  thc»reof 
as  aforesaid,  and  wrongfully  and  uftjustly  kept  and  continued,  and  caused 
to  be  kept  and  continued,  the  said  board  so  pulled  down  and  removed  as 
aforesaid,  for  a  long  space  of  time,  to  wit,  from  thence,  hitherto,  and  there- 
by, during  the  time  aforesaid,  wrongfully  and  unjustly  let  down  and  drew 
off,  and  caused  to  be  let  down  and  drawn  off,  a  great  part  of  the  water  of 
the  said  stream  or  water-course,  which,  during  the  time  aforesaid,  ought  to 
have  run  and  flowed,  and  otherwise  might  and  would  have  ran  and  flowed, 
and  hindered  and  prevented  the  same  from  ranning  and  flowing  under  the 
same  arch,  unto,  into,  and  along  the  said  channel,  and  thence,  unto,  into;, 
and  over  the  said  close  of  the  said  defendant,  and  through  the  said  hole 
and  channel,  unto  and  into  the  said  close  of  meadow  land,  for  the  pui^ 
poses  aforesaid,  and  by  means  of  the  several  premises  aforesaid,  the  said 
close  of  meadow  land,  and  tlie  soil  tliereof,  have  been  and  are  greatly  im- 
poverished, deteriorated,  and  lessened  in  value,  and  the  said  plaintiff  has  been 
and  is  thereby  greatly  injured,  prejudiced,  and  aggrieved  in  his  reversion- 
ary estate  and  interest,  of  and  in  the  said  close  of  meadow  land,  with  the 
appurtenances,  so  in  the  possession  and  occupation  of  W.  H.  as  tenant 
thereof  to  the  said  plaintiff  as  aforesaid,  to  wit,  at,  be.  aforesaid* 

[*795]  *For  that  whereas  the  said  defendant,  before  and  at  the  time  of  the 
Against  committing  the  grievance  hereinafter  next  mentioned,  was  possessed  of  a 
of  awhwrf  certain  wharf  near  to  and  adjoining  the  River  Thames,  to  wit,  at,  tc 
for  placing  (venue), — And  whereas  also  the  said  plaintiff,  before  and  at  the  time  of 
a  tree  in  the  committing  of  the  grievances  hereinafter  next  mentioned,  was  a  baige- 
Th^mlf    roaster,  and  was  retained  and  employed  by  certain  persons,  to  wit,  &c.  to 

without  a  carry  and  convey  a  large  quantity,  to  "^it, bricks,  to  the  said  wharf 

^A^*ti!Sf  ^^         ^^'^  defendant,  and  there,  to  wit,  at  the  said  wharf,  to  deliver  the 

ber,  un-  *  same  to  the  said  defendant,  and  before  and  at  the  time  of  the  committing 

fiuitenecL    of  the  grievances  hereinafter  next  mentioned,  a  certain  barge  or  vessel  of 

the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  £—  was  used 
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and  employed  by  him  in  and  about  the  delivery  of  the  said  bricks,  to  wit,  ^ 

at,  &c.  aforesaid  ;  yet  the  said  defendant  not  regarding  his  duty,  but  con-  ^^f^^ 

triving  and  intending  to  injure  and  damnify   the  said  plaintiff,  heretofore,      

to  wit,  on,  &c.  wrongfully   and  injuriously  put   and  placed  a  certain  large  ^^.^^ 
tree,  or  piece  of  timber,  in  the  said  River  Thames  aforesaid,  and   near.j^^ 
to  the  said  wharf  of  the  said  defendant,  sunk  in  the  water  and  out  of  view,  s^ck 
without  placing,  or  causing  to  be  put  or  placed,  any  buoy,  mark,  or  other  ^[*^ 
thing,  to  denote  the  same  being  there,  and  also  wrongfully  and  injuriously  ber. 
kept  and  continued  divers  large  quantities  of  other  timber  of  the  said  de« 
iendant  in  the  said  River  Thames,  near  to   the  said  wharf,  floating  and 
beating  about,  unfastened  and  insecure,  to  wit,  at,  &c.  (venue)  aforesaid ; 
by  reason  of  the  premises,  and  whilst  the  said  barge  of  the  said  plaintiff 
was  at  the  said   wharf,  having  been  and  being  so  used  and  employed  as 
aforesaid,   to  wit,  on,  be.   aforesaid,  and  upon  the  tide  and  water  ebbbg 
there,  and  the  said   plaintiff  and  his  servants  being  wholly  ignorant  of  the 
said  tree,  or  piece  of  timber,  so  lying  and  being  in  the  said   River  Thames 
as  aforesaid,  the  said  barge  or  vessel  of  the  said  plaintiff  dropped  and 
fell,  and  came  upon  the  said  tree,  or  piece  of  timber,  and  struck  upon 
and  against  the  same,  and   thereby  the  bottom  of  the  said .  barge  or  vessel 
became  and  was  greatly  broken  and  staved,  and  divers  large  quantities  of 
water  thereupon  then  and   there  penetrated  and  came  into  the  said  barge, 
and  filled  and  sunk  the  same ;  and  also,  by  means  of  the  premises,  and 
of  die  said  barge  not  being  in  a  state  to  rise  upon  the  return  of  the  tide, 
as  it  otherwise  would  have  done,  the  said  other  timber  of  the  said  defend-^ 
ant  so  floating  and  beating  about,  and  unfastened  and  insecure  as  afore- 
said, then  and  there  floated  over  and  upon  the  said  barge,  and  then  and 
there  forced  the  side  of  the  said  barge  out,  and   broke  and  destroyed  the 
same,  and   thereby  the  said  barge  being  of  the  value  aforesaid,  became 
and  was  of  no  use  or  value  to  the  said  plaintiff,  and  he  the  said  plaintiff, 
bath  lost  and  been  deprived  of  the  use  of  his  said  barge,  and  is,  by  means 
of  the  premises,  otherwise  greatly  injured  and  damnified,  to  wit,  at,  be. 
(yenm)  aforesaid. 

For  that  whereas  before  and  until,  and  at  the  time  of  the  committing  of  F**'*^^ 
the  grievances  by  the  said  defendant  as  hereinaRer  next  mentioned,  and  ^[ting 
after  the  making  of  a  certain  act  of  parliament  made  and  passed  in  the  the  course 
80tli  year  of  the  reign  of  his  late  Majesty  King  George  the  Third,  inti-  ^^j^^ 
tuled,  <' An  act  for  making  and  maintaining  a  navigable  communication  ^be«  Si, 
tween  Stpwmarket  and  Ipswich,  in  the  county  of  Suflblk,"  the  said  navi-  irhmibj 
gable  communication  had  been  and  was  made  from  Stowmarket  to  Ips-  ^J^^'* 
wich  aforesaid,  and  all  the  liege  subjects  of  our  said  lord  the  king  had  were  hin^ 
been  used  and  accustomed  to  have,  and  of  right  ought  to  have  had,  and  ^J^ 
still  of  right  ought  to  have,  the  said  navigable  communication  for  the  car-  ceSsSg^ 
riage  and  conveyance  of  their  goods,  wares,  and  merchandizes,  in  boats,  («). 
barges,  and  other  conveyances,  in,   upon,   and  along  the  said  navigable    [^96] 
communication,  subject  to  the  terms  aud  provbions  in  the  said  act  men- 

(«)    The  plaintiiF  obtained  a  verdict,  after  may  support  an  action,  see  Willes' R.  7l» 

having  been    nonsuited,    and  a  new  trial  73.— Carth.  194.— 3  M.  ft  S.  472.    4  M.  ft      ' 

sranted,  on  the  ground,  that  if  an  indivi-  S.    101. — 2  Bing.    263,    166.     See  a  form 

dual  sustains  any  particular  damage  in  con-  against  a  canal  company,  3  Y.  ft  J.  60. 
sequence  of  a  nuisance  to  the  publio,  he 
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i»t>yim^  tiosedy  to  wit,  lit,  k«.  (vemie)  aforesaid.     And  wheoreas  also,  befoiB  and 
'^ali/*   ^  ^^  ^"^  ^^  ^®  committing  of  the  grievances   hereinafter  mentioned, 

divers  boarts,  bargee,  and  other  teasels,  to  wit, boats,  ■  barges, 

and  -«**-^  other  vessels  of  the  said  plaintiff  were  proceeding  in  and  upon, 
and  along  the  said  navigable  conminnication,  subject  to  tile  terms  and  pro^ 
visions  in  the  said  act  mentioned,  to  wit,  at,  &c.  (venue).  And  whereas 
also,  before  and  at  the  time  of  the  committing  of  the  grievances  hereinaf- 
ter menlioaed,  divers  boats,  barges,  and  other  vessels,  to  wit,  ■  boats, 
[*T97]  fee.  of  the  *said  plaintiff,  were  proceeding  in,  opon,  and  along  the  said 
navigable  communication,  with  divers  goods,  warea,  and  merchandizes 
therein,'  of  the  said  plainttff,  to  be  carried  and  conveyed  therein,  in,  upon, 
and  along  the  said  navigable  communication,  to  wit,  at,  fee.  (oeniie)  afore- 
Said.  Yet  the  said  defendant  well  knowing  the  premises,  but  contriving, 
and  wrongfully  and  unjustly  intending  to  injure  and  prejudice  the  said 
plaintiff  in  this  respect,  and  to  deprive  him  of  the  use  and  benefit  of  the  ^ 
Said  navigable  commimication,  and  to  put  him  to  great  trouble,  charge, 
inconvenience,  and  expense,  whilst  the  said  boats,  be.  and  the  said  goods, 
wares,  and  merchandizes  of  the  said  plaintiff  in  and  on  board  thereof, 
were  so  proceeding  in,  upon,  and  along  the  said  navigable  communication 
as  aforesaid,  to  wit,  on,  fee.  ^aforesaid,  and  on  divers  other  days  and  times, 
between  that  day,  aod  the  day  of  exhibiting  the  bill  of  the  said  plaintiff, 
wrongfiiUy,  unjustly,  and  unlawfiiUy  diverted  and  turned  divers  large 
quantities  of  the  water  of  the  said  navigable  communication,  off  and  away 
from  the  same,  and  thereby  stopped,  prevented,  and  hindered  the  water  of 
Ae  said  navigable  communication  from  running  and  flowing  along  its  nat- 
ural course,  as  it  ought  to  have  done,  and  otherwise  would  have  done, 
and  thereby  the  said  boats,  fee.  of  the  said  plaintiff,  with  the  said  goods, 
wares,  and  merchandizes  of  the  said  plaintiff  so  laden  in  and  on  board 
thereof  as  aforesaid,  and  so  proceeding  in,  along,  and  upon  the  said  navi- 
gable communication  as  aforesaid,  were  stopped,  prevented,  and  hindered 
from  proceeding  in,  upon,  and  along  the  said  navigable  communication, 
for  a  long  space  of  time,  then  next  ensuing,  to  wit,  for  the  space  of  five 
days  from  the  day  and  year  first  above  mentioned,  and  thereby  the  said 
plaintiff  was  not  only  deprived  of  the  use,  benefit,  and  enjoyment  of  hb 
said  boats,  fee.  and  of  divers,  to  wit,  — ^ —  horses,  kept  by  him  the  said 
plaintiff  to  draw  the  same,  and  of  all  the  benefits,  profits,  gains,  and  ad- 
vantages which  he  otherwise  might  and  would  have  made  by  the  use  and 
employment  of  the  said  boats,  fee.  in  the  carriage  and  conveyance  of  bb 
said  goods,  wares,  and  merchandizes,  in,  upon,  and  along  the  said  naviga- 
ble communication  as  aforesaid,  but  was  also  thereby  hindered  and  pre- 
vented from  selling  and  disposing  of  a  large  quantity,  to  wit,  —  chal- 
drons of  coals  then  on  board  the  said  boats,  fee.  and  which  he  otherwise 
P^981  niight  and  would  have  sold  for  divers  large  ^profits  and  advantages  in  that 
Second  behalf,  to  wit,  at,  fee.  (vtn%ie)  aforesaid. — And  whereas  also,  after  the 
oount,thrt  iQaking  of  the  said  act  of  parliament,  and  before  the  committing  of  the 
was  pos-  grievances  hereinafter  next  mentioned,  a  certain  navigable  canal  had  been 
•eased  of  a  and  was  made  fix>m  Stowmarket  aforesaid  to  Ipswich  aforesaid,  in  pursu- 
M^ra^  ance  of  the  said  Statute,  aud  all  the  liege  subjects  of  our  said  lord  the 
Imt  king  then  had  been  used  and  accustomed  to  have,  and  of  right  ought  to 

^l^nocftil-  have,  the  use  of  the  said  navigable  canal,  for  the  carriage  and  convey- 
S^JS^       ance  of  their  goods,  wares,  and  merchandize,  in  boats,  barges,  and  other  ves- 
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sels,  in,  upon,  and  along  the  said  navigable  communicatioa,  subject  to  the  ^ 
regulations  in    the  said   act  mentioned,   to  wit,  at,   be.   aforesiud ;  and  ^^^ 
whereas  also,  before  and  at  the  time  of  committing  the  said  lastrmentioned      — ^ 
grievances,  the  said  defendant  was  possessed  of  a  certain  mill,  and  certain  P^timap 
works  near  to  the  said  navigable  canal,  and  was  entitled  to  use,  in  a  rea<-  ^^St^t^'^ 
sonable,   proper,  and  moderate  manner,  and  at  reasonable  and  proper  than  vn^ 
times,  the  water  of  the  said  navigable  canal,  for  the  purpose  of  working  ^^^^^ 
the  said  mill  and  works,  to  wit,  at,  be.  (venue)  aforesaid ;  and  whereas  ^'^^^ 
also,  before  and  at  the  time  of  the  committing  of  the  grievances  herein- 
after next  mentioned,  divers  boats,  barges,  and  other  vessels  of  the  said 
plaintiff  were  proceeding  in,  along,  and  upon  the  said   navieable  canal^ 
with  divers  goods,  wares,  and  merchandizes  of  the  said  plamtiff,  to  be 
carried  and  conveyed  therein,  in,  and  along  the  said  navigable  canal,  to 
wit,  at,  &;c.  (venue)  yet  the  said  defendant  well  knowing  the  premises  last 
aforesaid,  but  contriving,  and   wrongfully  and  unjustly  intending  to  injure 
and  prejudice  the  said   plaintiff  in  this  respect,  and  to  cleprive  bim  of  the 
use  and  benefit  of  the  said  navigable  canal,  and  to  put  him  to  great  charge, 
trouble,  expense,  and  inconvenience,  whilst  the  said  last-mentioned  boata, 
barges,  and  other  vessels  of  the  said  plaintiff,  with  the  said  goods,  wares, 
and  merchandizes  in  and  on  board  thereof,  were  proceeding  in,  upcHi,  and 
along  the  said  canal  as  aforesaid,  to  wit,  on,  &c.  and  on  divers  other  days 
and  times,  wrongfully  and  unjustly,  and  m  an  unreasonable  and  immoderate 
manner,  and  at  unseasonable  and  improper  times,  diverted  and  turned  divers 
large  quantities  of  water  from  and  out  of  the  said  navigable  canal,  the 
same  being  much  larger  quantities  of  water  than  were  necessary  for  the 
proper  working  of  his  said  mill  and  works,  out  of  and  away  from  the  said 
navigable  canal ;  and  thereby  stopped,  prevented,  and  hindered  the  water 
of  the  said  navigable  *canal  from  running  and  flowing  along  its  natural    [*799] 
course  as   it  ought  to  have   done,  and  otherwise  would   have   done,  and 
thereby  the  said  last-mentioned  boats,  barges,  and  other  vessels  of  the  said 
plaintiff,  with  the  said  goods,  wares,  and  merchandizes,  of  the  said  plain- 
tiff, so  laden  in  and  on  board  thereof,  and  so  proceeding  in  and  along*  the 
said  navigable  canal  as  aforesaid,  were  stopped,  prevented,  and  hindered 
from  proceeding  in,  upon,  and  along  the  said  navigable  canal,  for  a  long 

space  of  time  then  next  ensuing,  to  wit,  for  the  space  of days  from 

the  said  day  and  year  last-mentioned,  and  thereby  he  the  said  plaintiff  was 
not  only  deprived  of  the  use,  benefit,  and  enjoyment  of  his  said  boats,  barges, 

and   other   vessels,  and   of  divers,  to  wit, horses,  kept  by   the  said 

plaintiff  to  draw  and  tow  the  same  in  and  along  the  said  canal,  and  all  the 
benefits,  profits,  gain,  and  advantages  which  he  otherwise  might  and  would 
have  made  by  the  use  and  employment  of  his  said  boats,  barges,  and  other  ves- 
sels, in  the  carriage  and  conveyance  of  his  said  goods,  wares,  and  merchan- 
dizes as  aforesaid,  in,  upon,  and  along  the  said  navigable  canal  as  last  aforesaid, 
but  was  also  thereby  hindered  and   prevented  from  selling  and  disposing  of 

divers,  to  wit, chaldrons   of  coals,  then  on   board   the  said   boats, 

barges,  and  other  vessels,  and  which  he  might  and  would  have  sold  for 
divers  large  profits  and  advantages  in  that  behalf,  to  wit,  at,  &c.  (oeniie) 
aforesaid. — And  whereas  also,  before  and  until  the  time  of  the  committing  Third 
of  the  grievances  by  the  said  defendant  hereinafter  mentioned,  there  was  «"">*» 
a  certain  navigable  canal  from,  &c.  aforesaid,  to,  &c»  aforesaid,  and  the  ^^  ff^* 
said  plaintiff  was  there  lawfully  proceeding,  with  divers  boats,  barges,  and 
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TowATsm- otber  vessels,  in,  upon,  and  along  the  said  navigable  canal,  with  diven 
*'**^™'  goods,  wares,  and  merchandizes  therein,  of  the  said  plaintiff  to  be  earned 
— 1-  and  conveyed  therein,  in  and  along  the  said  navigable  canal,  to  wit,  at, 
defendant  {^(»^  {ytUMJt)  aforesaid  ;  and  whereas  the  said  defendant,  before  and  at 
^^JS^'^  the  time  of  the  committing  of  the  grievances  hereinafter  mentioned  was, 
flood-  and  from  thence  hitherto  hath  been,  and  still  is,  possessed  of  certain  woria 
SJ*^"^  and  premises  near  to  the  said  canal,  and  of  divers,  to  wit, flood- 
canal,  and  gA^^9 sluices,  and flashes,  adjoining  to  the  said  last-mentiooed 

wroiuzful-  canal,  and  the  said  defendant  by  reason  thereof,  before  and  at  the  time  iA 
i^tS*^^  the  committing  of  the  grievances  hereinafter  mentioned,  of  right  ought  to 
remain       have  kept  the  said  flood*gates,  sluices,  and  flashes  closed   and  shut,  to  pr&- 
op^         vent  the  water  of  the  said  last-men tionod  canal  from  running  and  flowing 
^Aj^S,     ^^^  ^'*  ^"^  away  from  the  said  last-mentioned  canal ;  yet  the  said  defend- 
was  pre-    ant  well  knowing  the  premises,  but  contriving  and  intending  wilfully  to 
J^®^       injure  the  said  plaintiff,  and  to  put  him   to  great  charges,  whilst  the  said 
Q^edi^*  last-mentioned  boats,  barges,  and  other  vessels  of  the  said   plaintiflF,  with 
the  said  goods,  wares,  and  merchandizes  in  and  on  board   thereof,  were  so 
proceeding  in,  upon,  and  along  the  said  last-nii^ntioned  navigable  canal,  to 
wit,  on,  &c.  and  on  divers  other  days  and   times,  wrongfully  and  uojustlj 
permitted    the  said  flood-gates,  sluices,  and  flashes,  to  be  and  continue, 
and  the  same  were,  during  all  that  time,  open,  whereby  the  water  of  the 
said  navigable  canal  was  wasted,  and  prevented  and  hindered  from  flowiog 
in  its  usual  course,  as  it  ought  to  have  done,  and  otherwise  would-  have 
done,  and  thereby  the  said  boats,  barges,  and  other  vessels,  were  prevent- 
ed and  hindered  from   proceeding  in,  upon,  and  along  the  said  navigable 
canal,  &c.  \a9  in  the  county  ante^  794,  5.J 
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▲NCB  or 

p^^'dCr**  [Commencement  as  ante,  596.] — For  that  whereas  (x)  the  said  plaintiff, 
turbance  before  and  at  the  time  of  the  committing  of  the  grievances  hereinafter 
of  ^lain-  mentioned,  was,  and  from  thence  hitherto  hath  been,  and  still  is,  lawful)/ 
Tiaa^""^'  jpoaacwcd  (y)  of  a  ♦certain  messuage,  and  divers,  to  wit, (z)  acres 

piuhtre, 

by  turn-  (w)    For  the  forms,  see  8  Wentw.  Index,  may  be)  and  fry  reason  thereof,  16  East,  Ill> 

ing  sheep    50  to  54.-2  East,    154.— 3  Wils.   279.—  —3  Taunt.  24,  had  a  right  of  common  in 

on  the         Marg.  320  to  330,  342. — PI.   A.  214  ;  and  such  a  place  for  his  commonable  cattle  U- 

common      for  such  an  injury,  where  certain  conmion  vant  and  ootichant  upon  his  land,  and  thit 

(«0).  fields  ought  to  be  cultivated  in  rotation,  the  defendant  disturbed  him,  whereby  the 

f  ^001    post,  802  ;  and  for  injuries  to  common  by  plaintiif  could  not  enjoy  his  common  in » 

'  ''    taking  off  dung,  putting  on  dung  heaps',  ample  a  manner  as  he  ought  to  hare  dose, 

and  otherwise  injuring  right  of  common,  1  Saund.  346,  n.  2. — 2  Id.  113,  note  I.— 

post,  805.    Trespass  or  rex^levin  are  in  ma-  Com.  Dig.  Action  on  the  Case  for  Disturb- 

ny  instances  preferable  to  an  action  on  the  ance,  B.   1. — Willes,  621. — i  Mod.  418.— 1 

case  in  order  to  comx)el  the  defendant  in  Ventr.    319. — Ante,  vol  i.  414.    But  the 

his  plea  to  state  his  supposed  right  of  com-  allegation,  ''by  reason  of  the  posseenon,' 

mon,  or  other  justification.  &c.  is  improper,  if  the  right  do  not  de;.«ntt 

(x)    This  is  correct,  2  Mod.  141.  thereon,  4  East,  107.  6  East,  488 ;  seepos^ 

(y)  Formerly  the  declaration  usually  Bta-  801,  n.   (•);  and  as  a  title  need  not  be 

ted  the  plaintiff's  seisin  in  fee ;  see  Lil.  shown,  vule  supra,  it  should  seem  that  those 

Eat.  62 ;  and  this  is  necessary  in  a  plea,  4  words  may  be  omitted,  see  \5  East,  108* 

T.  R.  719.    But  it  is  not  necessary  to  state  In  general,  a  variance  in  the  title,  which* 

in  a  declaration  any  title  to  the  common  set  out  by  way  of  inducement  onlj,  is  ub* 

either  by  prescription  or  otherwise,  audit  material,  16  East,  33.-4  Mod.  218.— Cro. 

Is  Buffioient  to  allege  that  the  plaintiff  was  Eliz.  33B.— 3  Taunt.  137.— 2  Bla.  Kep.  840. 

poeeomed  of  certain  land»  &o.  (aa  the  ca—       (a)    It  is  aaid  to  be  proper  to  atate  a  pa^ 
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of  land  (a),  with  the  appurtenances,  situate  in  the  parish  of——,  in'  the  BisrimB- 

county  of ;  and  by  reason  thereof  (6),  during  all  the  time  aforesaid,    '"'~'^" 

of  right  ought  to  have  bad,  and  still  of  right  otigbt  to  have,  comraon  *of 
pasture  for  all  his  (c)  commonable  sheep  (d)j  levant  and  couchant  (e)  in 
and  upon  his  said  messuage  and  land,  with  the  appurtenances  (/),  in  a 

certain  place,  waste,  *or  common,  called  the ,  situate,  &c;  (g)  every    [•801] 

year,  at  all  tiroes  of  the  year  (A),  as  to  the  said  messuage  and  land,  with 
the  appurtenances  («),  belonging   and  appertaining    (/:),  to  wit,   at,  iic. 
(venue)  aforesaid.     Yet  the  said  defendant  (/)  well  knowing  the  premises,  Lgory. 
but  contriving,  and  wrongfully  and  unjustly  intending  to  injure,  prejudice, 
and  aggrieve  the  said  plaintiff  in  this  behalf,  whilst  he  was  so  possessed 

ticnlar  quantity,  4  Mod.  423  ;  but  the  pre-  his  land,  is  well  supported  by  evidence  that 

eise  cmantity  is  not  material,  Palm.  269. —  the  plaintiff  was  a  part  owner  with  defend- 

Cro.  Jac.  629,  S.  C. — Cro.  Eliz.  531.  ant  and  others  of  a  common  field,  upon 

(a)  If  the  plaintiff  state  he  was  possessed  of  which,  alter  the  com  was  reaped,  and  the 

a  messuage  and  land,  when  in  fiact  he  was  field  cleared,  the  custom  was  for  the  differ- 

poflsessed  of  land  only,  he  may  still  recover  ent  occupiers  to  turn  out  in  common  their 

pro  tanto,  2  B.  &  A.  260. —  1   Chit.  Rep.  cattle,  the  number  being  in  proportion  to 

104,  112,  S.  C. ;  and  see  ante,  549,  a,  note  the  extent  of  their  respective  lands  within 

(<).  the  common  field,  although  such  cattle  were 

(6)     See  note  (y),  in  the  preceding  page,  not  maintained  on  such  land  during  the 

(e)    This  is  in  general  material,  1  Saund.  winter,  and  though  the  custom  proved  was 

346  c.    This  allegation  will  be  supported  to  turn  out  in  proportion  to  the  extent,  and 

in  evidence,  though  proof  should  be  ad-  not  to  the  produce  of  the  land  in  respect  of 

duced  that  the  common  was  not  sufficient  which  the  right  was  claimed ;  and  it  was 

to  support  all  the  plaintiff's  cattle,  2  Chit,  held  also,  that  it  was  not  necessary  to  state 

Rep.  297.  his  right  to  be  with  the  exception  of  his 

(d)  Or  if  for  all  his  commonable  cattle,  own  knd,  but  it  was  well  laid  to  be 
say  **far  all  hit  commonable  cattUt'  but  if  over  the  whole  common,  1  B.  &  A.  706. 
there  be  any  doubt  as  to  the  extent  of  the  (^)  If  the  plaintiff  has  some  land  of  his 
right,  it  is  proper  to  qualify  the  statement  own  in  locus  in  quo,  say  **  his  own  land 
of  the  right  of  common,  and  the  plaintiff  therein  excepted,"  see  Willes,  320. — Yin. 
need  not  show  more  than  makes  for  him,  2  Ab.  Prescription,  Y.  pi.  23  ;  but  this  is  not 
Ben.  Bla.  234.-2  Wils.  269.  Where  the  absolutely  necessary,  1  B.  &  A.  706.  6  B. 
plaintiff  claimed  a  right  of  common  for  all  &  C.  16. — See  note  (/),  ante, 
his  commonable  cattle,  and  the  proof  was  (A)  This  will  be  taken  to  mean  « all 
that  he  had  turned  on  all  the  cattle  he  had  usual  times  of  the  day,"  2  Hen.  Bla.  224. 
kept,  but  that  he  had  never  kept  any  sheep,  234.  If  the  right  of  common  be  only  at 
it  was  held  that  this  was  evidence  of  a  certain  times  of  the  year,  it  must  be  so  de- 
right  for  all  commonable  cattle  to  be  left  to  scribed ;  see  the  form,  2  Saund.  2,  3. — ^Wil- 
the  consideration  of  a  jury,  4  B.  &  C.  161.  les,  320.    As  to  describing  the  right  from 

(«)    This  is  necessary,  unless  the  right  of  ^Id  St.  Thomas's  Day,  see  3  Bing.  351. — 

common  be  for  a  certain  number,  1  Saund.  Post,  voL  iii.  p,  1060  a. 
28,  n.  4.  346  b,  c. — 2  Id.  327.    A  lease  to        (>)    See  note  (a),  preceding  page,  and  su- 

plfdntiff's  testator  for  years,  determinable  pra,  n.   (a). — Willes,   319. — 15  East,    108. 

upon  lives,   of  a  farm,  &c.  together  with  It  is  better  to  repeat  the  premises  than  to 

retuonable  common  of  pasture,  S^»  will  sup-  say  **  the  said  tenements,"  4  Mod.  423. 
port  this  allegation,  6  M.  &.  S.  47  ;  and  the        {k)    These  are  the  usual  words  descrip- 

right  is  not  destroyed  by  a  subsequent  con-  tive  of  a  right  of  common,  see  Lil.  Ent.  62. 

veyance  to  the  plaintiff  in  fee  of  the  form  But  if  the  right  of  common  be  not  by  vir-    - 

and  common  of  pasture  thereto  belonging,  tue  of  prescription,  but  by  grant  or  demise, 

lor  this  operated  as  a  new  grant  of  com-  omit  the  latter  words,  4  East,  107. — 6  Id. 

mon.    Id.  438.— 1  Taunt.  205.— 1  B.  &  P.  371.— 15 

(/)  It  is  not  always  necessary  in  plead-  East,  108.  In  Willes,  319,  it  was  held  not 
ing  to  state  the  common  as  appurtenant  to  to  be  necessary  in  pleading  to  allege,  in  ex- 
land  eo  nomine,  for  ii'  it  be  laid  as  appurte-  press  terms,  whether  it  be  common  append- 
nant  to  a  thing  which,  in  intendment  of  ant,  appurtenant,  or  in  gross, 
law,  prima  facie  comprehends  land,  it  is  (/)  The  declaration  for  disturbance  pene^ 
Bufficient,  1  Saund.  346.  b.  Care  must  be  rttUi/  is  sufficient,  as  well  against  a  com- 
taken  to  state  the  right  to  be  incident  only  moner  as  a  stranger,  2  Bla.  Rep.  817. — ^3 
to  the  premises  in  respect  of  which  it  is  Wils.  278. — 1  Saund.  346  a.  and  see  1  B.  & 
claimable.  An  averment  as  above,  that  A.  706  ;  and  it  is  not  necessary  in  such  case 
plaintiff  was  entitled  to  common  of  pasture  to  show  in  the  declaration  that  the  defendant 
for  all  his  cattle  letant  and  eouchant  upon  has  any  right  of  common  id.  ibid. ;  but  in 
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mwruKB'  of  *his  said  messuage  and  land,  with  the  appurteDances,  and  entitled  (in) 
i^  ^'  tb  such  common  of  pasture  as  aforesaid,  to  wit,  on,  &c.  and  on  divers 
other  days  and  times  between  that  day  and  the  day  of  exhibiting  this  bill, 
[or  if  in  C,  P.  "  the  day  of  the  commencement  of  this  suit,"J  to  wit,  at, 
be.  (venue)  aforesaid,  wrongfully  and  unjustlyf  [put  and  caused  to  be 
put,  divers,  to  wit,  —  sheep  (n),  m  and  upon  the  said  place,  waste,  or 
common  called  the  ,  and  kept  and  depastured  the  same  there  respec- 

tively for  a  long  time,  to  wit,  from  the  putting  the  same  respectively,  as 
aforesaid  hitherto  (o)  ;  whereby  the  said  plaintiff,  on  those  several  days 
*  and  times,  and  during  all  the  time  aforesaid,  was  and  is  gready  injured  and 
disturbed  in  the  use  and  enjoyment  of  his  said  common  of  pasture  tliere, 
and  could  not  nor  can  have  or  enjoy  the  same  in  so  large,  ample,  or  bene- 
ficial a  manner  (ji)  as  he  otherwise,  during  all  the  time  aforesaid,  might  and 
would  have  had  and  enjoyed  the  same  to  wit,  at,  &c.  (venue)  aforesaid. 
Second      — And  whereas  also,  &:c. — [Proceed  as  in  the  first  count  to  ihef^  and 
^^^^  Mc»   thus] — ^incumbered    and    injured  the  said   common,   and    obstructed 
ing  the  '    ^^^  disturbed  the  said  plaintiff  in  the  use  and  enjoyment  of  his  said  com- 
oommons,  mon  of  pasture  there,  so  that  the  said  plaintiff  on  the  several  days  and 
P^^^^'     times,  and  during  the  time  aforesaid,  could  not,  nor  can  have  or  enjoy  the 
same  in  so  large,  ample,  or  beneficial  a  manner  as  he  otherwise,  during  all 
the  time  aforesaid,  might  and  would  have  had  and  enjoyed  the  same,  to 
wit,  at,  be.  (venue)  aforesaid.     To  the  damage,  be. 

For  injury  For  that  whereas  the  said  plaintiff  now  is,  and  for  divers,  to  wit,  — 
^y^^Vt  y^^^^  ^°^  more,  now  last  past,  hath  been  lawfully  ^possessed  of  and  in  a 
of  com-     certain  messuage,  and  divers,  to  wit,  —  acres  of  land,  with  the  appurte- 

xnonin       nances,  lying  and   being  in  the  parish   of ,  in  the  county  of ; 

^^^'^^'"^       and  the  said  plaintiff  further  saith,  that  there   now   are,  and   firom   time 

fields, 

which         an  action  against  the  lord,  it  is  said  to  be  mage  need  be  adduced.  Id.  lb. — 2  East, 

ought  to     necessary  to  state  a  particular  surcharge,  2  164. — Supra,  n.  (6). 

becultiya-  Mod.  6.— 1  Lutw.  107.— 3  Wils.  290.    See        (9)    See  notes,  &c.  ante,  799.— 1  Saund. 

ted  in  ro-    the  form  of  a  declaration  against  the  lord,  340  b. — 2  Id.  2  &  3.    Where  there  is  no 

tation,and  Heme,  125. — 1  Saund.  346  a.    If  the  lord  custom  which  has   become  binding  upon 

one  of         wantonly    and    unnecessarily    exercise  his  the  parties,  the  common  law  rule  ^peais  to 

them  left    manorial  rights  to  the  injury  of  commoners  be,  that  those  persons  only  who  are  ownen 

annually     of  pasture,  he  is,  it  seems,  liable  to  an  ac«  of  land  within  an  open  common  field  are 

fallow  (7).  tion,  4  D.  &  li.  318.  entitled  to  enjoy  the  right   of  inter-com- 

r#gQ3 1        (m)  Plaintiff  need  not  show  that  he  turn-  moning ;  and  such  right  can  be  exerdsed 

ed  any  cattle  on  the  common  at  the  time  at  those  times  only  when  the  com  is  off  the 

the    injury    was  committed,  2  Bla.    Rep.  land,  that  is,  after  all  the  com  and  grain 

1223.  hare  been  reaped  and  gathered,  and  l]«fore 

(n)    If  the  action  be  brought  against  the  any  more  has  been  sown,  1  B.  &  A.  706.— 

lord,  it  is  said  that  the  plaintiff  must  state  a  Willes,   319.    Where  A.  being    possessed 

surcharge,  2  Mod.  7. — 3  Wils.  268  ;  but  not  of  a  quantity  of  land  in  a  common  field* 

against  a  commoner  or  stranger,  2  Lutw.  and  having  a  right  of  common  over  the 

101,  102. — 1  Saund.  346  a. — ^te,  note  (/).  whole  field,  and  B.  having  also  a  right  of 

(0)    If  cattle  are  permitted  to  depasture  common  over  the  whole  field,  they  entered 

the  commoo,  whether    they  belong    to  a  into  an  agreement,  for  their  mutiud  advan- 

stranger,  or  are  the  supernumerary  cattle  of  tage  and  convenience,  not  to  exerdse  their 

a  commoner,  or  whether  they  are  driven  or  respective  rights  for  a  certain  term  of  years, 

escape  there,  a  commoner  may  have  an  ac-  and  each  puty  covenanted  to  that  dfect ; 

tion  on  the  case,  in  which  it  is  not  necessa-  it  was  held,  that  if  durine  the  term  the  cat- 

ry  to  prove  that  he  has  sustained  any  specific  tie  of  B.  came  upon  the  land  of  A.  he 

damage^  the  infraction  of  the  right  being  a  might  distrain  them  damage  feasant,  and 

sufficient  injury,   1  Saund.  346  a. — 2  East,  that  A.  in  his  replication  (in  answer  to  a 

164.  plea  pleaded  by  B.  of  his  right  of  common 

(p)     This    allegation    is    necessary,    1  in  bar  of  the  cognizance  of  A.)  might  set 

Saund.  346  a. — 9  Kep.  113  a. — 2  Bla.  Kep.  forth  the  special  circumstances  of  the 

1236  ;  but  no  evidence  of  any  specific  da-  ment  and  covenants,  2  Hen.  Bla.  4. 
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whereof  the  memory  of  man  is  not  to  the  contrary,  there  have  been  lying  i>»wb»- 

and  being  in  the  said  parish  of ,  in  the  county  of ,  three  com-  ^^^JlSowL 

mon  fields,  that  is  to  say,  one  common  field  called  [the  Home  Field,]  one 
other  common  field  called  [the  Lower  Field,]  and  one  other  common  field 
called  [the  Upper  Field,]  and  which  said  three  several  common  fields 
have,  from  all  the  said  time  immemorial,  been  used  and  accustomed  to  be, 
and  ought  to  be,  tilled  and  cultivated  in  the  following  course  and  method 
of  husbandry  and  tillage,  to  wit,  in  every  year  b  rotation,  and  successive- 
ly, one  of  the  said  three  fields  hath  been  and  of  right  ought  to  be,  sown 
with  wheat,  or  other  com  or  grain,  and  in  and  during  that  year  hath  been 
usually  known  and  distinguished  by  the  name  of  [the  Wheat  Field,]  and 
another  of  the  said  common  fields  hath  in  such  year  been,  and  of  right 
ought  to  be  sown  with  barley,  or  other  com  and  grain,  and  in  and  during 
that  year  hath  been  usually  known  and  distinguished  by  the  name  of  [tlie 
Barley  Field,]  and  the  other  of  the  said  common  fields  hath  in  such  year 
lain,  and  of  right  ought  to  lie,  fallow,  and  be  summer-tilled,  and  in  and 
during  that  year  hath  been  known  and  distinguished  by  the  name  of  [the 
Fallow  Field,  or  Summer-Tilled  Field,]  so  that  by  such  rotation  each  and 
every  of  the  said  three  fields  has  been,  and  ought  to  be,  one  year  sown 
with  wheat,  or  other  com  and  grain,  another  year  sown  with  barley,  or 
other  com  or  grain,  and  the  thiid  year  hath  lain  and  ought  to  be  fallow 
and  Summer-tilled  in  rotation  ;  and  the  said  plaintifif  further  says,  that  he 
the  said  plaintiff  by  reason  of  his  being  so  possessed  of  bis  said  messuage 
and  lands,  with  the  appurtenances,  during  the  said  space  of  four  years 
above  mentioned,  hath  had,  and  of  right  ought  to  have  had,  and  still  of 
right  ought  to  have,  common  of  pasture  yearly  and  every  year,  in  and 
throughout  such  of  the  said  common  fields  as  by  and  according  to  the  said 
rotation  hath  lain,  or  ought  to  lie,  fallow,  and  be  summer-tilled,  his  own 
land  in  that  field  only  excepted,  for  [fifty]  sheep,  levant  and  couckant  in 
and  upon  his  said  messuage  and  lands,  with  the  appurtenances,  in  every 

such  year,  from  the day  of ,  according  to  the  new  and  present 

style  now  used  in  this  kingdom,  until  such  time  as  such  common  field,  or 
some  part  thereof,  after  the  manner  following,  has  been  sown  with  wheat, 
or  other  com  or  grain,  according  to  the  aforesaid  courses  and  method  of 
husbandry,  as  belonging  and  appertaining  to  the  said  messuage  and  lands, 
with  the  appurtenances ;  and  the  said   plaintiff  further  saith,  that  in  the 

year  of  our  Lord the  said  common  field  called,  &c.  according  to  the 

aforesaid  usage  and  custom  of  merchants,  was  fallow  and  summer-tilled ; 
yet  the  said  defendant  well  knowing  the  premises,  but  contriving  and  ma- 
liciously intending  to  .hurt,  injure,  and  prejudice  the  said  plaintiff  in  this 
behalf,  and  to  deprive  him  in  a  great  measure  of  his  said  common  of  pas- 
ture therein,  in  that  same  fallow  field,  whilst  he  the  said  plaintiff  was  so 
possessed  of  his  said  messuage  and  lands,  with  tlie  appurtenances,  as  afore- 
said, and  during  the  time  that  the  said  plaintiff  had  and  of  right  ought  to 
have  had,  such  right  of  common  as  aforesaid,  and  during  the  said  time 
that  the  said  common  field  was  laying,  and  ought  to  have  been  laying  fal- 
low, to  wit,  on,  &c.  and  on  divers  other  days  and  times  between  that  day 

and  the day  of in  that  year,  all  the  said  days  and  times  being 

between  the  said  — ^—  day  of  ^—  in  that  year,  and  such  times  as  the 
said  fallow  field,  or  any  part  thereof,  was  sown  with  wheat,  or  other  com 
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DimTBB-  or  grain  at  the  parish  of,  &c.  wrongfully,  &c,  unjustly,  &c. — [Here  state 
ooinfOKi/  ^^  i^J^  ^  ^^  ammon^  a$  ante,  801,  or  at  tn  the  foUowing  farvu.] 

[^04]        ^[Same  as  the  form^  ante,  799,  to  the  *800,  and  then  proceed  as  ftd* 

For  buiM-  Jows :]-— caused  to  be  erected  and  built  divers,  to  wit, cottages,  and 

^*  ^  '  other  buildings,  in  and  upon  the  said  waste  or  common,  and  then 

common,    and  there  wrongfully  and  unjustly  brought,  laid,  and   placed,  divers,  to 

wit, pieces  of  timber,  into  and  upon  other  parts  of  the  said  waste 

or  common  and  then  and  there  made  a  certain  deep  trench  and  pit  of 

great  length  and  depth,  to  wit, feet  in  length,  and feet  in  depth, 

in  other  parts  of  the  said  waste  or  common,  and  wipngfully  and  unjustly 
kept  and  continued  the  said  cottages  and  buildings  so  erected  and  built  as 
aforesaid,  and  the  said  pieces  of  timber  so  brought,  laid,  and  placed  as 
aforesaid,  and  the  said  trench  and  pit  so  dug  and  made  as  aforesaid,  thoe 
for  a  great  length  of  time,  to  wit,  from  thenceforth  hitherto,  be.  whereby, 
be. — [State  the  damage,  as  in  the  form,  ante,  799,  and  add  a  count  for 
merely  continuing  the  buUdingi  on  the  common,  and  a  count  for  general 
obstruction,  not  shovnng  how,  as  ante^  802,  and  conclude  as  ante,  596.J 

For  in-  [Same  as  the  form,  ante,  799,  to  the  ^00,  and  then  proceed  asfoU 

mffti^the  ^^* :]— erected  and  made,  and  caused  and  procured  to  be  erected  and 
common     made  a  certain  fence,  in  and  upon  the  said  waste  or  common,  and  thereby 

ir)-  and  therewith  then  and  there  inclosed  a  great  part,  to  wit, acres  of 

the  said  waste  or  common,  and  separated  and  divided  the  same  from  the 
[*805]  residue  of  the  said  waste  or  common,  and  wrongfully  *and  unjustly  kept 
and  continued  the  said  fence  so  erected  and  made  as  aforesaid,  and  the 
said  part  of  the  said  waste  or  common,  so  separated  and  divided  as  afore- 
said, for  a  long  space  pf  time,  to  wit,  from  thence  hitherto ;  whereby, 
be. — [Damage,  as  ante,  803,  and  add  ttDo  counts,  as  directed  in  the  pre- 
ceding form.] 

For  dig-         [Same  as  the  form,  ante  799,  to  the  *800  and  then  proceed  as  fol' 

t"^ef       l^^^A — ^with  spades  and  other  instruments,  cut  and  dug  a  great  part,  to 

wit,  100  square  yards  of  the  turf  of  the  said  waste  or  common,  and  the 

turves,  to  wit, cart  loads  of  turves  there  then  cut  and  dug,  took  and 

carried  away ;  whereby,  &c.  —  [Damage,  as  ante,   802.    See    7    East, 
121.] 

[See  a  form  for  keeping  too  many  rabbits  on  common,  LiU,  Eni.  62.] 

For  taking      [Same  as  the  form,  ante,  799,  to  the  *800,  and  then  proceed  as  fol^ 

ezorement  ^^^,  .j — j^qj^  ^^ j  carried  away  from  and  off  the  said  waste  or  conunon, 

off  co^^  ^^^  converted  and  disposed  thereof  to  his  own  use,  divers  large  quantities  of 

mon  (<).     excrement,  manure,  and  dung,  to  wit,  [500]  cart  loads  of  excrement,  [500] 

cart  loads  of  manure,  and  |500]  cart  loads  of  dung,  which,  before  and 

on  the  said  several  days  and  times  had  been  dropped  and  made  on  the  said 

waste  or  common,  by  the  catde  from  time  to  time  feeding  and  depasturing 

thereon,  and  which  ought  to  have  remained  and  continued  thereon,  for  the 

purpose  of  nourishing,  manuring  and  increasing  the  grass  and  herbage  there, 

(r)  1  KaU.  131.  (•)  See  2  Bast.  164. 
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whereby  the  said  waste  or  common,  and  the  grass  and  herbage  thereof,  nvrnxa- 
were  then  and  there  greatly  impoverished  for  want  of  the  said  excre-  ^^^J^Lm, 
ment,  dung,  and  manure,  which  would  otherwise  have  remained  and  con- 
tinued on  (he  said  waste  or  common,  and  nourished  and  increased  the  grass 
and  herbage  thereof,  and  thereby  the  said  plaintiff,  on  those  several  days 
and  times,  and  during  all  the  time  aforesaid,  was  and  is  greatly  injured 
and  disturbed  in  the  use  and  enjoyment  of  his  said  common  of  pasture 
there,  and  could  not  nor  can  have  or  enjoy  the  same  in  so  large,  ample, 
and  beneficial  a  manner  as  he  otherwise,  during  all  the  time  aforesaid, 
might  and  would  have  had  and  enjoyed  the  same,  to  wit,  at,  be.  (venue) 
aforesaid. 

[Same  as  the  firm^  ante,  799,  to  the  *800,  and  then  proceed  as  foir  lapnttiiig 
lows:] — put,  placed,  and  laid,  and  caused  and  procured  to  be  put,  plac«  ^^  ^ 

ed,  and  laid,  divers,  to  wit, heaps  of  dung  and  manure,  in  and  upon  ont&e 

the  said  waste  or  common,  and  wrongfully  and  injuriously  kept  and  con-  oommoii. 
tinued  the  said  heaps  of  dung  and  manure  so  put,  placed,  and  laid  as 
albresaid,  for  divers  long  spaces  of  time,  to  wit,  from  the  respective  times 
of  putting,  placing,  and  laying  the  same  as  aforesaid,  ^until  the  day  of  ex- 
hibiting the  bill  of  the  said  plaintiff  against  the  said  defendant ;  whereby 
the  grass  and  herbage  of  and  upon  the  said  common,  which  might  and 
would  have  there  grown  and  become  good,  wholesome,  and  proper  food 
for  depasturing  the  commonable  cattle  of  the  plaintiff,  then  was  hin- 
dered and  prevented  from  growing ;  and  whereby,  &c. — [State  the  genet" 
al  damage^  as  ante^  802.] 

^[As  in  the  form,  ante,  799,  to  the  ♦  800,  and  then  proceed  as  foUows  :]    [•806] 
— ^with  his  feet,  and  the  feet  of  his  servants,  in  walking,  and  with  the  feet  '<>'  tres- 

of  divers,  to  wit, —^  horses, mares,  and  —  geldings,  and  with  SJIIfJ^]! 

the  wheels  of  divers,  to  wit, carts,  and waggons,  trod  down,  with 

trampled  upon,  bruised,  crushed,  destroyed,  and  spoiled,  the  grass  and  her-  ^f^*^ 
bage  then  growing  and  being  in  the  said  waste  or  common  ;  whereby,  &c. 
— [Damage  as  ante,  802.] 

[Same  as  the  form,  ante,  799,  to  the  ♦  800,  omitting  the  statement  of  Fordia- 
possession  of  land  (u),  and  then  proceed  as  follows  :y''^i  turbary,  in  a  ofcom- 
certain  waste  or  common,  called,  &c.  situate  at,  &c.   to  cut,  dig,  and  take  nvm  of 
turf  and  peat  in  and  upon  the  said  waste  or  common,  and  to  carry  away  ^^^J^^^nf 
the  same  for  necessary  fuel,  to  be  spent,  burned,  and  consumed  in  and 
upon  his  said  messuage,  with  the  appurtenances  (r),  every  year,  and  at 
all  times  of  the  year,  as  occasion  hath  required,  as  to  his  said  messuage, 
with   the   appurtenances,  belonging  and  appertaining.     Yet  the  said  de- 
fendant, well  knowing  the    premises,  but  contriving,  and  wrongfully  and 
unjustly  intending  to  injure  the  said  plaintiff  in  this  behalf,  whilst  he  was 
so  possessed  of  his  said  messuage,  with  the  appurtenances,  and  entitled  to 
such  common  of  turbary  as  aforesaid,  to  wit,  on,  &c.  and  on  divers  other  days 

(0    See    the     fomiB,    Willes,   619.       8        (e)  It  is  neoessary  in  general  to  ttate  in 

Wentw.  613,  697  ;  and  Id.  Index,  xxx.  H.  the  declaration  that  the  tuires  were  to  nae 

(u)  Common  of  turbaiy  is  incidental  to  in  the  hoiue,   1  Lev.    231. — Sid.   364.— 7 

a  measnage,  and  not  to  land«  4  Co.  Rep.  37  East,  121. 
a.— 7  Bart,  121. 

Vol.  n.  84 
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and  times  between  that  day  and  the  day  of  exhibiting  this  InU,  at,  be.  (ve« 
nue)  aforesaid,  wrongfiilly  and  unjustly  cut,  dug,  took  and  carried  away, 
and  caused  to  be  cut,  dug,  taken,  and  carried  away,  divers  large  quantities, 
to  wit,  [50]  cart  loads  of  the  turf  then  growing  and  being  on  and  upon 
the  said  common  or  waste.  Whereby  the  said  plaintiff,  on  those  seven] 
days  and  times,  and  during  all  the  time  aforesaid,  was  and  is  greatly  in* 
jured  and  disturbed  in  the  use  and  enjoyment  of  his  said  common  of  tur- 
bary there,  and  could  not,  nor  can,  have  and  enjoy  the  same  in  so  large, 
ample,  and  bene6cial  a  manner  as  he  otherwise,  during  all  the  time  afore- 
said, might  and  would  have  had  and  enjoyed  the  same,  to  wit,  at,  &c. 
(ventu)  aforesaid. — [Conclude  a$  ante,  596.] 

faQOT]  ^[Same  a$  the  farm,  ante,  799,  to  the  *  800,  omitting  the  word  '<  com- 
For  dS^  mon,"  and  the  itatement  of  the  posiestion  of  land  (x)  and  then  proceed  at 
tutbaiic*  foUows  :]•— -and  take  reasonable  estovers  of  the  bushes  and  underwoods, 
m(m6i'$i»  standing  and  growing  in  and  upon  a  certain  place,  waste,  or  common,  called 

«0Mrv  («).  the ,  and  situate  at,  be.  and  to  carry  the  same  from  thence  to  the  said 

messuage,  with  the  appurtenances,  to  be  burnt,  spent,  and  consumed  lor 
necessary  fuel  therein,  every  year,  at  all  seasonable  times  of  the  year,  at 
his  and  their  free  will  and  pleasure,  as  belonging  and  appertaining  to  the 
said  messuage,  with  the  appurtenances.  Yet,  be.  [Same  as  the  pre- 
ceding form,  only  instead  of  "  turf,"  say,  "  bushes  and  underwood," 
and  instead  of  *^  common  turbary,"  say  **  common  of  estovers."] 


Axcsor 

ITATB. 

^^^^        For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  com- 

pInl^^Tt  mitting  of  the  grievances  by  the  said  defendant  as  hereinafter  next  men- 

prirate  tioned,  was,  and  from  thence  hitherto  hath  been,  and  still  is,  lawfully  pos- 

tM^  m-  ae^ted  (z)  of  a  certain  messuage  [and  garden  thereto  belonging,]  with  the 

pnrtenant  appurtenances,  situate  and   being  in   the  parish  of in    the  county  of 

to  a  met-  (a).     And,  by   reason  thereof  (ft),  the  said  plaintiff,  ♦during  all  the 

^J^JI^  time  aforesaid,  ought  to  have  had,  and  still  of  right  ought  to  have,  a  cer- 

^).  tain  way   (c)  from  and  out  of  the  said   [garden,]  unto,  into,  through,  and 
[•808] 

(flff)  See  the  forms,  8  Wentw.   Index,  1.  way,  4  M.  &  S.  101.     16  East,  196.     3  M. 

H.— Thomp.    Ent.    377.-3    Willii.    456.—  &  S.  472.— Willes,  71.— 2  Bing.  263. 

Morg.  Prec.  456,  and  the  notes  to  the  above  (z)  This   allegation  is  sufficient,  without 

fonn,  which  are  applicable.  stating  any  prescriptiye  right,  2  Saon.  1 13 

(x)  Ante,  806,  note  (u).  a. — Butw.  119.    See  also  ante,  799,  n.  (w). 

(y)   As     to   private    ways    in   general,  (a)  Describe  the  parish  or  place  accurate- 

whether  by  grant,  prescription,  or  of  necet-  ly.    If  any  doubt  as  to  it,  merely  say,  the 

sity,  see  1  Saund.    823,  n.  6. — Com.  Dig.  premises  were    situate    **m  the  county  of 

Chiviin.  D.— 1  Taunt.  279.— Harr.   Land.    ." 

ft  Ten.  555. — See  the   forms,    8    Wentw.  (b)  This  is  in  general  a  sufficient  descrip- 

Ijidex,  Iv.  to  Ivii. — 1  Lutw.    19. — i  T.  R.  tion  of  the  right.  Id.  ibid. — 2  Saund.  114 

794.-8  T.  R.  766.-3  Lord  Raym.  85.—  a.— 1   Saund.    346,  n.  2.— Ante,   799,  note 

Morg.  833,  337,  for  not  repairing  a  private  (ir).    But  if  the  right  of  way  be  not  by 

way,  and  2  Saund,  113,  n.  1.  172  a.  n.  1,  reason  of  possession,  but  by  special  W^^^ 

Ld.  Raym.    1096. — Ante,  9.  n.  to.    As  to  ment,  &c.  it  would  be  improper,  4  East, 

the  statement  of  the  right,  1  Vent.    274.  107.— 6  Id.  438.— 15  Id.  108.— 3  Taunt.  24  ; 

2  Lev.  148.— 8  Xeb.  628.-3  Lev.  266.-1  and  see  a  form,  5  B.  &  C.  221. 

Lutw.  120.— 2  Ld.  Raym.  751,  1090.— 3  Id.  .    {c)  The  term  "  passage,"  it  is  said,  is  too 

aft.     See  a  form  for   obstructing  a  public  'generaL    Telv.  163,   164.— 1  BrownL  316. 
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over  a  certain  [close],  in  the  parish  aforesaid  (<Z),  and  firom  and  out  iivi^w* 
of  the  same,  unto  and  into  [a  certain  wharf,  or  quay,  of  the  said  plaintiff  ^^^ 
in  the  parish  aforesaid  (e),]  and  so  back  again  from  the  said  [wharf,  ot 
quay,]  unto  and  into,  through,  over,  and  along  the  said  [close,]  and  from 
and  out  of  the  same  unto  and  into  the  said  [garden]  of  the  said  plaintiff 
for  himself  and  his  servants,  on  foot  (/),  to  go,  return,  pass,  and  repass, 
'every  year  and  at  all  times  of  the  year,  at  his  and  their  free  will  and 
pleasure,  as  to  the  said  messuage  and  garden,  with  the  appurtenances  of 
the  said  plaintiff  belonging  and  appertaining  (§*).  Yet  the  said  defend*  Iiu^^^ 
ant  well  knowing  the  premises,  "^but  wrongfully  and  unjustly  contriving,  1^09} 
and  intending  to  injure  the  said  plaintiff  in  that  behalf,  and  to  deprive  him 
of  the  use  and  benefit  of  his  said  way,  whilst  the  said  plaintiff  was  so 
possessed  of  his  said  messuage  [and  garden,]  with  the  appurtenances  as 
aforesaid,  to  wit,  on,  &:c.  (A)  and  on  divers  other  days  and  times  between 
that  day  and  the  day  of  exhibiting  this  bill,  [or  if  in  C.  P.  '^the  day  of 
the  commencement  of  this  suit,"]  at,  be.  (venue)  aforesaid,  wrongfully 
and  injuriously  (t)  placed  and  erected,  and  caused  to  be  placed  and  erect- 
ed, diirers  large  quantities  of  boards,  planks,  and  wood,  and  across  the 
said  way,  and  put  and  placed,  and  caused  and  procured  to  be  put  and 
placed,  divers  other  large  quantities  of  wood  and  timber  in  the  said  way, 
and  kept  and  continued  the  said  boards,  planks,  and  wood,  so  placed  and 
erected  in  and  across  the  said  way,  as  aforesaid,  and  also  the  said  other 
wood  and  timber  in  the  same  way  as  aforesaid,  for  a  long  space  of  time, 
to  wit,  hitherto,  and  thereby  during  all  the  time  aforesaid,  the  said  way 
was  and  still  is  greatly  obstructed  and  stopped  up,  and  the  said  plaintiff 
by  means  thereof  could  not,  during  the  time  aforesaid,  or  any  part  thereof, 

(d)    Where  the  right  of  way  is  stated  to  way  to  be  **  totcarda,  itc"      1   East,   377, 

be  oyer  a  private  close,  &c.  the  local  situa-  381. — 1  B.  &  P.  37 1»  and  see  form,  post, 

tion  thereof  should  be  stated. — ^Noy,  9.  810  ;  and  see  further  as  to  the  termini  of 

(«)    In  Rouse  v.  Bardin,  1  Hen.  Bla.  3d 3.  the  way  in  describing  a  public  way,  3  Bum, 

Mr.    Justice    Wilson    observed,    **  that    in  J.  26th  edit.  68. 

pleading  a  public  highway,  it  is  not  neces-  (/)  It  should  be  shown  whether  the  way 

sary  to  state  either  the  termimu  a  quo  or  be    a    car^-way,     ^>rM- way,    or  foot-vraj, 

the  terminus  cui  quern ;   but  where  it  is   a  Yelv.  164. — Com.  Dig.  Action  on  the  Case, 

private  way,  it  is  necessary  to  state  them,  for  Disturbance,  B.  1.    Though  in  the  case 

because  private  ways  are  given  for  particu-  of  a  public  way,  the  term  *<  common  high- 

lar  purposes,  and  the  justification  must  show  way"  signifies  a  way   for    all  manner  of 

that  they  were  used  for  those  purposes."  things.     2   Saund.    153  d. — 8   East,   4. — 1 

It  is  therefore  necessary,  in  a  declaration  of  Hen.  Bla.  865. 

this  nature,  either  to  show  that  the  way  {g)    See  the  form  in  I  Lut.  119.    It  is 

leads  to  a  common  highway^  (8  East,  4. — 2  said  that  these  words  are  improper,  on  the 

Leon.    10. — 2   Saund.    128   d. — Com.   Dig.  ground  that  a  way  is  an  easement,  and  not 

Action  on  the  Case,  for  Disturbance,  B.  1.)  an  appurtenant.    Yelv.  159. — 1  Bulst.  47. 

or  if  it  lead  to  a  private  close,  to  state  some  —1   Taunt.   205.— 1  B.  &  P.  872.— Com* 

intereit  of  the  plaintiif  therein,  (Noy,  86.  Dig.  Chimin.  D.    And  in  a  declaration  it 

— Latch,  160. — Com.   Dig.   Action  on  the  appears  not  necessary  to  insert  this  allega- 

Case,  for  Disturbance,  B.  1. — ^Vin.  Ab.  Chi-  tion,  and  in  some  cases  it  would  be  impro- 

min.  H.  pU  14.— Com.  Dig.  Chimin.  D.  2.)  per.    4  East,  107.-6  Id.  438  ;  and  see  an- 

The  word  hi'jhway  seems  to  be  too  uncer-  te,  801,  note  rf,  and  a  form,  15  East,  25. 

tain  a  description  of  one  of  the  termini  of  (A)    The  day  is  not  material, 

a  private  way ;  but  if  not  demurred  to  it  (»)    It  is  not  necessary  to  state  the  means 

will  be  sufficiently  proved  by  evidence  of  a  by  which  the*  way  was   obstructed ;  it  is 

public  footway t  8  East,  4. — Yelv.  163,  cited  sufficient  to  say,  quod  obstruxit  or  obttupa" 

8  East,  6,  n.  sed  query t  if  not  sufficient,  see  vit,  without  saying  how.     3  Leo.  13. — Wil- 

2  Leon.  10.— 2  Saund.  158  a.    When  it  is  les,  583.-1  B.  &  P.  180.— Com.  Dig.  Ao- 

doubtful  whether  the  way  may  not  have  tion  on  Case  for  Disturbance,  B.  1. — Cro. 

been  extinguished  by  unity  of  poasessioii,  Jac  606. — Lord  Raym.  452.— See  the  next 

it  may  be  advisable  to  state  the  right  of  count. 
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DnnrBB-  nor  can  he  now  have  or  enjoy  his  said  way,  as  he  of  right  ought  to  hare 
▲MOE  or    Jqqq^  gj|(]  otherwise  might  and  would  have  done,  and   hath  been  and  is. 


WATt. 


by  means  of  the  premises,  deprived  of  the  use,  benefit,  and  advantage 
thereof,  to  wit,  at,  &:c.  (venue)  aforesaid. — [Add  thefoUounng  counts,] 

BeoooA  And  whereas  also  the  said  plaintiff,  before  and  at  the  time  of  the  com- 

a^^yto  a  niitting    of  the  grievances  hereinafter    mentioned    was,  and   from  thence 
mesfliuige   hitherto  hath  been,  and  still  is,  lawfully   possessed  of  a  certain  other  mes* 
^^  ^       suage,  with  the  appurtenances,  situate  in  the  county  aforesaid,  and  by  rea- 
i^hont     son  thereof  the  said  plaintiff,  during  all  the  time  aforesaid,  ought  to  have 
■tatiiigthe  had,  and  still  of  right  ought  to  have  a  certain   vwy  from  the  said   [messu* 
"SSuc^    age]  of  the  said   plaintiff,  unto,  *into,  through,  and  over  a  certain   [close] 
tLon(A).     in  the  county  aforesaid,  unto  and  into  a  certain  common  and   public  higb- 
[*810]    way  (l),  in  the  county  aforesaid,  and  so  back  again  fi-om  the  same  com- 
mon and  public  highway,  unto,  into,  through,  and  over  the  said  close,  and 
from  thence  into  the  said  messuage  of  the  said  plaintiff,  for  hunself  and 
his  servants  to  go,  return,  pass,  and  repass,  on  foot,  every  year,  and  at  aD 
Ii^ury.      times  of  the  year,  at  his  and  their  free  will  and  pleasure.     Yet  the  said 
defendant,  well  knowing  the  said  last  mentioned  premises,  but  wrongfully 
and  unjustly  intending  to  injure  the  said  plaintiff  in  that  behalf,  and   to  de- 
prive him  of  the  use  and  benefit  of  his  said  last-mentioned  way,  whilst  the 
said  plaintiff  was  so  possessed  of  the  said  last-mentioned  messuage,  with 
the   appurtenances,  and  so  entitled  to  the  said  way  as  aforesaid,  to  wit, 
on  the  day  and  year  aforesaid,  and  on  divers  other  days  and  times  between 
that  day  and  the  day  of  exhibiting  this  bill,  [or  if  in  C.  P.  ^'  before  the 
commencement  of  this  suit,"]  at,  he.  (venue)  aforesaid,  wrongfully  and 
injuriously  stopped  up  and  obstructed  the  said  last-mentioned   way ;  and 
the  said   plaintiff,  by  means  thereof  could  not,  during  the  time  aforesaid, 
nor  can  he  have  or  enjoy  his  said  last-mentioned  way,  as  he  of  right  ought 
to  have  done,  and  otherwise  might  and  would  have  done,  and  hath   been 
and  is  deprived  of  the  use,  benefit,  and  advantage  thereof,  to  wit,  at,  be. 
(venue)  aforesaid. — [  Conclude  as  ante^  596.] 

Third  And  whereas  also  the  ^aid  plaintiff,  before  and  at  the  time  of  the  com- 

^^*^*ffea-  ™^^^'^S  °^  ^^^  grievances  hereinafter  mentioned,  was,  and   from    thence 
eral,  hitherto  hath  been,  and  still  is,  lawfully   possessed  of  a  certain  other  mes- 

merely       suage,  with  the  appurtenances,  situate  in   the  county   aforesaid.     And  by 
^jlj^.^  reason   thereof  the  said  plaintiff,  during  all  the  tjme  aforesaid,  ought  to 
be  to-         have  had,  and  still  of  right  ought  to  have,  a  certain  way  from   the  said 
wardif  &c  last-mentioned  messuage  of  the  said  plaintiff,  towards  a  certain   close  in 
the  parish   aforesaid,  and  into,  through,  and  over  tl)e  same,  toward  a  cer- 
tain common  and   public  highway,  in  the  county  aforesaid,  and  into  the 
'  same,  and   so  back  again  from  the  same  common  and   public   highway 
towards  the  said  close,  into,  through,  and  over  the  same,  and  from  thence 
towards  the  said  last-mentioned  messuage  of  the  said   plaintiff,  and  unto 
and  into  the  same,  for  himself  and  his  servants,  to  go,  return,  pass,  and 

(k)    See  the  fonn,  1  Lntw.  119,  and  the  public  highivay  and  will  by  proved  by  eri- 

notes  to  the  preceding  count.  dence  of  a  public  footway  and  it  is  not  neces* 

(/)    The  term  "  highway  "  is  sufficient,  2  sary  to  state  what  description  of  highway,  2 

Saund.  158  b,  n.  4.-8  East,  4 — Lutw.  190.  Leon.  10.^2  Saund.   158  a.     Sed  Qum^  8 

The  ttmUmu  ad  ^uwn  may  be  laid  to  be  a  East,  4. — Ante,  808,  note  (0)* 
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repass,  on  foot,  every  year,  and  at  all  times  of  the  year,  at  his  and  their  xustubb- 
free  will  and  pleasure.  Yet  the  said  defendant,  well  knowing  the  premi*  ^^yg' 
ses,  but  wrongfully  and  unjustly  intending  to  injure  the  said  plaintiff  in 
that  behalf,  and  to  deprive  him  of  the  use  and  benefit  of  his  said  last- 
mentioned  way,  whilst  the  said  plaintiff  was  so  possessed  of  the  said  last- 
mentioned  premises,  with  the  appurtenances,  and  so  entitled  to  the  said 
way  as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid,  and  on  divers,  oth- 
er days  and  times  between  that  day  and  the  day  of  exhibiting  this  bill,  [or 
if  in  C,  P.  "  before  the  commencement  of  this  suit,"]  at,  &c.  (venue) 
aforesaid,  wrongfully  and  injuriously  stopped  up  and  obstructed  the  said 
last-mentioned  way  ;  and  the  said  plaintiff,  by  means  thereof,  could  not, 
during  the  time  aforesaid,  nor  could  he  have  or  enjoy  his  said  last-mention- 
ed way,  as  he  of  right  ought  to  have  done,  and  otherwise  might  and 
would  have  done,  and  hatli  been  and  is  deprived  of  the  use,  benefit,  and 
advantage  thereof,  to  wit,  at,  &c.  (venue)  aforesaid. 

For  that  whereas,  before  and  at  the  time  of  the  committing  of  the  Case  by 
grievances  hereinafter  mentioned,  a  certain  messuage  and  premises,  situate  "^^^^1 
in  the  county  of  S.  were  in  the  possession  and  occupation  of  E.  F.  as  tenant  structing 
thereof  to  the  said  plaintiff,  the  reversion  thereof  then  and  still  belonging  to  &  ^^7*  % 
the  said  plaintiff,  to  wit,  at,  &:c.  (venue).     And  whereas  for  divers  years  there^ 
before,  and  until  the  committing  of  the  grievances  hereinafter  mentioned,  (m). 
there  was,  and  of  right  ought  to  have  been,  and  still  of  right  ought  to 
have  been,  a  certain  way  from  and  out  of  the  said  messuage  and  premsies, 
so  in  the  possession  and  occupation  of  the  said  E.  F.  unto,  into,  through, 
over  and   across  a  certain  close,  in  the  county  aforesaid,  and  from  thence 
unto  and  into  a  certain  common  and  public  highway,  in  the  county  afore- 
said, and  so  back  again  from  the  said  common  and  public  highway,  unto, 
into,  through,  over,  and  across  the  said  last-mentioned  close,  and   from 
thence  unto  the  said  messuage  and  premises,  for  him  the  said  plaintiff  and 
his  tenants,  occupiers  of  the  said  messuage  and  premises,  and  for  others 
to  go,  return,  pass,  and  repass,  on  foot,  every  year,  and  at  all  tiroes  of  the 
year,  at  his  and  their  free  will  and  pleasure,  as  to  the  said  messuage  and 
premises,  with  the  appurtenances,  belonging  and  appertaining  (n).     Yet 
the  said  defendant,  well  knowing  the  premises,  but  contriving  and  intend- 
ing to  injure  and   prejudice  the  said  plaintiff  in  his  reversionary  estate  and 
interest  of  and  in  the  said  messuage  and  premises,  whilst  they  were  in  the 
possession  and  occupation  of  the  said  E.  F.  and   whilst  the  said  plaintiff 
was  so  interested  therein  as  aforesaid,  to  wit,  on  the  day  and  year  afore- 
said, at,  &c.  (venue)  wrongfully  and  injuriously,  and  without  the  leave  or 
license  of  the  said  E.  F.  or  the  said  plaintiff,  and  against  bis  will,  built 
and  erected,  and  caused  and  procured  to  be  built  and  erected,  divers  large 
buildings   (o)  in  and  upon  the  said  close,  and   in  and  upon   the  aforesaid 
way,  whereby  the  said  defendant,  did   thereby  greatly  encroach  upon  and 
encumber  the  said  way,  and   by  means  thereof,  the  said  plaintiff  and  his 
tenants^  occupiers  of  the  said  messuage  and  premises,  could  not,  from  the 

(m)  A  reyernoner  may  sue  for  an  injury  and  other  observations,  ante,  SOS. 
to  his  reversionary  interest,  if  the  ix^ury        (o)  The    obstruction  most  be  of  such  a 
be  such  as  to  affect  it,  see  4  Burr.  2141.  nature  as  would  naturally  injure  the  plain- 
See  the  notes  to  the  form,  ante,  777.  tiff's  reversionary  interest,  see  ante,  777. 

(n)  See,  as  to  the  description  of  the  way. 
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day  and  year  aforesaid,  have  and  enjoy  the  aforesaid  way  in  so  ample  and 
beneficial  a  manner  as  they  of  right  ought  to  have  done,  and  still  of  right 
ought  to  do,  but  have  been  thereby  greatly  injured  and  prejudiced  in  the 
use,  benefit,  and  enjoyment  of  the  said  way,  and  the  same  is  permanently 
obstructed  by  reason  of  the  premises,  and  thereby  the  said  plaintiff  hath 
been  and  b  greatly  injured  and  prejudiced  in  his  reversionary  estate  and 
interest  of  and  in  the  said  messuage  and  premises,  with  the  appurtenances, 
to  wit,  at,  be.  (venue). 


DI8TUBB- 

AKCB  OF 

VB&KIBB. 

For  dis-         For  that  whereas  the  said  plaintiffs,  before  and  at  the  time  of  the  com- 
plaixi^'B  i^i^^i^S  o^  ^®  grievances  hereinafter  in   this  count  mentioned,  were,  and 
andent       from  thence  hitherto  have  been,  and  still  are,  entitled,  as  Trustees  for  the 
*^«Q^''i'  ^^^*^^y  ^f  ^''®®  Watermen  of  the  River  Thames,  residing  at  Greenwich, 
I  ^^^J    in  the  county  of  Kent,  called  the  Isle  of  Dogs  Ferry  Society,  *U>  the  fee^ 
simple  and  inheritance  of  an  ancient  ferry,  called  Potter's  Ferry,  for  foot- 
passengers  and  goods  belonging  to  such  foot-passengers,  across  the  River 
Thames,  to  and   from  a  certain  place  in  the  Isle  of  Dogs,  in  the  parbh  of 
St.  Dunstan   Stebonheath,  otherwise  Stepney,  in  the  county  of  Middlesex, 
from  and   to  Greenwich,  in  the  county  of  Kent,  taking  for  the  carriage 
and  conveyance  of  such  passengers  and  their  goods,  over  and  across  such 
ferry,  in   any  boat  or  boats  kept  by,  or  by  the  authority  of  them  the  said 
plain  tifi&  for  that  purpose,  certain  reasonable  freights  or  ferry  ages,  to  wit, 
two-pence  for  every  person  on  foot ;  nevertheless  the  said  defendant,  not 
being  one  of  the  free  watermen  aforesaid,  but  well  knowing  the  premises 
and  contriving  to  disturb  and  injure  the  said  plaintiffi  in  the  peaceable  and 

lawful  enjoyment  of  their  said  ferry,  heretofore,  to  wit,  on  the day 

of in  the  year  of  our  Lord and  on  divers  other  days  between 

that  day  and  the  day  of  exhibiting  this  bill,  [or  if  in  C  P.  '^  before  the 
commencement  of  this  suit,"]  to  wit,  at  Westminster,  in  the  county  of 
Middlesex,  injuriously  and  unlawfully,  and  against  the  will  of  the  said 
plaintiffs,  carried  and  conveyed,  in  a  certain  boat  of  him  the  said  defend- 
ant, divers  foot-passengers  for  hire,  over  and  across  the  said  River  Thames 
and  upon  the  said  part  of  the  same  river  where  the  said  plaintifi^  had 
such  ferry  as  aforesaid,  and  upon  the  said  ferry  of  them  the  said  plainti&, 
by  reason  whereof  the  said  plaintiffs  have  lost  and  been  deprived  of 
divers  profits  and  emoluments,  which  would  otherwise  have  arisen  and  ac- 
crued to  them  from  the  enjoyment  of  their  said  ferry,  and  have  been  and 
are  greatly  prejudiced  and  disturbed  in  the  possession  thereof,  and   their 

(p)  See  Willefl,  608. — 8  Went.    Index,  owner  of  a  ferry  need  not  have  the  propcr- 

lym.^Com.    Big.    Piscary,    B. — 2  Saund.  ty  in  the  aoil  on  either  side  of  the  riTer,  6 

114 ;    and  see  form,   6  B.  &  C.  703.      It  B.  &  C.  703.    Neglect  of  duty  in  the  o^n- 

seems  sufficient  to  state  that  th6  plaintiff  er  of  a  ferry  is  no  answer  to  an  action  for  a 

was  in  possession  of  the  ferry,  id.    No  sum  disturbance.    If  there  be  an  exclusive  fer- 

for  the  payment  of  passage  money  need  be  ry  from  A.  to  B.  it  does  not  prevent  persons 

stated,  Id.    In  this  action  it  is  sufficient  for  from  going  by  any  other  boat  from  A.  di- 

the  plaintiff  to  prove  that  he  was  in  posses-  rectly  to  C.  though  it  lie  near  B.,  provided 

fiion  of  the  ferry  at  the  time  the  cause  of  it  be  not  done  fraudulently,  and  as  a  pre- 

action  arose,  2  Y.  &  J.  286  ;  and  from  an  tence  for  avoiding  the  regular  feny,  4  T. 

uBer  of  thirty-five  years  the  jury  may  pre-  R.  666. — Han.  Luidl.  St  Ten.  664. 
sume  that  a  ferry  had  a  legal  origin.    The 
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right  and  tide  thereto,  to  wit,  at  Westminster  aforesaid,  in  the  county  of  dwvbb- 
Middlesex  aforesaid. — And  the  said    plaintiffs   further  say,  that  they  the    ^^|j^ 
said  plaintiffs  so  being  entitled,  as  trustees  for  the  said  society,  to  the  fee-  Second 
simple  and  inheritance  of  the  said  ferry  as  aforesaid,  the  said  defendant  <^^^^ 
not  being  one  of  the  free  watermen  as  aforesaid,    but  well  knowing  the 
premises,  and  further  contriving  to  disturb  and  injure  the  said  plaintiffs  in  the 
peaceable  and  lawful  enjoyment  of  their  said  ferry,  heretofore,  and  -  whilst 
the  said  plain tifl&  were  so  entitled,  as  trustees  as  aforesaid,  to  the  fee-simple 

and  inheritance  of  the  said  ferry,  to  wit,  on  the  said day   of 

in  the  year  of  our  lord and  on  divers  other  days  and  times  between 

that  day  and  the  day  of  exhibiting  this  bill,  [or  if  in  C.  P.  <'  before  the 
commencement  of  this  silit,"]  to  wit,  at  Westminster  aforesaid,  *in  the  [^16] 
county  of  Middlesex  aforesaid,  injuriously  and  unlawfully,  and  against 
the  will  of  the  said  plaintiffs,  carried  and  conveyed  in  a  certain  boat  of 
him  the  said  defendant,  divers  foot-passengers  for  hire,  over  and  across  the 
said  River  Thames,  near  to  the  said  part  of  the  same  river,  where  the  said 
plaintiffs  bad  such  ferry  as  aforesaid,  and  near  to  the  said  ferry  of  them 
the  said  plaintiffs ;  and  by  reason  whereof  the  said  plaintiffs  have  lost  and 
been  deprived  of  divers  other  profits  and  emoluments  which  would  have 
arisen  and  accrued  to  them  from  the  enjoyment  of  their  said  ferry,  and 
have  been  and  are  greatly  prejudiced  and  disturbed  in  the  possession  there- 
of, and  their  right  and  title  thereto,  to  wit,  at  Westminster  aforesaid,  in  the 
county  of  Middlesex  aforesaid. — And  also,  for  that  whereas  the  said  plain-  '^'^ 
tiffs,  before  and  at  the  time  of  committing  the  grievances  in  this  count 
mentioned,  were  and  still  are  lawfully  possessed  (9)  of  a  certain  ancient 
ferry,  with  the  appurtenances,  upon  and  over  the  River  Thames,  to  and 
from  a  certain  place  in  the  Isle  of  Dogs,  m  the  parish  of  St.  Dunstan  Steb- 
onheath,  otherwise  Stepney,  in  the  said  county  of  Middlesex,  from  and 
to  Greenwich  aforesaid,  in  the  county  of  Kent  aforesaid,  for  carrying  and 
conveying,  within  the  said  last-mentioned  ferry,  all  persons  and  their  goods, 
having  occasion  for  the  same,  in  boats  kept  by,  and  by  the  authority  ojf 
them  the  said  plaintiiSs  there  for  that  purpose,  taking  for  the  same  certain 
reasonable  freights  and  ferryages  (r)  to  wit,  two-pence  for  each  person  ;  yet 
the  said  defendant,  well  knowing  the  premises  last  aforesaid,  but  contriv- 
ing to  disturb  and  injure  the  said  plaintiffs  in  the  peaceable  enjoyment  of 

their  said  last-mentioned  ferry,  heretofore,  to  wit,  on  the  said day  of 

■        in  the  year  of  our  lord and  on  divers  other  times  between  that 

day  and  the  day  of  exhibting  this  bill,  [or  if  in  C.  P.  <<  before  the  com- 
mencement of  this  suit,"]  to  wit,  at  Westminster  aforesaid,  in  the  county 
of  Middlesex  aforesaid,  unlawfully,  injuriously,  and  wrongfully,  carried 
and  conveyed  divers  passengers,  for  hire,  in  a  certain  boat,  over  and  across 
the  said  river,  and  upon  the  said  part  of  the  said  river  where  the  said 
plaintiff  had  such  ferry  as  last  aforesaid,  and  over,  upon,  within,  and 
across  the  said  last-mentioned  ferry  of  the  said  plaintiffs,  and  thereby 
they  the  said  plaintifis  lost  divers  great  gains  and  profits,  which  would 
otherwise  have  accrued  to  them  *from  the  said  last-mentioned  ferry,  and  [•817] 
have  been  disturbed  and  disquieted  in  the  possession  thereof,  and  in  their 
right  and  title  thereto,  to  wit,  at  Westminster  aforesaid,  in  the  county  of 

{q)  That  thia  is  fnfficient,  see  6  B.  &  C.        (r)  This  averment  is  not  necessary,  6  B. 
708.  k  C.  703. 
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count. 


DnTUBB*  Middlesex  aforesaid. — And  the  said  plaiatifis  further  say,  that  they  the 
^°"  °'  said  plaintiffs,  so  being  possessed  of  the  said  last-mentioned  ferry,  with 
the  appurtenances  as  aforesaid,  the  said  defendant,  well  knowing  the  pre- 
mises last  aforesaid,  but  further  contriving  and  intending  as  last  aforesaid, 
heretofore,  and  whilst  the  said  plaintiffs  were  so  possessed  of  their  said 
last-mentioned  ferry,  with   the  appurtenances  as  aforesaid,  to  wit,  on  the 

said  — " —  day  of in  the  year  of  our  Lord and  on   divers  other 

days  and  times  between  that  day  and  the  day  of  exhibiting  this  bill,  [or 
if  in  C.  P.  "  before  the  commencement  of  this  suit,"J  to  wit,  at  West- 
minster aforesaid,  in  the  county  of  Middlesex  aforesaid,  unlawfully,  injuri- 
ously, and  wrongfully,  carried  and  conveyed  divers  passengers  for  hire,  in 
a  certain  boat  of  him  the  said  defendant,  over  and  across  the  said  river, 
and  near  to  the  said  part  of  the  said  river  where  the  said  plaintifis  had 
such  ferry  as  last  aforesaid,  and  near  to  the  said  last-mentioned  ferry  of 
the  said  plaintiffs,  and  thereby  they  the  said  plaintiffs  lost  divers  other 
great  gains  and  profits  which  would  otherwise  have  accrued  to  them  from 
the  said  last-mentioned  ferry,  and  have  been  disturbed  and  disquieted  m 
the  possession  thereof,  and  in  their  right  and  title  thereto,  to  wit,  at,  &c. 
{venue)  aforesaid.     To  the  damage,  ^c. 


DIBTtrBB- 

▲MCBOV 

PBWB. 

For  dui- 
turbance 
of  ft  pow 

(0. 


Injury. 


[Commenctment  as  ante,  596,  7%e  venue  is  local.] — ^For  that  whereas 
the  said  plaintiff,  before  and  at  the  time  of  the  committing  of  the  grievance 
hereinafter  next  mentioned,  was,  and  from  thence  hitherto  hath  been,  and  still 
is,  lawfully  possessed  of  a  certain  messuage,  with  the  appurtenances,  situate 

in  the  parish  of in   the  county  of and  therein,  during  all  the 

time  aforesaid,  inhabited  and  dwelt,  and  still  d^th  inhabit  and  dweU,  with  his 
family ;  and  by  reason  thereof,  he  the  said  plaintiff,  during  all  the  time 
aforesaid,  until  the  time  of  the  committing  of  the  grievance  by  the  said 
defendant,  as  hereinafter  next  mentioned,  had,  and  still  of  right  ought  to 
have,  for  himself  and  his  family  inhabiting  in  tlie  said  messuage,  with  the 
appurtenances,  the  use  and  benefit  of  a  certain  pew  in  the  parish  church 
of,  he.  aforesaid,  to  hear  and  attend  divine  service  celebrated  therein,  as 
to  the  said  messuage  and  tenement  belonging  and  appertaining.  Yet  the 
said  defendant,  well  knowing  the  premises,,  but  contriving,  and  wrongfully 


(«)  For  the  fon&B  of  declarations  for  dis- 
turbance of  seats  in  churches,  see  5  B.  & 
A.  358.-8  Wentw.  618.— Morg.  340.  For- 
rest's Exch.  R.  14.— 3  T.  R.  669.-6  Id. 
298.-1  Lev.  71.-1  Sid.  203.-2  Lev.  193. 
—3  Id.  73.— 1  Wils.  826.— 1  T.  R.  428. 
As  to  the  title,  see  2  Saund.  176  c,  d. — 
Com.  Dig.  Action  on  Case  for  Disturbance, 
A.  3.  As  to  evidence,  see  3  Campb.  288. 
This  action  does  not  lie  unless  the  pew  be 
annexed  to  a  house  or  some  other  messuage 
in  the  parish,  6  B.  &  A.  366,  and  cases 
there  collected  on  the  subject ;  and  see  1 
Y.  &  J.  683.  An  action  of  trespass  will 
not  lie  for  entering  into  a  pew,  because  the 
plaintiff  has  not  the  exclusive  possession, 
and  the  possession  of  the  church  bdng  in 


the  parson,  1  T.  R.  428 ;  but  an  action  of 
trespass  for  breaking  and  entering  a  chapel, 
and  destroying  the  pews,  will  lie  at  the 
suit  of  a  perpetual  curate  of  an  augmented 
parochial  chapelry,  even  against  the  chapel- 
warden,  2  T.  &  J.  266.  In  pleading  a  pre- 
scription to  a  pew,  it  need  not  be  alleged 
that  the  party  and  his  ancestors  had  always 
repaired  it ;  the  pew  might  never  have  re- 
quired repair.  This  at  most  is  matter  of 
evidence  only,  Lofft,  423.  Even  in  an  ac- 
tion against  a  stranger  for  disturbing  plain- 
tiff in  his  pew,  but  it  is  otherwise  in  a  dis- 
pute with  the  ordinary,  1  Wils.  326. — See 
8  B.  &  C.  288.-2  M.  &  R.  318,  S.  C.  As 
to  right  of  buri€U,  see  8  Bar.  k  Cres.  288. 
—1  B.  &  Adolphus,  122.— 2  B.  &  Aid.  806. 
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and  unjustly  intending  to  injure  and  pnBJudice  the  said  plaintiff,  and  to  de-  T>tffrtsM^ 
prive  him  of  the  use  and  benefit  of  the  said  pew,  whilst  the  said  plainiiff  ^^4* 
was  so  possessed  of  his  said  messuage,  with  the  appurtenances,  and  dwell 
and  inhabited  therein  as  aforesaid,  and  was  entitled  to  the  use  and  benefit 
of  the  said  pew  as  aforesaid,  to  wit,  on,  &&c.  and  divers  other  days  an^i 
times  between  that  day  and  the  day  of  exhibiting  this  bill,  at,  tic,  (venue) 
unlawfully,  and  without  the  leave  or  license,  and  against  the  will  of  the 
said  plaintiff,  entered,  and  caused  and  procured  divers  other  persons  to 
enter  and  continue  in  the  said  pew  during  the  celebration  of  divine  ser^ 
vice  in  the  said  church,  and  thereby  greatly  disturbed  the  said  plaintiff  in 
the  enjoyment  of  the  said  pew,  and  prevented  him  from  having  the  use 
and  benefit  thereof  in  so  full  and  ample  a  manner  as  he  otherwise  might 
and  would,  and  ought  to  have  done,  and  also  unlawfully  tore,  wrenched,- 
broke,  and  damaged  the  door  of  the  said  pew,  and  also  unlawfully  shut  and 
fastened  the  door  thereof,  and  kept  the  same  so  shut  and  fastened  for  a  long 
space  of  time,  to  wit,  hitherto,  and  thereby,  during  all  that  time,  hindered 
and  prevented  the  said  plaintiff  and  his  family  inhabiting  in  the  said  mes- 
suage, with  the  appurtenances,  from  sitting  in  and  using  the  said  *pew  for  [•SIS] 
the  purpose  aforesaid,  and  whereby  he  the  said  plaintiff  could  not,  during 
the  time  aforesaid,  have  or  enjoy  the  use  of  the  said  pew  for  himself  and 
his  family  inhabiting  the  said  messuage  in  so  ample  and  beneficial  a  man- 
ner as  he  otherwise  might  and  ought  to  do,  and  would  have  done,  and 
hath  been  greatly  disturbed  and  molested  in  the  use  and  enjoyment  there- 
of, to  wit,  at,  &c.  (venue)  aforesaid. — [Second  count  similar  to  the  fir$t^ 
except  that  instead  of  the  words  *'  use  and  benefit,"  say  "  the  right, 
privilege,  liberty  of  sitting  in  the  said  pew,"  and  conclude  as  ante,  596.] 


TUXaAMOB 
OVA  MAE- 


For  that  whereas  the  said  plaintiff,  before  and  at  the  time  of  the  com-      >^"' 
mitting  of  the  grievances  next  hereafter  mentioned,  to  wit,  on  the  [lst|  i^g^^^ 
day  of  [January]  A.  D.  [1824]  and  from  thence  hitherto  hath  been,  and  market, 
still  is,  lawfully  possessed  of  the   manor  of  [Bradford]    in  the  county  of  "^^®'*" 
[York]  and  of  a  certain  market  to  the  said  manor  belonging  and  apper-  turbing 
taining,  that  is  to  say,  a  certain  market  under  and  to  be  bolden  within  plaintiff's 
the  said  manor,  to  wit,  at  [Bradford]  in  the  said  county  of  [York]  upon  ^^^^ 
every  Tuesday,  for  the  buying  and  selling  of  all  goods,  wares,  and  mer-  (t). 
chandiz^s,  then   and  there  to   be  bought  and  sold,  together  with  certain 
stallage  and  other  profits  and  emoluments   to  such  market  belonging  and 
appertaining,  whereby  great  gains,  profits,  and  advantages,  during  all  thd 
time   aforesaid,  until   the  committing  of  the  grievance   hereinafter  next 
mentioned,  accrued  to,  and  were  received  by,  and  still  of  right  ought  to 
accrue  to,  and  be  received  by  the  said  plaintiff,  to  wit,  at,  [Bradford]  afore- 
said, in  the  county  aforesaid.     Yet  the  said  defendant,  well  knowing  the 
premises,  but  contriving  and  wrongfully  intending  to  injure  and  aggrieve 
the  said  plaintiff,  and  to  deprive  him  of  the  profit  and  advantage  of  his 

(t)  A»  to  diflturbing  a  market,  aee  the  Owen,  109. — Cro.  Jae.  48,  122.— 8  Lev. 
forms  and  law,  in  7  B.  &  C.  40.— 6  B.  fc  190.-2  Lutw.  1617.— 6  East,  488.«  ' 
C.  368.-2  Saund.  172.— 1  B.  &  P.  400.—    Wentw.  Index,  Iviii. 
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said  market,  and  to  disturb  him  in  the  free  enjoyment  th^eof,  and  of  the 
emoluments  arising  therefinom,  afterwards,  to  wit,  on  the  same  day  and 
year  aforesaid,  to  wit,  at  [Bradford]  aforesaid,  in  the  county  aforesaid,  and 
within  the  said  manor  of  [Bradford,]  without  any  lawful  warrant  or  au- 
thority in  that  behalf,  levied,  kept,  erected,  and  held,  and  caused  and  pro- 
cured to  be  levied,  kept,  erected,  and  held,  a  certain  new  market,  once  in 
every  week,  and  continued  the  said  market  so  newly  levied,  kept,  erected, 
and  held,  for  a  long  space  of  time,  to  wit,  from  thence  hitherto,  whereby 
divers  large  quantities  of  goods,  wares,  and  merchandizes,  were  during  all 
the  time  aforesaid,  sold  in  the  said  market  so  newly  levied,  held,  erected, 
and  kept,  which  otherwise  would  and  of  right  ought  to  have  been  brought 
to  the  said  market  of  the  said  plaintiff,  so  holden  there  as  aforesaid,  dur- 
ing all  the  time  aforesaid,  to  be  there  sold,  to  the  great  damage  of  the  said 
plaintiff,  and  the  great  nuisance  of  the  market  of  the  said  plaintiff,  by 
reason  whereof  the  said  plaintiff  hath  lost  and  been  deprived  of  the  stall- 
age and  other  emoluments  and  profits  of  his  said  market,  and  also  of  other 
great  gains,  profits,  and  advantages,  which  he  otherwise  would  and  of  right 
ought  to  have  had  and  derived  from  his  said  market,  to  wit,  at  [Bradford] 
aforesaid,  in  the  county  aforesaid. — And  whereas  also,  afterwards  and  be- 
fore and  at  the  time  of  the  committing  of  the  grievance  next  hereinafter 
mentioned,  to  wit,  on  the  [1st]  day  of  [January,]  A.  D.  [1824,]  to  wit, 
at  [Bradford]  aforesaid,  in  the  county  aforesaid,  the  said  plaintiff  was,  and 
fix)m  thence  hitherto  hath  been,  and  still  is,  lawfully  possessed  of  and  in  a 
certain  market  holden  and  to  be  holden  at  [Bradford]  aforesaid,  in  the 
county  aforesaid,  upon  every  Tuesday,  for  the  buying  and  selling  of  all 
goods,  wares,  and  merchandizes,  then  and  there  to  be  bought  and  sold, 
together  with  certain  stallages,  profits,  and  emoluments,  to  such  last-ro^- 
tioned  market  belonging  and  appertaining,  whereby  great  gains,  profits, 
and  advantages,  during  all  the  time  last  aforesaid,  and  until  the  commit- 
ting of  the  grievance  hereinafter  next-mentioned,  accrued  to,  and  were  re- 
ceived by,  and  still  of  right  ought  to  accrue  to,  and  be  received  by  the 
said  plaintiff,  to  wit,  at  [Bradford]  aforesaid,  in  the  county  aforesaid.  Yet 
the  said  defendant,  well  knowing  the  premises  last-mentioned,  but  contriv- 
ing, and  wrongfully  intending  to  injure  and  aggrieve  the  said  plauitiff,  and 
to  deprive  him  of  the  profit  and  advantage  of  his  said  last-mentioned 
market,  and  to  disturb  him  in  the  free  enjoyment  thereof,  and  of  the  stallage 
and  other  profits  and  emoluments  arising  therefrom,  afterwards,  to  wit,  on 
the  same  day  and  year  aforesaid,  within  the  town  of  [Bradford]  aforesaid, 
and  close  and  near  adjoining  to  the  place  where  the  said  market  of  the  said 
plaintiff  was  held,  without  any  lawful  warrant  or  authority  in  that  behalf, 
levied,  erected,  kept,  and  held,  and  caused  and  procured  to  be  levied, 
erected,  kept,  and  held,  a  certain  other  new  market,  held  onee  in  every 
week,  and  continued  the  said  last-mentioned  market  so  newly  levied,  erect- 
ed, kept  and  held  for  a  long  space  of  time,  to  wit,  from  thence  hitherto, 
whereby  divers  other  large  quantities  of  goods,  wares,  and  merchandizes 
were,  during  all  the  time  last  aforesaid,  sold  in  the  said  market  so  newly 
levied,  erected,  kept,  and  held,  by  the  said  defendant,  which  otherwise 
would  and  of  right  ought  to  have  been  brought  to  the  said  market  of  the 
said  plaintiff,  so  holden  there  as  last  aforesaid,  during  all  the  time  last 
aforesaid,  to  be  there  sold,  to  the  great  damage  of  the  said  plaintiff,  and 
the  great  nuisance  of  the  market  of  the  said  plaintiff,  and  the  said  plain- 
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tiff  hath  thereby  lost  and  been  deprived  of  the  stallage  and  other  emolu-  ^^  »»- 
ments  of  his  said  market,  and  also  of  oilier  great  gains,  profits,  and  ad-  ^^^^^[^ 
vantages  which  he  otherwise  would  and  of  right  ought  to  have  had  and  .  xsi, 
received  from  his  said  market,  to  wit,  at  [Bradford]  aforesaid,  in  the  coun- 
ty aforesaid. — And  whereas  also,  afterwards,  and  before  and  at  the  time  Third 
of  the  committing  of  the  grievance  next  hereinafter  mentioned,  to  wit,  on  **^™* 
the  [1st]  day  of  [January,]  A.  D.  [1824,]  to  wit,  at  [Bradford]  aforesaid, 
in  the  county  aforesaid,  the  said  plaintiff  was,  and  from  thence  hitherto 
bath  been,  and  still  is,  lawfully  possessed  of  and  in  a  certain  market  hold- 
en  and  to  be  holden  within  the  town  of  [Bradford]  aforesaid,  in  the  coun- 
ty aforesaid,  in  every  week,  and  of  certain  stallage,  profits,  and  emolu- 
ments to  such  last-mentioned  market  belonging  and  appertaining,  where- 
by great  gains,  profits,  and  advantages,  during  all  the  time  last  aforesaid, 
and  until  the  committing  of  the  grievance  hereinafter  next  mentioned,  ac- 
crued to  and  were  received  by,  and  still  of  right  ought  to  accrue  to 
and  be  received  by  the  said  plaintiff,  to  wit,  at  [Bradford]  aforesaid,  in  the 
county  aforesaid.  Yet  the  said  defendant,  well  knowing  the  premises  last- 
mentioned,  but  contriving  and  wrongfully  intending  to  injure  and  aggrieve 
the  said  plaintiff,  and  to  deprive  him  of  the  profit  and  advantage  of  his  said 
last-mentioned  market,  and  to  disturb  him  in  the  free  enjoyment  thereof,  and 
of  the  stallage  and  other  profits  and  emoluments  arising  therefrom,  after- 
wards, to  wit,  on  the  same  day  and  year  aforesaid,  within  the  town  of  [Brad- 
ford] aforesaid,  without  any  lawful  warrant  or  authority  in  that  behalf,  levied, 
erected,  kept,  and  held  and  caused  and  procured  to  be  levied,  erected,  kept, 
and  held,  a  certain  other  new  market,  held  once  in  every  week,  so  near  to  the 
said  place  where  the  said  last-mentioned  market  of  the  said  plaintiff  was 
held,  that  by  reason  thereof,  divers  other  large  quantities  of  goods,  wares,  and 
merchandizes  were,  during  all  the  time  last  aforesaid,  sold  in  the  said  market, 
80  hereby  levied,  erected,  kept,  and  held  by  the  said  defendant,  which 
otherwise  would  and  of  right  ought  to  have  been  brought  to  the  said  mar- 
ket of  the  said  plaintiff,  so  holden  there  as  last  aforesaid,  during  all  the 
time  last  aforesaid,  to  be  there  sold,  to  the  great  damage  of  the  said  plain- 
tiff, who  hath  thereby  lost  and  been  deprived  of  the  stallage  and  other 
emoluments  of  his  said  last-mentioned  market,  and  also  of  other  great 
gains,  profits,  and  advantages  which  he  otherwise  would  and  of  right 
ought  to  have  had  and  derived  from  his  said  market,  to  wit,  at  [Bradford] 
aforesaid  in  the  county  aforesaid. 
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For  the  'precedenti  and  mode  of  declaring  for  a  diiiurhance,  iuhirac-  ^^^^ 
tion,  or  other  injury  to  franchises,  see  4  Mod.  423.     1  Show.  18.     8  turUnce 
JVentw.  Index,  68.     At  suit  of  a  bailiff  against  a  party  for  executing  a  oitnnchi' 
writ  within  his  jurisdiction,  9  East,  330.     And  generaUy,    Com.  Dig.  JSceST** 
Action  on  the    Case  for  disturbance.     For  not  grinding  corn  at  plain-  kc 
tiff*s  ANCIENT  MILL,  2  Sound.  112,  113,  note  1  ;  172,  note  1.     8  Wentw. 
Index,  58.     Dougl.  218.     2  J8.  ^    C.  827.     4  D.  !f  R.  496,  S.  C.  6 
M.  if  S.'69.     In  such  action  it  suffices  to  declare  generally  on  the  custom 
to  grind,  6  M.   fy  S.  69  ;  and  see  as  to  the  evidence,  id.     Of  officers, 
10  Rep.  59  b.     Cro.  EUz.  335.    8  Wentw.  huUx,  54. 
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»T»AMT  IV.  ON  STATUTES. 

Oxi8  Ajio*      For  that  whereas  heretofore,  to  wit,  on,  fcc.  and  for  the  space  of  [half] 

air&mst  a    *  J^^^  ^^^°  '^^^  P®*^»  ^^®  •'^'  ^*  '^^'^J  used,  *occupied,  and  enjoyed  a  certain 
sheriff  for  messuage  and  tenements,  with  the  appurtenances,  situate  in  the  parish 

^^'S^rtff    ^^ *^  ^®    county  of as  tenant    thereof  to  the    said  plaJDliff, 

premises,    ^^  ^^^  under  a  certain  rent  or  sum  of  money  therefore  payable  by  the 
which 

Idmidtt"       C«*)    See  form,  8  Wentw.  446.    6  Douel.  by  distress,  1  Price,  274.    And  the  landloid 

^  ^          666.     In  1   Chit.   Col.   Stat.   664,   will   oe  of  premises  on  which  goods  have  been  sdz- 

^  thaat      ^^^^  most  of  the  following  notes  on  this  ed  nnder  an  extent  in  aid,  is  not  entitled, 

^■t  nav-    enactment.  under  the  Sth  Anne,  to  call  on  tfaeshenff 

r'^  Um-            order  to  support  the  claim  against  the  to  i  ay  twelve  month's  rent,  dne  before  the 

^S  Eoif  I    sheriff,  a  subsisting  tenancy  must  be  prov-  teste  of  the  writ,   2   Price,   17.    But  this 

ear's  rent  ^  ^^^  therefore  where  the  landlord  had  claim  may  be  supported  lor  forehand  icot, 

wUchwM  brought  an  action  of  ejectment,  and  laid  7  Price,  690.    The  landlord  is  eititied  to 

.                   the  demise  before  the  seizure  under  the^.  his  rent  without  any  deduction  for  ponnd- 

m  arrear    ^^  .  .^  ^^  ^^^  ^^^  ^^^  sheriff  had  no  age,   Stra.   643.    But  where  the  Inndloid 

ir*Q1  Q1    ^^^  ^  allow  the  landlord  a  year's  rent,  5  t&es  the  security  of  a  third  penon  for  the 

l^^oisfj     B.  &  A.  88.    The  money  claimed  must  be  rent  at  the  time  of  the  execution,  the  sbe- 

due  as  rent;  see  6  B  &.  C.  524.     2  C.  P.  riff  is  discharged  as  to  the  landlord's  dum 

294,  S.  C.    The  occupation  by  the  tenant  for  rent,  3  Campb.  34. 

must  be  proved,  7  Price,  690 ;  but  it  wUl  Only  one  yenr's  rent  is  to  be  paid,  air 

be  for  the  sheriff  to  prove  that  the  rent  had  though  there  be  two  executions ;  semhk  i 

been  paid,  id.  Str.  1024.— 2  B.  &  B.   362.-6  Moore,  97, 

The  act  extends  to  an  execution  at  the  S.  C. ;  unless  the  goods  be  not  remored  'm 

suit  of  a  defendant  for  costs,  notwiU)stand-  a  reasonable  time,  1  Piioe,  277.    1  K  &  & 

ing  the  direction  at  the  end  of  the  section  711. 

that  the  sheriff  shall  pay  the  plaintiff  as  The  bailiff  of  a  liberty  is  subject  to  the 

well  the  rent  as  the  execution  money,   2.  provisions  of  tiie  act,  1  Stza.  212. 

Wils.  140.    But  a  commission  of  bankrupt-  In  order  to  render  the  sheriff  rcH^ODnble 

ey  i9  not  an  execution  within  the  meaning  for    non-compliance    with    the   act,  there 

of  this  act,  15  East,  330.     Ooods  taken  on  should  be  a  demand  for  the  rent,  before  the 

a  capias  utlagatum  are  within  the  act,  Bunb.  removal,  by  the  party  entitled ;  and  a  de- 

5,  194,  269. — 7  T.  R.  264.     So  goods  taken  mand  by  a  person  to  whom  adminiitntion 

on  a  pone  per  vadios,  6  B.  &  C.  4()7.  is  afterwards  committed   does  not  operate 

A  bill  of  sale  is  a  removal,  Barnes,  211.  by  relation,  2  Stra.  97  ;  see  3  Taunt.  400. 

The  sheriff  is  bound  to  satisfy  the  landlord  ^d  a  sheriff  is  not  bound  to  find  oat  what 

in  the  first  instance,  4  Moore,  473.     And  rent  is  due  to  a  landlord,  and  pay  it  him, 

an  action  lies,  though  only  part  of  the  goods  but  the  landlord  must  give  bim  notice,  S 

be  removed,  id.— 2  fi.  &.  C.  67.  Taunt.  400.    But  no  particular  ibm  of  no* 

The  statute  only  ext-ends  to  the  imme-  tice  is  necessary,  3  B.  &  A.  646.'ld.  440* 

diate  landlord,  not  to  a  ground  landlord,  2  — 4  Moore,  473.    And  the  court,  on  motioD, 

Stra.  787.    An  executor  or  administrator  ia  will  order  a  year's  rent,  out  of  the  proceeds 

entitled  to  the  benefit  of  the  statute,  as  to  while  in  shexiff 's  hands,  to  be  paid  to  landr 

arrears  accrued  in  the  life-time  of  the  de-  lord,  though  the  sheriff  had  no  notice  of 

ceased,  1  Stra.  212.    A  trustee  of  an  out-  the  rent  beuig  due  till  after  removal,  3  B. 

standing  satisfied  term  in  trust  for  mortga-  &  A.  440.    But  an  action  for  moneT  had 

gees,  and  to  attend  the.  inheritance,  may  and  received  cannot  be  sustained,  3  Camphb        . 

sue,  4  Moore,  473.    2  B.  &  B.  67.  260.    In  case  of  a  removal  contrary  to  the       i 

The  act  does  not  extend  to  rent  which  act,  the  landlord  may  maintain  an  actiom       \ 

accrues  during^  the  continuance  of  the  she-  and  the  want  of  alleging  a  demand  is  h^ 

riff  in  possession,  1  M.  &  S.  246.     And  a  ed  by  verdict,  1  Stra.  212.— 7  Pried  ^^ » 

sheriff  taking  com  in  the  blade  under  a  and  it  is  not  necessary  to  state  in  the  de- 

Jieri  facias^  and  seUing  it  before  rent  due,  claration  the  particulars  of  the  lease ;  h^it 

is  not  liable  to  account  to  the  landlord  of  if  they  are  stated,  and  there  is  any  nitenai 

the  defendant,  under  the  statute,  8  Anne,  variance,   it  is  fatal,  BougL   66o.    ^  ^ 

for  rent  accruing  subsequently  to  the  levy  execution  is  overreached  by  an  act  of  hank- 

and  sale,  although  he  has  given  notice,  ana  ruptcy  and  commission,  tiie  sheriff  in  ^ 

though  the  com  be  not  removed  from  the  tion  by  the  assignees,  can  only  arail  him- 

premise?  until  long  afterwards,  when  a  con-  self  of  payment  to  the  landlord,  by  pro^ 

atderable  proportion  of   rent    has   become  that  it    was    made    before  notice  of  the 

due,  the  landlord's  reme4y  iA  suoh  case  if  oommisaian  issued^  1$  Eastt  2JK)« 
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said  J*  H.  to  the  said  plaintiff,  for  the  same  (w),  to  wit,  at,  be.  (newue)*  ^^^^ 
And  whereas  also  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  a  large  °***'**^ 
f um  of  money,  to  wit,  the  sum  of  £ —  for  and  on  account  of  the  rent  so 
payable  by  the  said  J.  H.  to  the  said  plaintiff  for  the  said  messuage  and 
tenements  for  one  [half]  year  of  the  said  tenancy,  which  ended  at  and 
upon  that  day,  became  and  was  due  and  payable,  and  continually  from 
thence  hitherto  hath  been,  and  still  is,  in  arrear  and  unpaid,  to  wit,  at,  &c. 
(venue)  aforesaid.  And  whereas  also  the  said  sum  of  £ —  of  tlie  said 
rent,  so  being  in  arrear  and  unpaid  by  the  said  J.  H.  to  the  said  plaintiff 
as  aforesaid,  afterwards,  to  wit,  on,  be.  to  wit,  at,  be.  (venue)  aforesaid, 
the  said  defendant  then  being  sheriff  of  the  said  county,  by  virtue  of  and 
under  pretence  of  a  certain  writ  of  our  said  lord  the  king,  called  a  [Jieri' 
/ados]  against  the  said  J.  H.  at  the  suit  of  H.  W.  and  M.  W.  out  of  the 
court  of  our  said  lord  the  king,  before  the  king  himself  (x),  before  that 
time  sued  forth  and  prosecuted  (y  ),  and  directed  to  the  sheriff  of  the  said 

county  of took  the  goods  and  chattels  of  the  said  J.   H.  then  being 

in  the  said  messuage  and  tenements,  with  the  appurtenances,  so  in  the 
tenure  and  occupation  of  the  said  J.  H.  as  aforesaid,  to  a  large  amount, 
to  wit,  beyond  the  amount  *of  the  said  arrears  of  rent  so  due  and  owing  [*820] 
from  the  said  J.  H.  to  the  said  plaintiff,  that  is  to  say,  to  the  amount  or 
sum  of  £ —  of  lawful  money  of  Great  Britain  ;  and  the  said  plaintiff  fur- 
ther says,  that,  after  the  taking  of  the  said  goods  and  chattels  so  being  in 
the  said  messuage  and  tenements,  with  the  appurtenances,  as  aforesaid, 
and  before  the  removal  of  the  same,  under  pretence  of  the  said  writ,  that 
b  to  say,  on  the  day  and  year  last  aforesaid,  at,  be.  (venue)  aforesaid, 
the  said  plaintiff  gave  notice  (z)  to  the  said  defendant,  so  being  sheriff  as 
aforesaid,  of  the  aforesaid  rent  so  being  due  and  m  arrear  to  the  said  plain- 
tiff from  the  said  J.  H.  as  aforesaid,  and  then  and  there  requested  the  said 
defendant,  so  being  sheriff  as  aforesaid,  that  the  said  plaintiff  might  be 
paid  his  said  rent,  so  due,  in  arrear,  and  unpaid,  as  aforesaid,  before  the 
said  goods  and  chattels,  or  any  part  thereof,  should  be  removed  from  or 
out  of  the  said  messuage  and  tenements,  with  the  appurtenances :  yet  the 
said  defendant,  then  being  sheriff  of  the  said  county  of well  know- 
ing the  premises,  but  not  regarding  the  duty  of  his  said  office,  nor  the 
Statute  in  such  case  made  and  provided,  but  contriving,  and  wrongfully 
and  deceitfully  intending  to  deceive  and  defraud  the  said  plaintiff  in  this 
respect,  of  the  said  arrears  of  the  said  rent  so  due  to  him  as  aforesaid,  and 
of  the  said  plaintiff's  remedy  for  the  recovery  thereof,  under  color  and 
pretence  of  the  said  writ,  on  the  day  and  year  last  aforesaid,  at,  be.  (oe- 
tuie)  wrongfully,  injuriously,  and  deceitfully  removed  and  carried  away  the 
said  goods  and  chattels,  so  taken  as  aforesaid,  from  and  out  of  the  said 
messuage  and  tenements,  with  the  appurtenances,  contrary  to  the  form  of 
the  Statute  in  that  case  made  and  provided,  without  paying  or  satisfying 
the  said  plaintiff  the  said  arrears  of  the  said  rent  so  due  and  owing  and  in 
arrear  to  him  as  aforesaid,  or  any  part  thereof.     And  the  said  plaintiff 

(to)  The  pftrticulazs  of  the  demiBe  need  not  a  judgment  at  the  suit  of  the  plaintif!^ 

not  be  stated,  Dougl.  665.  but  of  a  third  person,  and  therefore  distin- 

{x)  Stating  the  writ  to  have  been  sued  guishable  from  1  Saxind.  37. 

ont  of  the  wrong  court  would  be  bad,  4  B.  {z)  The  omission  of  this  is  Utal,  unless 

&  C.  657.— Rv.  &  Moo.  C.  N.  P.  266,  S.  C.  after  verdict,  when  the  averment  of  "  well 

{y)  In  8  Wentw.   455,  the  judgment  is  knowing  the  premises,"  &c.  will  suffice,  7 

cti^Bd ;  baft  (htf  irmni  unnaeeMaiy,  as  it  is  Price,  566. 
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BT  PA&rr  further  saith,  that  he  bath  not,  at  any  time  since,  been  paid  or  satisfied 
OBUTBD.  ^^  gg^jj  arrears  of  the  said  rent  or  any  part  thereof,  but  the  same,  and 
every  part  thereof,  is  due,  in  arrear,  and  unpaid,  from  the  said  J.  H.  to  the 
said  plaintiff,  whereby  the  said  plaintiff  hath  been  and  is  deprived  of  the 
benefit  of  a  dbtress  for  the  recovery  and  Satisfaction  of  the  said  arrears  of 
the  said  rent,  and  is  in  great  danger  of  losing  the  same,  to  wit,  at,  &c. 
[*821]  (venue)  *aforesaici.  To  the  damage,  &c. — [Add  count  in  trover,  see  7 
Price,  691.] 

Against  For  that  whereas  certain  persons,  to  wit,  C.  S.  and  G,  S,  heretofore,  to 

11^^23 H.  ^*^>  ^^^  ^^'  (P)  ^"®^  *"^  prosecuted  out  of  the  court  of  our  said  lord 
6.  c.  9,  for  the  king,  before  the  king  himself,   against  the  said  plaintiff,  a  certain  writ 

"^li^     of  our  said  lord  the  king,  called  a  [latitat]  directed  to  the  sheriff  of , 

bail  (a).  ^Y  which  said  writ  our  said  lord  the  king  commanded  the  said  sheriff  (c) 
to  take  the  said  plaintiff,  if  he  should  be  found  in  bis  bailiwick,  and  him 
safely  keep,  so  that  he  might  have  his  body  before  our  said  sovereign  lord 
the  king,  on (wheresoever  his  said  majesty  should  then  be  in  Eng- 
land,] to  answer  unto  the  said  C.  S.  and  G.  S.  of  a  plea  of  trespass  upon 
the  case  upon  promises,  to  the  damage  of  the  said  C.  S.  and  G.  S.  of 
£ —  which  said  writ  afterwards,  and  before  the  delivery  thereof  to  the  said 
sheriff  of  the  said  county  of to  be  executed  as  is  hereinafter  next  men- 
tioned, to  wit,  on,  &Lc.  at,  &c.  (venue)  was  duly  (d)  marked  and  indorsed 
for  bail  for  £ — ;  and  which  said  writ  afterwards,  and  before  the  said  re- 
turn thereof,  to  wit,  on,  &c.  at,  &c.  (venue)  aforesaid,  in  the  county  last 
aforesaid,  was  delivered  to  the  said  defendant,  who  then  and  from  thence 
until  and  at  and  after  the  time  of  ihe  arrest,  and  from  thence  until  and 
after  the  committing  of  the  grievance  hereinafter  mentioned,  was  she- 
riff of  the  said  county  of in  due  form  of  law  to  be  executed ;  by 

virtue  of  which  said  writ  the  said  defendant,  so  being  sheriff  as  aforesaid, 
afterwards,  and  before  the  said  return  of  the  said  writ,  to  wit,  on  the  day 
and  year  last  aforesaid,  and  within  bis  bailiwick,  as  such  sheriff,  to  wit,  at 
aforesaid,  in  the  county  aforesaid,  took  and  arrested  the  said  plain- 
tiff by  his  body,  and  then  had  and  detained  him  in  his  custody,  as  such 
sheriff,  at  the  suit  of  the  said  C.  S.  and  G.  S.  for  the  cause  aforesaid,  and 
continued  in  such  custody  until   and  after  the  committing  of  the  griev- 
ance by  the  said  defendant,  as  hereinafter  next  mentioned ;  and  thereup- 
on the  said  plaintiff  afterwards,  to  wit,  on,  &c.  at,  &^c.  (venue)  aforesaid, 
[*822]    tendered  and  offered  to  the  *said  defendant,  so  being  sheriff  as  aforesaid, 
reasonable  sureties  of  sufficient  persons,  to  wit,  E.  F.,  I.  K.,  L.  M.,  &c.  (e) 
the  same  being  then  and  there  responsible  and  sufficient  persons,  and  hav- 
ing, and  each  of  them  then  having,  sufficient  within  the  county  of 

aforesaid,  in  which  said  county  of  —  the  said  plaintiff  was  so  arrested 
and  so  in  custody  aforesaid,  and  who  then  and  there  were  willing  and  of- 
fered to  become  bail  and  sureties  for  the  appearance  of  the  said  plaintiff 
at  the  return  of  the  said  writ,  according  to  the  exigencies  thereof ;  yet  the 
said  defendant  not  regarding  his  duty  in  that  behalf  as  such  sheriff  as 
aforesaid,  nor  the  Statute  in  such  case  made  and  provided,  but  contriving 

(a)  See  15  East,  320.— 1  Lil.  Ent.  71.    2  {c)  Examine  carefuUy  with  the  writ. 

Saund.   61,  c.  6  ;  and  the  statute,  1   Chit.  {d)  That  it  is  not  necessary  to  state  the 

Col.  Stat.  42.  affidavit  of  debt,  see  ante,  739,  n.  (A). 

(6)  The  tetts  of  the  writ.  («)  There  were  several  tendered. 
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and  unjustly  intending  to  injure,  aggrieve,  and  oppress  the  said  plaintiff  in 
that  behalf,  then  and  there  wrongfully  and  injuriously  refused  to  accept 
the  said  sureties,  so  offered  by  the  said  plaintiff,  as  bail  for  his  appearance 
at  the  return  of  the  said  writ,  and  wrongfully  and  injuriously  then  and 
there  kept  and  detained  him  in  his  the  said  defendant's  custody,  under 
color  and  pretence  of  the  said  writ,  for  a  long  space  of  time  after  the  said 

bail  were  so  tendered  and  offered  as  aforesaid,  to  wit,  until  the day 

of ,  in  the  year  aforesaid,  contrary  to  the  form  of  the  Statute  in  such 

case  made  and  provided  ;  by  means  of  which  said  premises,  he  the  said 
plaintiff  was  kept  and  detained  in  prison  a  great  and  unreasonable  length 
of  time,  and  during  all  that  time  suffered  great  pain  in  body  and  mind, 
and  was  hindered  and  prevented  from  performing  and  transacting  his  law- 
ful affairs  and  business,  and  hath  been  and  is  greatly  injured  in  his  credit 
and  circumstances,  and  also  hath  incurred  the  risk  of  becoming  and  being 
proceeded  against  as  a  bankrupt,  to  wit,  at,  be.  aforesaid. — And  where- 
as also  heretofore,  and  at  the  time  of  the  committing  of  the  grievances  by 

the  said  defendant  as  hereinafter  next  mentioned,  to  wit,  on  the  said 

day  of ,  in  the  year  aforesaid,  the  said  plaintiff  had  been  and  was 

in  custody  of  the  said  defendant,  as  such  sheriff  as  aforesaid,  by  virtue  of 
a  certain  other  writ,  of  our  said  lord  the  king,  called  a  [tatitat,]  at  tlie  suit 
of  the  said  C.  S.  and  G.  S.  returnable  in  the  said  court  of  our  said  lord  the 
king,  before  the  king  himself,  on,  &c.  and  which  said  last-mentioned  writ 
had  been  and  was  indorsed  for  bail  for  £ —  to  wit,  at,  be.  (veniie)  afore- 
said ;  and  thereupon  he  the  said  plaintiff  afterwards,  to  wit,  on,  be.  at, 
&c.  (venue)  aforesaid  ^tendered  and  offered  to  one  J.  M.  who  then  and  [^23] 
there  was  the  agent  of  the  said  R.  B.  so  being  sheriff  as  aforesaid,  and 
by  him  authorized  to  take  bail  according  to  the  Statute  in  such  case  made 
and  provided,  reasonable  sureties  of  sufficient  persons,  to  wit,  G.  F.,  T. 
N.,  E.  N.,  W.  M.  and  T.  E.  F.,  the  same  being  then  and  there  responsi- 
ble and  sufficient  persons,  and  having,  and  each  of  them  then  having,  suf- 
ficient within  the  county  of —  aforesaid,  in  which  said  county  of 

the  said  plaintiff  was  so  arrested  and  in  custody  as  aforesaid,  and  who 
then  and  there  were  willing  and  offered  to  become  bail  and  sureties  for 
the  appearance  of  the  said  plaintiff  at  the  return  of  the  said  last-mention- 
ed writ,  according  to  the  exigency  thereof:  yet  the  said  defendant,  not  re- 
garding his  duty  in  that  behalf  as  such  sheriff  as  aforesaid,  nor  the  Statute 
in  such  case  made  and  provided,  but  contriving  and  unjustly  intending  to 
injure,  aggrieve,  and  oppress  the  said  plaintiff  in  that  behalf,  then  and 
there  by  the  said  J.  M.  his  said  agent  in  that  behalf,  wrongfully  and  inju- 
riously refused  to  accept  the  said  sureties  so  offered  by  the  said  plaintiff, 
as  bail  for  his  appearance  at  the  return  of  the  said  last-mentioned  writ, 
and  wrongfully  and  injuriously  then  and  there  kept  and  detained  him  in 
the  said  defendant's  custody,  under  color  and  pretence  of  the  said  last- 
mentioned  writ,  for  a  long  space  of  time  after  the  said  bail  were  tendered 

and  offered  as  aforesaid,  to  wit,  until  the day  of ,  in  the  year 

aforesaid,  contrary  to  the  form  of  the  Statute  in  such  case  made  and  provi- 
ded ;  by  means  of  which  said  last-mentioned  premises  he  the  said  plaintiff 
was  kept  and  detained  in  prison  a  great  and  unreasonable  length  of  time, 
and  during  all  that  time  suffered  great  pain  in  body  and  mind,  and  was 
hindered  and  prevented  from  perfonning  and  transacting  his  lawful  affairs  * 
and  busmessy  and  hath  been  and  is  greatly  injured  in  his  credit  and  circum- 
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ST  PAXTT  stances,  and  also  hath  incurred  the  risk  of  becoming  and  being  proceeded 
Y^S^  against  as  a  bankrupt,  to  wit,  at,  be.   (venue)  aforesaid. — And  whereas 
count.       also  heretofore,  and  at  the  time  of  the  committing  of  the  grievance  by  the 
said  defendant,  as  hereafter  mentioned,  to  wit,  on  the  said  ^— >  day  of 
,   in  the   year  aforesaid,   the  said   plaintiff  bad   been   and   was  in 
custody  of  the  said  defendant,  as  such  sheriff  as  aforesaid,  by  virtue  of  a 
certain  other  writ  of  our  said  lord  the  king,  called  a  pkaiea  capias,  at  the 
suit  of  the  said  C.  S.  and  G.  S.  returnable  in  the  said  court  of  our  said 
[^24]    lord  the  king,  before  the  king  himself,  on,  be.  and  which  *said  last-men- 
tioned writ  had   been  and  was  indorsed   for  bail  for  £ — ,  to  wit,  at,  be 
(venue)  aforesaid  ;  and  thereupon  it  became  and  was  the  duty  of  the  said 
defendant,  as  such  sheriff  as  aforesaid,  at  all  reasonable  times  afterwards, 
and  before  the  return  of  the  said  last-mentioned  writ,  to  be  ready,  or  to 
cause  and  procure  some  person  duly  authorized  by  him  the  said  defendant, 
as  such  sheriff  as  aforesaid,  to  be  ready,  within  the  said  bailiwick  of  him 
the  said  defendant  as  such  sheriff  as  aforesaid,  to  let  out  of  prison  and  out 
of  the  custody  of  him  the  said  defendant,  as  such  sheriff  as  aforesaid,  un- 
der and  by  virtue  of  the  said  last-mentioned  writ,  the  said  plaintiff,  so  in 
custody  of  the  said  defendant,  as  last  aforesaid,  upon  reasonable  sureties  of 

sufficient  persons,  having  sufficient  within  the  said  county  of ,  where 

the  said  plaintiff  was  so  in  custody  as  last  aforesaid,  and  where  he  might 
be  let  to  bail,  as  in  the  Statute  in  such  case  made  and  provided,  to  keep 
his  day  in  such  place  as  the  said  last-mentioned  writ  required,  to  wit,  at, 
be.  aforesaid ;  and  the  said  plaintiff  further  saith,  that  afterwards,  and 
whilst  he  continued  in  the  custody  of  the  said  defendant,  as  such  sheriff 
as  aforesaid,  and  before  the  return  of  the  said  last-mentioned  writ,  to  wit, 

on  the  day  of ,  in  the  year  aforesaid,  to  wit,  at,  be.  (oemce) 

aforesaid,  the  same  then  and  there  being  a  reasonable  time  in  that  behalf, 
he  the  said  plaintiff  was  ready  with  reasonable  sureties  of  sufficient  per- 
sons, to  wit,  G.  F.,  be.  the  same  being  then  and  there  responsible  and 
sufficient  persons  having,  and  each  of  them  having,  sufficient  within  the 

t       county  of aforesaid,  .and  the  said  last-menUoned  persons  were  then 

and  there  willing  to  become  bail  and  sureties  for  the  appearance  of  the 
said  R.  M.  at  the  return  of  the  said  writ,  according  to  the  exigency  there- 
of, of  all  which  said  several  premises  the  said  defendant  then  and  there 
had  notice  ;  yet  the  said  defendant,  so  being  such  sheriff  as  aforesaid,  not 
regarding  his  duty  as  such  sheriff,  but  contriving,  and  unjustly  intending 
to  injure,  oppress,  and  aggrieve  the  said  plaintiff  in  this  behalf,  was  not, 
at  all  reasonable  times  after  he  so  had  the  said  plaintiff  in  his  custody  as 
aforesaid,  and  before  the  return  of  the  said  last-mentioned  writ,  ready,  nor 
did  cause  or  procure  any  person  duly  authorized  by  him  the  said  defend* 
ant,  to  be  ready,  within  the  said  bailiwick  of  him  the  said  defendant,  as 
such  sheriff  as  aforesaid,  to  let  out  of  prison  and  out  of  the  custody  of 
him  the  said  defendant  as  such  sheriff  as  aforesaid,  under  and  by  virtue  of 
the  said  last-mentioned  writ,  the  said  plaintiff,  so  in  custody  as  last  afore- 
[^25]    said,  *upon  such  reasonable  sureties  of  sufficient  persons,  having  sufficient 

within  the  said  county  of ,  to  keep  his  day  in  such  place  as  the  said 

last-mentioned  writ  required,  but  wholly  omitted  and  neglected  so  to  do, 

contrary  to  his  duty  in  that  behalf,  and  contrary  to  the  Statute  in  that  case 

'  made  and  provided,  to  wit,  at,  be.  (venue)  aforesaid,  and  was  not  at  the 

said  time  when  he  the  said  plaintiff  was  so  ready  with  the  said  sureties  as 
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tibresaid,  and  being  such  reasonable  time  in  that  behalf  as  aforesaid,  ready  '^y^'rr 
to  accept  and  receive  such  bail  as  aforesaid,  or  to  let  the  said  plaintiff  out  ^***^*** 
of  his  custody  as  aforesaid,  on  such  bail ;  and  by  reason  of  the  negligence 
and  improper  conduct  of  the  said  defendant  as  such  sheriff  as  aforesaid, 
the  said  plaintiff  was  kept  and  continued  in  custody,  and  so  imprisoned  as 
aforesaid,  for  a  long  time  after  he  was  so  ready,  with  such  reasonable  sure- 
ties as  aforesaid,  to  be  so  let  to  bail  as  last  aforesaid,  to  wit,  from  the  said 

^—  day  of until  the  day  of  ,  in  the  year  aforesaid, 

contrary  to  the  form  of  the  Statute  in  such  case  made  and  provided,  to 
wit,  at,  be.  aforesaid  ;  by  means  of  which  said  premises  be  the  said 
plaintiff  was  kept  and  detained  in  prison  a  great  length  of  time,  and  dur« 
ing  all  that  time  suffered  great  pain  in  body  and  mind,  and  was  hindered 
and  prevented  from  performing  and  transacting  his  lawful  affairs  and  busi- 
Dess,  and  hath  been  and  is  greatly  injured  in  his  credit  and  circumstances, 
and  also  incurred  the  risk  of  bi^coming  and  being  proceeded  against  as  a 
bankrupt,  to  wit,  at,  be.  (venue)  aforesaid,  to  the  damage,  be. 

For  that  whereas  the  said  defendant,  on,  be.  and  long  before,  was,  and  f^'f'^Jf 
from  thence  hitherto  hath  been,  and  still  is,  one  of  his  majesty's  justices  {^  pMo«, 
assigned  to  keep  the  peace  of  our  lord  the  now  king,  in   the  county  of  for  reftu- 
— ,  and  also  to  hear  and  determine  divers  felonies,  trespasses,  and  oth-  ^*^**^* 
er  misdemeanors,  committed  within  the  said  county,  to  wit,  in  the  parish  oonTio- 

of ,  in  the  said  county  of  Middlesex.     And  whereas  the  said  plain-  tionbefors  * 

tiff,  by  the  name  and  description  of,  &c.  was,  on,  be.  aforesaid,  to  wit,  ^^ 
at,  be.  (venue)  aforesaid,  convicted  before  the  said  defendant,  so  being  plaintiff 
such  justice  as  aforesaid,  upon  the  information  of  one  J.  W.  of  the  stamp-  mtcndfld 
office,  gentleman,  who  prosecuted  as  well   for  our  said  lord  the  king  as  for  ^  ^t«t- 
himself,  in  that  behalf,  for  that  after  the  ^commencement  of  a  certain  act  ■ioiif(/). 
of  parliament,  made  in  the  parliament  of  our  lord  the  late  King  George    [*826J 
the  Third,  holden  at  Westminster,  in  the  24th  year  of  his  reign,  and  in- 
tituled "  An  act  for  granting  to  his  majesty  certain  duties  on  horses  kept 
for  the  purpose  of  riding,  and  on  horses,  and  in  driving  certain  carriages  in 
respect  whereof  any  duty  of  excise  is  made  payable  ;"  and  after  the  — -^ 

day  of therein  mentioned,  to  wit,  on,  be.  the  said  plaintiff  so  living 

in aforesaid,  being  within  the  weekly  bills  of  mortality,  did  keep 

and  use  one  gelding  for  the  purpose  of  drawing  a  certain  carriage,  and  that 
the  said  plaintiff  did  not,  within  ten  days  after  beginning  to  keep  and  use 
the  said  gelding,  for  the  purpose  aforesaid,  give  notice  in  writing,  at  the 
offices  in  London,  for  the  stamping  and  making  of  vellum,  parchment,  and 
paper,  of  keeping  and  using  the  same,  and  of  the  parish  and  place  where 
be  resided,  and  pay  down  the  duty  of  lOs.  imposed  by  the  said  act  for 
keeping  and  using  the  said  gelding,  according  to  the  directions  of  the  said 
act,  but  wholly  neglected  and  failed  so  to  do,  and  kept  and  used  the  same 
without  giving  such  notice,  and  without  making  such  payments  as  afore- 
said, contrary  to  the  form  and  effect  of  the  said  act ;  by  reason  whereof, 
and  by  force  of  the  said  act,  the  said  plaintiff  forfeited  and  became  liable 
to  pay  the  sum  of  £ —  for  his  said  offence,  one  moiety  thereof  to  his  said 
majesty,  and  the  other  moiety  thereof,  with  full  costs  of  suit,  which  costs 
of  suit  amounted  to  and  were  adjudged  at  the  sum  of  £ —  to  the  said  J. 

(/)  See  8  B.  &  P.  661.— 1  Bun*  J.  26th  edit.  808. 
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it  TAxrt  W.  the  said  informer ;  and  the  said  plaintiff  avers,  that  he  the  said  plaintiff 
•*"^^"^*  after  he  had  been  so  convicted  as  aforesaid,  for  the  supposed  offence 
aforesaid,  by  the  said  defendant,  so  being  such  justice  as  aforesaid,  and 
before  the  next  general  quarter  sessions  of  the  peace  for  the  said  county 
of  Middlesex,  to  wit,  on,  be.  to  wit,  at,  he.  (venue)  aforesaid,  finding 
himself  aggrieved  by  the  said  conviction  and  judgment  of  the  said  defend* 
ant,  so  being  such  justice  as  aforesaid,  in  that  behalf  given  as  aforesaid,  in* 
tended  and  was  desirous  of  appealing  to  tlie  justice  of  the  peace  at  the 
then  next  general  quarter  sessions  of  the  peace  for  the  said  county  of  Mid^ 
dlesex,  against  the  said  conviction  and  judgment  of  the  defendant,  and 
thereibre  the  said  plaintiff  afterwards,  to  wit,  on,  be.  at,  be.  (venue) 
aforesaid,  applied  to  the  said  defendant,  so  being  such  justice  as  aforesaid, 
and  then  and  there  gave  notice  to  the  said  defendant,  and  then  and  there 
P^37]    offered  to  the  said  defendant  security  of  good  and  sufficient  persons,  *to 

wit,  of the  said  plaintiff,  and  of  P.  M.  of street,  in  the  parish  of 

-— ^  in  the  said  county  of  Middlesex,  as  surety  for  the  said  plaintiff  and 
defendant,  of,  be.  in  the  said  county,  victualler,  as  another  surety  for  the 
said  plaintiff,  J.  M.,  and  C.  B.  then  and  there  being  sufficient  persons, 
and  each  of  them  then  and  there  being  sufficient  in  that  behalf^  to  the 
amount  of  the  value  of  the  penalty  forfeited,  whereof  the  said  plaintiff 
was  so  as  aforesaid  convicted,  together  with  such  costs  as  should  be  award- 
ed in  case  such  judgment  should  be  affirmed,  and  then  and  there  requir- 
-ed  the  said  defendant,  so  being  such  justice  as  aforesaid,  to  accept 
and  take  such  security,  in  order  that  the  said  plaintiff  might  make  and 
prosecute  his  said  appeal  to  and  before  the  said  justices  of  the  peace  at 
the  then  next  general  quarter  sessions  of  the  peace  for  the  said  county  of 
Middlesex,  according  to  the  form  of  the  Statute  in  such  case  made  and 
provided  ;  and  although  it  was  then  and  there  the  duty  of  the  said  defend- 
ant, so  being  such  justice  as  aforesaid,  to  have  accepted  and  taken  such 
security  as  aforesaid ;  nevertheless  the  said  defendant  not  regarding  the 
Statute  in  that  case  made  and  provided,  nor  his  duty  in  that  behalf,  but 
contriinng,  and  wrongiully  intending  unjustly  to  aggrieve  and  oppress  the 
-said  plaintiff  in  this  behalf,  and  to  prevent  and  hinder  him  from  making 
his  said  appeal  to  the  said  justices  of  the  peace  of  the  then  next  general 
quarter  sessions  of  the  peace  for  the  said  county  of  Middlesex,  against  hb 
duty  as  such  justice  of  the  peace  as  aforesaid,  and  contrary  to  the  statute 
aforesaid,  and  the  laws  of  the  land,  absolutely  refused  to  take  or  accept 
the  security  so  offered  as  aforesaid,  or  any  other  security  whatsoever,  for 
the  purpose  aforesaid  ;  by  means  whereof  the  said  plaintiff  was  prevent- 
ed and  hindered  from  making  and  prosecuting  his  said  appeal  to  the  said 
justices  of  the  peace  at  the  then  next  general  quarter  sessions  of  the  peace 
for  the  said  county  of  Middlesex,  and  from  getting  the  said  conviction 
quashed  or  reserved,  and  had  his  goods  and  chattels,  of  great  value,  to 
wit,  of  the  value  of  £ —  sold  by  virtue  of  the  said  conviction,  and  was 
otherwise  very  much  prejudiced  and  oppressed,  and  was  obliged  to  pay, 
and  did  actually  pay,  by  means  of  the  said  sale  of  his  said  goods  and 
chattels,  a  large  sum  of  money,  to  wit,  the  sum  of  £ —  in  satisfaction  of 
the  said  conviction  and  forfeiture,  and  the  costs  and  charges  attending 
the  levying  thereof,  by  virtue  of  the  said  conviction,  to  wit,  at,  be.  (venut) 
aforesaid,  to  the  damage,  be. 


ON  STATUTES.  987 

[First  and  second  counts  for  not  levying  the  whole  debty  and  falsely  re-  btp4?xt 
turning  to  the  fieri  facias^  that  defendant  had  no  more  goods,  nearly  simi-  ^"^^^^ 
lar  to  those  J  ante,  748.  Third  count  as  follows :]  And  whereas  also,  28  EUz'c 
heretofore,  to  wit,  on,  &;c.— [Here  state  the  recovery  of  the  judgment  and  4.  against 
writ  to  the  sheriff,  and  levy  under  it,  as  directed  ante,  748,  and  ^then  ^^^^^ 
proceed  ;] — Yet  the  said  defendant  so  being  sheriff  of  the  said  county  of  at  the  suit 

as  aforesaid,  not  regarding  bis  duty  as  such  sheriff,  nor  the  Statute  of  the 

in  such  case  made  and  provided,  afterwards,  to  wit,  on,  be.  at,  be.  (oe-  ^^^|^|^^ 
nue)  by  reason  and  color  of  bis  said  office  of  sheriff  of  the  said  county  of  (^). 

wrongfully,  illegally,   and  oppressively,  had,  received,  and  took,  of   [^88] 

and  from  the  said  plaintiff,  for  the  serving  and  executing  of  the  said  execu- 
tion, more  and  other  consideration  and  recompense  than  in  the  said  act  is 
limited  and  appointed  in  that  behalf,  that  is  to  say,  divers  large  sums  of 
money,  in  the  whole  amounting  in  the  sum  of  £ —  more  than  in  the  said 
act  is  limited  and  appointed  in  that  behalf,  whereby  the  said  plaintiff  is 
damaged  and  aggrieved  to  the  amount  of  the  said  sum  of  £ —  contrary 
to  the  form  of  the  statute  in  such  case  made  and  provided,  to  wit,  at,  be. 
(oeniie)  aforesaid,  to  the  damage,  be. 


•Vn.    DECLARATIONS  IN  TROVER.  [•885] 

{Commencement  as  ante,   596.1 — For  that   whereas   the  said  plaintiff,  Common 
■  /•  •  ooy  \  ii»ii  1  /•  count  in 

heretofore,  to  wit,  on,  be.  at,  be.  {yenue)  was  lawfully  possessed,  as  of  trover,  for 

his  own  property  (A)  of  certain   [cattle,  deeds,  bonds,  bills  of  exchange,  cattle, 

promissory  notes,  bank  notes,  securities  for  money,]  goods  and  chattels,  to  ^^|^ 

wit,   [ten  horses,   ten  mares,  ten  geldings,  ten  bulls,   ten  cows,  be.  Qc)  bills,  and 

statii^  the  different  description  of  the  cattle]  and  a  certain  indenture  of  notes, 

release  (m)  bearing  date  the day  of ,  purporting  to  be  made  noteajmo- 

between  E.  F.  of  the  one  part,  and  G.  H.  of  the  other  part,  and  purport-  ney,  and 

in£  to  be  a  conveyance  from  the  said  E.  F.  to  the  said  G.  H.  of  certain  9S*^^  (0- 
*  ^  Cattle. 

{g)  See  form,   3  B,  &  C.  688.-6  D.  &  See  forms,   2  Lutw.  1537.— 1  Bich.  C.  P.  I^®*^  CO- 

K.  495,  S.  C. ;  and  see  form  in  debt,  ante,  134.     2  Id.     161.— Plead.   Ass.  507,  509  ; 

^04  b,  and  a  form  in  debt  on  the  28  Eliz.  and  see  a  form  against  baron  and  feme  for 

by  a  common  informer  qui  tarn  for  the  40/.  trover,  by  feme  before  marriage,  2  Bich.  C. 

penaltj'.     In  6  T.  R.  771,  776,  the  statute  P.  162.     See  1  B.  &  A.  685. 

was  unnecessarily  and  improperly  stated  ;  (A)  As  to  the  description  of  the  property, 

and  see  2  Bing.  255.    See  a  form  in  debt  on  see  ante,  vol.  i.  410,  11. — 2  Stark.  247. — 7 

32  Geo.  2.  c.  28,  s.  1.  &  12,  and  23  Hen.  6.  Taunt.  642.    I9  trespass  for  taking  '<  goodi, 

c.  9,  against  bailiifs,  &c.  for  extortion,  ante,  chattels,  and  effects,"  plaintiff  may  recover 

501,  509,  and  notes  there. — See  the  statute  the  value  of  tevered  fixtures,  4  B.  &  A. 

and  notes  in  1  Chit.  CoU.  Stat.  268.    The  206 ;  but  not  so  if  for  taking  "  goods  and 

sheriff  is  liable  for  the  extortion  of  his  bai-  chattels"  only,  id.    Unsevered  fixtures  are 

liff,  2  T.  R.  148.  not  recoverable  in  trover,  2  B.  &  C.  76.-3 

(A)  As  to  this  allegation,  see  7  T.  R.  B.  &  R.  255,  S.  C. 

394,  399.-2  Saund.  47  i,  k.    In  Selw.  N.  (/)  It  is  not  necessary  to  state  the  date  of 

P.  5th  edit.  1315.  n.  11,  it  is  said  that  the  the  deed,   1  Wils.  116.— Bac.   Ab.  Trover, 

omission  is  aided  by  verdict,  but  not  by  F.  1.— Bui.  N.  P.   37.— Ld.    Raym.    276. 

judgment  by  default.  Salk.  654. 

(i)  As  to  the  action  of  trover  in  general,  (m)  See   this  form  of  description  held 

see  ante,  vol.  L  167.-2  Saund.  46,  note.—  good  to  support  "  a  lease  and  release,"  1              , 

Bac.    Ab.  Trover,   C.  D.— Action  on  the  Bing.  45.-7  Moore,  304,  S.  C. 
Case,  Trover;  and  ante,   **  Detinue^*'  593. 
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nrTBorn.  tenements  therein  mentioned,  and  a  certain  other  deed  purporting  to  be  a 

Release,     niortgage  of  certain  tenements  by  the  said  E.  F.  to  the  said  G.  H.  and  of 

^ort'        ^  certain  indenture  of  lease  (n),  bearing  date,  &c.  and  made  between  one 

J.  K.  of  the  first  part,  and  one  L.   M.  of  the  other  part,  by  which  said 

last  mentioned  indenture  the  said  J.  K.  demised  to  the  said  L.  M.  certain 

Bond.        tenements  therein  mentioned,   for  a  certain  term  therein  also  mentiored 

and  yet  unexpired,  and  a   certain  writing  obligatory,  commonly  called  a 

r*8361    bond,  sealed  with  the  seal  of ''^one  N.  O.,  whereby  the  said  N.  O.  became 

bound  to  the  said  plaintiff  in   the   penal   sum  of  £100,  and    then   still 

BillB  (o).    being  in  full  force,  [and  a  certain  bill  of  exchange  in  writing,  made  and 

drawn  by  one  E.  F.  upon,  and  accepted  by  the  said  defendant,  bearing 

date,  to  wit,  the day  of ,  whereby  the  said  E.  F.  requested  the 

said  defendant,  months  after  the  date  thereof,  to  pay  to  the  said 

plaintiff,  or  his  order,  the  sum  of  £ — ,]  and  a  certain  other  bill  of  ex- 
change, accepted  by  the  ssiid  defendant,  for  the  payment  by  the  said  de- 
fendant of  a  certain  sum  of  money,  to  wit,  the  sum  of  £ — ,  at  a  certain 
day  therein  mentioned,  and  now  past ;  and  a  certain  promissory  note,  in 
_^^       writing,  made  and  drawn  by  one  E.  F.  whereby  the  said  E.  F.  promised 
to  pay  to  the  said  plaintiff,  or  bis  order,  a  certain  sum  of  money,  to  wit. 
Bank         ^^^  ^^^  ^^  ^ —  ^^  ^  certain  time  therein  mentioned,  and  now  past ;  and 
notes.        divers,  to  wit,  five  notes  of  the  Governor  and  Company  of  the  Bank  of 
England,  commonly  called  bank  notes,   for  the   payment  of  the  sum   of 
Money       £5   each ;  and  divers  to  wit,    twenty  pieces  of  the  current  coin  of  this 
(^^*  realm   called   guineas    [or,    *' half-guineas,    seven-shilling   pieces,  crowns, 

half-crowns,   shillings,    &lc.]    and    divers,  to   wit,   twenty   tables,   twenty 
OoodfT^).  chairs,  &;c.    [sptcifying   the  goods,  and   avoiding  any  repetition  of  the 
same  articles^  and  describing  each  as  generally  as   possible^  omitting  the 
quality    as  *<  mahogany,  silver,  &c.*'J  of  great  value,  to  wit,  of  the  value 
Thftlfltft.    o^  £ —  (0)  ^^  lawful  money  of  Great  Britain.     And  being  so  possessed, 
the  said  plaintiff  afterwards,  to  wit,  on  the   day  and  year  [first]   above 
mentioned,  at,  be.  (venue)  aforesaid,  casually  lost  the  said  [cattie,  deeds, 
bonds,  bills  of  exchange,  promissory  notes,  bank  notes,  securities  for  mon- 
Tlie  find-   ^7'  ^^^  money,]  goods  and  chattels,  out  of  his  possession ;  and  the  same 
ing.  afterwards,  to  wit,  on  the  day  and  year  [first]  aforesaid,  at,  &c.   (venue) 

The  con-  aforesaid^  came  to  the  possession  of  the  said  defendant  by  finding.  Yet 
Tersion.  the  said  defendant  well  knowing  *the  said  cattle,  deeds,  bonds,  bills  of 
[*837]  exchange,  promissory  notes,  bank  notes,  securities  for  money,  money, 
goods  and  chattels,  to  be  the  property  of  the  said  plaintiff,  and  of  right  to 
belong  and  appertain  to  him,  but  contriving,  and  fraudulentiy  intending 
craftily  and  subtly,  to  deceive  and  defraud  the  said  plaintiff  in  this  behalf^ 
hath  not  as  yet  delivered  the  said  cattle,  deeds,  bonds,  bills  of  exchange, 
promissory  notes,  bank   notes,   securities   for   money,  money,  goods  and 

(n)  See  the  declaration  in  8  Wood.  Yin.  of  the  monist  of  the  said  plaintiff  then  and 

Lee.  103,  note  y.  there  being  founds  felomoutly  did  steal,  take, 

(o)  Damages,  how  calculated  for,  see  3  and  carry  away.**      When  trover  hes  for, 

Campb.  477.  and  how  to  describe  money,  see  5  B.  &  A. 

(p)  This  has  been  the  usual  description,  652. — 1  B.  &  R.  282,  S.  C. 

2  Kich.   C.  P.   161.    Money,  in  an  indict-  {q)  As  to  the  mode  of  describing  them 

ment,  is  now  described,  thus,   "  with  force  in  general,  see  ante,  vol.  L  410,  411. 

and  arma,'  at,  S^c,  eight  pieces  of  the  current  (r)  The  property  must  be  described  to 

coin  of  this  realm,    called   guineas,  of    the  he  oi  some  value,  4  B.  &  A.  271. 
value  qf  thirteen  pounds    thirteen    shUUnge, 
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chattels,  or  any  or  either  of  them,  or  any  part  thereof,  to  the  said  plaintiff,  iribotbb. 
although  often  requested  so  to  do,  and   hath  hitherto  wholly  refused  so  to 
do;  and  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &;c, 
(venue)  aforesaid,  converted  and  disposed  of  the  said  cattle,  deeds,  bopds, 
bills  of  exchange,  promissory  notes,  bank  notes,  securities  for  money,  mo- 
ney, goods  and  chattels,  to  his  own  use.     To  the  damage,  &c. — [If  a  Second 
second  count  in  trover  be  inserted  in  the  declaration  for  the  same  property y  count  in 
the  description  should  not  be  repeated,  but  the  declaration  should  be  for  ^^^^' 
**  other  cattle,  goods  and  chattels,  of  the  like  number,  quantity,  quality, 
description,  and  value,  as  those  in  the  said   [first]  count  mentioned." — 
[Conclude  as  ante,  596.] 

[Commencement  as  ante,  33.] — For  that  whereas  the  said  E.  F.  before  Byaarign- 
he  became  a  bankrupt,  to  wit,  on,  &c.  (t)  at,  be.  (venue)   was  lawfully  bwikiupt. 
possessed,  as  of  his  own  property,  of,  be.    [state  the  property  as  in  the  First 
above  form]  of  great  value,  to  wit,  of  the  value  of  £ — ,  and  being  so  ^^*  **"* 
possessed  thereoj^    the  said   £.  F.    afterwards,  and   before  he  became  a  rupt's 
bankrupt,  to  wit,  on  the  day  and  year  aforesaid,  at,  be.  (venue)  aforesaid,  posses- 
casually  lost  the  said  goods  and  chattels  out  of  his  possession,  and  the  ^^^ 
same  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  there  came  to  the  sion  after 
possession  of  the  said  defendant  by  finding.     Yet  the  said  defendant  well  ^^  bank- 
knowing  the  said  goods  and  chattels  to  be  the  property  of  the  said  E.  F.  ^f^^ 
before  be  became  a  bankrupt,  and  of  right  to  belong  and  appertain  to  the 
said  plaintiff,  as  assignee  as  aforesaid,  after  the  said  bankruptcy,  but  con- 
triving and  fraudulently  intending  to  injure  the  said  E.  F.  before  he  be- 
came a  bankrupt,  and  the  said  plaintiff,  as  assignee  as  aforesaid,  since  the 
said  bankmptcy,  in  this  behalf,  hath  *not,  although  often  requested  so  to    [^^8] 
do,  as  yet  delivered  to  them,  or  any  or  either  of  tliem,  the  said  goods  and 
chattels,  or  any  or  either  of  them,  or  any  part  thereof,  but  hath   hitherto 
wholly  neglected   and  refused  so  to  do,  and  afterwards  and  since  the  said 

bankruptcy,  to  wit,  on  the        ■   day  of ,  A.  D. converted  and 

disposed  thereof  to  his  own  use,  to  wit,  at,  be.  (venue)  aforesaid. 

And  whereas  also  the  said  plaintiff,  as  such  assignee  as  aforesaid,  after  Second 
the  said  E.  F.  became  a  bankrupt,  to  wit,  on,  be.  at,  be.  (venue)  afore-  theas-^ 
said,    was  lawfully   possessed  of  certain  other  goods  and  chattels  of  the  signee's 
like  number,  quantity,  quality,  description,  and  value  as  the  said  goods  and  posses- 
chattels  in  the  said  first  count  mentioned,  as  of  the  property  of  the  said  ^^^  ^^^* 
plaintiff,  as  such  assignee  as  aforesaid  ;  and  being  so  possessed  thereof,  the 
said  plaintiff  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  be. 
(venue)  aforesaid,  casually  lost  the  said  last-mentioned  goods  and  chattels 
out  of  his  possession,  and  the  same  afterwards,  to  wit,  on  the  day  and  year 
last  aforesaid,  at,  be.  (venue)  aforesaid,*    came  to  the  possession  of  the 
said  defendant,  by  finding.     Yet  the  said  defendant  well  knowing  the  said 
last-mentioned  goods  and  chattels  to  be  the  property  of  the  said   plaintiff, 
as  such  assignee  as  aforesaid,  and  of  right  to  belong   and   appertain   to 
him  as  such  assignee  as  aforesaid,  but  contriving,  and  fraudulently  intend- 
ing to  injure  the  said  plaintiff,  as  such  assignee  as  aforesaid,  in  this  behalf, 
hath  not,  although  often  requested  so  to  do,  delivered  tlie  said  goods  and 

(«)  See  a  form,  1  Rich.   C.  P.  472.    If        (t)  It  is  usual  to  insert  a  day  before  lie 
there  was  a  conversion  before  the  bank-    became  a  bankrupt, 
mptcy,  add  a  count  accordingly,  stating  it.        (u)  2  Rich.  C.  F.  161. — ^Horg.  453. 
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mnoTXE.  chattels,  or  any  or  either  of  them,  or  any  part  thereof,  to  the  said  plaintiff, 
but  bath  hitherto  wholly  neglected  and  refused  so  to  do ;  and  afterwards, 
to  wit,  on  the  day  and  year  last  aforesaid,  at,  be.  (venue)  aforesaid,  con- 
verted and  disposed  thereof  to  his  own  use.  To  uie  damage  of  the  said 
plaintiff,  as  such  assignee  as  aforesaid,  of  £ — ^  and  therefore  he  brings  his 
suit,  be. 

By  the  as-       [Commencement  as  ante^  33.] — For  that  whereas,  heretofore,  and  before 
^i^oly.  ^^  ^^'^  ^*  ^*  subscribed  his  petition  to  the  court  for  the  relief  of  insol* 
ent  debt-    vent  debtors,  for  relief  as  such  insolvent  debtor  as  aforesaid,  under  the  said 
or,  on  a      Statute,  and  before  the  said  plaintiff  became  assignee  as  aforesaid,  to  wit, 
^^^^     on,  &c.  at,  be.   (venue)  he  the  said   £.  H.  was  lawfully  possessed,  as  of 
conver-      his  own  property,  of  certain  goods  and  chattels,  to  wit,   [here  enumerate 
aion  be-      fj^^  goods,  iic]  of  great  value,  to  wit,  of  the  value  of  £ — ,  of  lawful  mo- 
yent'B  pe-  ^^7  ^^  Great  Britain ;  and  being  so  possessed  thereof,  the  said  E.  H.  af- 
tition.        terwards.  and  before  he  subscribed  his  said  petition,  and  before  the  said 
plaintiff  became  assignee  as  aforesaid,  to  wit,  on  the  day  and  year  afore- 
said, at,  be.  (venue)  aforesaid,  casually  lost  the  said  goods  and  chatteb 
out  of  his  possession,  and  the  said  goods  and  chattels  afterwards,  and  be- 
fore the  said  £.  H.  subscribed  his  said  petition,  and  before  the  said  plain- 
tiff became  assignee  as  aforesaid,  to  wit,  on  the  day  and  year  aforesaid, 
there  came  to  the  possession  of  the  said  defendant  by  finding.    Yet  the  said 
defendant  well  knowing  the  said  goods  and  chattels  to  be  the  property  of 
the  said  E.  H.  and  of  right  to  belong  and  appertain  to  liim,  but  contriving 
and  fraudulently  intending,  craftily,  and  subtly  to  deceive   and  defraud 
the  said  E.  H.  before  he  subscribed  his  said  petition,  and  before  the  said 
plaintiff  became  assignee  as  aforesaid,  in  this  behalf,  did  not  deliver  the 
said  goods  and  chattels,  or  any  or  either  of  them,  or  any  part  thereof,  to 
the  said  E.  H.  before  he  subscribed  his  said  petition,  and  before  the  said 
plaintiff  became  assignee  as  aforesaid,  in  this  behalf,  did  not  deliver  the 
said  goods  and  chattels,  or  any  or  either  of  them,  or  any  part  thereof,  to 
the  said  E.  H.  although  often  requested  so  to  do,  and  afterwards,  ^nd 
before  the  said  E.  H.  subscribed  his  said  petition,  and  before  the  said 
plaintiff  became  assignee  as  aforesaid,  to  wit,  on  the  day  and  year  afore- 
said, at,  be.  (venue)  aforesaid,  converted  and  disposed  of  the  said  goods 
and  chatteb  to  his,  the  said  defendant's  own  use,  and  he  never  bath  de- 
livered the  same  to  the  said  plaintiff,  assignee  as  aforesaid,  to  wit,  at,  be 
(venue)  aforesaid.] 

Second  [Same  as  the  first  count  to  the*,  and  then  conclude  thus]  and  after  the 

count,  on  said  E.  H.  subscribed  his  said  petition,  and  after  tlie  said  plaintiff  became 

ent's^os-  assignee  as  aforesaid,  to  wit,  on,  be.  at,  be.  (venue)  aforesaid,  converted 

session,  and  disposed  of  the  said  last-mentioned  goods  and  chatteb  to  tus  the  said 

^^^  *  defendant's  own  use. 

conver- 
sion after 

plaintiff         And  whereas  also  the  said  plaintiff,  as  such  assignee  as  aforesaid,  after- 

^[^^'  wards,  and  after  he  became  such  assignee  as  aforesaid,  to  wit,  on,  be.  at, 

Third  bc.  (venue)  aforesaid,  was  lawfully  possessed,  as  of  the  property  of  the 

count,  said   plaintiff,  as   such  assignee  as  aforesaid,  of  certain  other   goods  and 

sienee's  '  chatteb,  of  the   like  number,  quantity,  quality,    description,  and   value,  as 

posses-  the  said  goods  and  chattels  in   the  said  first  count  mentioned  ;  and   being 

aion,  and  so  possessed  thereof,  the  said  plaintiff  afterwards,  to  wit,  on  the  day  and 
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year  last  aforesaid,  at,  he.  (yenue)  aforesaid,  casually  lost  the  said  last- 
mentioned  goods  and  chattels,  out  of  his  possession,  and  the  same  afterwards,  ^  e^y«r- 
to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  (yenjie)  aforesaid,  there  sion  after- 
came  to  the  possession  of  the  said  defendant  by  finding.  Yet  the  said  ^vds* 
defendant  well  knowing  the  said  last-mentioned  goods  and  chattels  to  be 
the  property  of  the  said  plaintiff,  as  assignee  as  aforesaid,  and  of  right  to 
belong  and  appertain  to  him  as  assignee  as  aforesaid,  but  contriving, 
and  fraudulently  intending,  craftily  and  subtly,  to  deceive  and  defraud 
the  said  plaintiff  as  such  assignee  as  aforesaid,  in  this  behalf,  hath  not  as 
yet  delivered  the  said  last-mentioned  goods  and  chattels,  or  any  or  either 
of  them,  or  any  part  thereof,  to  the  said  plaintiff,  although  often  requested 
so  to  do,  and  afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at, 
&c.  (venue)  aforesaid,  converted  and  disposed  of  the  said  last-mentioned 
goods  and  chattels  to  his,  the  said  defendant's  own  use.  To  the  damage 
of  the  said  plaintiff,  as  such  assignee  as  aforesaid,  of  £ — ;  and  there- 
fore he  brings  his  suit,  he. 

[Commencement  as  ante,  101.] — For  that  whereas  the  said  E.  F.  in  his  By  an  ez- 
life-time,  to  wit,  on,  &c.  at,  fcc.  (venue)  was  lawfully  possessed  of  divers  ®^^'^'    ' 
goods  and  chattels,  to  wit,  he.  [describe  the  'property  as  ante,  835,]  of  and  con- 
great  value,  to  wit,  of  the  value  of  £ —  of  lawful,  he.  as  of  his  own  proper-  ▼ereion  in 
ty,  and  being  so  possessed  thereof,  the  said  E.  F,  in  his  life-time,  after-  ti,^eof" 
wards,  to  wit,  on   the  day   and  year  aforesaid,  at,  he.  (venue)  aforesaid,  the  testa- 
casually  lost  the  said  goods  and  chattels  out  of  his  possession,  and  the  ^'  C^)* 
same  afterwards  and  in  the  life-time  of  the  said  E.  F.  to  wit,  on  the  day 
and  year  aforesaid,  at,  he.  (venue)  aforesaid,  came  to  the  possession  *of    [  ^^1 
the  said  defendant  by  finding.     Yet  the  said  defendant  well  knowing  the 
said  goods  and  chattels  to  be  the  property  of  the  said  E.  F.  in  his  life- 
time, and  of  right  to  belong  and  appertain  to  the  said  E.  F.  in  his  life- 
time, and  to  the  said  plaintiff  as  executor  as  aforesaid,  after  the  decease 
of  the  said  E.  F.  but  contriving,  and  fraudulently  intending  craftily  and 
subtly  to  deceive  and  defraud  the  said  E.  F.  in  his  life-time,  and  the  said 
plaintiff  as  executor  as  aforesaid,  since  the  death  of  the  said  E.  F.  in  this 
behalf,  did  not  deliver  the  said  goods  and  chattels,  or  any  of  them,  or  any 
part  thereof,  to  the  said  E.  F.  in  his  life-time,  nor  hath  he  as  yet  deliver- 
ed the  same,  or  any  of  them,  or  any   part  thereof,  to  the  said  plaintiff,  ex- 
ecutor as  aforesaid,  since  the  death  of  the  said  E.  F.  (although  often  re- 
quested so  to  do*)  and  the  said  defendant  afterwards,  and  in  the  life-time 
of  the  said  E.  F.  to  wit,  on,  he.  aforesaid,  at,  he.  (venue)  aforesaid,  con- 
verted and  disposed  of  the  said  goods  and  chattels  to  his  own  use. 

\When  the  trover  was  in  the  life-tme  of  the  testator ,  hut  the  conversion  Second 

count  on  a 

(w)  See  Lil.  Ent.  70. — 1  MalL  121.    As  yersion  has  been  since  the  death,  the  last 

to  the  counts  in  troyer  on  the  possession  of  count  will  suffice,  2  Saund.  116.    In  troyer 

the  testator,  and  of  the  plaintiff  as  execu-  by  an  adminstiator,  when  the  property  was 

tor,  and  his  liability  to  costs  on  the  latter  l^d  in  the  intestate,  evidence  is  not  admis- 

count,  see  Tidd,  9th  ed.  978.— 10  East,  293.  sible  to  dispute  the  plaintiff's  title  as  ad- 

— 2  Taunt.  116. — i  T.  R.  277.-3  B.  &  P.  ministrator,  or  the  sufficiency  of  the  stamp 

253.^-3  B.  &  P.  115. — 9  Bar.  &  Cres.  666.  on  the  letters  of  admimtffcration,  but  it  is 

It  is  in  general  sufficient  to  insert  in  the  otherwise  as  the  count  on  the  plaintiff's 

declaration  the  aboye  count  and  the  next  possession,  see  2  Ld.  Baym.  824. — 2  Saund. 

bnt  one ;  see  2  Saund.  47  k.— 10  East,  293.  47  k.— 2  M.  &  S.  654. 
— 2  Taunt.   116.    Indeed,  when  the  con- 
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of  testa- 
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conver- 
sion after 
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tor's 
death  (y). 
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By  an  ad- 
ministra- 
tor. 
First 
count  on 
intestate's 
posses- 
sion (z). 


Orantof 
adminis- 
tration* 


after  his  death,  the  cmmt  runs  as  cAove  to,  the  statement  of  the  amversion, 
at  the  asterisky  and  then  as  follows  :  | — ^'  And  the  said  defendant  after- 
wards, and  after  the  death  of  the  said  E.  F.  to  wit,  on,  &c.  at,  &c. 
(venue)  aforesaid,  converted  and  disposed  of  the  said  goods  and  chattels 
to  his  own  use." 

And  whereas  also,  the  said  plaintiff,  as  executor  as  aforesaid,  afterwards, 
and  after  the  death  of  the  said  E.  F.  to  wit,  on,  &c.  at,  &c.  (venue) 
aforesaid,  was  lawfully  possessed  of  divers  other  goods  and  chattels,  of 
like  number,  quantity,  quality,  description,  and  value,  as  the .  said  goods 
and  chattels  in  the  said  first  count  mentioned,  as  of  his  property  as  such 
executor  as  aforesaid,  and  being  so  possessed  tliereof,  the  *said  plaintiff 
afterwards,  to  wit,  on  the  day  and  year  last  aforesaid,  at,  &c.  (vemu) 
aforesaid,  casually  lost*  the  said  last-mentioned  goods  and  chattels  out  of 
his  possession,  and  the  same  then  and  there  came  to  the  possession  of  the 
said  defendant  by  finding ;  yet  the  said  defendant  well  knowing  the  said 
last-mentioned  goods  and  chattels  to  be  the  property  of  the  said  plainUff 
as  such  executor  as  aforesaid,  and  of  right  to  belong  and  appertain  to  the 
said  plaintiff  as  such  executor  as  aforesaid,  but  contriving,  and  firaudulent- 
ly  intending  to  deceive  and  defraud  the  said  plaintiff  as  such  executor  as 
aforesaid  in  this  behalf,  hath  not  as  yet  delivered  the  said  last-mention- 
ed goods  and  chattels,  or  any  part  thereof,  to  the  said  plaintiff,  (although 
often  requested  so  to  do)  and  hath  hitherto  wholly  neglected  and  refused, 
and  still  wholly  neglects  and  refuses  so  to  do,  and  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  at,  &c.  (venue)  aforesaid,  converted  and 
disposed  of  the  said  last-mentioned  goods  and  chattels  to  his  own  usf^. — 
[Concliule,  to  the  damage  of  the  plaintiff y  ^^  hs  executor,"  and  tnth  the 
profert  as  ante^  102.] 

[Commencement  as  ante,  109.] — ^For  that  whereas  the  said  E.  F.  in  bis 
life-time,  to  wit,  on,  &c.  at,  &;c.  (venue)  was  lawfully  possessed,  as  of  his 
own  property,  of  divers  goods  and  chattels,  to  wit,  &c.  [describe  the  pnh 
perty,  as  ante,  835,]  of  great  value,  to  wit,  of  the  value  of  £ —  and  be* 
ing  so  possessed  thereof,  the  said  £.  F.  afterwards,  to  wit,  on  the  day  and 
year  aforesaid,  at,  be.  (venue)  aforesaid,  casually  lost  the  said  goods  and 
chattels  out  of  his  possession,  and  the  same  afterwards,  to  wit,  on  tlie  day 
and  year  aforesaid,  at,  be.  (venue)  aforesaid,  came  to  the  possession  of 
the  said  defendant  by  finding ;  yet  the  said  defendant,  well  knowing  the 
said  goods  and  chattels  to  be  the  property  of  the  said  E.  F.  in  his  life- 
time, and  at  the  time  of  his  death,  and  after  his  decease,  of  right  to  be- 
long to  the  said  plaintiff,  as  administrator  aforesaid,  (to  which  the  said 
plaintiff  *  after  the  death  of  the  said  E.  F.,  to  wit,  on,  &c.  at,  &c.  (ve- 


{x)  This  count,  though  sometimes  added, 
see  4  T.  R.  277,  seems  in  no  case  necessary, 
and  the  next  will  suffice,  see  10  East,  293. 
—2  Taunt.  116. 

(y)  See  forms.  Heme,  87. — Latch,  263. 
The  property  o{  the  goods  draws  to  it  a 
possession  in  law,  therefore  an  executor 
may  declare  on  his  own  possession  "as 
executor"  though  in  fact  he  never  has  had 
possession,  2  Saund.  47  k.— 10  East,  298. 
2  Taunt.  116.    See  the  note,  ante,  838  ;  as 


to  this  count  in  general,  see  2  Saund.  47  k. 
The  executor  must,  in  support  of  this  count 
upon  the  trial,  prove  himseJf  to  be  executor, 
by  producing  the  probate,  Id. — 2  K.  &  S. 
554.— Ante,  838  b,  note. 

(z)  As  to  the  counts  on  the  tatefoto't 
and  the  administrator's  possession,  and  the 
costs,  ante,  838  6,  n.  (ir). — 2  Saund.  138,  n. 
2,  by  baron  and  feme,  executrix  or  adminis- 
tratrU :  1  Salk.  114.— 2  UL  Ent,  70.  Bae. 
Ab.  Detinue,  A. 
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Hue)  aforesaid,  administration  of  all  and  singular  the  goods,  chattels,  and  xvixoTnu 
credits  which  were  of  the  said  E.  F.  deceased,  *at  the  time  of  his  death, 
who  died  intestate,  by by  Divine  Providence,  [Archbishop  of  Can- 
terbury, Primate  of  all  England  and  Metropolitan,]  in  due  form  of  law  was 
granted  ;)  but  contriving,  and  fraudulently  intending  craftily  and  subtly 
to  deceive  and  defraud  the  said  E.  F.  deceased,  in  his  life-time,  and  the 
said  plaintiff  as  administrator  as  aforesaid,  since  the  death  of  the  said  E. 
F.  in  this  behalf,  did  not  deliver  the  said  goods  and  chattels,  or  any  of 
them,  or  any  part  thereof,  to  the  said  E.  F.  in  his  life-time,  nor  hath  he 
as  yet  delivered  the  same,  or  any  of  them,  or  any  part  thereof,  to  the 
said  E.  F.  administrator  as  aforesaid,  since  the  death  of  the  said  E.  F. 
{although  often  requested  so  to  do.*) — And  the  said  defendant  afterwards, 
and  in  the  life-time  of  the  said  E.  F.  to  wit,  on,  he.  aforesaid,  at,  &c. 
(venue)  aforesaid,  converted  and  disposed  of  the  said  goods  and  chattels 
to  hb  own  use. 

[  When  the  trover  was  in  the  life^time  of  the  intestate^  but  the  conver-  Second 
^ion  after  his  deaths  the  count  runs  as  above^  to  the  statement  of  the  con-  ^^^^^ 
version,  at  the  asterisk  and  then  proceed  as  follows :] — And  the  said  de-  the  de- 
fendant afterwards,  and   after  the  death  of  the  said  E.  F.  to  wit,  on,  &c.  time  of  in- 
at,   be.  (venue)  aforesaid,  converted  and  disposed  of  the  said  goods  and  ^^  q^. 

chattels  to  his  own  use.  Temon 

after  his 

And  whereas  also,  the  said  E.  F.  in  his  life-time,  to  wit,  on,  &c.  afore-  Third 
said,    at,  &c.    (venue)  aforesaid,   was   lawfully  possessed  of  divers  other  count,  on 
goods  and  chattels  of  the  like  number,  quantity,  quality,  description,  and  J[f^^' 
value,  as  the  said  goods  and  chattels  in  the  said  first  count  mentioned,  as  intestate's 
of  his  own  property,  and   being  so   possessed  thereof,  the  said  E.  F.  af-  ^^  "*^ 
terwards,  to  wit,  on  the  day  and  year  aforesaid,  at,  &lc.  (venue)  afore-  _^^  ^ 
said,  died  so  possessed  Uiereof,  after  whose  death,  to  wit,  on  the  day  and  adminis- 
year  last  aforesaid,  at,  &c.  (venue)  aforesaid,  the  said  goods  and  chattels  *ration(6). 
came  to  the  possession  of  the  said  defendant,  by  finding. — And  afterwards, 
to  wit,  on,  be.  at,  &c.    (venue)   administration  was  granted  to  the  said 
plain tifiT  as  aforesaid,  [or  if  this  be  the  first  count ,  state  the  administration 
fvUy,  as  supra. — Yet  the  said   defendant,  well  knowing  the  said   goods 
and  chattels  to  be  the  property  of  the  said  E.  F.  in  his  life-time,  and  at 
the  *time  of  his  death,  and   to  belong  to  the  said  plaintiff  as  administrator    [*S42] 
as  aforesaid,  afcer  the  death  of  the  said  E.  F.  but  contriving  and  intending 
to  defraud  the  said  plaintiff  as  administrator  as  aforesaid,  in  this  behalf^ 
hath  not  as  yet,  &c. — [Conclude  as  in  the  preceding  count.\ 

[This  count  is  similar  to  that  at  the  suit  of  an  executory  ante,  839,  in-  Fourth 
verting  the  word  "  administrator,"  instead  of  "  executor,"  and  as  the  gene-  ^^^ 
red  property  of  the  goods  draws  it  to  a  possession  in  law,  this  count  may  sionofthe 
be  supported,  though  the  administrator  may  never  have  had  acttuil  posses^  adminis- 
sion  ;  2  Sound.  47  k.—Ante,  839,  note  b.]  Sd*Sn- 

Tenion 
(a)  See  the  form,  ante,  839,  note  (y).  after  the 

(6)  Com.  Dig.  Administration,  B.  10.    2  BoU.  Ah.  654.  death  (c). 

(c)  See  form,  Heme,  87. 
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COMMENCEMENTS    AND   CONCLUSIONS. 

In  the  Einsr^s  Bench. 


On the day  of  (0, 

in Term,  I   WUL  4. 

Com-  ,  (to  wit)  (i«)  A.  B.  the  plarnttff  id  this   suit,  complains  of  C. 

m^tlmd   ^'  ^^  defendant  in  this  suit,  being  in  the  custody  of  the  nrarshal  of  the 

oonclu-      Marshakea  of  our  said  lord   the  now  king,  before  the  king  himself,  of  a 

non  in       plea  of  trespass.     For  that  {w)  the  said  defendant  on  the day  of 

Bra^K      »  ^^  ^^^  y®*^  ^^  ^^^  Lord (x)y  with  force  and  arms,  fee.  made 

r*8471    &^  assault  (y)  *[bc.  to  wit,  at,  ifc. — Acre  state  the  trespass  according  to 

(t)  It  is  in  genaral  adyisable  to  entitle  may  '*  on  diver*  day*  and  timei"     3  Bla. 

the  declaration  Bpecially  ;  see  the  note,  an-  Com.  212. — 1  Ld.  Kaym.  240. — Com.  Big^ 

te>  12,  n.  a.  and  2  Saund.  1,  n.  1.  Pleader,  3  M.  10. — 1  Saund.  24,  n.  1. — An- 

(u)  In  trespass  to  p&nont  or  to  p&nontU  te,  vol.  i.  438,  9.    Formerly  it  was  usnal  to 

property  the  venue  is  transitory,  unless  in  declare  with  a  amtinuandch  as  in  1  Saund. 

actions  against  justices  of  the  peace,  con-  24. — 2  Rich.  C.  P.  423,  but  now  it  is  more 

stables,  &c.   ante,  toL  L  298,  303. — 21  Jac.  usual  in  trespass  to  land,  to  state  *'  that  tkt 

1.  c.  12. — ^But  in  trespass  to  real  property  defendantf  on  such  a  day,  in  such  a  year, 

the  venue  is  local,  and  in  such  an  action,  if  arid  on  divert  other  dayt  and  timet,  between 

there  have  been  any  removal  of  a  personal  that  day  and  the  day  of  exhibiting  of  thie 

chattel,  it  is  usual  to  «dd  a  count  de  bonie  bill,  {or  if  in   C,   P.   *  between  that  day  mad 

aeporUUit,  in  order  to  avoid  th«  danger  of  the  eommenoemeni  of  thit  euit,*)  with  force 

mis-description  in  the  first  count,  1  T.  R.  and    arms,   ifc.    committed    the    treepoMut^** 

479.  and  the  plaintiff  may  give  in  evidence  any 

(ip)  The  word  **  whereat**  er  **  where-  number  of  trespasses  committed  during  Uie 
fore"  the  defendant  committed  the  tres-  specified  time.  If  only  one  day  be  men- 
pass,  would  in  K.  B.  be  bad  on  special  de-  tioned,  thef  plaintiff  will  not  be  permitted 
murrer,  ante,  vol.  i.  421,  422. — 2  Balk.  636.  to  give  evidence  of  more  than  one  act  of 
— 1  Stra.  621. — Com.  Dig.  Pleader,  C.  86.  trespass,  and  where  the  trespasses  are  stat- 
— Andr.  282.  But  when  the  proceedings  ed,  as  above,  to  have  been  committed  on 
are  by  original,  or  if  in  C.  P.  the  writ  is  set  divers  days  and  times,  between  such  a  day 
out  at  length,  the  count-part  may  be  aided  and  such  a  day,  if  the  plaintiff  intend  to 
by  the  prior  recital  of  the  supposed  writ,  give  evidence  of  repeated  acts  of  trespasir 
and  even  a  special  demurrer  could  not  then  he  must  confine  himself  to  the  time  in  the 
be  supported,  id.  ibid. — 1  Wils.  99. —  declaration^  and  therefore  it  is  in  genenfl. 
Bamej,  452. — 2  Wils.  203.  advisable,  in  trespass  to  real  property,  to 

{x)  In  trespass  for  an  assault,  a  declara-  lay  the  fii-at  day  so  far  back  as  to  be  certain- 
tion  charging  **  that  the  deiendant,  on  «ueA  ly  anterior  to  the  first  act  of  trespass ;  how- 
0  day,  and  on  divert  other  dayt  and  timet,  ever,  as  the  precise  day  is  not  material  in 
4rc.  made  an  aetanU,'*  would  be  bad  on  trespass,  either  to  the  person,  personal,  or 
special  demurrer,  as  one  assault  cannot  be  real  property,  the  plaintiff  may  succeed  up- 
made  on  different  days.  6  East,  391,  396.  on  the  trial  as  to  any  one  tingle  act  of  tres- 
Though  in  trespass  for  debauching  a  daugh-  pass,  though  committed  prior  to  the  time 
ter,  or  for  crim.  con.  the  rule  is  otherwise.  6  mentioned  in  the  declaration.  BuL  N.  Pri. 
£ast,  39  L— Ante,  642,  3.  And  if  the  declar-  86.— 1  Saund.  24,  n.  1.— 2  Id.  5,  note  3.— 
ation  state  that  the  defendant  on  divers  days,  Co.  Lit.  283  a. — Com.  Dig.  Pleader,  C.  19« 
&c^  attauUed  tha  plaintiff,  it  would  not,  it  — 1  Stark.  361. — Ante,  vol.  i.  489.  If 
seems,  be  bad«  In  trespass  to  lands,  or  for  there  were  several  trespasses,  plaintiff 
cutting  down  or  carrying  away  trees,  or  for  should  state  them,  for  if  the  declaration 
killing  hares,  &c.  it  may  be  stated  that  the  avers,  a  single  act  of  trespass,  which  de- 
defendant  committed  th^  trespasses  on  di-  fendant  justifies^  there  can  be  no  new  as- 
vers  days  and  times,  b^t  trespass  cannot  be  signment.  7  Taunt.  156. 
laid  of  loose  chattels  with  a  continuando,  (y)  A  trespass  should  be  stated  to  have 
Mk*  038,  639.— B\^  IjT.  P,  96,  though  it  been  committed   vi  et   arMW*    Com.    Dig. 
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the  fads i  and  a$  in  the  subsequent  fotvuy  and  conclude  as  foQ/ows :] — And      oox- 
other   wrongs  {z)  to   the  said    plaintiff  then  and   there   did,  against  the    ^g^^* 
peace  of  our  said  lord  the  king  (a),  and  to  the  damage  of  the  said  plain-  and  cow- 
tiff  of  £ —  (6),  and  therefore  he  brings  his  suit,  &c.  clusions. 

Pledges,  &c.  9*»^^- 


Bion. 


•Ill  the  Common  Pleas.  [•848] 

On the day  of 

in Term,  1   WiU.  4. 

— — ,  (to  wit.)  C.  D.  the  defendant  in  this  suit,  was  attached  to  answer  ?^5^* 
A.  B.  the  plaintiff  in  this  suit,  of  a  plea,  wherefore  the  said  C.  D.  with  Common 
force  and  arras,  he.  made  an  assault  upon  the  said  A.  B.  to  wit,  at,  be.  Pleas  (e). 
and  there  gave  and  struck,  he. . 

[The  declaration  in  trespass  in  the  Common  Pleas  usually  recites  the  Writpwt 
writ  supposed  to  have  been  issued^  and  states  the  different  acts  of  trespass 
at  length,  in  one  or  more  counts,  but  without  particularizing  the  time 
when  the  trespass  was  committed,  the  number  or  quantity  of  the  goods,  fyc. 
taken,  or  the  value  thereof,  or  the  amount  of  the  damages  sustained,  see  1 
Sound,  3 1 8,  n.  3.  339,  n.  1  ;  and  the  forms  of  declarations,  for  trespass 
to  the  persons,  in  9  fVentw.  16,  17  ;  for  trespass  to  personal  property  Id, 
65;  and  for  trespass  to  real  property,  Id,  113,  and  Bootees  Suit  at  Law, 
193,  194.     The  declaration  then  proceeds  as  follows : — ^J 

And  other  wrongs  to  the  said  plaintiff  there  did,  to  the  great  damage  Condn- 
of  the  said   plaintiff,  and  against  the  peace  of  our  lord  the  now  king,  he.  "^^^^^Lf 
— And  thereupon  the  said  plaintiff,  by  E.  F.  his  attorney,  complains,  for        ^^* 
that  the  said  defendant,  on,  fyc,  with  force  and  arms,  he.  made  an  assault 
upon  the  said  plaintiff,  to  wit,  at,  he.  (venue)  and  then  and  there  gave 
and  struck,  he. 

•» 

[Here  state  the  trespasses  precisely  as  in  the  preceding  part  of  the  rfe-  Count 
daration,  with  the  addition  of  time,  number,  quantity,  and  value,  as  in  ^^^'^ 
the  count  part  of  the  precedents  above  referred  to,  and  conclude  as  fol- 
lows : — ] 

•And  other  wrongs  to  the  said  plaintiff  then  and  there  did,  to  the  great  Conclu- 
damage  of  the  said   plaintiff,  and  against  •the  peace  of  our  said  lord  the    r«Q49i 
king. — ^Wherefore  the  said  plaintiff  saith,  that  he  is  injured,  and  hath  sus-    ^ 
tamed  damage  to  the  amount  of  £— -,  and  therefore  he  brings  his  suit, 
he. 

(Omit  pledges,) 

Pleader,  3  M.   7»  but  the  omiBsion  will  be  amount  of  the  damages,  which  it  may  be 

aided  nnlesa  the  defendant  demur  spedaUy.  probable  the  jury  will  give. 

— 2  Saund.  81,  n.  1. — Ante,  yoL  i.  422.  (c)  Observe  the  notes  to  the  preceding 

(jc)  As  to  the  tUia  enormia,  see  ante,  vol.  form.    This  was  formerly  the  usual  mode 

L  442. — Cro.  Jac.  664.  of   declaring    in  trespass    in  the   Common 

(a)    The  declaration  in  trespass   should  Pleas,  (see  2  LiL  Ent.  436.-2  Rich.  C.  P. 

be  amira  pacem.   Com.  Dig.  Pleader,  3  M.  418,  420,  421,  430,  432.)  but  now,  to  avoid 

8,  but  the  omission  is  aided  unless  the  de-  the  prolixity  and  expense  occasioned  by  the 

fendant  demur  specially,  ante,  voL  L  422.  recital  of  the  supposed  writ,  the  next  form 

(6)    Any  sum    sufficient  to    cover   the  is  usually  adopted,  sea  the  notes  thereto ; 
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oox-      ]n  the  Common  PUom. 


MBHOB- 

XBim 


On tht day  of 


AHD  oow-  in  — —  TerMj  1  IVilL  4. 

cLusioHs.        ^  ^lo   ^t.)  C.  D.  the   defendant  in   this  suit,  was   attached  to 

?^j|^^  answer  A.  B.  the  plaintiff  in  this  suit,  of  a  plea  of  trespass,  and  thereup- 
Common  on  the  said  A.  B.  by  E.  F.  his  attorney,  complains  against  the  said  C. 
Pleas  in  a  D.  for  that  the  said  defendant,  on,  tic.  with  force  and  arms,  be.  made  an 
^?^^^""  assault,  fac.  to  wit,  at,  &c.  (venue). — [Here  itate  the  trespcuses  as  in  the 
better  King^s  Bench,  and  as  in  the  count^part  of  the  last  form,  and  according  to 
form  ((i).  tAe  facts,  and  which  may  be  stated  as  in  the  folhioing  formsy  and  cohdude 
as  in  the  last  form  from  the  asterisks] 


p»8501 


•I.     TO  PERSONS. 


For  an  as-      [Commencement  and  conclusion  as  in  the  King^s  Bench,  or    Conumm 

**U^in  ^^^'  ^^  ^^^^>  ^^  ^^  ^^-J — ^^^  ^*^  W  ^^®  5*'^  defendant,  on,  &c.  (/) 
Sc^pull-  with  force  and  arms,  (g),  be.  assaulted  {h)  the  said  plaintiff,  to  wit, 
ing  noae  at,  &c.  (ventie)  (i)  and  then  and  there  [spit  in  the  face  of  the  said  plain- 
^t^!^'  tiff  (fc),  and]  with  great  force. and  violence  seized  and  laid  hold  of  the 
with  said  plaintiff  [by  his  nose,  and  greatly  squeezed  and   pulled  the   same,  and 

■ticks  and  then  and  there  plucked,  pulled,  and  tore  divers  large  quantities  of  hair  bom 
jjj^^  "  and  off  the  head  of  the  said  plaintiff,]  and  then  and  there  [with  a  certain 
throwing   Stick,  and  with  bis  fists,]  gave  and  struck  the  said  plaintiff  a  great  many 

down, 

^^^^^      but  see  2  Marsh*  101,  where  temble,  that  6  East,  896. — Ante,  n«  x. 

•  ^  ^^~    this  was  objected  to,  but  the  report  is  not  (»)  The  yenue  is  in  general   transitorj, 

JvJ.,     ,yv    distinct  upon  the  point.  ante,  846,  note  tc. 

ciouies^^^;.      ^^  j^  appears  from  1   Saund.  318,  n.  3,  {k)  Sta^  only  such  acts  of  trespass  « 

that  at  the  present  time  a  declaration  in  can  be  proyed ;  an  oyer  statement,  unsup- 

trespass  in  the  Common  Pleas,  or  by  origi-  ported  by  eyidence,  affords  ground  for  nm- 

nal  in  the  King's  Bench«  would  probably  cule  on  the  part  of  defendant's  counseL 

be  deemed  sufficient,  thougph  it  merely  state  (/)  In  using  this  and   the  other  prece- 

as  aboye,  that  the  defendant  was  attached  dents,  in  trespass  only  such  parts  of  them  as 

to  answer  the  plaintiff  in  a  plea  of  trespass,  are  really  applicable  to  the  particular  case 

without  setting  forth  the    supposed  writ ;  should  be  inserted  in  the  declaration,  see 

and  certainly  as  this  concise  mode  ayoids  the  forms,  9  Wentw.  Index,  iiL  to  ix  ;  and 

much  prolixity  and  expense,  it  is  preferable  obserye  the  notes  to  the  forms,  ante,  846  to 

to  the  form,  ante,  848,  and  is  now  more  849.    The  principal  formal  allegatiana  ne- 

usuaUy  adopted.  cessary  to  be*  attended  to  in  framing  a  de- 

(«)  The  word  **  whereat"  would  be  im-  claration  for  an  assault,  ot  other  trespass, 

proper,  see  ante,  846,  note  to.  are,  1st.  The  statement  of  the  time  when 

(/)  On  '•  diyers  days  and  times"  would  the  trespass  was  committed.  2dly.  The  in- 

not  be  improper  in  this    case,  where  the  sertion  of  the   words  vi  et  armis.     3dly. 

word  **  aatauUeS*  is  used,  ante,  846,  note  The  venue  or  place.    4thly.   That  the  mii- 

X.    See  6  East,   396.    If  there  were  seye-  ter  injured  was  the  property  of  the  plMii*»ff, 

ral  trespasses,  plaintiff  should  state  them  ;  and  its  value,    fithly.    The  insertiion  of  the 

for  if  plaintiff  in  his  declaration  ayers  a  words  « aUa enormia"    6thly.    The  words 

single  act  of  trespass  which  defendant  jus-  «  contra  paeem ;"    and  7thly.^  The  condu- 

tifies,  there  can  be  no  new  assignment,  7  sion  ad  damnum^    ftc     In   other  i  aspects 

Taunt.  156.    As  to  the  utility  of  a  second  the  declaration  in  trespass  should  be  a  fiitt 

count,  see  1  Campb.  473.    The  unnecessary  statement  of  the  injuries,  in  the  order  in 

introduction  of  seyeral  counts  is  censured,  which  they  were  committed,  and  of  all  th» 

1  Bla.  Rep.  270.  consequent   damagee  ;     and  no   allegation 

(j)  Ante,  847,  note  y,  should  be  inserted  unless  there  be  a  proba* 

(A)  This  may  in  some  eases  be  preferable  biUty  of  its  being  proyed  in  evidence, 
to  "  made  an  assault ;"  see  obseryations  in 
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violent  blows  and  strokes  on  and  about  divers  parts  of  his  body ;  and  also,  assauxt 
then  and  there,  with  great  force  and  violence,  shook  and  pulled  about  the 
said  plaintiff,  and  cast  and  threw  the  said  plaintiff  down  to  and  upon  the 
ground,  and  then  and  there  violently  kicked  the  said  plaintiff,  and  fgave  [^51] 
and  struck  him  a  great  many  other  blows  and  strokes,  [and  also  then  and 
there  (m),  with  great  force  and  violence,  rent,  tore,  and  damaged  the 
clothes  and  wearing  apparel,  to  wit,  one  coat,  one  waistcoat,  one  pair  of 
breeches,  one  cravat,  one  shirt,  one  pair  of  stockings,  and  one  hat,  of  the  * 

said  plaintiff  (n),  of  great  value,  to  wit,  of  the  value  of  [£20,]   which  z)ama^et 
the  said  plaintiff  then  and  there  wore,  and  was  clothed  with.]     By  means  thatplain- 
of  which  said  several  premises,  the  said  plaintiff  was  then  and  there  sreat-  ^^  ^^ 
ly  hurt,  bruised,  and  wounded,  and  became  and  was  sick,  sore,  lame,  and  bruised 
disordered,  and  so  remained  and   continued   for  a  long  space  of  time,  to  u^cli^^ui- 

wit,  for  the  space  of weeks  then  next  following,  [cry  "  hitherto,"]  ^^t 

during  all  which  time  the  said  plaintiff  thereby  suffel-ed  and  underwent  his  busi- 
great  pain,  and  was  hindered  and  prevented  from  performing  and  transact-  ^^^*  >^ 
ing  his  necessary  affairs  and  business,  by  him  during  that  time  to  be  per-  ^|^^e 
formed  and  transacted,  and  also  thereby  the  said  plaintiff  was  forced  and  about  his 
obliged  to,  and  did  necessarily  pay,  lay  out,  and  expend  a  large  sum  of  ^^^®  (^)* 
money,  to  wit,  the  sum  of  £ —  of  lawful  money  of  Great  Britain,  in  and 
about  endeavoring  to  be  cured  of  the  bruises,  wounds,  sickness,  soreness, 
lameness,  and  disorder  aforesaid,  occasioned  as  ''^aforesaid,  to  wit,  at,  be.    [''^842] 
(venue)  aforesaid. — [It  is  iLsiuil  to  add  a  count  for  a  common  assault,  as 
joUows :] 

And  also,  for  that  the  said  defendant,  on  the  day  and  year  aforesaid,  Second 
with  force  and  arms,  he.  again  assaulted  [or  *^  made  another  assault  on,"]  ^  common 
the  said  plaintiff,  to  wit,  at,  &;c.  and  then  and  there  again  beat,  bruised^  oBsault 
woundedy  and  ill-treated  him,  insomuch  that  his  life  was  thereby  then  and  (^)* 
there  greatly  despaired  of  (q)  and  other  wrongs,  &c. — [The  conclusion  in 
the  BSng's  Bench,  or  Common  Pleas,  is  to  be  as  ante,  846  to  849.] 

For  that  the  said  defendant,  on,  be.  [day  of  assault  or  aboiU  it]  at,  ^?'^j^ 

pistol  at 
(m)  If  there  were  a  subetantLve  and  in-        (o)  As   to  the  statement  of  the  special  plaintifi^ 
dependent  injury  to  personal  property,  it  is  damage,  ante,  toL  i.  449.    As  to  the  words  and 
advisable  to  state  such  injury  in  a  distinct  "  wounding  and  mayhem,**  see  1  Ld.  Raym.  wounding 
count,  in  order  to  entitle  the  plaiutiif  to  full  176.— 3  Salk.  116,  S.  C— 1  Wils.  6.  him  there- 
costs,  for  where  an  injury  to  personal  pro-        (p)  If  there  have  been  several  assaults  by,  &c.(r). 
perty  is  either  laid  in  the  declaration,  or  at  different  times,  for  which  the  plaintiff 
proved  merely  in  aggravation  of  damages,  intends  to  proceed,   distinct  counts  should 
as  a  mode  or  qualification  of  the  assault  and  be  aided  for  each  assault,  1  Saund.  299,  n« 
battery  or  local  trespass,  7  East,  826,  it  is  7.     1  Campb.  473.    But  otherwise  it  is  not 
within  the  stat.   22  &  23  Car.   27  c.  9.    So  necessary,  though  usual,  to  insert  a  count  for 
where  a  laceravit,  or  tearing  of  the  plain-  a  common  assault,  for  if  the  plaintiff  prove 
tiff's  clothes,  is  laid  in  the  declaration,  or  any  part  of  a  special  count,  he  will  be  en- 
found  by  the  jury  to  be  merely  consequen-  titled  to  a  verdict  pro  tantOf  though  he  faal 
tial  to,  or  committed  at  the  same  time  as  an  in  proving  the  residue.  Rep.  temp.  Hardw. 
assault  and  battery  the  plaintiff  recovering  121. — 2  Saund.  74  b. 

less  than  40«.  damages,  is  not  entitled  to        {q)  This  is  the  usual  form  of  the  count 

full  costs  without  a  certificate,  Tidd's  Prac.  for  a  common  assault,  though  there  have 

9th  ed.   964.— 1   Hen.  Bla.   291.— 6  T.  R.  been  no  battery  ;  see   1  Saund.  14,  n.  3  ; 

432  ;  and  see  1  Taunt.  367.     See  the  count  but  the  words  in  italics  should  be  omitted, 

de  bonis  asporUitis,  post,  869.  where  the  party  was  but  slightly  injured. 

(»)  A  property  or  possession  in  the  plain-        (r)  The  right  of  action  would  be  merged 

tiff  must  be  stated*  Com.  Dig.  Pleader,  3  in  the  felony  if  defendant  maUdoualy  shot 

M.  9.  at  plaintiff. 
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▲68AULT  be.  (venue)  with  force  and  arms,  &c.  made  an  assault  upon  plaintiff,  and 
^^^^^  beat,  bruised,  wounded,  and  ill-treated  him,  and  shot  and  discharged  a  pis- 
tol, then  and  there  loaded  with  gunpowder  and  leaden  bullets,  which  said 
pistol,  so  loaded,  he  the  said  defendant  then  and  there  held  at  and  against 
the  said  plaintiff,  and  thereby  then  and  there  with  shot,  struck,  and  wound- 
ed the  said  plaintiff,  in  so  grievous  a  manner  that  his  life  was,  by  means 
thereof  greatly  despaired  of,  and  by  reason  of  such  wounding  the  said 
plaintiff  then  and  there  became  lame,  sick,  and  disordered,  and  continued 
so  lame,  sick,  and  disordered,  for  a  long  time,  to  wit,  from  thence  hitherto, 
and  was,  during  all  that  time,  thereby  rendered  incapable  of  following  and 
transacting  his  necessary  affiiirs  and  business,  by  him  during  that  time  to 
be  done,  be. — [Conclude  as  usualy  as  in  form,  ante,  851,  and  add  a  covnt 
for  a  common  assatdt,  as  supra.] 

For  a  bat-  [Commencement  and  conclusion  in  the  King* s  Bench,  or  Comsnon  Pkas, 
**7j^  as  ante,  846  to  849.] — For  that  the  said  defendant,  on,  &c.  with  force 
ship  («).     ^^^  arms,  &c.  assaulted  the  said   plaintiff  in  and  on   board  of  a  certain 

ship  or  vessel  called  the then  on  the  high  seas,  to  wit,  at  [London,] 

r*g53]  and  then  and  there,  with  great  force  aud  violence,  ''^struck  and  knocked 
the  said  plain dff  down  to  and  upon  the  deck  of  the  said  ship  or  vessel, 
and  then  and  there,  with  his  fists,  and  also  with  a  certain  rope,  gave  and 
struck  the  said  plaintiff  a  great  many  violent  blows  and  strokes  ;  and  also 
then  and  there,  without  the  license  or  consent,  and  against  the  will  of  the 
said  plaintiff,  put  and  placed  the  said  plaintiff  into  irons,  and  then  and 
there,  witliout  any  reasonable  or  probable  cause  whatsoever,  kept  and  con- 
tinued the  said  plaintiff  so  in  irons  and  imprisonment  as  aforesaid,  for  a 
long  space  of  time,  to  wit,  for  the  space  of hours  then  next  follow- 
ing. By  means,  &c. — [State  the  damage  according  to  the  fact,  wluA 
may  be  as  in  the  form,  ante,  851.  Add  a  count  for  false  imprisonment, 
generally,  as  post,  857,  and  a  count  for  a  common  assault,  as  ante,  851.] 

For  ford-  For  that  the  said  defendant,  on,  &c.  with  force  and  arms,  be.  assaulted 
^|y  J?^"  the  said  plaintiff,  to  wit,  at,  &c.  (venue)  the  said  plaintiff  then  and  there 
plaLotiS;  being  a  parishioner  and  inhabitant,  paying  scot  and  bearing  lot  in  the  said 
who  was  a  parish,  and  then  and  there  being  about  to  enter  into  the  vestry-room  of 
^*imd*^^-  ^^^  within  the  said  parish,  to  consult,  treat,  deliberate,  and  give  his  vote  in 
habitant,  &  vestry  of  the  inhabitants  and  parishioners,  of  the  said  parish,  assembled 
from  the  in  the  said  room  to  treat  and  deliberate  upon  and  transact  certain  affiirs 
r^m  on  a  ^^^  business  of  and  concerning  the  public  good  and  advantage  of  the  said 
meeting  parish,  and  then  and  there  pushed  and  shoved  the  said  plaintiff  from  the 
?^^P."'  said  vestry-room,  and  hindered  and  prevented  the  said  plaintiff  from  al- 
whereby  '  tending  and  being  present  at  the  said  vestry  assembled  in  the  said  vestry- 
he  was  room  as  aforesaid,  whereby  the  said  plaintiff  was  totally  hindered,  prevent- 
frOTi^^-  ®^'  *"^  excluded  from  attending  and  being  present  at  the  said  vestiy  and 
suiting  also  from  consulting  and  giving  his  vote  there,  as  such  parishioner  and  in- 
and giving  habitant  of  the  parish  aforesaid,  of  and  concerning  divers  weighty  matters 
th^reoi^  and  afiairs  which  concerned  the  public  good  and  advantage  of  the  said 
parish,  to  wit,  at,  be.  aforesaid. — [Second  cotmt,  for  a  common  assault.] 

(«)  Observe  the  notes  to  the  forms,  ante,  846  to  849,  and  860,  note  «.    Thm  dedaza- 
tion  should  be  firamed  according  to  the  facts. 
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For  that  the  said  defeodant^.on^  be.  with  force  and  arms,  be.  assaulted    ^m^^* 
the  said  plaintiff,  to  wit,  at,  be.   (venti^)  and  then  and  there  hindered  and  ^^^^ 
prevented  the  said  plaintiff  *frofn  entering  into  a  eertain  building,  where-    r*854] 
io  a  certain  congregation  of  persons,  dissenting  from  the  church  of  Eng*  For  pre- 
land,  commonly  called  Quakers,  was  then  and  there  assembled  for  ex-  ^^^^ 
ercbing  rdigion,  and  which  it  was  then  lawful  for  the  said  plaintiff  to  from  ea- 
eoter,  and  then  and  there  beat  and  ill-treated  the  said  plaintiff,  and  im*  tering  a 
prisoned  him,  and  kept  and  detained  him  there  imprisoned  for  a  great  S^!ri^* 
length  of  time,  to  wit,  be.  at,  be.  (venue). — [Second  cavnifor  a  common  house 
aeiouUA  during  the 

«z«roiMof 
religions 
■  ■ wonhip 

[Observe  the  ammencemenU  and  conclueiom  in  the  Eing^s  Bench^  or   v^txxbiT 

Common  Pkat,  a$  ante,  846  to  849.] (to  wit.)  A.  B.  and  C.  D.  his  j'^** 

wife,  complains  of  E.  F.  and  6.  H.  his  wife,  being  in  the  custody  of  the  bsndaod 
marshal  of  the  Marshalsea  of  our  lord  the  now  king,  before  the  king  him-  wife 
self,  of  a  plea  of  trespass. — For  that  the  said  G.  H.  on,  be.  with  force  and  J|^^|]^J|[^ 
arms,  be.  assaulted  the  said  C.  D.  then  and  still  being  the  wife  of  the  sndwife» 
said  A.  B.  to  wit,  at,  be.  (venue)  and  then  and  there  beat,  bruised,  wound-  ^^'  ^^' 
ed,  and  ill-treated  her,  so  that  her  life  was  then  and  there  greatly  despair-  ^^wha 
ed  of  and  other  wrongs  to  tiie  said  C.  D.   (w)  then  and  there  did,  against  other  (u). 
the  peace  of  our  said  lord  the  king,  and  to  the  damage  of  the  said  A.  B. 
and  C.  D.  (x)  his  wife,  of  £ — •     And  therefore  they  bring  their  suit,  be. 

Pledges. 

[Commencement  in  the  King^s  Bench,  or  Common  Pleasy  as  ante,  846  b!md^lone 
to  849.] — For  that  the  said  defendant,  *'on,  be.  with  force  and  arms,  be.  fiorthebct- 
assaulted  E.  F.  then  and  still  being  the  wife  of  the  said  plaintiff,  to  wit,  ^^  ^ 
at,  be.  (venue)  and  then  and  there  violently  beat,  kicked,  bruised,  and  ill-  ^y^^^ 
treated  (z)  the  said  E.  F.  so  then  and  there  being  the  wife  of  the  said  (y). 
plaintiff  as  aforesaid,  insomuch  that  the  said  E.  F.  by  means  of  the  pre-    [*'855] 
mises,  then  and   there  became  and  was  sick,  sore,  lame,  and  disordered, 
and  so  remained  and  continued  for  a  long  space  of  time,  to  wit,  hitherto, 

(0  As  to  the  offense  of  disturbing  meet-  yerdict,  1  Salk.  119. 
ins-houses,  see  1  Bum,  JT.  Dissenters,  2Gth        (to)    This    allegation     appears  ^  proper, 

edit.  966.  though   alia  enormia    eit    inhUii    is   good. 

(«)  Observe  the  notes  to  the  forms,  ante,  Cro.  Jac  664. — Com.  Dig.  Pleader,  2  A.  1. 
846  to  849.    The  different  trespasses  are  to        {x)    Ad    damnum    iptorum    is     proper, 

be  described    according  to   the  facts,  and  Com.  Dig.  Pleader,  2  A.  1 ;  and  ante,  yoL 

may  be  stated  as  in  the  form,  ante,  850,  L  451. 

note  («).  Caie  must  be  taken  to  declare  (y)  Observe  the  notes  to  the  forms,  ante* 
only  for  the  personal  injury  and  suffering  846  to  849.  In  this  declaration  no  state- 
of  the  toi/e,  and  not  to  mclude  any  state-  ment  of  the  personal  sufferinffs  of  the  wifo 
ment  of  an  injury,  which,  in  point  of  law,  should  be  included,  but  the  plaintiff  should 
only  affected  the  husband  and  not  the  wife,  proceed  merely  for  the  consequential  da- 
such  as  a  statement  of  the  battery  of  the  mage,  and  he  may  include  counts  for  a  bat- 
husband*  loss  of  her  service,  expense  in  her  tery,  or  any  other  trespass  to  himself,  or  to 
cure,  &C.  See  1  Salk.  119. — Com.  Dig.  his  personal  or  real  property,  ante,  voL  L 
Plead.  2.  A. ;  and  Jackson  and  Wife  v.  Mat-  84. 

ravers,  Michaelmas  Term,   26  Geo.  3,  voL        (z)  The  trespasses  are  to    be  described 

xxL  MSS.  379  ;  and  ante,  vol.  1.  83  to  86  ;  according  to  the  £sct»  and  may  be  stated  M 

however,  the  statement  of  matters  in  ag-  ante,  850,  note  Of)- 
gravation  wiU  in  some  cases  be  aided  after 

Vot.  n.  88 


8A5  DECLARATIONS  HI  TftBSPAflUk 

BATTtBT  whereby  the  said  plaintiff  during  all  that  time  lost  and  was  deprived  of 
ow  mn.  j^ji  ^jjg  comfort,  benefit,  and  assistance  of  the  said  E.  F.  his  said  wife,  in 
his  domestic  affairs,  which  he  might  and  otherwise  would  have  bad  :  but 
thereby  also  the  said  plaintiff  was  then  and  there  forced  and  obliged  to 
pay,  lay  out,  and  expend,  and  hath  necessarily  paid,  laid  out,  and  expend- 
ed, divers  large  sums  of  money,  in  the  whole  amounting  to  a  large  sum  of 
money,  to  wit,  the  sum  of  £ —  in  and  about  tjie  endeavoring  to  heal  and 
cure  the  said  E.  F.  his  said  wife,  of  the  sickness,  soreness,  lameness,  and 
disorder  aforesaid,  occasioned  as  aforesaid,  to  wit,  at,  &c.  (yemu)  afoie- 
said,  and  other  wrongs  to  the  said  plaintiff  then  and  there  did,  against  the 
peace  of  our  said  lord  the  king,  and  to  the  damage  of  the  said  plaintiff  of 
£ —  and  therefore  be  brings  his  suit,  &c. 

Pledges,  &c. 

voBoana-       [Cofnmencement  in  the  King^s  Bench,  or   Omman  Pleas,  as  ante,  846 
HAL  CON-  ^^  04^  J — Pqj,  ^j^^^  ^Jj^  g^jj  defendant,  *on,  &c.  and  on  other  days  and 


•JLTioN.    times  between  that  day  and   the  day  of  exhibiting  this  bill,  [or  if  in  C.  P. 

For  crizni-  *^  before  the  commencement  of  this  suit,"]   with  force  and   arms,  &c.  as- 

nal  con-     saulted  and  ill-treated  E.  F.  then  and  still  being  the  wife  of  the  said  plaio- 

vf^  f^t  ^'^'  ^^  ^'^'  ^^'  ^^'  (venue)  and  then  and  there  debauched  and  carnally 

(a)  knew  her,  whereby  the  said  plaintiff,  for  a  long  space  of  time,  to  wit,  fiom 

[*856]    the  day  and  year  first  above-mentioned,  hitherto,  hath  wholly  lost  and 

been  deprived  of  the  comfort,  fellowship,  aid,  and  assistance  of  bis  said 

wife,  in  his  domestic  affairs,  which  the  said   plaintiff  during  all  that  time 

ought  to  have  hnd,  and  otherwise  might  and  would  have  had,  to  wit,  at, 

&c.  (yentte)  aforesaid. — And  ofher  wrongs  to  the  said   plaintiff  then  and 

there  did,  against  the  peace  of  our  said  lord  the  king,  and  to  the  damage 

of  the  said  plaintiff  of  £ —  and  therefore  he  brings  his  suit,  &;c. 

OBBATTOH-      [Commencement  in  the  King^s  Bench,  or   Common  PUas,  as  ante,  846 

jk^vBL'     ^^  849. J — For  that  the  said  defendant  heretofore,  to  wit,  on,  &c.  at,  &c. 

TBB.      (venue)  with  force  and  arms,  &^c.  assaulted,  debauched,  and  carnally  knew 

toi  d6- 

bauching        (?)  ^^  ^^®  points  relating  to  this  action*  yen  days  and  times,  &c/'   which  is  impco- 

adauffh-     in  Selw.  N.  P.   4th  edit.  8  to  26. — BuL  N.  per  in  trespass  for  an  assault,   6  East,  391, 

tar  and       ^*  ^^*  ^^^  edit.— Bac.  Ab.  Marriage.— 8  BL  395.    4thlY,  That  the  plea  of  the  Statute 

■ervaat  in  ^<>™*  ^3^*    "^^  defendant  may  change  the  of  Limitations  is  not  guilty  within  six  yeaii. 

trespass      venue,  see   10  East,   32.    I  have  not  met  2  Burr.  753.     6  East,   387,  and  not  as  in 

(5).  with  any  printed  form  in  which  the  decla-  trespass  for  an  assault  -within  four  years,  3 

ration  for  crim.   con.  was  framed  in  case  ;  Salk.  420.     And  lastly,  that  the  plaintiff  is 

the  injury  has  always  been    described  as  entitled  to  full  costs,  though  he  should  not 

committed  with  force,  the  law  supposing  recover  40«.  damages,  3  nils.  319. — I  Salk. 

force  and  constraint,   the    wife  having  no  206. — 2  Lord  Raym.   831.     W^en   it  may 

power  to  consent,  3  BL  Com.  139* — 7  Mod.  be  doubtful  whether  the  criminal  conversa- 

79. — Bac.  Ab.  Marriage,  E.   2  ;  and    in  2  tion  can  be  proved,  and  the  defendant  has 

New  Rep.   482. — 2  M.  &  S.  436,  7,  the  ac-  been  guilty  of  enticing  away,  or  harboring, 

tion  was  considered  as  properly  In  trespcua,  the  mfe,  it  may  be  advisable  to  add  counts 

The  action,  however,  is  in  effect  in  case,   6  for  such  injuries,  and  which  may  be  framed 

East,   387,   251,   because,   Ist,   The  wrong  as  in  the  form  in  WiUes,  578,  9,  80  ;  and  it 

complained  of  is  not  immediate,  but  conse>  may  be  advisable  in  that  case  to  frame  the 

quential,  the   gist  of  the  action,  not  being  count  as  ante,  642. 

the  supposed  assault  on  the  wife,  but  the        {b)  See  the  forms  and  notes,   ante,   643, 

consequent    corruption   of  the    body   and  and  2  New  Rep.   476.      2  M.  &  S.   436. 

mind  of  the  wife,  6  East,  389.     2dly,  That  The  first  count  may  be  in  tretptus  for  en- 

the  plaintiff  may  declare  with  a  quod  cunif  tering  the  dwelling-house,   and   there  de- 

which  is  improper  in  trespass,  2  S^.  636.  bauching  the  daughter,  with  a  second  count, 

*1  Stra.  621.    8dly,  That  the  li^'ury  may  as  above. 
ba  atatad  to  hare  been  committed  "  on  di- 


TO  FEMoira  96$ 

one  E.  B.  then  and  from  thence  hitherto  being  the  daughter  and  servant  i>nAnos< 
of  the  said  plaintiff,  whereby   tlie  said   £.  B.   became   pregnant,   &c.— -   o^^(^. 
I  Proceed  to  the  endy  as  in  the  declaration  in  case,  ante,  644,  and  conclude      tbb. 
ae  in  trespass,  ante,  846,  7.] 

[  Commencement  in  the  King^s  Bench^  or  Common  Pleas,  as  ante,  846    "^"iet 
to   849.J — For  that  the   said   defendant,  •on,  8tc.  with   force  and   arms,  ,^1^^, 
&c.  assaulted  E.  F.  then  and  still  being  the  [daughter  and]  servant  of  the  By  a  mas- 
said  plaintiff,  to   wit,  at,  8tc.  (venue)  and  then  and   there  beat,  bruised,  ^^i^^^f 
wounded,  and  ill-treated  the  said  E.  F.  insomuch,  that  by  means  thereof,  hiBMr- 
the  said  E.  F.  then  and  there  became  and  was  sick,  sore,  lame  and  dis-  vmnt,  per 
ordered,  and  so  remained  and  continued  for  a  long  space  of  time,  to  wit,  f^  *** 
from   thence  hitherto  ;  during   all   which   time   the  said  plaintiff  lost  and    r*8571 
was  deprived  of  the  service  of  his  said  [daughter  and]   servant,  and  of  all 
tlie  benefit  and  advantage  which  might,  and  would  otherwise  have  arben 
and  accrued  to  him  from  such  service,  to  wit,  at,  &c.  (venue)  aforesaid. 
— [AJd  another  count  merely  stating  E,  F.  to  have  been  plaintiffs  ser* 
vant  only.     Conclusion  osinK,  B.y  or  in  C,  P*,  as  ante,  846  to  849.] 

[Commencement    in   K.    B.,  or    C.  P.,  as   ante,  846   to  849.] — ForvALSBiic- 
that  the  said  defendant,  on,  &c.  with  force  and  arms,  &c.  assaulted  the    ^^^1^' 
said  plaintiff,  to  wit,  at  &c.  (venue)  and  then  and  there  seized  and  laid  poraajig. 
hold  of  the   said  plaintiff,  and  with  great  force  and  violence  pulled  and  sault  and 
dragged  about  the  said  plaintiff,  and  then  and  there  gave  and  struck  the  ^P^ 
said    plaintiff  a  great  many  violent  blows  and  strokes    (e),  and  also  then  t^^to^o' 
and  there  forced  and  compelled  the  said  plaintiff  to  go  from  and  out  of  a  to  a  poUoa 
certain  dwelling-house,  situate  and  being  in  the  county  of  —  into  the  f^*^^^^ 
public  street  there,  and  then  and  there  forced  and  compelled  him  to  go  in  impriion' 
and  along  divers  public  streets,  to  a  certain  police-office,  situate  and  being  metu  {d). 
in  the  county  of  —  and  then  and  there  imprisoned  the  said  plaintiff^ 
and  kept  and  detained  him  in  prison  there,  without  any  reasonable  or  pro- 
bable cause  whatsoever,  for  a  long  space  of  time,  to  wit,  for  the  space  of 
—  then  next  following,  contrary  to  the  laws  and  customs  of  this  realm, 
and  against  the  will  of  the  said  plaintiff,  whereby  the  said  plaintiff  was 
then   and  there  not   only   greatly   hurt,  bruised,   and  wounded,   but  was 
also,   thereby,  then    and  there  greatly  exposed   and  injured  in  his  credit 
and  circumstances,  to  wit,  at,  be.  (venue)  aforesaid.       [L  is  usual  to  add 
the  following  common  count  for  a  jalse  imprisonment,  and  a  count  for  a 
common  assault,  as  ante,  852.     Conclude  as  ante,  846  to  849.] 

And  also,  for  that   the  said  defendant,  on,  &c.  with  force  and  arms,  fee.  Common 
again   assaulted  the   said  plaintiff  to  wit  at,  &c.  (venue)   and   then   and  ^^Be  in^ 
tliere  beat,  bruised,  aud  ill-treated  *him,  and  then  and  there  imprisoned  him  priaon- 
and  kept  and  detained  him  in  prison  there,  without  any  reasonable  or  pro-  ™^^  8^ 

Wssj 

(c)  Observe  the  notes  to  the  forms,  ante,  T.  Kaym.  269. 
84'3  to  849,  and  to  the  form,  ante,  643,  for        (d)  Observe  the  notes  to  the  foxnu  ante, 

debauching  a  daughter ;  a  person  cannot  850. 

declare  for  the  battery  of  his  child,  merely        (0)    Describe   the  trespass  according  to 

in  the  character  of  a  parents  ante,  vol.  1.  the  facts,  which  may  be  as  ante,  850. 
70.    If  the  plaintiff  were  put  to  any  ex-        (/)  See  the  notes  to  the  last  form,  and  to 

pense  in  medical  attendance,  &c.  state  such  the  form  in  I  SaiAid.  76. 
damage,  as  in  the  form,  supra  ;  and  see  Sir 


iltMtir-  btfble  eatiM  wfi&tMMfrer,  for  a  long  time,  to  wit,  ibr  tbe  sjmee  of 


PBX80N- 
XBNT. 


boura  then  next  following,  contrary  to  the  laws  and  customs  of  this  realm, 
and  against  the  will  of  the  said  plaintiff. — [Add  a  count  for  a  common  a*- 
Moult  a$  antty  852,  and  conclude  at  anity  846  to  849.] 


i*«te 


»  n.    TO  PERSONAL  PROPERTY. 

OkTTLEt 
OOOlMv 

&c  \Com$nencemtni  and  eondutton  in  K.  JS.,  or  C.  P.,  as  ante,  846  io  849.] 

Vcr  dim-  — ^For  that  the  said  defendant,  on,  8tc.  and  on  divers  other  dajs  and  times 
ftc^^ti?*  between  that  day  and  the  day  of  exhibiting  this  bill  \or  if  in  the  Com- 
■pecial  fnon  Pleae,  **  before  the  commencement  of  this  suit,"]  with  jibrce  and 
dA°^«8«      arms,  be.  drove,  chased,  and  hurried  the  sheep,  ewes,  and  lambs,  &c.  to 

^''  wit,   — —  sheep  ewes,  and   lambs,  of  the  said  plaintiff,  of 

great  value,  to  wit,  of  the  value  of  — I.  then    depasturing  and   being  in 

and  upon  a  certain  waste  or  common  called in  the  parish  of  _  in 

the  county  of  — -  (A),  and  then  and  there  chased  and  drore  the  said 
sheep,  ewes,  and  lambs  from  and  off  the  said  common,  to  divers  places  to 
the  said  plaintiff  unknown,  whereby  the  said  plaintiff  was  lot  only  put 
to  great  trouble  and  expense,  amounting  in  the  whole  to  a  large  sum  of 
J*8891  money,  to  wit,  the  sum  of  —J.  io  and  about  endeavoring  *^  find  bis  said 
sheep,  ewes,  and  lambs,  but  also  divers  thereof,  to  wit,        ■    sheep, 


ewes,  and  '  lambs,  of  great  value,  to  wit,  of  the  value  of  — L  then 
and  there  died  ;  and  others  thereof,  to  wit,  — ^  sheep,  — ^  ewes,  and 
■  '  '  lambs,  of  great  value,  to  wit,  of  the  value  £ —  then  and  there 
became  and  were  wholly  lost  to  the  said  plaintiff,  and  tbe  residue  of  the 
said  sheep,  ewes,  and  lambs,  then  and  there  became  and  were  greatly  da- 
maged, and  lessened  in  value,  to  wit,  at,  tec.  (venue)  aforesaid. 

Second  And  also  for  that  the  said  defendant,  on,  -fee.  with  force  and  arms,  fcc. 

ooant,  for  chased  and  drove  about  other  the  cattle,  to  wit, other  sheep,  — 

■heep^r  ^^^^  ewes,  and— -Other  lambs,  of  the  said  plaintiff,  of  great  value,  to 
other  cat-  wit,  of  the  value  of  £ —  to  wit,  at  tbe  parish  afor^aid,  in  the  county 
%  g«ner-  aforesaid.  Whereby  the  said  last-mentioned  sheep,  ewes  and  lambs,  be- 
ing of  the  value  aforesaid,  became  and  were  greatly  damaged,  lessened  io 
value,  and  spoiled,  to  wit,  at,  &c.  (venue)  aforesaid. — [Staie  the  deumage 
to  the  cattle  according  to  the  fact,  and  which  may  be  as  in  the  last  fomSj 
and  if  there  be  any  evidence  to  support  it,  add  a  count  de  bonis  asportatis, 
as  below,] 

TovBeis-        [Commencement  and  conclusion  in  K.  B.,  or   C.  P.  as  ante,  846  to 

ing  cattle 

Of  other 

pKoperty         (^)    See  fonns,    9  Wentw.    Index,    ix.  general  is  suiBcient  without  the  more  8pe« 

M  a  ^-      Obsenre  the  notes  to  the  forms,  ante,  848  cial  count. 

(A),    to  849.  (t)  See  forms,  9  Went.  Index,  ix.— Ple«d. 

(A)  This  count  is  local,  and  will  compel  A.  488 ;  and  obsenre  the  notes  to  the  fonna» 

the  defendant  to  confine  his  justification,  if  ante,  846  to  849. — 1  Saund.  220. 

any,  to  chasing  from  off  the  particular  com-  (A)  See  forms,  9  Went.   Index,  Tin.  ix. 

mon.    The  next  count,  (which  is  transito-  FL  A.  485. — Morg.  687  ;  and  obaerre  th» 

ry,  1  Saund.  220,)  should  be  added,  and  in  notes,  ante,  846  to  849. 


to  IW80MAL  raomsT. 

849.] — ^Por  that  the  said  defendant,  on,  &c.  with  force  and  am^,  tec       ^ 
seized,  took,  and  distrained  a  certain  cow,  [or  <^  certain  goods  and  chat-    ^^^* 
tels,  to  wit,  8z;c."]  of  the  said   plaintiff,  of  great  value,  to  wit,  of  the  vaU       fto.  ' 
ue  of  £ —  to  wit,  at,  &c.  (venue)  and  then  and  there  impounded  the  said 
cow,  [or,  <^  goods  and  chattels,"]  and  kept  and  detained  the  same  so  there 
impounded,  for  a  long  space  of  time,  to  wit,  for  the  space  of  days 

then  next  following,  whereby  the  said  plaintiff,  for  and  during  all  that  time, 
lost  and  was  deprived  of  the  use  and  benefit  of  the  said  cow,  [or,  ^^  goods 
and  chattels,"]  and  thereby  the  same  then  and  there  became  and  were 
greatly  damaged,  lessened  in  value,  and  spoiled,  to  wit,  at,  be.  (venue) 
aforesaid. — [Add  a  count  de  bonis  asportatis,  €U  follows  :\ 


lorce  ana  arms,  etc.  lo  wu,  ai,  oic.  (venue)  aioresaia,  seized,  ux)k,  z^^^•'  "^ 
Irove,  [or,  "led,"  or  if  inanimate  property,  say  "carried  away,"]  jK>rto<i»(i). 
tain  cow,  [or  "certain  •goods  and  chattels,  to  wit,  &c."  or  ifjixy    [•860] 
be  taken,  say  "certain    goods,  chattels,  and   effects,"  enumerating 


And  also  for  that  the  said  defendant,  on  the  day  and  year  aforesaid,  Conunoa 
with  force  and  arms,  8tc.  to  wit,  at,  &c.  (venue)  aforesaid,  seized,  took,  f*?**  * 
and   drove, 
a  certain 

tures  he  taken,  say  "certam  goods,  chattels,  and  effects,"  enumeratvi^ 
them  as  in  trover,  ante,  835 ;  but  if  the  goods  or  cattle  have  been  stated  in 
a  prior  cotmt,  then  say  "divers  cattle,  goods,  and  chattels  of  the  said 
plaintiff,  of  the  like  number,  quantify,  quality,  description,  and  value,  as 
the  said  cattle,  goods,  and  chattels,  in  the  said  first  count  of  the  said  de- 
claration mentioned,  there  then  found  and  being,  and  converted,  &c."]  of 
the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  £ —  of  lawful 
money  of  Great  Britain,  there  then  found  and  being,  and  converted  and 
disposed  of  the  same  to  his  own  nse,^-[Coficlfide  as  in  K.  B.,  C.  P.,  or 
Exchequer,  mth  the  alia  enormia,  &c.  as  ante^  846  to  849.] 

[Commencement  and  conclusion  in  K.  B,,  or  C  P.,  as  ante,  846  to  849.]  Farshoot- 
For  that  the  said  defendant,  on,  &c.  with  force  and  arms,  8ic.  to  wit,  at,  ?*^,*^^' 
&c.  (venue)  shot  off  and  discharged  a  certain  gun,  then  and  there  loaded    ^'  ^ 
with  gun-powder  and  shot,  at  and  against  a  certain  dog  of  the  said  plain-* 
tiff,  of  great  value,  to  wit,  of  the  value  of  £ —  and  thereby  and  there* 
widi  then  and  there  so  greatly  shot,  hurt,  and  wounded  the  said  dog,  that 
by  reisan  thereof  the  said  dog,  being  of  the  value  aforesaid,  aderwards,  to 
wit,  on  the  day  and  year  aforesaid,  died,  to  wit,  at,  &c.  (venue)  aforesaid. 
[|jf  the  mode  in  which  the  defendant  injured  the  dog,  fyc,  be  doubtful,  add 
a  more  general  cotuit,  as  follows  :] — And  also  for  that  the  said  defendant.  Second 
on   the  day  and  year  aforesaid,  with  force  and  arms,  be.  to  wit,  at,  be.  ^^^^' 
(venue)  aforesaid,  greatly  beat,  hurt,  and  wounded  a  certain  other  dog  of 
the  said  plaintiff,  of  great  value,  to  wit,  of  the  value  of  £ —  and  by  rea>- 
son  thereof  the  same  dog  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
died,  to  wit,   at,  be.  (venue)  aforesaid,  and   other   wrongs,  be. — [Con' 
dude  as  in  K.  B.,  or  C.  P.,  as  ante,  846  to  849.  [ 

For  that  the  said  defendant,  on,  be.  [day  of  mjury,  or  about  it,]  with  Trespass 
force  and  arms,  be.  at,  be.  (venue)  drove  a  certain  cart,  with  great  force  ^?  ^' 

^  '  nine  de- 

fendant's 

(l)  Observe  the  notes,  ante,  846  to  849.  Saund.  82,  and  observe  the  notes,  ante,  846  cart 

"Wiiat  offMrta^  or  damage  issuJIcientto  en-  to  849,  &c.    It  may  be  stated  that  the  de-  against 

title  the  pUdntifT  to  fim  costs,  though  the  fendant  assaulted  the  cattle  or  other  ani-  piidntiff '■ 

verdict  be  for  a  sum  under  40«.  see  1  Stark,  mal,  but  this  is  not  usual,   Barnes,  452. — 8  horse,  and 

<6.— Tidd's  Prac.  9th  edit.  964.  Leon.  28.-— 2  Rich.  C.  P.  435.    Plea  there-  killing  it. 

(m)  See  forms,  9  Wentw.  Index,  is.— 1  to,  see  11  Bast,  668. 
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vo  and  violence,  upon  and  against  a  certain  horse  of  the  said  plaintiff,  of 
^^^^^  great  value,  to  wit,  of  the  value  of  £ —  there  then  being,  and  thereby 
&0.  '  ^en  and  there  with  one  of  the  shafts,  and  with  other  parts  of  the  said 
cart  of  the  said  defendant,  so  greatly  pierced,  cut,  hurt,  lacerated  and 
wounded  the  said  horse  of  the  said  plaintiff,  that  by  reason  thereof  the 
said  horse,  being  of  the  value  aforesaid,  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  died,  to  wit,  at,  be.  (venue)  aforesaid.  And  other 
wrongs,  be. — [Candude  as  ustud^  as  ante^  846  to  849.] 

TO  cAJi-        [  Commencement  and  conclusion  in  K.  B.  or  C.  P.  as  cm^e,  846  to  849.] 
RZAOS8.    — Pq^  ^Ij^^  ^Jj^  gj^jj  defendant,  on,  fcc.  with  force  and  arms,  &c.  to  wit, 
SmTcm-  **>  ^^'  {^^^^^)  ^^ove  a  certain  carriage,  to  wit,  a  curricle,  which  the  said 
ziage          defendant  was  then  and  there  driving  in  and  along  the  king's   highway, 
^^^^^^  >^ith  great  force  and  violence  upon  and  against  a  certain  other  carriage,  to 
whereby*  wit,  a  certain  chaise  of  the  said   plaintiff,  of  great  value,  to  wit,  of  the 
he  was       value  of  £ — ,  and  in  which  said  chaise   the  said  plaintiff  was   then  rid- 
thrown      jgg  ^^^^  Jq  ^^^   along  the  said  king's  highway,  and   thereby,  then   and 
his  car-      there,  greatly  broke  to  pieces,  damaged  and  spoiled   the  said  chaise  of  the 
riage  da-    said  plaintiff.     And  by  means  of  the  premises,  he  the  said  plaintiff  was 
uLdfhewas  ^^^"  ^^^  there  cast  and  thrown  with  great  force  and  violence  out  of  his 
put  to  ex-  said  chaise,  to  and  upon  the  ground,  and  by  means  of  the  premises,  he 
penae  in     the  said  plaintiff  was  afterwards,  to  wit,  on  the  day  and  year  aforesaid,  at, 
U^c^dm  ^^*  (y^^^)    aforesaid,  forced  and  obliged  to,  and   did  necessarily  lay  out 
mjBdiciiies,  and  expend  a  large  sum  of  money,  to  wit,  the  sum  of  £ — in   and  about 
&e.  (n).      ihe   repairing   and   amending   the  damage  so  done  to  the  said  chaise  as 
aforesaid,  and  also  by  means  of  the  premises,  the  said   plaintiff  then  and 
there  became  and   was  greatly  bruised,  hurt,  and   wounded,  and   sick,  sore, 
[*'861]    lame,  and  disordered,  and  so  remained  and  continued  for  a  *long  space 
of  time,  to  wit,  for  the  space  of days  then  next  following,  and  dur- 
ing all  that  time  suffered  and  underwent  great  pain,  and  was  hindered  and 
prevented  from  performing  and  transacting  his  lawful  affairs  and  business, 
by  him  during  that  time  to  be  done,  perfonned,  and  transacted  ;  and  was 
also  thereby  forced   and  obliged  to  pay,  lay  out,  and  expend,  divers  sums 
of  money,  in  the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the 
sum  of  £ —  in  and  about  the  endeavoring  to  be  cured  of  the  sickuess, 
soreness,  lameness,  and   disorder  aforesaid,  occasioned  as  aforesaid,  to  wit, 
at,  &c.  (venue)  aforesaid. 

For  seus-        [Commencement  and  conclusion  in  K,  B.  or  C,  P.  as  ante,  846,  to  849.] 
draining   — ^^^  ^bat  the  said  defendant,  on,  be.  with  force  and  arms,  &c.  to  wit, 
plaintiff's  at,  &:c.  (veniu)  stopped  and  seized  a  certain  horse  and  cart  of  the  said  plain 
Ws*^^d  *^^'  ^^  great  value,  to  wit,  of  the  value  of  £ — ,  and  kept  and  detained 
convert-     the  same  from  the  said   plaintiff,  for  a  long  space  of  time,  to  wit,  for  the 

ing  an       space  of then  next  following,  and  then  and   there  seized  and   took, 

^^'       from  and  off  the  head  of  the  said  horse,  a  certain  halter  of  the  said  plain- 
[*862]    tiff,  of  great  value,  to  wit,  of  the  value  of  £ —  and  then  *and  there  car- 
ried away  the  same,  and  converted  and  disposed  thereof  to  his  own  use, 

(n)  See  form,  3  East,  593. — Observe  the  precisely  according  to  the  facts, 

notes  to  the  forms,  ante,  846  to  849  ;  and  (o)  An  immaterial  averment,    1  Hoore, 

the  form  and  notes,  ante,  846  to  849.    The  407. 
injury  and  the  damage    should  be  stated 
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to  wit,  at,  be.  (venue)  aforesaid. — [Add  a  count  de  bonis  asportatis^  a$    ^  cab^ 
ante,  859,  and  okserve  the  notes  to  the  forms,  ante  846  to  849.] 
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[Commencement   and  conclusion  in  K,  B.  or  C.  P.  as  ante,  846    to  to  ships, 
849<]— For  that  the  said  defendaot,  on,  be.  with  force  and  arms,  be.  to       ^^ 
wit,  at,   be.  (venue)  seized  and   took  a  eertain  barge  or  vessel  of  the  said  T^  "^J' 
plaintiff,  of  great  value,  to  wit,  of  the  value  of  £ —  and  in  whieh  said  detaining 
barge  or  vessel,  the  said  plaintiff  then  and  there  intended,  and  was  about  p^aiAtift  ■ 
to  earry  and  eonvey  eertain  goods,  ehattels,  and  merchandize,  for  eertain    "'^  ^^^' 
freight  and  reward,  to  be  therefore  paid  to  the  said  plaintiff,  and  then  and 
there  earned  away  the  said  barge  or  vessel,  and  kept  and  detained  the 
same  f|om  the  said  plaintiff,  for  a  long  spaee  of  time,  to  wit,  hitherto,  and 
converted  and  disposed  thereof  to  bis  own  use,  and  thereby  the  said  plaintiff 
was  hindered  and  prevented  from  carrying  and  conveying  the  said  goods, 
chattels,  and  merchandize  as  aforesaid,  and  thereby  lost  and  was  deprived 
of  all  the  profits,  benefit,  and  advantage  whieh  might  and  would  otherwise 
have  arisen   and  accrued  to  him  therefrom,  to  wit,  at,  be.  (venue)  afore^ 
sM.—»[Add  a  count  de  bonis  asportatis,  as  ante,  859.] 

For  that  the  said  defendant,  on,  be.  at,  be.  (venue)  with  force  and  By  the 
arms,  be.  impressed,  seized,  took,  and  carried  away  one  E.  F.  then  and  master 
there  being  the  apprentice  and  servant  of  the  said  plaintiff,  and  also  a  ^|^^^^ 

mate  of  a  eertain  sloop  or  vessel,  called whereof  the  said   plaintiff  ship,  for 

then  and  there  was  roaster  and   part-owner,  and  unlawfully  kept  and*  de^  impr^- 
tained    the  said    E.  F.  so  being  the  apprentice  and  servant  of  the  said  ^^  ^f 
plaintiff,  and  mate  of  the  said  sloop  or  vessel  as  aforesaid,  from  and  out' her,  who 
of  the  service  of 'the  said  plaintiff,   without  the  license  or  consent,  and  ^^'^ 
against  the  will  of  him  the  said   plaintiff  for  a  long  space  of  time,  to  wit,  prentice, 

lot   the  space  of then  next  following,  whereby  the  said  plaintiff,  for  whereby 

and  during  all  that  time,  lost  and  was  deprived  *of  the  service  of  the  said  ^^^^ 
E.    F.    and  of  all  the  profit,  benefit  and  advantage,  which   mi^ht,  and  deredfrom 
otherwise  would   have  arisen  and  accrued  to  him  from  such  service ;  and  proceed- 
also  thereby  the  said  sloop  or  vessel  was,  for  and  during  all  that  time,  ^agef 
hindered  and   prevented  from  proceeding  on  a  certain  voyage  she  was  then  imd  plain- 
prepared  for  and  about  to  make,  and   the  plaintiff  was  also  thereby  forced  ^obliged 
and  obliged  to,  and  did  necessarily  lay  out  and  expend,  divers  sums  of  money  in 
money,  in  the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  obtaining 
of  £ —  in  and  about  the  obtaining  the  liberation  and  regaining  the  service  ^^^^' 
of  the  said  E.  F.  so  being  the  apprentice  and  servant  of  the  said  plaintiff,  (^) 
and  mate  of  the  said  sloop  or  vessel  as  aforesaid,  to  wit,  at,  be.  (venue)    [*863] 
aforesaid. 

For  that  the  said  defendant,  on,  be.  with  force  and  arms,  be.  at,  be.  For  letting 
(venue)  seized  and  took  the  boat  of  the  said   plaintiff,  of  great  value,  to  J^^^^^p. 

wit,  of  the  value  of  £ —  then   floating  and   being  in  the  river  of in,  on  the 

be.  and  moored  and  fastened  there  with  a  eertain  rope  of  tlie  said  plain-  ^ver 
tiff,  and  then  and  there  unmoored  and  unloosened  the  said  boat  from  the  y^^^^^i 

the  same 
(;>)  See  forms,  9  Wentw.  iv.  y.    Plead,    the  notes,  ante,  846  to  849.  became 

A.  487,  489,  503,  5I0.<-2  Rich.  C.  P.  420  ;        {g)  As  to  the  right  of  action,  see  5  East,  much  da- 
and  see  a  foxm,  where  matter  of  agsrava-    39.  maged. 

ticm  is  stated,  2  M.  4  &  77 ;  and  obsarrv 
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TOBKTM,  said  place  she  wa8  so  moored  and  iasteoed  to  as  afoveaaid,  and  thecefaf 
^^  put  and  set  the  said  boat  adrift  in  the  said  ri¥er  of  ^—  there,  wberebj 
the  said  boat  was  damaged,  broken  to  pieces,  and  spoiled,  and  the  said 
plaintiff  lost  the  whole  use,  profit  and  advantage  of  his  said  boatferi 
long  space  of  time,  to  wit,  be.  at,  fee.  (venue). — [Secotul  count  de 
asportatis,  as  ante,  869.] 
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TO  [Commencement  and  conchuion  inK.  B.  or  C.  F.  as  amUy  846  to  849.] 

'^frc***    ^^^  ^^^  ^^  ^^^  defendant  on,  be.  and  on  divers  other  days  and  times  (i), 

For  ires-    between  that  day  and   the  day  of  exhibiting  this  bill,  \or%fin  C.  P.  ''tbo 

pass  in       commencement  of  this  suit,"J  with  force  and  arms,  be.  broke  and  eotered 

dwelling-  g  certain  dwelling-house  of  the  said  plaintiff  situate  and   b^og  in  the  pa- 

breakLg    ^'^^  ^^ 1°  ^^  county  of"        '(^),  and  then  and  there  made  a  gnat 

open  noise  and  disturbance  therein,  and  stayed  and  continued  therein,  makiog 
^^^"^  such  noise  and  disturbance  for  a  long  space  of  time,  to  wit,  for  the  space 
goods  of  — —  days  then .  next  following,  and  then  and  there  forced  and  broke 
therein  open,  broke  to  pieces,  and  damaged  divers,  to  wit,  — ^  doors  (tt)  of  the 
^^''  said  plaintiff,  of  and  belonging  to  the  said  dwelling-house,  with  the  a(h 

purtenances,  and  broke  to  pieces,  damaged,  and  spoiled   divers,  to  wit, 

—  locks,  — •  staples,  and  hinges,  of  and  belonging  to  the  said 

doors  respectively,  and  wherewith  the  same  were  then   fastened,  and  of 
great  value,  to  wit,  of  the  value  of  £— *.     And  also  during  the  time  aibra* 
said,    to    wit,   on    the   said  — — —  day  of  — — --  with   force  and   arms,  be 
p964]    seized  and  took  divers  ^goods  and  chattels,  to  wit,  [describe  the  goodi, 
fyc.  as  in  trover^  ante,  835,]  of  the  said   plaintiff,  then  being  found  and 
being  in  the  said  dwelling-house,  and  being  of  great  value,  to  wit,  of  the 
value    of  £ —  and  carried  away  the  same,  and  converted  and  dispoMd 
The  dam-  thereof  to  his  own  use.     By  means  of  which  said  several  premues  the 
^^  said  plaintiff  and  his  family  were,  during  all  the  time  aforesaid,  not  only 

greatly  disturbed  and  annoyed  in  the  peaceable  possession  of  the  said 
dwelling-house  of  the  said  plaintiff,  but  also  the  said  plamtiff  was,  doiiog 
all  that  time,  hindered  and  prevented  from  carrying  on  and  transactio; 
therein  his  lawfiil  and  necessary  affiiirs  and  business,  to  wit,  at,  &c.  (vesae) 
aforesaid. — [Add  a  count  for  an  expulsion  ut  infra  if  applicabk  to  iis 
facts,  and  a  count  de  bonis  asportatis,  as  ante^  859  a,  as  to  the  uu  ^ 
which  see  1   T.  R.  479.-7  Moore,  259.] 

(r)  See  the  forma,  9  Wentw.  Index,  xr.        (t)  A  mifldesciiption  in  the  ritaatioB  rf 

ana  the  notes  to  the  form,  ante,  846  to  849.  the  house  would  he  Utsl,  mod  predndetbe 

The  trespasses  and  the  damages  are  to  be  phiintiff  from  recovering  on  the  fint  count 

stated  according  to  the  facts,  and  the  for-  for  any  injuries  committed  thereto  or  tlierfr- 

mal  points  to  be  attended  to,  are  as  ante,  in,   1    Moore,   161. — 2  Id.  687.— <  T9mA» 

860  note  e.    Sereral  counts  shotdd  not  be  639,  8.  C.    If  there  be  any  doubt  as  to  ths 

unnecessarily  introduced.     1  Bla.  Rep.  270.  situation  of  the  premises,  merely  stite  them 

(#)  See  forms,  9   Wentw.    106.    Where  to  be  *<  situate  in  the  county  of ." 

the  trespass  was  only  on  one  day  it  should        (m)  This  in  substance  charges  the  de* 

be  laid  accordingly,  2  Rich.  C.  P.  420 ;   and  fendant  with  breaking  open  an  oater  do«r 

see  ante,  846,  n.  m  860,  n.  ».      1  Saund.  and  if  he  plead  a  juatifioation,  it  miMt  W 

24  a.  taaied  aMat^Uagly,  «Hia  11  KoflNb  40. 
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Aod  also,  for  that  the  said  defendant  on,  be.  with  force  and  arms,  &c.       ^ 
broke  and  entered  a  certain  other  dwelling-house  of  the  said  plaintiff,  situ-    '^^^c.^' 
ate  in  the  county  aforesaid,  •and  then  and  there  ejected,  expelled,  put  out,  q^^^^^tq. 
and  amoved   the  said  plaintiff  and  his  family,  from  the  possession,  use,  oc-  a  oommon 
cupation,  and   enjoyment  of  the  said   last-mentioned  dwelling-house,  and  expulaioa 
kept  and  continued  them  so  ejected,  expelled,  put  out,  and  amoved  for  a  ^rMgei 
long  space  of  time,  to  wit,  from  thence  hitherto  ;  whereby  the  said  plain-    *-        ^ 
tiff,  for  and  during  all  that  time,  lost  and  was  deprived  of  the  use  and  be- 
nefit of  his  said  last-men i ion ed  JvVb:ll::i^-house,  to  wit,  at,  be.  (venue) 
aforesaid. 

[  Commencement  and  conclusion  in  K.  B,  or  C.  P.  as  ante,  846  to  849.]  On  the 
For  that  after  the  making  of  a  certain   act  of  parliament,  made  at  a  par-  ^^^  ^^^ 
liament  holden  at  Westminster,  in   the  county  of  Middlesex,  in  the  reign  9»fora 
of  Henry   the  Sixth,  late  king  of  England,  intituled,  "  The  duty  of  jus-  ^^^^^ 
tices  of  peace,  where  land  is  entered  upon  or  detained  with  force,"  and  at  det^er 
the  time, of  the  committing  of  the  grievances  by  the  said  defendant  as  (')• 
hereinafter  next  mentioned,  the  said   plaintiff  was  seised   (that  is  to  say) 
in   his  demense  as  of  fee  (y),  of  and  in  a  certain   dwelling-house   [^'  or 
close,"  according  to  the  facty]  with  the  appurtenances,  situate  in  the  pa- 
rish of in  the  county  of ,  and  the  said  plaintiff  being  so  seised 

thereof,  the  said  defendant  not  regarding  the  said  Statute,  heretofore,  and 
after  the  making  of  the  said  Statute,  and  whilst  the  said  plaintiff  was  so 
seised,  to  wit,  on,  be.  with  force  aiid  arms,  be.  broke  and  emered  the 
said  messuage,  [or '^  close,"  ^c.j  of  the  said  plaintiff,  and  then  and  there 
in  a  forcible  manner  put  out  and  disseised  the  said  plaintiff  thereof,  and 
in  a  forcible  manner,  and  wiih  a  strong  hand,  kept  and  continued  the  said 
plaintiff  so  put  out  and  disseised  (or  a  long  space  of  time,  to  wit,  from 
thence  hitherto,  and,  be. — [Here  several  trespasses  on  the  land  at  com- 
mon  law  were  stated,  but  it  was  thought  that  they  ought  to  be  omitted,  on 
the  ground  that  treble  damages  cannot  be  given  under  the  Statute  for  any 
damage  subsequent  to  the  forcible  entry  ;  a  third  count,  however,  was  add' 
ed,  to  enable  the  plaintiff  to  try  that  point.  It  was  also  thought  that  the 
action  for  a  forcible  entry  can  only  be  supported  by  a  freeholder,  which 
opinion  is  confirmed  by  the  recent  case  in  8  B,  fy  Cres.  409.] — By  means 
whereof  th%  said  plaintiff,  for  and  during  the  time  aforesaid,  lost  and  was 
deprived  of  the  profits,  benefits,  and  advantages  *which  might  and  other-  r<»g6gl 
wise  would  have  arisen  and  accrued  to  him  from  the  possession,  use,  occu- 
pation, and  enjoyment  of  his  said  messuage,  to  wit,  at,  be.  (venue)  afore- 
said. And  other  wrongs  to  the  said  plaintiff  then  and  there  did,  in  con- 
tempt of,  and  against  the  peace  of  our  said  lord  tlie  king,  and  to  the  great 
damage  of  the  said  plaintiff,  and  against  the  form  of  the  Statute  in  such 
case  made  and  provided. 

(te)  The  action  of  trespass  to  leooTer  da-  very  -violent  nature.    This  count  can  only 

maj;e8  for  an  ouster  is  usually  adopted,  in-  be  supported  by  a  freeholder,  8  B.  &  C. 

stead  of  an  action  of  ejejtment,  where  the  409.    The  plaintiff  gets  treble  damages  and 

plaintiff's  title  is  doubtful,   or  where  the  treble  costs,  2  Inst.  ^89. — 10  Rep.  115  b. — 

term  has  expired  since  the  ouster,  or  is  like-  1  Ventr.  22.    In  Hardr.  162,  it  is  sail  the 

ly  to  expire  beibre  the  action  is  commenced,  plaintiff  gets  no  costs,  Md  quer^>    See  Bum* 

(jr)  See  forms,  9  Wentw.  Index,    xxiv.  J.  23th  ed.  title  **  Forcible  Entry" 
Co.  £at.  45  a.    The  counts  for  a  forcible        (y)  That  this  is  necessary  to  support  this 

entry  should  only  be  inserted  in  cases  of  a  count,  see  8  B.  &  C.  409. 

Vol.  n.  89 


8#9.  DECLABATIOVa  IN   TRESPASS. 

«9.  Aod  alsoy  fi>t  that  the  said  defendant  after  the  making  of  the  said  act 

^^£o^    of  parliament,  to  wit,  on,  &.c.  aforesaid,  with  force  and  arms,  Slc.  and 

Seeond      ^^  Strong  hand,  and  against  the  form  of  the  Statute  in  such  case  made 

count,  on  and  provided,  broke  and  entered  a  certain  other  messuage   [or  close,]  of 

P^^^^^  the  said  plaintiff,  situate,  be.  and  then  and  there  in  a  forcible  manner  pat 

(•).  out,  disseised,  dispossessed,  and  expelled  the  said  plaintiff  therefrom,  and 

in  a  ibrcible  manner,  and  with  a  strong  hand,  kept  and  continued  him  the 

said  plaintiff  so  put  out,  disseised,  dispossessed,  and  expelled  thereCrom 

for  a  long  space  of  time,  to  wit,  from  thence  hitherto.     By  means,  be. 

as  in  the  first  count  to  the  end.     Add  a  count  for  trespass .  at  comnum 

iWy  and  for  a  common  expulsion,  as  ante,  864,  5.] 


£ 


TO  liAiTD,       [Commencement  and  conclusion  in  K.  B,  or  C.  P.  €u  ante,  846,  to  849.] 

^^'       ^-For  that  the  said  defendant,  on,  &c.  and  on  divers  other  days  and  times 

For  tjTM-    between    that   day  and  the  day  of  exhibiting  this  bill,  [or  if  in   C.  P. 

doaes,        '^before  the  commencement  of   this    suit,"]    with   force    and    arms,  kc 

breaking    broke  and  entered  divers,  to  wit, closes  of  the  said  plaintiff,  situate 

^d^loc^  in  the  parish  of in   the  county  of (6),  then  and  there  forced 

with  cattle  and  broke  open,  broke  to  pieces,  damaged  and  spoUed   divers,   to  wit, 

®**"*8        gates  of  the  said  plaintiff  of  great  value,  to  wit,  of  the  value  of 

^^L^th    ^ —  ^h^Q  standing  and  being  in   the  said  closes,  and  the  locks,  staples, 

carta,  da-    and  hinges,  to  wit, locks, staples,  and  hinges  of  the  said  plain- 

°"*"^  ,  tiff,  of  great  value,  to  wit,  of  the  value  of  £ —  respectively  affixed  to  the 
aubvert-  said  gates,  and  with  which  the  same  were  then  respectively  locked  and 
ing  soil,  fastened,  and  with  feet  in  walking  trod  down,  trampled  upon,  consumed, 
do^m\nd  ^^^  spoiled  the  grass  and  corn  of  the  said  plaintiff,  of  great  value,  to  wit, 
cairjing  of  the  value  of  £ —  there  then  growing  and  being,  and  with  cattle,  to 
away  hay  ^l^  horses,  mares,  geldings,  cows,  oxen,  and  sheep,  eat  up  and  depastured 
cutter"*  the  grass  and  com  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the  value 
down  of  £ —  then  growing  and  being  in  the  said  closes,  and  with  divers  other 
treea,  and  horses,  mares,  geldings,  sheep,  and  cattle,  and  *also  with  the  wheels  of 
^Pay^e  divers  carts,  waggons,  and  other  carriages,  crushed,  damaged,  and  spoiled 
wood,  da-  other  the  grass  and  corn  of  the  said  plaintiff,  of  great  value,  to  wit,  of 
J|"^|^  the  value  of  £ —  there  then  also  growing  and  being,  and  with  die  feet  of 
and  filling  the  said  horses,  mares,  and  geldings,  and  with  the  wheels  of  tlie  said  carti, 
up  ditch-  waggons,  and  other  carriages,  tore  up,  subverted,  damaged  and  spoiled 
^^j^j^®^"  the  earth  and  soil  of  the  closes  ;  and  also  then  and  there  mowed  and 
ing  the  cut  down  the  grass  and  corn  of  the  said  plaintiff  then  growing  in  the  said 
h^S^**^  closes,  and  then  and  there  seised,  took,  and  carried  away  the  hay  and  corn, 

&c.  (ay/*  ^  ^*^> cart  loads  of  hay,  and   cart  loads  of  corn  of  tlie  said 

[•867]  plaintiff,  of  great  value,  to  wit,  of  tlie  value  of  £ —  off  and  from  the  said 
closes,  and  converted  and  disposed  thereof  to  their  own  use ;  and  also 
then  and  there  cut  down,  prostrated,  and  destroyed  the  trees  and  under- 
wood,  to  wit,  oaks,   ash  trees, ehns,  &c.  [according  to 

(«)    See  the  fonn,  Co.  Ent.  46  a.    The  421.— Plead.  Ass.  76,  897,  488,  490, 1,  ^97, 

form  of  a  second  count  on  the  plaintiff's  502.     As  to  the  costs,  see  7  East,  S2d.— 

possession  as  tenant  from  year  to  year,  was  Tidd,  9th  edit.  963,  &c.     The  trespasses 

inserted  in  prior  editions  of  this  work,  but  should  always  be  described  aocordiag  to 

the  case  in  8  B.  &  C.  409,  shows  that  this  the  fact,  and  in  the  order  in  which  they  oc- 

action  ia  not  maintainable  except  by  a  free-  curred. 

^  holder.  (6)  It  is  in  general  advisable  to  set  out 

(a)  Obaerre  the  notes  to  the  forms,  ante,  the  abuttals,  or  names  of  the  doses,  when 

848  to  849,  and  the  SoaoB,  po«t-*9  Wentw.  they  can  be  asoertained    with  certaiBty. 

Index.  XT.,  &c. — 1  Bich.  C.  P.  183.— 2  Id.  See  the  next  form. 


TO    REAL  WdFERrt.  %!♦ 

the  fact]  and  other  trees,  and  acres  of  the  undelrwood  of  the  ^  ^^^^^ 

said  plaintiff  of  great  value,  to  wit,  of  the  value  of  — I.  and  the  timber,         ^ 

wood,  branches,  and  bushes   thereof,  conning  and   arising,  to   wit,  

loads  of  limber,  cart  loads  of  wood,  cart  loads  of  branches, 

and cart  loads  of  bushes,  of  the  said  plaintiff,  of  great  value,  to  wit, 

of  the  value  of  — L  took  and  carried  away,  and  converted  and  disposed 
thereof  to  his  own  use ;  and  also  then   and  there  broke  down,  prostrated, 

and  destroyed  a  great  part,  to  wit, perches  of  the  hedges,  and 

perches  of  the  fences  of  the  said  plaintiff,  of  and  belonging  to  the  said 
closes  respectively,  and  also  then   and  there  cast  and  threw  divers  large 

quantities  of  earth,  stones,  and  rubbish,  into  divers,  to  wit, ditches 

of  the  said  plaintiff,  of  and  belonging  to  the  said  closes  respectively,  and 
thereby  and  therewith  then  and  there  choked  and  filled  up  the  same ;  and 
also  then  and  there  put,  placed,  and  erected,  and  caused  to  be  put,  placed, 

and  erected,  divers,  to  wit, shambles, stalls, booths,  and 

tables,  in  and  upon  the  said  closes,  and  kept  and  continued  the  said 

shambles,  stalls,  booths,  and  tables  so  there  put,  placed,  and  erected, 
without  the  leave  or  license,  and  against  the  will  of  the  said  plaintiff,  for 

a  long  space  of  time,  to  wit,  from  the  said  day  of in  the  year 

aforesaid  hitherto ;  and  thereby  and  therewith,  during  all  the  time  afore- 
said, greatly  incumbered  the  said  closes  respectively,  and  hindered  and 
prevented  the  said  plaintiff  fixjm  having  the  use,  benefit,  and  enjoyment 
thereof,  in  so  large  and  ample  a  manner  as  he  might  and  otherwise  *would  [•SGS] 
have  done,  to  wit,  at,  &c.  (venue)  aforesaid.  [  Where  there  has  been  an 
expulsion^  a  count  should  be  added,  as  ante,  864  ;  and  where  there  has 
been  a  rernoval  of  property  severed  from  the  realty,  a  count  de  bonis  as- 
portatis  should  be  added,  as  ante,  859  a,] 

For  that  the  said   defendant,  on,  &c.  and  on  divers  other  days  and  Thelikt^ 
times  between  that  day  and  the  day  of  exhibiting  this  bill,  [or  if  in  C,  ■ettingout 
P.  "  before  the  commencement  of  •this  suit,"]  with  force  and  arms,  8cc.  of\he"* 

broke  and  entered  a  certain  close  of  the  said  plaintiff,  called situate  close  or  its 

and  being  in   the  parish  of in   the  county  of [or  if  it  be  de-  *^^**»^ 

scribed  by  abuttals  (d)  omit  the  name  of  the  close,  and  state  the  abuttals,    liQQgi 
according  to  the  facts,  and  which  may  be  as  follows :]  abutting  towards  the 
east,  on  a  certain  close  in  the  possession  of  E.  F. ;  towards  the  west,  on 

a  certain  field  called  ;  towards  the  north,  on,  &c. ;    and  towards 

the  south,  on,  &c.  and  then  and  there,  he. — [Describe  the  trespasses 
according  to  the  fact,  which  may  be  as  in  the  former  precedent,] 

« 

[Commencement  and  conclusion  in  K.  B.  or  C  P.  as  ante,  846  to  849.]  For  cut- 

tins  down 
andcarry- 

(f)  In  order  to  avoid  the  necessity  for  a  1436.     As  to  what  rariance,   see  Koscoe,  ^  away 

new  assignment,    in    ease   the    defendant  308,  9. — 1  Moore,  161. — 2  Campb.  4. — ^Plea  trees  (»). 

should  plead  Liberum  tenemeiUwn^  it  is  fre-  thereto,  11  East,  51. — See  2  Bing.  49,  50. 

queatly  advisable  to  state  the  name  of  the  (d)  See  as  to  proof  of  abuUalSf   Bui.  N. 

close,  or  its  abuttals  ;  see  1  Saund.  299,  a,  P.  89.-2  Rol.  Ab.  678.— 1  Taunt.  495. 

b,  c.— 2  Bla.  Hep.   1089.— 2  D.  &  R.  719.—  (e)  It  is  usual,  where  facts  will  support 

Ante,  voL  L  pages  439,  465 ;  but  in  this  case  the  allegation,  to  declare  as  well  for  the 

care  must  be  taken  that  the  description  cor-  trespass  on  the  close,  as  for  cutting  down 

respond  precisely  vriih,  the  facts,  for  other-  the  trees,  (see  a  form,   2  Rich.  C.  F.  425, 

wise  the  plaintiif  may  be  nonsuited  on  this  but  the  title  is  there  improperly  stated,^  but 

count,  1  T.  R.  479.    BuL  N.    F.  89. — 1  where  the  land  has  been  demised,  and  the 

Taunt.  495.-2  RoU.  678.-2  Stark.  Bvid.  trees  were  ezoepted  in  the  lease,  the  abore 


869  DECLARATIONS  IN  TRESPASS. 

TO  LAxiH  For  that  the  said  defendant  on,  8z;c.  and  on  divers  other  days  and  tiroes 
between  that  day  and  the  day  of  exhibiting  this  bill,  with  force  and  arms, 
&c.   to  wit,  at,  &c.  felled,  cut  down,  prostrated,  and  destroyed  the  trees 

and  pollards,  to  wit,  oaks, ash  trees, elms, other 

trees,  and  pollards  of  the  said  plaintiff,  of  great  value,  to  wit,  of  the 

value  of  £ —  then  growing  and  being  in  and  upon  certain  lands  there 
situate,  and  took  and  carried  away  the  same,  and  converted  and  disposed 
thereof  to  his  own  use. — [Add  a  count  for  carrying  away  trees  generally, 
as  ante,  868,  note  (e).J 

Forbreak-  For  that  the  said  defendant,  on,  be.  with  force  and  arms,  &c.  broke 
u^UvJns  '"^  entered  a  certain  close,  called,  &c.  situate,  be.  and  then  and  lliere 
quantities  put,  placed,  and  laid,  and  caused   and   procured  to  be  put,  placed,  aod 

<rf  wood     ijid^  clivers  large  quantities  of  wood,  to  wit,  cart-loads  of  wood  in 

wMch  t'Le  ^"^  "P^"  ^^^  ^^'^  close,  and  kept  and  continued  the  said  wood,  so  thi*re 
close  put.  pl.'iced,  and  laid,  without  tlie  leave  or  license,  and  against  the  will 

was  great-  ^f  ^^^  <i<(y^\  plaintiff,  for  a  long  •space  of  time,  to  wit,  from  the  respective 
l^red.  '  times  of  putting,  placing,  and  laying  the  same  as  aforesaid,  until  the  coin- 
[*870]  mencement  of  this  suit,  and  thereby  and  therewith,  for  and  during  those 
respective  times,  greatly  incumbered  the  said  close,  and  hindered  and  pre- 
vented the  said  plaintiff  from  having  the  use,  benefit,  and  enjoyment 
thereof,  to  wit,  at,  &lc.  (venue), — [Second  count  for  an  exptJsion,  as  ante, 
864.J 

For  di^'  For  that  the  said  defendant,  on,  &c.  with  force  and  arms,  &c.  broke 
oMil^min  ^^^  entered  a  certain  coal-mine  or  vein  of  coals  of  the  said  plaintiff  sifu- 
and  carry-  ate,  &6C.  and  dug  out  of  the  said  coal-mine  or  vein  of  coals,  of  the  said 
ing  away  plaintiff,  divers  large  quantities  of  coals,  to  wit,  &c.  of  the  said  plaintiff, 
therefrom.  ^^  gr^at  value  there  then  found  and  being,  and  took  and  carried  away  the 

same,  and  converted  and  disposed  thereof  to  his  own  use. — [Second  count 

de  bonis  asportatis,  as  ante,  859  a,] 

For  dig-  For  that  the  said  defendant,  on,  &c.  with  force  and  arms,  &c.  broke 
(P^  and  entered  the  close  of  the  said  plaintiff,  to  wit,  at,  ^c.    (venue)  and 

xsiaiag       ^^^  a^^  there,  with  shovels,  pick-axi'>;,  and  other  iron  instruments,  dug  up, 

ore,  and     turned,  and  subverted,  the  earth   ard  soil,  to  wit, acres  of  earth  and 

**^"^t^*  soil  of  the  said  close  of  the  said   plaintiff,  and  then  and  there  dug,  made, 

ing  it  to     and  sunk,  divers  mines,   pits,  shafts,  and  holes,  to  wit, mines,- 

his  own     pits, shafts,  and holes,   of  great   breadth  and    depth,   to  ^K 

^^  each  of  the  breadth  of feet,  and  of  the  depth  of feet,  in  the  said 

close  of  the  said  plaintiff  there,  and  from  and  out  of  the  said  mines,  pit^^ 
shafts,  and  holes,  so  dug,  made  and  sunk  as  aforesaid,  then  and  there 
raised,  dug,  and  got  divers  large  quantities  of  earth,  soil,  stones,  lead  ore, 
copper  ore,  lapis  caliminaris,  and  other  ore  of  the  said  plaintiff,  to « it, 
&LC.  there  then  being,  of  great  value,  to  wit,  of  the  value  of  £ — ,  and 
the  same  so  raised,  dug,  and  got,  from  and  out  of  the  said  mines,  pits,  sbaAs, 
and  holes,  he  the  said  defendant  then  and  there  seized,  took,  and  carried 
away,  and  converted  to  his  own  use,  to  wit,  at,  he.  (venue)  aforesaid. 
— [Second  count  de  bonis  asportatis,  as  ante,  859  a.] 

count  is  moat  pro-^er,  1  Saund.  322,  n.  5. —    the  exception,  see  10  Eajit,  316* 
7  T.  H.  13.    Vhat  treea  are  included  in 


TO   EEAL  mOPERTT.  871 

[Commencement  and  conclusion  in  K.  B.  or  C.  P.  at  antey  846  to  849.]  voBinsm 
For  that  the  said  defendant,  heretofore,  to  wit,  on,  &c.  (g)  with  force  and  ^*^""' 

arms,  be.  broke  and  entered messuages,  iic.   [the  premises  are  usiP'  tion  in 

alljf  described  as  in  the  declaration  in  ejectment  in  which  judgment  was  tre8^>as8 

obtained]  of  the  said  plaintiff*,  situate  in  the  parish  of ,  in  the  county  ^^^^Jf**^ 

of ,  and  ejected,  expelled,  put  out  and  amoved  the  said  plaintiff*  from  after  a*  re- 

bis   possession  and  occupation   thereof,  and  kept  and  continued  him  so  ex-  coyeryin 

pelled  and  amoved   for  a  long  space  of  time,  to  wit,  fi-om  the  day  and  year  •J?^'"*®'^^ 

aforesaid,  until  and  upon,  &lc.  [the  day  on  which  possession  was  obtained] 

and  during  that  time  took,  and  had  and  received,  to  the  use  of  him  the 

said   defendant,  all   the  issues  and  profits  of  the  said  tenements,  being  of 

great  yearly   value,  to  wit,  of  the   yearly  value  of  £ — .     Whereby   the  Damage 

said  plaintitT,  during  all   the  time  aforesaid,  not  only  lost  the  issues  and  (A). 

profits  of  the  said  tenements,  with   the  appurtenances,  but  was  deprived  of 

the  use  and  means  of  cultivating  *the  same,  and   was  forced   and  obliged    r*872] 

to,  and  did  necessarily  lay  out  and  expend  divers  large  sums  of  money, 

amounting  in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  £ — , 

in   and  about  the  recovering  of  the   possession  of  the  said  tenements,  with 

the  appurtenances,  to  wit,  at,  &(c.  (venue)  aforesaid.     And  other  wrongs, 

&LC. — [  Conclusion  in  the  K.  B,  or  C  P.  as  ante^  846  to  849.J 

For  that  the  said   defendant,  on,  be.  with   force  and  arms,  be.  broke  fo&  hunt- 
and   entered,  with   hounds  and  other  dogs  •the  closes,  to  wit,  one  close    ^^^^^* 
called,  fee.  one  other  close  called,  &tc.  of  the  said   plaintiff*,  at,  fcc.  (re-  ^*^'^f®*^" 
nue)  and  with   his   feet  in   walking,  and  with  the  feet  of  the  said  hounds  tiif 'b  close 
and  other  dogs,  trod   down,  consumed  and   spoiled  the  grass  and  corn,  to  ^^th  a 
wit,  wheat  and   oats  of  the  said   plaintiff*,  of  the  value  of  £ —  there  then  ^^^^ 

growing,  and   the  tame  deer,  to   wit, tame  deer  of  the  said   plain-  and  hont- 

titf,  of  the  value  of  £ —  there  then  being  in  the  said  closes,  with  the  said  "*8  ^, 
hounds  and  other  dogs  hunted,  chased,  and  pursued,  insomuch   that  one  \aiXSmz 
of  the  said  dci^rs  of  the  said   plaintiff*,  of  the  value  of  £—  was  then  and  one,  and 
there  seized,  caught,  destroyed,  and   killed,  and  thereby  wholly  lost  to  the  ^^jjjf 
said  plaintiff*,  and  the  oiher  of  the  said   deer  was  then  and   there  thereby  out  of  the 
greatly  terrifiad  and  aff*righted,   and  ran   away  from   the  said  closes,  and  closes, 
wandered  and  strayed   thereout  to  places  unknown,  and  at  a  great  dis-  Zi^^^ 
tance,  and   became  very  much  injured,  weakened,  hurt,  depreciated,  and  was  put  to 
lessened  in  value  ;  and  the  said   plaintifff  was  put  to  much  labor,  trouble,  exp«wein 
costs,  and  expenses,  in   and  about  the  seeking  for,  finding,  and  recovering  ixigj?"^" 
the    said  last-mentioned  deer,  to  wit,  at,  &c.  {venue)  aforesaid.     [Second    [•874] 
county  for    chasing  deer  in    the   plaintiff^ s  possession,  generally ;  third 
count,  for  converting  deer  in  plaintiff^ s  possession.] 

(/)  See  the  precedents'  in  Kun.  Ejectm.  the  time  of  entry,   and  continuance  of  the 

2d  edit.  (1819.) — 2  Rich.  C.  P.  440. — Plead,  expulsion,  will  be  aided  after  a  judgment 

A.  503.     As  to  this  action  in  general,  and  by  default,  or  on  general  demurrer,  13  £a8t» 

the  parties  by  and  against  whom  it  may  be  407.    Plaintiff,  by  statute  of  Limitations,  if 

brought,  see  fully,  ante,  vol.  i.  p.  222  to  226.  pleaded,  cannot  recover  beyond  six  years 

(y)  Thii  is  usually  the  day  of  the  ouster  of  profits,  Bui.  N.  P.  88. 
laid  in  the   declaration   in  ejejtment,  but        (A)  In  this  action  the  plaintiff  may  reco- 

where  the  plaintiff's  right  of  possession,  ver  in  damages  the  value  of  the  occupation 

and  the  defendant's  unlawful  entry,  were  of  the  premises,  together  Tvith  the  costs  of 

anterior  to  that  time,  it  is  advisable  to  state  the  action  of  ejectment,  and  if  any  particu- 

the  time  according  to  the  fact.    The  orais-  lar  damage,  waste,  or  injury  to  the  premi- 

sion  of  the  statwnent  in  the  declaration  of  sea  were  committed  by  the  defendant,  it 
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wtLYisn-       [Commencement  in  K.  JR.,  C.  P.,  or  ExchequtTy  as  ante,  846  to  849; 

nro,  &c.  ^^  i^cnt£€  w  foca/.]— For  that  the  said  defendant,  on,  &c.  and   on  divers 

count,  for  o^her  days  and  times  between  that  day  and  the  day  of  exhibiting  this 

fishing  in  bill,  [or  if  in  C.  P.  "  before  the  commencement  of  this  suit,"]  with  force 

plaintiff's  j^pj  arms,  &c.  broke  and  entered  the  close  of  the  said  plaintiff,  covered 

ClO0€  COV"  • 

ered  with   with   water  (w),  situate   and  being  in  the  parish   of in  the  county  of 

water  (/).   and  then   and   there  fished  in  the  said  close  for  fish,  and  the  fish,  lo 

[•875]    wit  (n), salmon,  trout,* pike,  carp, tench, 

perch, roach,  and    eels,  of   the  said  plaintiff   (o),  of  great 

value,  to  wit,  of  the  value  of  £ —  there  then  found  and  being,  caught, 
and  took,  and  carried  away,  and  converted  and  disposed  thereof  to  his 
Second  own  use.  And  also  for  that  the  said  defendant  on  the  day  and  year  fiist 
fi^h^*  ^'^^  aforesaid,  and  divers  other  days  and  limes,  between  that  day  and  the 
plaintuf's  day  of  exhibiting  this  bill,  [or  if  in  C.  P.  "  before  the  commenceraent 
seTeral       of  this  suit,"]   with  force  and  arms,  &c.  broke  and  entered    the  several 

(p)^       fishery  of  the  said   plaintiff,  in  a  certain  river  called situate  in  the 

parish  of in   the  county  of and  then  and  there  fished  m  the 

said  fishery  for  fish,  and  the  fish,  to  wit,  &.c.  [enumerate  as  in  preceding 
form  (o)  of  the  said   plaintiff,  thene  then  found  and   being,  of  great  value, 
Third        to  wit,  of  the  value  of  £ —  caught,  took,  and  carried  away,  and  convert- 
ShSiir^*''  ed  and   disposed  thereof  to  his  own  use.     And  also   for  that    the  said  de- 
plainSr's  fendant,  on,  &c.  and  on  divers  other  days  and   times  between   that  day 
'/reofish-     and  the  day  of  exhibiting  this  bill,  [or  if  in    C,  P.   "before  the  com- 
^^  ^^^'      mencement  of  this  suit,"]  with   force  and   arms,  fcc.  in  the  free  fishery  of 
the  said   plaintiff  in  the   parish  aforesaid,  in   the  county  aforesaid,  fished, 
and  the  fish,  to  wit,  fee.  [as  in  the  form,  ante,  847,]  there  and  then  found 
and  being,  of  great  value,  to  wit,  of  the  value  of  £ —  caught,  took,  and 
Fourth      carried  away,  and  converted  and  disposed   thereof  to  his  own  use.    And 
catchhig     Also  for  that  the  said   defendant,  on,  fee.  aforesaid,  and  on    divers  other 
plaintiff's  days  and  times  between  that  day  and   the  day  of  exhibiting   this  bill,  [or 
raUy?^'^*"  t/*  in  C.   P.  "  before  the  commencement  of  this  suit,"]   with   force  and 
arms,  &;c.  to  wit,  at,  &c.  (venue)  aforesaid,  took  and  carried  away  other 
the  dead  fish,  to  wit,  &c.  [as  in  the  form,  ante,  847,]  of  the  said  plaintiff, 
there  then  found  and  being,  of  great  value,  to  wit,  of  the  value  of  £ — 
and  converted  and  disposed  thereof  to  his  own  use,  to  wit,  at,  &c.  (yenite) 
aforesaid. — [Conclusion  in  the  K.  B.,  or   C.  P.,  as  ante,  846  to  849.] 

should  be  stated  specially,  and  such  state-  (n)    Insert  a  sufficient  number  of  eieh 

ment  may  be  as  in  the  precedent,  ante,  866,  description  of  fish  that  may  probably  have 

8i37;  and  8CC  further  as  to  what  damage  is  been  taken.     As   to  the  statement  of  the 

recoverable,  ante,  vol.  i.  p.  226.  number,  see  ante,  873,  n.  (»). 

(/)    See  forms,  9   Went.  Index,  xxiv.—  (o)  As  to  the  allegation  of  the  property 

Chitty's  Game  Law,   AppendLx,  159  ;  and  in  the  fish,  see  ante,  873,  n.  (6),  and  Cro. 

for  fishing  in  an  oyster  fishery,  id.  161 ;  and  Car.  553.— LU.  Ent.  449. 

see  form  in  2  Hen.   Bla.    182.— 1  Campb.  (/»)  See  a  different  form,  LiL  Ent.  449. 

309.     As  to  the  law,  see  Com.  Dig.  Piscary.  \q)  But  see  ante,  873,  n.  («). 

—Co.  Lit.  122  a,  note  7.  2  Bl.  Com.  89.—  (r)  It  is  doubtful  whether  trespass  Ifes 

2  Salk.   637.-4  T.  R.  437.     As  the  owner  for  fishing  in  a  free  fishery,  and  therefore  a 

of  the  soil  is  prima  f curie  entitled    to  the  verdict  should  not  be  taken  unnccesMnly 

fishery  therein,  it  is  fre:iuently  advisable  to  on  this  count,  Co.  Lit.  127  b.  notes  to  122  a, 

insert  this  count,  Co.  Lit.  126^  b,  n.  1.  n.  7.-2  Bla.  Com.  89.-2  Salk.  637.-Fiti. 

(m)  This  is  the  mode  of  describing  the  N.  B.  88.— In  3  Mod.  97.  Lil.  Ent.  419,  it 

nght  to  a  pond,   &c.  where  the  plaintiff  is  was  held  bad  after  verdict,  but  see  Carth. 

entitled  to  the  hmd  under  the  water,  Co.  283.- In  2  H.  Bla.    182,  no  objection  iras 

Lit.  4  b.— Yelv.  148.  tak«i  on  this  count,  andaee  6  Bae.  Ah.  «W. 
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•Vm.  DECLARATIONS  IN  EJECTMENT. 

In  the  King^s  Bench,  (or  "  Common  Pleas.^^)  Be^^lara- 

Term,  —  WiU.  4  (0-        ^oj',^ 

00  C^  w*^')     Richard  Roe  (w)  was  attached  to  answer  John  ^k"b^ 

Doe  (w)  oi  a  plea,  wherefore  he  the  said  Richard  Roe,  with  force  and  or  C.  P.* 
arms,  Sic.   entered  into   [here  foUowi  the  statement  of  the  premises,  for  the  onasingW 
recovery    of  which  the  action  is  brought.     The  pleader   will  select  such  r,^^^ 
parts  of  *the  following  descriptions  as  may  be  applicable  to  his  case,  in-    [*878] 
serting  a  sufficient  nusnber  of  houses,  acres,  fyc,  to  cover  the  real  quantity, 
and  will  take  care  not  to  adopt  the  term  "  tenement,"  (x)  or  other  imr 

proper  description  of  the  premises, \  the  manor  of in    the  county  of  A  manor 

containing  divers,    to  wit,  '  messuages,  acres    of  arable  (y)* 

(«)  In  K.  B.  it  is  most  usual  to  proceed  to  mistake  in  stating  two  different  names, 

in  ejectment  by  declaration  on  a  supposed  viz.  the  t^natU  was  attached  to  answer,  and 

origifuU  ttrit,   Adams,  2d  ed.  180.     See  the  afterwards  using  the  name  "  Kichard  Koe," 

form  in  K.  B.  by  bill,  jpost,  886  ;  and  see  see  1  Chit.  Hep.  573  a.' 
forms  in   C.   P.  on  single  and  double  dc-        (j:)  For  what  an  ejectment  will  lie,  and 

mises,  1  Rich.  C.  P.  306  to  310.     2  Id.  309,  what  is  a  sufficient  description,  see  Kunn. 

313.     As  to  the  amendment  of  declaration  in  Ejectment,  2d  edit.  (1819). — Selw.  N.  P.  4th 

ejectment,  see  Tidd's  Prac.  9th  edit.  1206,  7.  edit.  663,  683.— Adams*  Ejectment,  1st  ed. 

{t)  Though  we  have  seen,  that  in  gene-  21  to  36.— Harr.  LandL  &  Ten.  788  to  794. 
ral  a  declaration  must  not  be  intituled  of  a  — 1  C.  &  P.  123.— In  2  C.  &  P.  430,  it  was 
term  anterior  to  the  cause  of  action,  (ante,  12  held,  that  an  ejectment  does  not  lie  for  dotter 
note  (a),  yet  in  ejectment  it  is  otherwise,  before  it  has  been  assigned.  The  term 
and  the  demise  and  ouster  are  frequently  "  tefiement'*  is  improper,  because  ejectment 
laid  after  the  term  of  which  the  declaration  in  general  lies  only  for  corparetU  heredita* 
against  the  casual  ejector  is  intituled,  and  ments,  and  the  term  "  tenement*'  includes 
no  objection  can  be  taken,  because  the  no-  incorporeal  estates,  2  Bla.  Com.  17  ;  and  an 
minal  defendant  cannot  demur,  and  the  real  ejectment  for  a  messuage  and  tenement  was 
defendant,  if  he  appear,  must,  by  the  terms  holden  bad  after  venUct,  1  East,  441. — 2 
of  the  consent  rule,  accept  a  declaration  Stra.  191. — Sed  vide  1  T.  R.  11. — 2  Saund. 
against  himself  of  the  subsequent  term,  and  44,  n.  3.  But  notinithstanding  this,  the  de- 
plead  only  the  general  issue.  See  1  Rich,  fendant  will  not  in  general  be  able  to  take 
C.  P.  311. — Adams,  2d  edit.  181,  2. — See  1  advantage  of  such  an  error  in  description,  for 
Yentr.  135. — The  omission  of  stating  a  term  the  court  w^ill  give  leave  to  the  plaintiff, 
Ib  immaterial,  Adams,  2  ed.  181,  2. — Tidd,  after  verdict  in  ejectment,  for  a  messuage 
9th  edit.  1204. — See  1  Ventr.  135.  Xo  ad-  and  tenement,  to  enter  the  verdict  accord- 
vantage  can  be  taken,  though  entitled  of  a  ing  to  the  judges'  notes,  for  the  messuage 
wrong  term,  provided  the  tenant  has  suffi-  omy  (pending  a  rule  nisi  to  arrest  the  judg- 
cient  notice  given  to  him  to  appear. — 2  Chit,  ment  for  uncertainty)  without  obliging  the 
Rep.  172.— Tidd,  9th  edit.  l204.Sed  vide  lessor  of  the  plaintiff  to  release  the  da- 
Bames,  186.  In  proceeding  under  the  1  WiU.  mages,  1  East,  441. — 8  Id.  357;  and  in  a 
4.  c.  70.  s.  35,  in  ejectment  by  landlord  against  late  case,  where  judgment  in  ejectment  for 
tenant,  where  the  tenancy  expires,  or  the  a  messuage  and  tenement  was  entered  up 
right  of  entry  accrues  in  or  after  Hilary  or  generally  for  the  plaintiff,  it  was  held  no 
Trinity  Terms,  the  declaration  must  be  en-  ground  for  reversal  on  error,  8  B.  &  C.  70 ; 
titled  specially,  and  see  the  form,  post,  882.  and  see  1  M.  &  P.  330.     So,  an  ejectment 

(u)  The  venue  is   local,  and  even  after  will  not  lie  for  a  close,  11  Rep.  66. — Cro. 

verdict,  if  the  venue  were  laid  in  a  wrong  Jac.  435,  &c.    But  if  other  words  be  add- 

county,  it  would  be  doubtful  whether  the  ed,  rendering  the  description  certain,  as  to 

plaintiff  could   obtain  possession,  7   T.   R.  the  property  being  an  incorporated  heredita- 

588.  ment,  it  will  be  suflUcient,  see  3  Mod.  98. — 

(w)  Any  names  may  be  adopted  for  these  Cowp.  349.— Cro.  Jac.  435.     A  church  or 

nominal  parties,   but   the  common   names,  chapel  must  be  described   as  a  messuage, 

John  Doe,  for  the  supposed  plaintiff,  and  11  Rep.  26  a. — Esp.  N.  P.  528. — Sty.  101. — 

Richard  Roe,  for  the  casual  ejector  are  pre-  Salk.  256. — In.  8  East,  356,  the  court  gave 

ferable.    Though  usual,  it  is  not  necessary  leave  to  amend ;  and  see  Adams'  Ejectm. 

to  insert  the  supposed  addition  of  the  de-  1st  edit.  28,  n.  («<). — Chit.  Rep.  537,  n. — 

fendant,  the  statute  1  Hen.  5.  c.  5,  not  ex-  1  M.  &  P.  330.— Tidd,  9th  ed.  1207. 
tending  to  declarations,  8  B.  &  P.  399.    As       (y)  Ejectment  lies  for  a  manor  generally, 
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ON 

A  BINOLB 
DBVIBB. 

A  rectory 
and  tithe 
(a). 

Messu- 
ages, 

buildings, 
land,  and 
common 
of  pasture 
(c). 

[*879] 

The  sup- 
posed de- 
mise by 
the  lessor 
of  the 
plaintiff. 


land,  be.  [detcribe  the  land  a$  below  (z),]  with  the  rights,  members,  aod 
appurtenances  to  the  said  manor  bebnging ;  and  also  into  the  rectory  of 
the  parish  church  of in  the  county  aforesaid,  and  also  all  and  sin- 
gular the  tithes  of  com,  grain,  hay,  wood,  grass,  wool,  lambs,  and  calres, 
arising,   growing,    renewing,  increasing,    and    happening   within    the  said 

parish  of and  within  the  bounds,  limits  and  titheable  places  of  the  said 

rectory ;  and  also  into  (b)  messuages,  cottages,  

barns,  — —  stables,  coach-houses,    out-houses,  yards, 

acres  of 


gardens. 


orchards. 


acres  of  arable  land, 


nieadow  land,  acres    of  pasture  land,  * acres  of  wood  land, 

acres  of  land  covered  with  water,  and  acres    of  other  land, 

with  the  appurtenances,  situate  and  being  in  the  parish  (d)  of  afore- 
said, in  the  county  of aforesaid,  with  common  of  pasture  thereunto 

belonging  and  appertaining  (e)  which  A.  B.  (/)  had  demised  to  the  said 


Latch,  61.— LiL  R.  301.— Runn.  Ejectm. 
2d  edit.  (1819).— Adams*  Ejectm.  1st  edit. 
32,  but  see  Selw.  N.  P.  4th  edit.  665. 

(z)  It  is  said,  that  •  ejectment  w  not  sus- 
tainable for  a  manor,  inithout  describing  the 
quantity  and  nature  of  the  land  therein, 
Latch,  61.— Lil.  Rep.  301.— Hentl.  146.— 
Selw.  N.  P.  4th  edit.  665  ;  but  see  Adams' 
Ejectm.  1st  edit.  32. 

(a)  Ejectment  will  lie  for  a  rectory*,  con- 
sisting of  a  church,  glebe  lands,  and  tithes, 
on  the  principle  that  it  resembles  a  manor, 
the  church  b^g  compared  to  the  mansion- 
house,  the  glebe  lands  to  the  demesnes,  and 
the  tithes  to  the  service,  8  B.  &  C.  25. — 2 
M.  &  R.  104,  S.  C.  Ejectment  lies  for  tithes, 
by  statute,  32  Hen.  8.  c.  1.  s.  7.  Toller,  19. 
—See  Runn.  Eject.  2d  edit.  (1819.)— Selw. 
N.  P.  4th  edit.  664.  A»  to  this  description, 
see  Bui.  N.  P.  99.— Cro.  Car.  301.— 11  Rep. 
25.— Dyer,  84,  116  b.— 1  Rol.  Rep.  65,  68. 
— Adams'  Eject.  Ist  ed.  32,  3.  The  quali- 
ty of  tithes  must  be  stated,  11  Rep.  25,  6. 
— 1  Roll.  Rep.  68.  See  form»  stating  a  de- 
mise by  deed,  post,  886. 

(6)  Lisert  the  number  and  quantity 
throughout,  sufficient  to  include  the  pro- 
perty sought  to  be  recovered.  There  is  no 
objew'tion  to  stating  more  than  enough,  Cro. 
EIiz.  13.  If  a  person  eject  another  from 
land,  and  build  thereon,  it  is  sufficient  if 
the  owner  bring  his  ejectment  for  the  land, 
without  mentioning  the  building,  except 
where  the  building  is  a  messuage,  and  then, 
perhaps,  it  ought  to  be  particularly  describ- 
ed, 1  Burr.  133,  144. 

(c)  It  should  be  stated  whether  pasture 
or  meadow  land,  &c.  Cowp.  346. — 11  Rep. 
66, — Adams'  Ejectm.  1st  edit.  31.  A  de- 
scription of  "  latid  "  generally  means  arable 
land,  Salk.  256.— Runn.  Ejectm.  123,  129. 
As  to  describing  land  in  a  provincial  de- 
scription, see  Harrison's  Landl.  &  Ten. 
791. 

{d)  If  the  tenements  lie  in  different  pa- 
risAeSi  it  has  been  usual  to  enumerate  the 
whole  as  lying  in  one  parish,  and  to  repeat 
the  description  of  the  tenements  as  lying 
in  one  other  pariah»  but  it  seems  sufficient 


to  describe  the  whole  as  lying  "  in  the  pa- 
rishes   of and ,"    see    Cro.   Elit 

465.-3    Lev.    334.-1    Burr.    623.-5  Id. 
2673.— Adams'  Eject,  Ist  edit,  187.    Bat  it 
would  not  do  to  say,  **  in  the  parishes  of 
A.  &  B.   or  one  of  them,"  7  Mod.  457; 
and  see  4  Taunt.  671.— "VMiere  the  premisei 
were  described    as  being  in  the  parish  of 
Westbury,  and  it  was  proved  that  there 
were  two  parizihes  of  Westbury,  viz.  "West- 
burj'-on-Trym,  and  Westbury-on-Sevem ; 
it  was  held  this  was  not  a  fhtal  variance,  5 
M.  &  S.  326.     So  where  the  premises  were 
stated  as  being  in  Famham,  and  they  were 
proved  to  be  Famham  Royal ;  it  was  held 
this  was  not  a  fattl  variance,  unless  it  could 
be  shown  that  there  were  two  Famhams, 
13  East,  9.     So,  where  the  premises  were 
stated  as  being  in  the  parish  of  St.  Luke, 
in  the  county  of  Middlesex,  and  there  are 
two  parishes  of  St.  Luke  in  that  coontj, 
the  one  St.  Luke,  Chelsea,  and  the  other 
St.  Luke,  Old  Street,  or  more  commonlj 
called  St.  Luke,  Middlesex  ;  it  was  held 
not  to  be  a  variance,  1  Y.  &  J.  492 ;  and 
see   1  Moore,    161.    But    where   premises 
were  stated  as  being  in  the  united  parishes 
of  St.  George  the  Martyr  and  St.  George's 
Bloomsbury,  and  were  proved  to  be  situated 
in  St.  George's  Bloomsbury,   only,  the  n- 
riance  was  held  to  be  fatid,  although  the 
parishes  were  uiuted  by  act  of  parliament, 
for  the  purpose  of  a  joint  provision  for  the 
poor,  2  Campb.    274.-6  JEsp.  r28,  S.  C. 
The  omission  of  a  will  or  parish  is  aided 
after  verdict,   1  Burr.  623.      2  Bla.  Com. 
706  :  qtitere  if  necessary  to  state  it  at  all 
and  see  4  Taunt  671. 

(e)  Ejection  lies  for  common  appurt^ 
nant,  when  claimed,  together  with  the  land 
to  which  it  belongs,  Stra.  54. — Runn.  BjecL 
2d  ed.  (1849.)— Adams'  Ejectm.  l»t  edit. 
22.  As  to  ejectment  for  a  cattle  gate,  see 
Rep.  temp.  Hardw.  167. 

y)  This  LB  to  be  the  person  who  is  the 
plaintiff,  and  who  had  the  legal  »tate, 
and  riffht  of  possession  at  the  time  of  the 
supposed  demise,  7  T.  R,  47,  and  if  there 
be  any  doubt  in  whom  the  legal  rig^  ^ 
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John  Doe  for  a  tenn  which  is  not  yet  expired,  and  ejected  him  fieom  his       ^ 
said  farm  (g)  ;  and  other  wrongs  to  the  said  John  Doe  did,  to  the  great  ^^1^ 
damage  of  the  said  John  Doe,  and  against  the  peace  of  our  lord  the  now 

king,  be. — ^And  thereupon  the  said  John  Doe,  by  E.  F.  his  attorney,  count 

complains,  that  whereas  the  said  A.  B.  (t)  on  the day  of* (fc),  P«tffV 

in  the year  of  the  reign  of  our  said  lord  the  king,  at  the  parish    [*880J 

aforesaid,  in  the  county  aforesaid,  had  demised  the  said  tenements  (I),  with 

poMessioii  was  vested,  or  if  parties  interest-  by  the  clerk  of  the  peace  does  not  vest  the 
ed  be  tenants  in  common,  several  counts  on  estate  in  the  creditor  by  relation  either  to 
the  several  demises  of  the  different  persons  the  date  of  the  order  or  the  conyeyance, 
should  be  inserted*  as  in  the  following  but  only  from  the  actual  conveyance  by  the 
forms,  and  see  Adams*  Ejectment,  1st  edit,  clerk  fi  the  peace,  therefore  where  such 
36,  and  177  to  180. — Selw.  N.  P.  4th  ed.  creditor  cannot  recover  in  ejectment  upon 
681,  2,  3.  If  the  right  of  entry  be  in  hus-  a  demise  laid  before  the  execution,  though 
band  and  wife,  in  right  of  the  wife,  the  after  the  estate  was  out  of  the  insolvent, 
demise  may  be  alleged  to  be  by  husband  and  after  the  order  was  made  to  convey  the 
and  wife,  Cro.  Jac.  617,  or  by  husband  same  to  the  lessor  of  the  plaintiff,  2  East, 
alone.  Id.  332.  The  lessor's  name  should  277.  In  the  case  of  copyhold,  the  demise 
be  spelt  properly,  a  vaxiance>  would,  it  may  be  laid  between  surrender  and  admit- 
should  seem,  be  fatal,  Cro.  Eliz.  776.  tance,  16  East,  208,  211.  Where  an  entry 
When  a  pauper  has  been  let  into  possession  is  necessary  in  order  to  avoid  a  fine,  the 
of  premises  by  the  overseers  of  a  parish,  demise  must  be  stated  to  have  been  made 
the  demise  should  be  laid  bv  the  overseers  subsequent  to  the  entry,  13  East,  489. — 7 
for  the  time  being,  when  the  ejectment  is  T.  R.  433,  727.  A  demise  by  administra- 
brought,  if  the  pauper  has  done  any  act  tor  may  be  laid  before  administration,  pro- 
xecognizing  a  holding  under  them ;  but  vided  it  be  after  the  death,  2  Selw.  N.  P. 
otherwise  by  the  overseers  who  let  him  in-  4th  edit.  682  ;  and  an  executor  may  lay  a 
to  possession,  or  the  last  set  of  overseers  demise  before  probate  granted,  2  W.  Bla. 
whom  he  has  acknowledged  as  his  landlords,  604.  A  demise  by  heir,  on  day  of  death  of 
14  East,  488.-3  Campb.  447,  S.  C.  In  a  ancestor,  is  good,  3  WiUs.  273.  With  re- 
late case,  where  a  declaration  in  ejectment  spect  to  tenants  at  will  the  demise  should 
by  churchwardens  and  overseers  contained  be  laid  subsequently  to  the  time  when  pos- 
two  sets  of  counts,  one,  describing  them  by  session  is  demanded ;  therefore  where  pos- 
their  office^  without  their  names,  and  the  session  had  been  demanded  on  the  5th  of 
other  by  their  names  without  their  office;  October  of  a  tenant  at  will,  and  an  ejectment 
it  was  held,  that  the  objection,  if  any,  was  being  brought,  the  demise  was  laid  on  the 
cured  after  verdict,  2  D.  &  K.  608  ;  and  see  Ist  of  October,  it  was  held  bad,  the  tenancy 
Stat.  59  Geo.  3.  o.  12.  s.  17.  As  to  the  ne-  not  having  been  determined  until  after  the 
cessity  of  having  the  lessor's  consent  to  day  of  the  demise  laid  in  the  declaration, 
have  his  name  used,  see  Chit.  Rep.  170,  4  T.  R.  680.  In  g'ectment  on  a  forfeiture 
171. — 3  Taunt.  440. — Ante,  voL  i.  221,  of  a  lease  containing  the  usual  clause  of 
note.  re-entry,  and  a  covenant  generally  to  re- 

(^)  The  term /arm,  here  signifies  the  lease-  pair,  with  a  further  and  independent  cove- 

^old  estate  in  the  premises,   and  does  not  nant,  within  three  months  after  notice,  to 

mean  a  farm  in  its  common  acceptation ;  it  repair  the  defects  pointed  out  in  the  notice, 

is  therefore  applicable  to  houses  as  well  as  the  demise  may  be  laid  before  the  expira- 

land,  2  Bla.  Com.  318.  tion    of  three   months,  2   Campb.  520. — 1 

(A)  The  count  part,  as  in  trespass  in  C.  Moore,  89. — 7  Taunt.  385,  S.  C.    In  eject- 

P.  ante,  841,  is  an  amplification  of  the  writ,  ment  on  the  4  Geo.  2.  c.  28.  s.  2.  the  day  of 

(0  The  lessor  of  the  plaintiff^  as  supra,  the  demise  laid  in  the  declaration  need  not 

note  (I).  be  after  the  service  of  the  declaration,  3  B. 

(A)  Care  must  be  taken  to  insert  some  &  C.  752.    5  D.  &  R.  711,  S.  C. 
day  after  the  lessor's  right  of  entry  com-        The  demise  also  should  be  laid  when  the 

menced,  2  East,  257.-5  East,  132.— Bui.  possession  of  the  defendant  was  unlawful, 

NL  Pri.  105.— 2  Wils.  274.-2   Stra.  1087.  13  East,  210,    212.-11   East,  56.    If  the 

Run.    Ejectm.    2d  edit.   0819). — I    T.  R.  right  of  possession  accrued  a  considerable 

680. — Selw.  NL  prL  4th  eoit.   682. — Adams  time  before  the  commencement  of  the  ac- 

Ejectm.  1st  edit.  180.    It  is  better  to  lay  tion  it  is  usual  to  insert  two  sets  of  counts  ; 

the  day  as  far  back  as  possible,  with  a  view  the  first  on  a  demise  immediately  after  the 

to  the  recovery  of  mense  profits,  Bui.  NL  right  of  possession  accrued,  and  an  ouster 

PrL  87.    When  at  the  suit  of  the  assignees  immediately    following ;    and   the   second 

of  bankrupt,  the  demise  must  be  laid  after  upon  a  demise  just  before  the  commence- 

«xecution  of  bargain  and  sale,  by  the  com-  ment  of  the  action  and  another  ouster,  see 

missioners  to  the  assignees,  2  M.  &  S.  446.  the  form,  post,  882. 
The  conveyance  of  an  insolvent's  property       (/)  The  wonls  **  said  tenements, ' 

Vol.  n.  90 
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ON       the  appurtenances,  to  the  said  John  Doe,  to  have  and  to  hold  the  same 
^)uu»b!    *®  ^^^  ^^^  John  Doe,  and  his  assigns,  from  thenceforth,   (or  from  the 


day  of (to),   in   the year  aforesaid,)  for  and  during,  and  uoto 

the  full  end  and  term  of (n),  from  thence  next  ensuing,  and   fully  to 

f^8l]  be  completed  and  ended. — *By  virtue  of  which  said  demise,  the  said  Joho 
Plaintiff's  Doe  entered  (o)  into  the  said  tenements,  with  the  appurtenances,  and  be- 
^^*  came  and  was  thereof  possessed  for  the  said  tenn,  so  to  him  thereof  granted 
Theoiu-  as  aforesaid. — And  the  said  John  Doe,  being  so  thereof  possessed,  the  said 
^^'  Richard  Roe  afterwards,  to  wit,  on  the  day  and  year  aforesaid  (or,  od 

the day  of (p),  in  the  year  aforesaid),  with  force  and  arms, 

tic.  entered  into  the  said  tenements  (9)  with  the  appurtenances,  in  which 
the  said  John  Doe  was  so  interested,  in  manner,  and  for  the  term  afore- 
said, which  is  not  yet  expired,  and  ejected  him  the  said  John  Doe  out  of 
his  said  farm,  and  other  urongs  (r)  to  the  said  John  Doe  then  and  tboe 
did,  to  the  great  damage  of  the  said  John  Doe,  and  against  the  peace  of 
our  said  lord  the  king ;  wherefore  the  said  John  Doe  saith  that  he  is  in- 
jured, and  hatli  sustained  damage  to  the  value  of  £50,  and  therefore  he 
brings  his  suit,  &c. — \At  the  foot  of  the  declaration  a  notice  to  appear 
muit  be  subscribedj  as  follows  J] 

Koticeto    jfr,  C.  D.  \The  tenant  or  tenants  in  actual  possession  (sM 
thereto,  in       I  ara  informed  that  you  are  in  possession  of,  or  claim  title  *to,  the  pre- 
common     mises  in  this  declaration  of  ejectment  mentioned,  or  to  some  part  there- 
^^tSSqoi    ^'^  ^"^  ^'  being  sued  in  this  action   as  casual   ejector  only,  and  having 

[  og4\    jjq  claim  or  title  to  the  same,  do  advise  you  to  appear  in  next Term 

[or,  if  the  premises  lie  in  London  or  Middlesex,  "  on  the  first  day  of  next 
Term  (J)"\  in   his  Majesty's  court  of  Kmg's  Bench,  wheresoever, 

reference  to  the   anterior  spedflcation,  are        (r)  In  proceedings  in  ejectment  under  1 

here  sufficient.  Geo.  4.  c.  87»  the  notice  is  different  from 

(m  \  It  saves  a  repetition  of  days  to  say  the  above  form.     As  to  these  proceedingi» 

•<  from  thenceforth,"  but  if  another  day  be  see  Tidd«  8th  edit.  525. 
inserted,  then  it  is  usually  the  day  belfore        («)  The  notice  should  be  directed  to  the 

that  of  the  demise.  tenant  by  his  name,  1  Chit.  Rep.  215  a.— 

(»)  The  number  of  ^ears  stated  is  im-  Adams,  2d  ed.  202. — 1  Moore,  113.— 2  Chit 

material,  it  is  usual  to  msert  seven  years,  if  Rep.    179.    It   is    best  to  insert  both  the 

the  demise  be  recent,  but  a  sufficient  num-  christian  and  surname    of  tenant,  1  Chit, 

ber  of  years  should  be  inserted,  so  as  cer-  Rep.  573  a.     It  is  usual  to  prefix  the  name 

tainly  to   extend   beyond  the  time   when  of  all  the  tenants  to  such  notice,  but  thi^  is 

final  judgment  may  be  obtained,  Skin.  161.  not  necessary;  it  suffices  to  direct  to  the 

— Runn.  Ejectm.   2d  edit.  (1819) — ST.  R.  individual  tenant;  who  is  served,  7  T.  K. 

13.— Bui.  Ni.  Pri.  106.— Adams'  Eject.  1st  477.-5  Moore,  73.  —  In  6  M.  &  S.  203,  a 

edit.   183.— Selw.  NL  Pri.  4th  edit.  682.—  rule  was  refused  to  set  aside  the  serrice  of 

Cro.  Eliz.    13,  469,  535. — The  court  will  al-  a  declaration  in  ejectment,  on  the  ground 

low    an   amendment  to    enlarge  the  term  that  notice  to  the  tenant  in  possession  ▼&» 

even  after  verdict,  see  Selw.  N.  P.  5th  ed.  addressed  to  him    by    a    wrong   christian 

704,  note.— Garth.  3.— Cowp.  841.— 1  Scho.  name;  for  this  would  in  effect  be  to  allow 

&  Lefr.  81,  note  a.  a  plea  in  abatement  in  ejectment  for  a  mis- 

(0)  It  is  not  necessary  to  allege  any  time  nomer.     In  ejectment  against  joint-tenants, 

of  entry,  2  Roll.  Rep.  466.— Latch,  199.  all  their  names  should  be  inserted,  other- 

(j»)  The   ejectment  or  ouster  should  be  wise  it  would  be  irregpilar,  10  Moore,  4W' 
stated  to  have  been   after  the  commence-        {t)  In  a  country  cause,  the  notice  should 

ment  of  the  supposed  demise,  and  it  is  not  be  to  appear  generally  in  the  ensuing  Term, 

unusual,  though  unnecessary,  to  mention  a  [and  now,  since  the  late  rule,  E.  T.  2  Geo. 

particular  day,  Cro.  Jac.  311.      Selw.  4th  4,  whether  such  Term  be  issuable  or  not, 

edit.  683.  see  Tidd,  8th  edit.  524]  but  in  London  or 
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&c.    For,  til   the  Common   Pleas,   "  in   bis   Maiesty's   court  of  Common       o^ 
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Bench  at  Westminster"]   by  some  attorney  of  that  court,  and  then  and  \  *'^<»" 


there,  by  rule  of  the  same  court,  to  cause  yourself  to  be  made  defendant 
in  my  stead,  otherwise  I  shall  sufier  judgment  therein  to  be  entered  against 
me   by  default,  and  you   will    be  turned  out  of  possession.     Dated   this 

day  of ,  A.  D. . 

H  Yours,  &;c. 

Richard  Roe  (it). 

Mr.  C.  D.  [The  tenant  or  tenants  in  actual  possession,] 
Take  notice,  that  you  are  hereby  required  to  appear  in  his  Majesty's  Notice  to 
court  of  ["  King's  Bench,"  or  "  Common  Pleas,"]  at  Westminster,  on  the  JSSSrpro- 

first  day  of  neKt Term,  then  and  there  to  be  made  defendant  in  oeedings, 

this  action  of  ejectment,  and  then  and  there  to  enter  into  a  recognizance,  ^  ^  ^^' 
by  yourself  and  two  sufficient  sureties,  in  such  sum  as  to  the  said  court  /^\' 
shall  seem  reasonable,  conditioned  to  pay  the  costs  and  damages  which 
shall  be  recovered  in  this  action,  if  the  said  court  shall  so  order. 

Yours,  &c. 

JoHir  NoKES  [the  landlord.] 

Mr.  C.  D.  [The  tenant  or  tenants  in  acttutl  possession.] 
Take  notice,  that  in   pursuance  of  the  Statute  made  and  passed  in  the  |j^  uioth« 
first  year  of  the   reign   of  his   present  Majesty,   intituled,   "  An  Act  for  form  («). 
enabling  Landlords  more  speedily  to   recover   Possession   of  Lands   and 
Tenements  unlawfully  held  over  by  Tenants,"  you  are  hereby  required  to 
appear  in  the  Court  of  King's  Bench  at  Westminster,  on  the  first  day  of 

next Term,  there  to  be  made  defendant  in  this  action,  and  to  find 

such  bail,  if  ordered  by  the  said  court,  and  for  such  purposes  as  are  in  the 
said  act  specified. 

Yours,  fac. 

John  Nokes  [the  landlord.] 

In  the  King^s  Bench  (or  '^  Common  Pleas."] 

the  day  of [the  day  next  after  ^^f^^ 

the  day  of  the  ouster  in  the  declarationy\  4  c.  70. 

in    the  year  of  the   reign   of  King  «•  88  (y). 

William  the  Fourth. 
■     (to  wit.)     Richard  Roe  was  attached  to  answer  John  Doe,  he. 
[proceed  as  in  other  declarations  m  ejectment.     The  notice  to  appear  there* 
to  will  be  the  same  as  in  other  cases,  except  that  it  should  require  the  tenant 
to  appear  and  plead  within  ten  days  from  the  receipt  of  it.] 

In  the  King^s  Bench  (or  "  Common  Pleas.")  ow 

Term,  —  Will.  4.  doublb 

DEMISB8. 

on  the  fonn,  Sec  of  this  notice,  see  Tidd,  in  the  preceding  form ;  but  there  seems  to  DeeUra- 

dth  edit.  185,  &c.  be  no  necessity  for  both  notices,  as  this  no-  tion  by 

{u)   Strictly  this  should  be  the  name  of  tice  comprises  the  whole  of  the  substance 

the  casual  ejector,   but  where  the   notice  of  the  other, 
was  signed  in  the  name  of  John  Doe,  the        (x)  See  ante,  note  (u). 
nominal  plaintiif,  the  court  refused  to  set        (y)    See  Tldd's   Supplement,    216.    See 

aside  the  judgment,  3  T.  R.  351.  also  form  there  of  the  record  in  such  an 

(w)  This  notice,  in  practice,  is  usually  ejectment, 
added  after  the  notice  by  the  oaaoal  cgooUnr* 
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OH  ........  Qo  wit.)     Richard  Roe  was  attached  to  answer*  John  Doe  of  a 

^^!^^  plea,  wherefore  be  the  said  Richard  Roe,  with  force  and  amis,  8lc.  en- 

tered  into,  *&c.   [emmerate  the  premisei  according  to  the  fact,  a$  ante, 

^^S^^  878,]  with  the  appurtenances,  be.  situate  and  being  in  the  parish  of 

jojgQB  in  the  county  of  ^— -  which  A.  B.  had  demised  to  the  said  John  Doe 
with  one  for  a  term  which  is  not  yet  expired,  and  ejected  him  fifom  his  said  farm, 
ooater  («).  — ^^j^j  ^^j^^^  wherefore  the  said  Richard  Roe,  with  force  and  arms,  &c. 
YTft^part,  entered  into  *  ■  other  (a)  messuages,  &c.  [enumerate  the  premises  as 
fintdfl-  (Aove,  inserting  the  wordsy  ^' other  (b)  messuages,  be."]  with  the  ap- 
^"^^^^  purtenances,  situate  and  being  in  the  pariah  aforesaid,  in  the  county  afore- 
HVif  put,  ^^^9  which  O.  H.  had  demised  to  the  said  John  Doe  for  a  term  which  is 
leeonddo-  not  yet  expired  ;  and  ejected  him  from  his  said  last-mentioned  farm ;  and 
^'^'^  other  wrongs  to  the  said  John  Doe  then  and  there  did,  to  the  great  da- 
mage of  the  said  John  Doe,  and  against  the  peace  of  our  lord  the  now 

king*    And  thereupon  the  said  John   Doe,  by his  attorney,   cc«i- 

Butfint   pl^°^ *     '^^^^  whereas  the  said  plaintiff,  on  the  —  day  of in  the 

draiifle.      year  of  the  reign  of  our  said  *iord  the  king,  at  the  parish  aforesaid, 

p*883]    in  the  county  afore^id,  had  demised  to  the  said  John  Doe  the  said  tene- 
ments, with  the  appurtenances,  Jirst  above  mentioned,  to  have   and  to 

hold  the  same  to  the  said  John  Doe  and  hb  assigns,  from  the day  of 

in  the  — —  year  aforesaid,  for  and  during,  and  unto  the  full  end  and 

term  of         '    years  from  thence  next  ensuing,  and  fully  to  be  complete 

Boinnul      and  ended.     And  also,  that  whereas  the  said  G.  H.  on  the  said day 

demiBe.      of        ■    in  the ^year  aforesaid,  at  the  parish  aforesaid,  in  the  county 

aforesaid,  had  demised  to  the  said  John  Doe  the  said  tenements,  with  the 
appurtenances  secondly  above  mentioned,  to  have  and   to  hold  the  same 

Id  the  said  John  Doe  and  his  assigns,  from  the  said day  of in 

the year  aforesaid,  for  and  during,  and  unto  the  full  end  and  term 

of years,  from  thence  next  ensuing,  and  fully  to  be  complete  and 

Pliintiir's  ended. — ^By  virtue  of  which  said  several  demises  the  said  John   Doe  en- 

entry.        tered  into  the  said  several  tenements  first  and  secondly  above  mentioned, 

with  the  appurtenances,  and   became  and  was  possessed  thereof  for  the 

said  several  terms  so  to  him  thereof  respectively  granted  as  aforesaid. — 

2^**^    And  the  said  John  Doe  being  so  thereof  possessed,  tlie  said  Richard  Roe, 

afterwards,  to  wit,  on  the  —  day  of in  the year  aforesaid, 

with  force  and  arms,  entered  into  the  said  tenements,  with  the  appurte- 
nances, first  and  secondly  above  mentioned,  to  which  the  said  John  Doe 
was  so  interested,  in  manner  a»d  for  the  several  terms  aforesaid,  which 
are  not  yet  expired  :  and  ejected  the  said  John  Doe  from  his  said  several 
farms,  and  other  wrongs,  &c.  [as  in  the  farm  antSy  881,  from  the  *,  and 
ivith  the  like  notice  to  appear.] 

TIm like     In  the  King^s  Bench,  (or,  "  Common  Pleas") 

on  two  Term  —  Will.  4. 

^^^'J*  '  (to  wit.)     Richard  Roe  was  attached  to  answer  John  Doe  of  a 


oasteni(c.) 


(z)  When  to  insert  two  demiseB,  see  an-  (b)   The  word  **  other,"  seems  immate- 

te,  879,  n.  (^)  880,  n.  (/).    Most  of  the  zial,  2  Stra.  1180.— 1  Wils.  1. 

notes  to  the  preceding  form  are  here  also  (c)  As  to  the  use  of  this  declaration,  see 

ai^licahle ;  see  form,  1  Kich.  C.  P.  309.  ante,  880,  n.  (/)•    Most  of  the  notes  to  the 

(a)  As  to  the  propriety  of  this  word*  see  forms,  ante,  876  to  881,  are  here  also  ap- 

2  Stra.  90S.  pUcaUa. 
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plea,  wherefore  the  said  Richard  Roe,  with  force  and  arms,  be.  enteved       <»r 

into messuages,  &c«  [emmeraU  tht  tenementty  according  to  the  fact,   ^2^, 

and  as  antCy  878,]  with  the  appurtenances,  situate  and  being  in  the  pa- 
rish of  in  the  county  of which  A,  B.  had  demised  to  the  said 

John  Doe  for  a  term  which  is  not  yet  expired,  and  ejected  ^him  from  his    r#QQ4i 
said  farm. — And  also,  wherefore   the  said  Richard  Roe,  with  force  and  g^coi^^ 

arms,  be.  entered  into other  messuages,  he.  [enumerate  as  in  the  demise 

first  county  inserting  the  words,  ^'  other  messuages,  be."]  with  the  appur-  (^)* 
tenances,  situate  and  being  in  the  parish  aforesaid,  in  the  county  aforesaid, 
which  the  said  A.  B.  had  demised  to  the  said  John  Doe  for  a  term  which  is 
not  yet  expired,  and  ejected  him  from  his  said  last-mentioned  farm ;  and  oth* 
er  wrongs  to  the  said  John  Doe  then  and  there  did,  to  the  great  damage  of 
the  said  John  Doe,  and  against  Xh6  peace  of  our  lord  the  now  king,  be. 

And    thereupon    the    said    John  Doe  by  his  attorney,    complains : 

That  whereas  the  said  plaintiff,  on  the day  of (c)  in  the part,  first 

year  of  the  reign  of  our  said  lord  the  king,  at  the  parish  aforesaid,  in  the  demise, 
county  aforesaid,  had  demised  to  the  said  John  Doe  the  stiid  tenements, 
with  the  appurtenances,  first  above-mentioned,  to  have  and  to  hold    the 

same  to  the  said  John  Doe  and  his  assigns,  from  the day  of  —  in 

the       ■    year  aforesaid,  for  and  during,  and  unto  the  full  end  and  term  of 
years  from  thence  next  ensuing,  and  fully  to  be  complete  and  end- 
ed.    By  virtue  of  which  said  last-mentioned  demise,  the  said  John  Doe  pintentrv 
entered  into  the  said  tenements,  with  the  appurtenances,  first  above-men-  and  ous- 
tioned,  and  became  and  was  thereof  possessed  for  the  said  term  so  to  him  ^^' 
thereof  granted  as  aforesaid,  and  the  said  John  Doe,  being  so  thereof  pos- 
sessed, the  said  Richard  Roe  afterwards,  to  wit,  on  the day  of 

in  the  — *-  year  aforesaid,  with  force  and  arms,  be.  entered  into  the  said 
tenements,  with  the  appurtenances,  first  above-mentioned,  in  which  the 
said  John  Doe  was  so  interested,  in  manner  and  for  the  term  aforesaid, 
which  is  not  yet  expired,  and  ejected  the  said  John  Doe  from  his  said 

farm. — And  also,  that  whereas  the  said  plaintiff,  on  the  —  day  of Second 

in  the year  aforesaid,  at  the  parish  aforesaid,  in  the  county  aforesaid,  demise. 

had  demised  to  the  said  John  Doe  the  said  tenements,  with  the  appurte- 
nances, secondly  above-mentioned,  to  have  and  to  hold  the  same  to  the 

said  John  Doe  and  his  assigns,  from  the day  of in  the 

year  aforesaid,  for  and  during,  and  unto  the  full  end  and  tenn  *of [^^885] 

years,  from  thence  next  ensuing,  and  fully  to  be  complete  and  ended. — 
By  virtue  of  which  said  last-mentioned  demise,  the  said  John  Doe  enter-  Second 
ed  into  the  said  tenements  with  the  appurtenances,  secondly  above-men-  o^^^r. 
tioned,  and  became  and  was  thereof  possessed  for  the  said  last-mentioned 
terms,  so  to  him  thereof  granted  as  aforesaid,  and  the  said  John  Doe,  being 

so  thereof  possessed,  the  said  Richard  Roe,  afterwards,  to  wit,  on  the 

day  of ,  in  the year  aforesaid,  with  force  and  arms,  be.  entered 

into  the  said  tenements,  with  the  appurtenances,  secondly  above-mention- 
ed, in  which  the  said  John  Doe  was  so  interested  in  manner  and  for  the 
term  last  aforesaid,  which  is  not  yet  expired,  and  ejected  the  said  John 

(d)  Though,   in  the  count  parts  the  de*  other  without  anj  statement  of  an  inter- 

mises  are  laid  at  different  times  with  an  in-  mediate  ouster,  &c. 

tarrening  ouster,  yet  as  no  time  is  stated  in  (e)  Some  day  immediately  after  the  right 

the  writ  parts,  therelbie»   howerer  nume-  of  poesession/rf<  accrued, 
reus  the  ^iiiiiai  nugr  be»  th«y  follow  each 
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o^       Doe  from  his  said  last-mentioned  farm,  and  other  wrongs,  be.   [as  in  the 

lUBIiB 
DBXI8B0. 


DOUBI.B  yj^,^^  ^„^g^  88ly%  to  the  end,  and  with  the  Wee  notice  to  appear,] 


The  like  If  there  be  several  persons  entitled  to  the  possession^  the  demise  or  de- 
^^'by  ^"**>  stated  in  the  declaration,  must  he  joint  or  several,  as  their  title  teiU 
tenants  in  warrant.  If  the  lessors  of  the  plaintiff  be  joint-tenants  or  parceners,  the 
common,  declaration  usually  alleges  a  joint  demise;  if  tenants  in  common,  a  seve- 
ral demise  by  each  of  their  undivided  shares  as  post  (/)•  In  the  latter 
case,  the  declaration  should  contain  as  many  counts  as  there  are  tenants  in 
common  lessors  of  the  plaintiff.  But  tenants  in  common  may  join  in  a 
lease  to  a  third  person,  and  then  the  declaration  may  state  a  demise  by 
such  lessee.  Selw.  N.  P.  ith  edit.  68S.—Bul.  N.  P.  107.— Cro.  Jac. 
166. — 2  Wits.  232.  It  is  not  compulsory  upon  joint-tenants  or  coparceners 
to  join  in  the  action  of  ejectment,  cu  they  may  declare  upon  separate  de- 
mises by  each,  it  having  been  decided  that  ejectment  wiU  lie  on  their  sev- 
ral  demises  for  the  recovery  of  the  whole  premises,  although  the  joint  te- 
nancy is  served  by  the  separate  letting,  3  Campb,  190.  So  one  joint-te- 
nant may  maintain  ejectment  on  his  single  demise  for  his  own  share  of  a 
copyhold  descending  by  custom  to  aU  the  children  equally  of  the  tenant  last 
seized ;  but  it  vnll  be  considered  as  a  severance  of  the  tenancy,  12  East, 
39,  57. — 3  Taunt.  120.  Where  by  an  under-lease  power  was  reserved 
on  non-payment  of  rent,  "  to  the  lessors  and  the  origioal  lessor"  to  enter ; 
it  was  held  that  the  demise  was  properly  laid  to  be  by  the  lessor  alone,  and 
that  it  need  not  be  a  joint  demise  by  the  lessors  and  the  original  lessors,  4 
Bing.  276.  If  the  ejectment  be  brought  by  a  corporation  aggregate,  by 
an  infant,  or  for  tithes,  formerly  it  was  considered  necessary  to  state  that 
the  demise  was  by  deed,  Carth.  390. — Cro.  Jac.  613;  but  now  this  is 
considered  wmecessary,  see  Ld.  Raym.  136. — Carth.  390.  SeU.  Prac 
2d  edit.  c.  14.  sec.  2.  A.  and  sec.  3.  D. — Adams,  1st  edit.  184,  5,  6, 
ace. — Selw.  4th  edit,  683,  contra.  If  a  demise  by 'deed  be  stated  it 
need  not  be  proved.  I  Esq.  Rep.  199.  jT^  demise  by  tenants  in  common, 
of  an  undivided  share,  is  the  same  as  the  form,  ante,  882,  3,  inserting  at 
the  *  the  following  words,  "  one  undivided  moiety  or  half  part,  the  whole 
into  two  equal  moieties  to  be  divided  of  and  in,"  and  adding  a  count  as 
in  the  preceding  form,  on  the  demise  of  the  other  tenant  in  common,  insert- 
[*886]  *^  ^Ac  same  words.  ^  However^  under  a  count  for  an  entirety  or  for  a 
moiety,  an  undivided  third  may  be  recovered.  1  Burr.  326. — 3  Lev. 
334.— 1  Sid.  229.— 1  Esp.  Rep.  360,  et  supra ;  and  see  1  Wtb.  1.— 2 
Stra.  1180. 

In  the  King^s  Bench. 

""^  ''^'  Term,  —Witt.  4. 

Beclara-         (^   ^^^')     ^^^^  ^^®  complains  of  Richard    Roe,  being   in    the 

tion  by      custody  of  the  marshal  of  the  Marshalsea  of  our  lord  the  now  king,  before 

W«inK.    |.{jg  jjjjjg  himself;  for  that  whereas  the  said  plaintiff,  on   the day  of 

*  ^         in  the  year  of  the  reign  of  our  said  lord  the  king,  at  the  pa- 
rish of  — in  the  county  of had  demised  to  the  said  John  Doe 

(/)   As   to  joint-tenants  and  tenants  in  East,  182. 

common,  see  11  East,  289.     12  Id.  39»  57,  (ff)  It  is  not  usual  to  proceed  in  K.  B.  by 

61,  221.     1  Esp.  Kep.  860.— Adams,  Ist  ed.  biU.    Many  of  the  notes  to  the  fonns,  ante^ 

178,   9.    As  to  co-heirs  or  coparceners,  6  877  to  881,  are  also  hero  af^dioable. 
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messuages,  &:c.   [enumerate  as  ante,  878,]  with  the  appurtenances,    >^  ^^^^^ 

situate  and  being  in  the  parish  aforesaid,  in  the  county  aforesaid,  to  have 

and  to  hold   the  same  to  the  "i^aid  John  Doe  and  his  assigns,  from  the    [*887] 

day  of in  the  year  aforesaid,  for  and  during,  and  unto 

the  full  end  and   term  of years,  from  thence  next  ensuing,  and  fully 

to  be  complete  and  ended   (A). — ^By  virtue   of  which  said  demise,  the  Plaintiff's 
said  John  Doe  entered  into  the  said  tenements,  with  the  appurtenances,  ^^"^l^^l^ 
and  became  and  was  possessed  thereof  for  the  said  term  so  to  him  there- 
of granted  ;  and   the  said  John   Doe   being  so  thereof  possessed,  the  said 

Richard  Roe,  afterwards,  to  wit,  on  the  day  of in  the 

year  aforesaid,  with  force  and  arms,  he.  entered  into  the  said  tenements, 
with  the  appurtenances,  in  which  the  said  John  was  so  interested  in  man-^ 
ner  and  for  the  term  aforesaid,  which  is  not  yet  expired,  and  ejected  the 
said  John  Doe  from  his  said  farm*,  and  other  wrongs  to  the  said  John 
Doe  then  and  there  did,  against  the  peace  of  our  said  lord  the  king,  and 
to  the  damage  of  the  safd  John  Doe  of  £50,  and  therefore  he  brings  his 
suit,  be. 

C        John  Denn, 
Pledges  to  prosecute  }  and 

(      Richard  Fenn. 
[The  notice  to  appear  is  to  be  precisely  as  ante,  881,  omitting  the  ^^j^*^ 
words  "  wheresoever,  &c."   and  saying,  "  in  his  Majesty's  Court  of  King's  appear. 
Bench  at  Westminster." 

^T^e  declaration  in  ejectment  on  a  vacant  possession  is  the  same  as  in  r^gggi 
other  cases  (see  (he  forms  ante,  877)  except  that  the  plaintiff  and  defend-  on  ▲ 
ant,  as  well  as  the  lessor  of  the  plaintiff,  are  in  this  case  the  real  parties  ;  vacant 
as  for  instance,  A.  B.  the  lessee  of  the  premises  should  be  the  plaintiff,  in  '^ro"' 
lieu  of  John  Doe,  C.  X).  (a  real  ejector)  the  defendant,  in  lieu  of  Rich-  On  a  va- 
ard  Roe,  and  E.  F.  (the  party  entitled  to  possession)  the  lessor  of  the  *****  P^" 
plaintiff,  and  instead  of  the  common  notice  at  the  end  substitute  the  foU  (,•). 
loicing : 

Mr. , 

Take  notice,  that  unless  you  appear  in  his  Majesty's  Court  of  King^s 

Bench,  at    Westminster,  in  next  Term,  [or  if  in  London  or  Mid-  Notice  to 

dlesex,  "  the  first  day  of  next  Term,]   at  the  suit  of  the  above-  JJ^^ 

named  plaintiff  A.  B.  and  plead  to  the  declaration  in  ejectment,  judgment  (jb). 
will  be  thereupon  entered  against  you  by  default.     Dated,  &c. 

Yours,  &:c.     J.  K.  plaintiff's  attorney. 

To  Mr.  G.  H.  [the  last  occupier.] 

(A)    If  it  be  advisable   to  inBert  teveral  entiy  and  ouster,  as  far  as  the  *  infra,  and 

demises  with  only  one   ouster^   the   second  then  insert  the  second  demise,  entrj,  and 

and  other  demises  are  here  to  be  stated  as  ouster, 

follows :  «  And  whereas  also,  G.  H.  on  the  («)   Imp.  Prac.   6th  edit.   572.  7th  edit. 

day    of in  the  year  of  the  reign  627,  8th  edit.  616,  and  other  forms ;  Tidd's 

aforesaid^  at,  &c.  aforesaid,  had  demised  to  Forms,  721,  2,  3. 

the  said  John  Doe other  messuages,  (A)  Impey,  K.  B.  8th  ed.  616.    See  an- 

&c.  {deserUnng  them   at   in  the  Jirst  count,  other   form   in   Tidd's  Forms,   723,  where 

and  then  Hating  the  entry  and  ouster  in  the  the  notice  in  a  country  cause  is  stated  to  be 

plural   number.)     K  several   dietind  ousters  **  within    the  first    eight    days  of  next  — - 

should  be  necessary,  state  the  first  demise,  Ttrm.*^ 
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